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FOK:  ,\n\  pvrsiin  whei  uses  the  ITdci'al  Register  and  (aide  iif 

I'eileral  Kegulatieins. 

W  IIO:  Spiinsiired  li\  die  Odiee  iif  the  feileral  Register. 

W  IIA'I':  free  puhlie  hrielings  (appreiximately  ,3  heiurs)  to  present: 

1.  The  regulatory  proeess.  with  a  lotus  on  the  federal 
Register  system  anti  the  puhlie  s  role  in  the  tleielop- 
ment  of  regulations. 

2.  The  relationship  hetween  the  federal  Register  and 
Cotie  of  fetleral  Regulations. 

.3.  rile  imporlant  elements  of  tipieal  fetleral  Register  tloe- 
iiiiients. 

i.  ,\n  introtiuetion  to  the  lliuling  aiils  of  the  I  R/CI  R  sis- 
teill. 

W  in’:  I'o  pro\  itie  the  puhlie  with  aeeess  to  itiformalion  nec¬ 

essary  to  researeli  fetleral  ageney  regulations  w  hieh  tli- 
reeth  affeel  llieni.  There  w  ill  he  no  tiiseussion  of  s|x-- 
eilie  agent  )  regulations. 
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9  a  m.- 12:30  p  in. 
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Conferenee  Room.  .Suite  ~00 

800  North  Capitol  Street.  N\\  . 

W  ashington.  DC  20002 
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lm])rovement  Plan  Rcuiuirements,  12221-12231 
PROPOSED  RULES 

Supplemental  Nutrition  Assistance  Program: 

Suspension  of  SNAP  Benefit  Pavments  to  Retailers. 
1224.'i-122.'51 
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Agency  Information  (Collection  Activities;  Proposals, 
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Registration,  1 231 0-1 2318 
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Health  and  Human  Services  Department 

S(U!  Agency  for  Healthcare  R(!search  and  Quality 
See  (Centers  for  Disease;  (Control  and  Pr(;vention 
.See  (Centers  for  M(;dicare  K  Medicaid  .Services 
.See  (Children  and  Families  Administration 
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Agency  Information  (Collection  Activities:  Propo.sals, 
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Registration,  12318-12318 
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.Severe  Physical  Disabilities,  and  Psychiatric 
Disabilities,  12219-12221 

Pipeline  and  Hazardous  Materials  Safety  Administration 

NOTICES 

Applications  for  Modifications  of  .Special  Permits,  1241.'!- 
1241(1 


Applications  for  .Special  Permits.  1241(1-12417 
List  of  .Special  Permit  Applications  Delaved  More  than  180 
Days.  12417-12418 
.Special  Pininit  Applications: 

Office  of  Hazardous  Materials  .Safety,  12418-12419 

Postal  Regulatory  Commission 

NOTICES 

Negotiated  .Service  Agreimients: 

Prioritv  Mail  (Contract.  122(18 

Postal  Service 

RULES 

Promotions  and  Incentive  Programs  for  First-fdass  Mail  and 
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.Shi|)i)ing  Coordinating  (]ommittee,  12411 

Surface  Transportation  Board 

NOTICES 

Discontinuance  Exem])tions: 

blacklands  Railroad.  Inc.,  Rusk  Counlv.  TX.  12419-12420 

Susquehanna  River  Basin  Commission 

NOTICES 

Meetings: 
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This  section  of  the  FEDERAL  REGISTER 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Part  213 

RIN  3206-AM07 

Excepted  Service — Appointment  of 
Persons  With  Intellectual  Disabilities, 
Severe  Physical  Disabilities,  and 
Psychiatric  Disabilities 

agency:  IJ.S.  Office  of  Por.sunno! 
Maiiageinmit. 

ACTION:  I'liial  n;giilafion. 

SUMMARY:  T  he  U.S.  Office  of  Per.sonnel 
Management  (Ol’M)  i.s  issuing  a  final 
regulation  pertaining  to  the 
appointment  of  ])ersons  with 
intellectual  disahilities,  s(!vere  physical 
(li.sal)iliti(!s,  and  psychiatric  di.sahilities. 
The  regnlation  removes  an  nnnece.ssary 
hnrden  for  these  individuals  wlum 
a])plying  for  Fedi^ral  jobs  and 
modernizes  the  terminology  n.sed  to 
describe  jieople  with  di.sahilities. 

DATES:  This  final  rule  i.s  effective  March 
25,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  Spottswood  by  telejihone  on 
(202)  000-1389,  hv  FAX  on  (202)  000- 
4430.  by  TDD  on  (202)  418-3134,  or  by 
email  at  phiI.spotts\\’oo(l@opiu.gov. 
SUPPLEMENTARY  INFORMATION:  On 
Fehruarv  7,  2012,  OPM  i.ssned  a 
])ro])o.sed  regulation  at  77  FR  0022  to 
im|)lement  changers  to  the  regulations  in 
5  OFR  213.3102(n)  governing  the 
a|)pointm(!nt  of  ])eo])le  with  mental 
nrtardation,  .severre  ])hysicfd  di.sahiliticrs. 
and  psychiatric  di.sahilities.  As  noted  in 
the  pro])osed  rule.  S  ^  13.3102(u)(3)(i) 
currently  rerpiires  all  a])])licants  screking 
either  a  permanent  or  time-limited 
a])])ointment  to  su])])lv  a  “certification 
of  job  readiness.”  This  certification  has 
been  used  as  the  basis  for  determining 
tliat  an  applicant  can  he  rea.sonahly 
expected  to  perform  in  a  particular  work 
environment.  Persons  with  disahilities 


today,  however,  oftem  have  work, 
educational,  and/or  other  nrhrvant 
ex])erii!nce  that  an  agency  may  rely 
upon  to  determine  whether  they  are 
lik(!ly  to  sncciMul  in  a  particular  work 
environment.  (Tonsiuiuently  we  believe 
that  a  re(|nirement  that  a])])licant.s 
provide  a  sejjarate  “certification  of  job 
readiness"  is  not  necessarv. 

Elimination  of  the  re(|uirement  that 
applicants  supj)ly  a  certification  of  job 
nxidimxss  will  speed  the  hiring  process 
for  agencies  by  removing  an 
inmeces.sarv  hnrden  on  apj^licants  with 
disabilities.  This  is  consistemt  with  the 
policy  outlined  in  the  President's 
Memorandnm  of  May  11,  2010 
regarding  the  elimination  of 
imnecessarv  com])lexiti(!s  and 
inefficiencies  in  the  Federal  hiring 
process,  Cion.setiuently,  the  propo.sed 
regnlation  eliminated  the  recjuirement 
that  an  a])plicant  supply  a  “certification 
of  job  readiness"  when  .seeking 
em])loyment  nnd(!r  this  authority.  Tlu; 
proposal  also  sought  to  modernize 
terminology  n.sed  in  the  regulation 
hennn  by  r(;placing  the  phrasi;  “imintal 
retardation"  with  “intidlectnal 
disability." 

OPM  received  12  sets  of  comments  in 
resjjonse  to  the  jnoposed  changes  to  the 
regnlation  in  5  (iFR  213.3102(u). 
Oomments  on  the  pro])os(!d  changes 
were  received  from  jn  ivate  citizens,  two 
Federal  agencies,  a  university  law 
center,  a  ])rofe.ssional  organization,  and 
a  disability  advocacy  grouj). 

One  individual  suggested  OPM  retain 
the  “certification  of  job  readiness” 
riHjiiirement  as  it  currently  exits.  This 
commenter  was  concerned  that  ag(!nci(^s 
may  he  reluctant  to  hire  an  individual 
with  a  di.sahility,  even  on  a  temjjorary 
basis,  if  the  a])])licant  had  little  or  no 
work  exixn  ience,  or  no  work  ex])(!rience 
since  becoming  disabled.  The 
commenter  believes  tin;  “c(;rtification  of 
job  rciadine.ss”  provides  an  objective 
basis  for  agencicis  to  make  hiring 
decisions,  com])ared  to  the  subjective! 
and  discretionarv  nature  of  the 
tem])orary  employment  o])tion  .s(!t  out  in 
section  213.31()2(u)(5).  Although  we 
appniciate  tlu!  concerns  raised  by  this 
comment(!r,  OPM  i.s  not  ado])ting  the 
sugge.stion  to  retain  the  “certification  of 
job  readine.ss"  re{|nirement.  VVe  believe 
the  ailvantages  of  eliminating  the 
“certification  of  job  readiness"  outweigh 
the  j)otential  disadvantages.  The.se 
advantages,  which  will  he  realized  by 
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both  people  with  di.sahilities  and 
Federal  agencies,  include  a  s])(!edier 
hiring  ])roce.ss  and  th(!  niinoval  of  a 
])aperwork  hnrden  on  job  ajjplicants. 

Three  commenters  supported  the 
l)ropo.s(!d  changes  as  being 
improvements  to  the  (!mj)loyment  of 
people  with  disahiliti(!.s.  One 
commenter  noted  that  the  certification 
had  he(!n  "a  .sourci!  of  delay  and  red 
tape"  in  the  past  and  that  this  change 
was  long  overdue.  One  disahilitv 
advocacy  gron|)  .stated  that  removing  the 
certification  of  job  readiness  would  both 
normalize  and  im|)rove  the  timeline.ss  of 
the  hiring  process.  A  professional 
organization  agreed  with  both  of  the 
jjroposed  changes.  It  noted  that  there 
had  been  confusion  r(!garding  the 
meaning  of  “job  readiness.”  The 
remaining  comments  from  the 
professional  organization  are  addressed 
luilow. 

An  individual  agreed  with  the 
elimination  of  the  “certification  of  job 
nxuline.ss"  reciuirement  and  th(!  change 
in  terminology  to  “intellectual 
disahiliti(!.s."  The  commenter  akso 
suggested,  however,  that  OPM  (establish 
in  the  final  rule  a  time  periotl  during 
which  agencies  must  d(!termine  whetluir 
an  individual  serving  on  tem])orary 
appointment  under  §  2 1 3.31()2(u)(5)  can 
perform  the  duties  of  the  position.  This 
commenter  (!X])ressed  concern  that 
individuals  on  temporary  appointments 
would  remain  on  these  a]jpointments 
for  overly  long  durations  in  the  absence 
of  a  determination  period.  OPM  is  not 
adopting  this  suggestion  hecau.se  it  is 
unnece.ssary.  A  temporary  ap|)ointment 
in  the  excepted  service  is.  by  definition, 
limited  to  1  year  or  le.ss  and  may  he 
extended  for  no  more  than  1  additional 
y(!ar  (5  OFR  213.104).  Therefore,  we  do 
not  fore.see  instances  of  overly  long 
temporary  aj)pointments.  In  addition, 
because  each  case  may  he  uniepu!, 
agencies  may  need  varying  amounts  of 
tinu!  to  determine  the  job  readiness  of 
individuals  .serving  on  temporary 
appointments. 

The  same  individual  suggested  OPM 
l)rovide  guidance  to  luil])  agencies 
determine  the  apj)ropriatene.ss  of 
making  a  temporary  aj)pointment  vensus 
a  permanent  apj)ointment.  13ecau.se  the 
circumstances  pertaining  to  each 
ap|)licant  will  he  nnicpie,  OPM  c:annot 
provide  guidance  to  assist  agencies  with 
every  potential  circumstance.  Thenifore, 
OPM  is  not  adopting  this  sugge.stion. 
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Agencies  niav  make  temporary 
a|)jK)intments  when  the  agency  cannot 
otherwi.se  detcainine  (based  on  available 
information)  whether  the  ap])licant  is 
likely  to  succeed  in  a  ])articnlar  work 
environment,  or  in  instances  when  the 
work  to  he  pia  ibrmed  is  truly  of  a 
tem|)orarv  nature  (e.g..  short-term 
project  work). 

This  individual  also  suggested  that 
Oi’M  provide  a  mechaidsm  to  ensure 
people  with  disabilities  an;  given  a  full 
opportunity  to  display  their  abilities 
through  education  or  experience  as 
measured  against  specific  criteria.  We 
agree  with  the  snggcistion  but  note  it  is 
already  in  place.  I’eople  with 
(li.sahilities  appointed  under  this 
authority  are  already  subject  to  agency- 
develoj)ed  (|ualification  .standards, 
against  which  their  ])erformance  is 
measured  (in  the  same  fashion  as  any 
Federal  emj)loyee). 

One  F’ederal  agency  suggested  we 
change  the  phrase  "intellectual 
disahilitv”  to  ".seven!  intellectual 
disability”  on  the  basis  that 
"intellectual  disability"  includes  minor 
intellectual  impainm'nts  which  ilo  not 
constitute  "mental  retardation."  Ol’M  is 
not  adopting  this  suggestion.  OPM  is 
constrained  in  implementing  the 
Kxecntive  Orders  nmleriving  this 
r(!gulation  by  tlu!  scope  of  those  Orders 
tlniinsiilves.  Ol’M’s  chang»!  was 
prompted  by  (^ongniss's  (iiiactment,  on 
Octoh(!r  (i.  2010.  of  "Ko.sa’s  Law."  which 
changed  relerenc(!.s  from  "mental 
nitardation"  to  "intellectual  disahilitv.” 
and  a  (hisin!  to  use  similar,  less 
stigmatizing  terminologv  luire  without 
changing  the  underlying  scope:  of 
coverage  of  the  regulation. 

'I’he  same  Federal  agency 
recommiinded  that  OPM  retain  the 
"certification  of  job  readiness"  but 
establish  its  n.se  as  optional  unehir  the.se 
provisions.  OPM  is  not  adopting  this 
suggestion.  As  noted  above,  we  beliex  e 
elimination  of  the  "certification  of  job 
readine.ss”  benefits  both  applicants  and 
agencies  by  better  facilitating  the  entry 
of  people  with  (li.sahilities  into  Federal 
.service. 

Lastly,  several  respon.ses  contained 
comments  and/or  suggtjstions  (in  whole 
or  in  part)  that  were  beyond  the  scope 
of  the  j)ropo.sed  changes.  As  a  rcisnlt. 
OPM  is  not  addressing  these  comments, 
beyond  acknowledging  their  receipt: 

•  An  ag(!ncv  suggested  we  reword  the 
la.st  sentence  in  213.31()2(u)(.'j)(i) 
by  in.serting  the  word 
"sncc(!.ssfnlly”  before  the  word 
“perform”  in  the  j)hrase.  "*  *  * 
whenever  the  agency  determines 
the  individual  is  able  to  j)erform  the 
duties  of  the  |)osition.” 


A  university  law  center  (juestioned 
the  overall  effectiveness  of  the 
|)ropo.s(!d  changes  to  schednli!  A 
hiring  rnUis  for  p(!0|)le  with 
(li.sahilities. 

One  individual  claimed  his  employer 
(li.scriminat(!(l  agidnst  him  and 
sei)arated  him  due  to  his  disability. 

•  One  commenter  exjjressed  difficnltv 

in  applying  for  and  obtaining  a 
Federal  job. 

•  An  individuid  commented  that  tlie 

proposed  chang(!.s  will  not 
contribute  to  succe.ssfnl 
im])lementati()n  of  FN(!cutive  Order 
titled.  "Increasing  Federal 
Kmployment  of  Individuals  with 
Di.sahilities,"  hecan.se  tlui.se 
l)rovisions  are  discretionary  and 
manv  agencies  choose  to  fill  their 
positions  via  merit  (or  internal) 
|)rom()ti()n  procedures.  The 
commenter  proj)().sed  the  following 
changes: 

OPM  should  change  the  word 
"mav”  to  "shall”  in 
21 3..'n()2(u)(2)(ii),  to  nupnre 
agencies  to  accept  the 
documentation  de.scribed  in  that 
j)aragraph  as  proof  of  disability; 
change  "may"  to  "shall"  in 
§  213.31()2(u)(4)  r(!garding  authority 
for  permanent  or  time-limited 
appointments:  and  change  "may”  to 
“shall”  in  213.31()2(u)(())(ii), 
regarding  crediting  time  spent 
niuhir  a  temporary  appointment 
towards  eligibility  for 
n()n(:()mp(!titive  conversion  to  the 
competitive  service;  and 
OPM  should  nupure  ag(!n(:ie.s  to  n.se 
the.se  provisions  for  no  less  than  2 
percent  of  all  hires. 

•  The  same  individual  submitted  a 

second  comment  in  which  it 
proposed  ujojjening  the  rule  in 
order  to  model  it  after  the 
"Pathways  Programs"  established 
under  .'i  CFR  ])art  3(i2. 

•  An  agency  suggested  that  OPM  revise 

the  criteria  p(!rtaining  to  “jnoof  of 
disahilitv"  in  ^  213.31{)2(n)(3)(ii). 
The  agency  also  suggested  OPM 
nHpiire  F’ederal  agencies  to  accept 
and  |)r()(:es.s  a|)pli(:ation.s  made 
under  this  hiring  authority,  rather 
than  allow  agencies  to  redirect 
a])pli(;ant.s  (in  some  in.stances)  to 
the  USAlOllS  Website. 

•  The  profe.ssional  organization  al.so 

re(|U(!.ste(l  clarification  as  to 
documentation  for  “j)roof  of 
disability”  and  the  authorized 
.signatori(!.s  for  the  Schedule  A 
certification  lett(!r. 

OPM  is  adopting  the  jjroposed  rule  as 

final,  with  only  a  few  very  minor 

editorial  corrections. 


Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  (iconomic  impact  on 
a  substantial  number  of  small  entities 
Ixicanse  it  afhicts  onlv  certain  potential 
a|)|)li(:ant,s  for  Fed(!ral  jobs. 

Executive  Order  12Bli(i,  Regulatory 
Review 

This  rule  has  been  reviewed  bv  the 
Office  of  Per.sonnel  Management  and 
Budget  in  accordance  with  Executive 
order  12tt(i(i. 

List  of  Subjects  in  5  (^FR  Part  213 

(iovernment  employees.  Individuals 
with  disabilities. 

ll.S.  Ollice  of  Personnel  Management, 
john  Berry. 

Din'ctor. 

Accordingly.  OPM  is  amending  5  CFR 
part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

■  1 .  The  authority  citation  for  part  213 
is  revi.sed  to  read  as  follows: 

Aiillioritv:  .t  U.S.C.  UKil.  3301  and  3302: 
L.O.  10.^77'.  3  CFR  10.^4-10.38  Coini).,  ]).  218; 
.Sec.  213.101  also  issuixl  under  .3  l)..S.t:.  2103. 
■Sec.  213.3102  also  issued  nnd(!r  3  II..S.C. 

3301. 3302.  3307.  8337(li).  and  8430:  F.O. 
13318.  3  CI  R  1082  Cioinp..  p.  183;  38  li.S.C. 
4301  (*/  .sc(/.;Pnl).  1..  103-330.  112  Slal  3182- 
8.3:  F.O.  13102:  K.O.  12123.  3  CFR  1070 
Comp.,  p.  10870;  and  F.f).  13124.  3  Cl  R  1000 
Coni)).,  p.  31103;  iind  Pr(!sid(!nlial 
M(!morandnm — Improving  the  l-cuhiial 
Recruit menl  and  Hiring  I’rocess  (May  11. 
2010). 

■  2.  In  21 3. 31 02  revise  paragraph  (u)  to 
read  as  follows: 

§  21 3.31 02  Entire  executive  civil  service. 

•k  ie  "k  i:  "k 

(n)  Appointment  of  persons  with 
intellectual  disabilities,  severe  physical 
(lisahilities,  or  psychiatric  disabilities — 

(1)  Pnrpo.se.  An  agrmey  may  a])])oint,  on 
a  jiermanent,  time-limited,  or  temporarv 
basis,  a  person  with  an  intellectual 
di.sahility.  a  .severe  jihysical  disability, 
or  a  jisychiatric  disability  according  to 
the  provisions  described  below. 

(2)  Definition.  “Intellectual 
disabilities"  means  only  those 
disabilities  that  would  have  been 
(Micompassed  by  the  t(!rm  “mental 
retardation”  in  previous  iterations  of 
this  regulation  and  the  associated 
Executive  order.  Executive  Order  1212.3, 
(lat(!(l  March  1.3,  1970. 

(3)  Proof  of  disability,  (i)  An  agency 
must  iHKjuire  proof  of  an  ajiplicant's 
intell(!(:tual  di.sahility,  .severe  physical 
disability,  or  psychiatric  di.sahility  jnior 
to  making  an  apjiointment  under  this 
.section. 

(ii)  An  agency  may  accejit,  as  proof  of 
di.sahility,  ajipropriate  documentation 
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(e.g.,  records,  .statianents,  or  other 
ai)])ro])ri!it(!  infonnation)  issued  by  a 
licensed  medical  profe.ssional  (e.g.,  a 
l)hysician  or  otlier  medical  ])rofessional 
duly  certified  by  a  State,  the  Di.strict  of 
(iolumbia,  or  a  IJ..S.  territory,  to  ])ractice 
mediciiuO:  a  licensed  vocational 
rebabilitation  s])ecialist  (State  or 
private);  or  any  Federal  agency.  State 
agency,  or  an  agency  of  the  Distric;t  of 
(iolnmbia  or  a  II. S.  territorv  that  i.ssnes 
or  provides  di.sability  benefits. 

(4)  Pcnuuiwnt  or  timo-liinilod 
oni})loyniont  opiions.  An  agency  may 
make  permanent  or  time-limited 
appointments  under  this  jjaragrapb 
(n)(4)  where  an  aj)plicant  sn]j])lies  proof 
of  disability  as  described  in  paragraj)!! 
(n)(3)  of  this  section  and  tlie  agenc:y 
determines  that  the  individual  is  likely 
to  succeed  in  the  performance  of  the 
duties  of  the  position  for  which  be  or 
she  is  applying.  In  determining  whether 
the  individual  is  likely  to  succeed  in 
])erforming  the  duties  of  the  position, 
the  ag(mc;y  mav  relv  u])on  the 
a])plicant’s  emi)loyment,  educational,  or 
otlmr  relevant  experience,  including  but 
not  limited  to  service  under  another 
type  of  ap|)ointment  in  the  comj)(!titive 
or  exce])ted  services. 

(!))  Toiuporory  ainplovincnt  o})tions. 

An  agency  may  make  a  temporary 
ap])ointment  when: 

(i)  The  agency  determines  that  it  is 
necessary  to  ob.serve  the  a])])licant  on 
the  job  to  determiiK!  whether  the 
api)licant  is  able  or  ready  to  perform  the 
duties  of  the  position.  When  an  agency 
uses  this  option  to  (hitermine  an 
individnal's  job  readiness,  the  hiring 
agency  may  convert  the  individual  to  a 
permanent  ap])ointment  in  the  excejjted 
ser\’ice  wlumever  the  agency  determines 
the  individual  is  able  to  perform  the 
duties  of  the  position;  or 

(ii)  'fhe  work  is  of  a  temporary  nature. 

(fi)  Noncompotitivo  conversion  to  the 

competitive  seivice.  (i)  An  agency  may 
noncom])etitively  convert  to  the 
comi)etitive  service;  an  emplovee  who 
has  completed  2  vears  of  satisfac.torv 
.service  under  this  authority  in 
accordance;  with  the;  ])re)visie)ns  e)f 
Fxe;e:utive;  Oreler  1212.'5,  as  ameneleel  by 
Fxe;e;ntive;  Oreler  13124.  ;inel  S31.'i.7()!)  e)f 
this  e;hapte;r,  e;xe:e;j)t  as  ])re)viele;el  in 
])aragraph  (u)((i)(ii)  e)f  tliis  se;e;tie)n. 

(ii)  Time  .sj)e;nt  e)n  a  tempeerary 
<ippe)intme;nt  s])e;cifie;el  in  ]);iragraph 
(u)(.'j)(ii)  e)f  this  se;ctie)n  ele)e;s  met  e:e)nnt 
te)warels  the;  2-ye;ar  re;ejnire;me;nt. 
***** 

|FK  Hoc.  :ie)i:)-04e)<),".  llloil  2-21-i:t:  H:4.t  anil 
BILLING  CODE  6325-39-P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  245  and  272 

RIN  0584-AE10 

National  School  Lunch  Program:  Direct 
Certification  Continuous  Improvement 
Plans  Required  by  the  Healthy, 
Hunger-Free  Kids  Act  of  2010 

agency:  Fe)e)el  anel  Nutrition  Se;rvie;e;, 

I  ISO  A. 

action:  Final  rede;. 

SUMMARY:  This  rede  amenels  the;  Natieenal 
8e:he)e)l  Leme:h  Fre)gram  (NSLF) 
re;gnlations  te;  ine:e)rpe)rate  jjreivisions  of 
the  He;althy.  Hnnge;r-Fre;e;  Kiels  Act  of 
2010  ele;signe;el  te;  e;ne;e)nrage  State;s  te; 
im])re)ve;  elire;e:t  e:ertifie:ation  effeirts  with 
the;  Snppleanental  Nutrition  Assistane:e; 
Freigram  (SNAP),  'flu;  i)re)visions  re;e)inre; 
State;  age;ne:ie;s  te;  me;e;t  e:e;rtain  elire;e;t 
e:e;rtifie:atie)n  pe;rfe)rmane;e  henedimarks 
anel  te;  elevelo])  anel  imi)le;me;nt 
e:e)ntinne)ns  im])re)ve;me;nt  plans  if  thev 
tail  te;  ele;  se;.  'Fins  reile;  akse;  ameaiels 
NSLF  anel  SNAP  re;gulatie)ns  te;  prewiele 
for  the;  e:e)lle;e:tie)n  e)f  elata  eleanents 
ne;e;ele;el  te;  e:e)mpute;  e;ae:h  .Stiite;’.s  elire;e:t 
e:e;rtifie:atie)n  ])e;rie)rmane:e;  rate;  te; 
e:e)mpiire;  with  the:  new  beneihimirks. 
Impreiveel  elire:e;t  e;e;rlifie:atie)n  effeirts 
weiulel  help  ine:re;ase;  pre)gr;un  ae:e:nrae:v. 
reelueie;  ])<ipi;rwe)rk  for  Steetes  anel 
he)nse;he)leis,  anel  ineaea.se;  eligible 
e:hilelre;n’s  <ie:e:e;ss  te;  se:he)e)l  me;als. 

DATES:  This  rule;  is  e:ffe;e:tive;  Mare:h  25. 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Le:e;s  eir  Patrie;ia  B.  veen  Reyn, 

State;  Systems  Suppeert  Brane;h.  at  (703) 
30.'j-2590. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Legislative  Historv  Leading  np  to  This 
Rnlemaking 

Se;e:tion  104  eif  the;  Chilel  Nutritiein  anel 
WIC  Re;authorization  Ae:t  of  2004  (Pub. 

L.  108-205)  ameneleel  se;e:tie)n  0(1))  of  the; 
Rie:hiU’el  B.  Russell  Niitieinal  Se:he)e)l 
Lnne:h  Ae;t  (NSLA)  (42  D.S.C.  17.58(1)))  to 
re;eiuire;  all  le)e:al  e;elne;atie)n;il  age;ne:ie;s 
(LFAs)  that  ])iirtie:ipate;  in  the;  N.SLP  anel/ 
e)r  Se:he)e)l  Breakiast  Preegram  te) 
establish,  by  ,se:he)e)l  ye;in'  (.SY)  2008- 
2000,  a  systean  te)  elire;e;tly  e:e;rtify  as 
eligible  fe)r  fre;e;  se:he)e)l  me;als  e:hilelre;n 
wlu)  are:  members  e)f  he)n.se;he)lels 
re;e:e;iving  t)e;ne;fit.s  uneler  SNAP. 

Se;e:tion  4301  e)f  the;  Fe)e)el. 
Clon.serveitie)!!,  anel  Energv  Ae:t  e)f  2008 
(Put).  L.  110-240)  (42  II.S.C.  1758a) 
re;eiuire;s  the;  See:re;tary  e)f  Agrie:nlture;. 
l)e;ginning  in  2008,  to  as.sess  the 


e:ffe:e:tive;ne;.ss  of  State;  ;mel  le)e:al  effeerts  te) 
etire;e:tly  e:e;rtify  sne.h  se:he)e)l-age;  e:hilelre;n 
fe)r  fre;e;  .se:he)e)l  me;als  ;mel  te)  pre)viele; 
aniuicd  re;pe)rts  te)  (]e)ngre;ss.  (Se;e;  the; 
Direct  (Certification  in  the  National 
School  Lunch  Program:  State 
Implementation  Progress  (Re;])e)rt  te) 
(k)ngre;ss)  tor  2008,  2000,  2010.  anel 
2011  at  http:// WWW. fns.asda.gov /ora/ 
menu/PnhIished/CCNP/cnp.htm.) 

Se;e;tie)n  101(1))  e)f  Pnhlie;  L.iw  111-200, 
the;  lle;cdthy.  I  lnnge;r-Fre;e;  Kiels  Ae:t  e)f 
2010  (UlIFKA).  ame;nele;el  se;e:tie)n  0(1))(4) 
e)f  the;  NSLA  (42  U.S.C:.  1758(h)(4))  te) 
e;.stablish  anel  elefine;  reeepiireel  pe;re;e:ntiige; 
l)e;ne;hmarks  feer  elire;e:tly  e:e;rtifying 
e;hilelre;n  whe)  are;  me;ml)e;rs  e)f 
heeuseholels  re;e:e;iving  he;ne;fits  unele;r 
.SNAP.  .Se;e;tie)n  101(b)  further  ameneleel 
the  N.SLA  te)  re;epure;  that,  herginning 
with  .SY  2011-2012.  e;ae:h  .State  that  ete)es 
not  me;e;t  the;  benchmark  for  a  partie:ular 
.se:he)e)l  ye;ar  must  ele;ve;lop,  submit,  anel 
imple;me;nt  a  e:e)ntinue)us  improvement 
])lan  (CIP)  aimeel  at  fully  meeting  the; 
he;ne;hmarks  anel  impreeving  elire;e:t 
e:e:rtifie:atie)n  leer  the;  following  se:he)e)l 
year.  It  akso  re;e]uire;s  that  the;  .Se;e:re;tary 
pre)viele;  te;e:hnie:al  assistane;e;  te)  .State; 
:ige;ne;ie;s  in  ele;ve;le)])ing  <mel 
im])le;me;nting  (lIPs. 

The;.se;  ))re)visie)ns  e)f  se;e:tie)n  101(h)  e)f 
the;  llUFKA,  whie;h  were;  e;ife;e:tive; 
()e;te)l)e;r  1. 2010,  we;re;  imple;me;nte;el 
thre)ugh  IkSDA  Fe)e)el  anel  Nntritie)n 
.Se;rvie:e;  (FNS)  Memeeranelum  SP  32- 
2011.  (Child  Nutrition  Reauthorization 
2010:  Direct  (Certification  Renchmarks 
and  (Continuons  Improvement  Plans. 
elateel  April  28.  2011.  available  ;it 
http://www.fns.usda.gov/cnd/ 
governance/PoIicv-Memos/2()  1 1  /SP32- 
20 11. pdf 

On  )annary  31,  2012,  FNS  pnhlishe;el 
a  pre)])ose;el  rede.  Natiomd  School  Lunch 
Program:  Direct  (Certification 
(Continuous  Improvement  Plans 
Required  by  the  Healthy,  Hunger-Free 
Kids  Act  of  2010.  in  the;  Fe;deral  Re;gisler 
(77  FR  4088)  te)  .se)lie:it  e:e)mme;nts  e)n  the; 
ine:e)rpe)ratie)n  e)f  these;  anel  e)the;r  elire;e;t 
e;e;rtifie:atie)n  improvement  preevisions 
inte)  re;gnlatie)ns  ge)ve;rning  the; 
ele;te:rminatie)n  fe)r  eligibilitv  fe)r  fre;e;  anel 
re;elue:e;el  prie:e;  me;als  at  7  OL’R  part  245. 
The;  pre)])e).se;el  rule;  alse;  se)lie:ite;el 
e;e)mme;nts  on  the;  paperweerk  bnrelen  fe)r 
the;  new  form  FN.S-834.  State  Agency 
(NSLP/SNAP)  Direct  (Certification  Rate 
Data  Element  Report.  whie;h  will  e:e)lle:e:t 
twe)  e)f  the;  elatei  eleanents  fe)r  the;  fe)rnud;i 
te)  e:e)m])ute;  elire;e;t  e:e;rtifie;atie)n 
pe;rfe)rmane:e;  nite;s. 

R.  Summaiy  of  Mandated  Provisions  in 
the  Proposed  Rule 

In  sninmary,  the  jannary  2012 
pre)pe)seel  rede  sought  te)  ine:e)rpe)rate;  the; 
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following  mandated  provisions  from  the 
miFKA  into  N.SLl’  regnlations: 

•  Ihnichiiutrks.  The  State  performance 
henchmarks  for  directly  certifying  for 
fnu;  school  imrals  those  children  who 
ari!  memhers  of  households  receiving 
l)(!nefits  nnd(M’  SNAP  are  for  SY 
2011-2012,  00%  for  SY  2012-2013,  and 
0.1%  for  SY  2013—2014  and  for  each 
school  year  thereafter. 

•  Identify  and  notify.  f]ach  school 
year.  FNS  will  identify  and  notify  State; 
agencii;.s  that  fail  to  meet  the  direct 
certificatiein  performance  benchmark. 

•  (ilPs  reqinivd.  A  State  ag(;ncy  that 
fails  to  meet  the  henchmark  must 
develop  and  submit  a  (3P  to  FNS  for 
approval. 


Percent  of  SN.M’  children 
directly  certified  for  free 
school  meals 


•  (ilP  components,  fhe  (3P  must 
include,  at  a  minimum,  sp(;cific 
measures  the  State  will  use  to  identify 
more  children  who  are  iiligihle  for  direct 
ciirtification  with  SNAP,  a  timeline  for 
the  Stati;  to  impleimint  ihe.si;  imiasnres. 
and  goals  for  thi;  .Stati;  to  improve  (lir(;ct 
certification  r(;.snlts  for  tin;  following 
school  y(;ar. 

•  (dP  iinpleinentotion.  A  .Stati;  agenev 
that  is  required  to  ilevelo])  and  submit 

a  ('.IP  must  maintain  it  and  implement 
it  according  to  the  timeline  inclnileil  in 
the  approved  ])lan. 

(/.  Sinnnuirv  of  Additioind  Provisions  in 
the  Proposed  Hide 

Aililitionallv,  in  support  of  the 
mandated  jirovisions,  the  jiroposeil  rule 


.sought  to  improve  the  accuracy  of  .State 
direct  certification  rates  and  to 
strengthen  the  direct  certification 
process  so  that  .States  could  monitor 
their  own  performance  in  a  timely 
manner  using  the  same  methoilologv 
that  I'N.S  will  use.  As  such,  the  )annarv 
2012  rule  jiroposeil  to  set  forth  the 
following  improvements  and 
reqnirements: 

•  Methodolojiv.  A  trans])arent 
methoilologv  for  conqiuting  direct 
certification  rates  by  defining  the  data 
elements  and  the  formula  to  compute 
these  rates: 


SNAP  children 
directly  certified 
for  free  school 
meals 


SNAP  children  in  special 
+  provision  schools  operating  in 
a  non-base  year 


#1  +  #3 


School-aged  children  in  SNAP  households  during 
the  months  of  .luly,  August,  and  September 


•  Doto  Element  it  1 .  A  requirement 
that  Diita  Idement  #1  be  the  count  of  the 
number  of  children  who  are  members  of 
hon.seholds  receiving  benefits  nniler 
.SNAP  anti  who  were  directlv  certified 
for  fret;  school  meals  as  of  the  last 
o|)erating  tlav  in  October.  Also, 
certifications  via  the  “better  Method" 
wonltl  not  be  inclntletl  in  the  count  of 
.SNAP  direct  certifications  as  this  is  no 
longer  permitted,  pursuant  to  the 
.statutory  changes  made  by  the  HUFKA. 

•  Form  ENS-742  timeframes.  A 
change  in  the  date  that  the  FN.S-742 
(currently  entitled  the  Verification 
Snmnuny  Report,  but  soon  to  be  revi.sed 
and  renamed  for  use  in  .SY  2013-2(114 
as  the  School  Food  Authority  (SFA) 
Verification  ('collection  Report) — a  form 
that  collects  verification  smnmarv  data 
as  well  as  Data  Flement  #1 — is  due, 
requiring  that  it  come  in  one  month 
earlier  than  currently  in  order  to 
provide  Data  Element  #1  to  .States  and 
to  FN.S  in  a  more-timelv  fashion.  As 
such,  under  the  proposed  ride,  the  .State 
agenev  would  collect  annual 
verification  data  from  (;ach  EEA  no  later 
than  Fi;brnarv  1st  (instead  of  March  1st) 
and  report  this  data  to  f'N.S  no  later  than 
March  l.lth  (instead  of  April  11th)  each 
year.  To  accommodate  this  change  in 
submission  timeframes,  the  ])ro|)o.sed 
ridi;  would  also  remove  the  re(|nirement 
for  .Stati;  ageni.ies  to  rejiort  “the 
aggregate  number  of  students  wbo  were 
t(;rminated  as  a  result  of  verification  but 
who  wi;re  reinstated  for  frei;  or  reduced 


jirice  meal  bi;ni;fit,s  as  of  February  11th 
(;ach  year"  (R(;applied  and  R(;instat(;d). 

•  Data  Element  #2.  A  new  way  to 
i;.stimate  thi;  nniversi;  of  school-aged 
childri;n  in  hon.si;holds  that  r(;ceive 
ben(;fit.s  under  .SNAP  that  would  r(;(]nire 
that  the  .SNAP  .Stati;  agenev  provide  FN.S 
and  the  .State  agency  administering  the 
N.SI.P  with  the  actual  count  of  children 
ages  1-17  who  at  any  time  during  the 
months  of  |idv.  August,  or  .September 
were  members  of  such  households. 

•  Data  Element  #.V.  A  more  accurate 
way  to  estimate  the  nnmber  of  children 
from  households  receiving  .SNAP 
benefits  that  attend  schools  operating  in 
a  non-ba.se  vear  under  the  sjiecial 
assistance  provisions  of  section  11(a)(1) 
of  the  NSLA  (42  D.S.C.  171‘)a(a)(l))  and 
7  (iFR  241.9.  As  ])ro])osed.  Data  Element 
#3  would  require  that  a  match  he  run 
between  .SNAP  records  and  student 
enrollment  records  from  snc.h  schools 
and  wonlii  allow  the  .State  agency  to 
count  all  such  matches  in  addition  to 
the  counts  of  actual  SNAP  direct 
certifications  from  all  other  schools 
when  determining  .State  direct 
certification  rates. 

•  h'orm  I'NS-fid-l.  new  interagency 
form.  A  mechanism  for  reporting  Data 
Elements  #2  and  #3  (a  new  interagency 
form,  the  l‘’N.S-834.  State  Agenev 
(NSLP/SNAP)  Direct  (lertification  Rate 
Data  Element  Rej)ort]  to  FN.S  and  NSLP 
.State  agencies  by  December  1st  each 
year. 

•  Special  (drcumstances.  An 
o])])ortimity  for  .States  to  inform  us  of 


special  circumstances  that  would  affect 
a  State's  direct  certification  rate  in  a 
quantifiable  way  not  captured  by  the 
formula  or  the  three  data  elements. 

•  (IIP  additional  component.  An 
additional  compouent  to  the  (3Ps 
beyond  the  legislated  mandate,  which 
would  require  .State  agencies  to  ])rovide 
information  about  their  progress  toward 
inqdementing  other  direct  certification 
reqnirements.  Also,  the  mandated  (ilP 
timeline  would  be  “multiyear”  in 
acknowledgement  that  by  the  time  a 
.State  agency's  ('.IP  is  submitted  to  FN.S 
and  apiiroveil,  the  new  school  year  may 
already  be  underway. 

•  (IIP  timeframe.  A  requirement  that 
the  (3P  be  submitted  to  FN.S  within  (j() 
days  of  a  .State’s  having  been  formallv 
notified  that  it  has  failed  to  meet  the 
benchmark. 

•  Amend  SNAP  regnlations.  An 
amendment  to  .SNAP  regulations  at  7 
CiFR  272.8  to  add  the  requirement  for 
the  .SNAP  .State  agenev  to  provide  Data 
Element  #2  to  FN.S  and  to  the  .State 
agency  ailmiiustering  the  N.SLP. 

•  States  affected  hv  this  rale.  A 
notification  that,  at  tins  time,  the  NSEP 
.States  affected  by  this  rule  are  the  10 
.States,  the  District  of  (iolumbia,  and 
(iuam. 

II.  Public  (Comments  and  IISDA/FNS 
Response 

FN.S  received  20  comments  on  the 
pro])o.seil  rule.  Of  the.se.  4  were  from 
nutrition,  health,  or  child  ailvocacv 
organizations  at  the  national,  state,  or 


local  lovcl;  12  won;  from  iiulividuals 
roprosontino  8  State  agcaicics  that 
iHlmuustor  the  seliool  moal  pro<>rains:  (5 
were  from  law  students:  aiul  the 
i'(>niainiii<i  4  were  from  other  interested 
individuals. 

FNS  greatly  ajjjjreciates  the.se  public 
comments  as  they  hav(!  laum 
in.strnmental  in  developing  this  final 
inle.  Althongli  FNS  considered  all 
comments,  the  description  and  analvsis 
m  this  final  ride  jireamhle  focuses  on 
the  key  issues.  'I’o  view  all  jmhlic 
comments  on  the  jiropo.sed  ride,  go  to 
iririv.regn/o//o/7.s-.»ov  and  search  for 
pnhhc  siihinissions  under  docket 
mnnher  FNS-2()1 1-0021). 

Overall,  the  comments  were 
.snjiportive  of  the  pro])o.sed  ride  in  that 
d  strengthens  the  direct  certification 
pr(K:e.s.s  .so  that  more  eligible  children 
will  ho  able  to  receive  free  meals  at 
.school.  Commenters  from  advocacy 
orgiinization.s  were  in  .strong  support  of 
the  proposed  rule,  indicating  that  the 
ride  does  a  good  job  implementing 
.statutory  reipiirements  and  provides  a 
sensible  ajijnoacli  to  imjnoving  the 
nccnracy  of  computing  .State  direct 
certification  iierformance  rates.  Of  the 
•State  agency  emplovees  that  resiionded 
mo.st  commented  on  specific  i.ssnes  that' 
could  allect  their  States. 

The  following  discn.ssion  provides 
information  on  the  comments  as  well  as 
a  di.scn.ssion  of  the  clarifications  and 
changes  made  to  the  pro]K).sal  based  on 
the  f.-omments  received; 

lianclinuirks 

Proposed  Hide  on  Benelwuirks: 

at  the  mandated 

HO  A  for  S^  201 1-2012:  90%  for  SY 
2012-201  ;i:  and  9.'5%  for  SY  2013-2014 
and  each  school  vear  thereafter 
(Awnnents  on  'Benchmarks- 
Changing  the  Benchnwrks—SeverHl 
•State  agencies  were  concerned  that  thev 
wonid  11(4  be  able  to  meet  the  direct 
c'ertification  jierformance  benchmarks  in 
tin;  given  timeframes.  Most  oftho.se  who 
commented  would  jnefer  that  the 
benchmark  for  SY  201.3-2014  and 
beyond  be  capped  at  90%  and  that  the 
iKMK.liiiiHrks  1)(?  j)has(Kl  in  nioro 
gradually.  One  commenter  felt  that  the 
1)5%  target  fell  short  and  recommended 
Unit  the  goal  hi;  .set  at  100% 

“heller  Method"  and  the 
Ihnudnnarks-One  State  agenev  wanted  , 
to  be  able  to  count  “Letter  Method” 
certifications  as  direct  certifications  and  i 
lolt  that  they  could  not  riiacli  the 
henchmark  without  doing  so.  "Li'tter  ^ 
Method"  refers  to  the  proce.ss  where  a 
innily  meinher  brings  to  the  school  a 
letter  issued  by  the  SNAF  agenev  i 

confirming  that  the  household  r(':ceiv(>.s 
•SNAP  benefits,  and  the  student  is  , 


12223 


certified  for  frei;  meals  through 
categorical  eligibility  ha.sed  on  this 
>  nilorniation. 

Matching  Criteria  and  the 

I  PoncInnarks—AnoWmr  State  was 
concerned  that  .some  States,  under 
pressnn;  to  meet  the  henchmarks,  may 
pnrpo.sely  relax  their  matching  criteria 
111  order  to  increa.se  the  mnnher  of 
iiiiitcluis  they  get,  thus  increasing  their 
dnect  cc'rtilication  rates  even  thon<>h 

(  .S/M//oV,S  Besponse  on  Benchmarks: 

On  Changing  the  Benchmarks— The 
henchmarks  and  their  eflhctive  dates  are 
statutorily  recjiiired  under  .section 
h(l))(4KF)  of  the  NSLA  (42  IJ.S.C. 

lio  altered. 

(Jn  ‘Letter  Method"  and  the 
/iend?mmA.s_S(;(;tion  9(b)(4)(G)  of  the 
NSLA  (42  IJ.S.C.  1  7.58(b)(4)(G)) 
e.stabli.slu;.s  that  certifications  based  on 
the  Letter  Method”  with  SNAP,  as  of 
•S^  201 2— 201 .3,  can  no  longer  hi; 
n.'garded  as  dir(;ct  certifications  h(;can.se 
some  action  is  reipiired  by  the 
hon.sehold.  Although  States  can 
continne  to  utilize  this  ni(;tliod  as  a  form 
ol  certification  for  free  meals,  thev  iiin.st 
not  count  the.se  students  as  directly 
certified  with  SNAP.  The  intended' 
result  is  for  improved  State  automated 
direct  certification  .systems  that  can 
match  and  certify  these  students 
independent  of  hon.sehold  action. 

On  Matching  Criteria  and  the 
Ih^nchmarks—RegimUng  the  concorn 
about  some  States  making  their  match 
criteria  less  stringent  in  order  to  inflate 
1  Hm  nnmbers.the  goal  should  remain 
liat  States  set  criteria  to  yield  high 
levels  of  confidence  .so  that  eligible 
children  are  found  in  the  match  and 
imiligible  children  are  not.  States  have 
(  ifferent  data  elements  available  to 
them  for  making  a  match— what  works 
well  in  one  State  might  not  work  in 
another— and  as  such,  this  final  rule 
does  not  (establish  a  single  national 
standard  tor  match  criteria.  VVe  will 
continne  to  develop  and  provide 
guidance  to  assist  .States  in  setting 
reasonable  match  criteria,  inchidino  the  ' 

sharing  of  best  practices  from  other”  ' 

•States  that  may  have  comparable  ■ 

characteri.stics.  i 

Disposition  on  Benchmarks  in  Pinal  1 

Bale:  ^ 

The  iirovi.sions  .setting  the  mandated 
benclimarks  in  the  new  ??  245.1 2(b)  ( 

Diiect  certification  performance  i 

henclnnarks  remain  unchanged  from  the  i 

projiosed  rule.  c 

Methodology  and  Data  Collection  ' 

Proi^sed  Bide  on  Methodology  and  r 

Data  Collection: 

1  lovides  for  the  collection  and 
lejKirting  of  single  data  elements  to  7 


replace,  wherever  po.ssible.  the  complex 
estimates  used  in  the  past  for  the 

”‘>‘>ded  to  estimate 
SNAl  State  direct  certification 
performance  rates.  I’rovides  for  a  new 
nietliodiilogy  using  these  new  data 
elements  that  is  straightforward 
Ininsparent.  timelier,  and  more  accurate 
Untlmes  the  reporting  inechanisms  for 
these  new  data  element.s— Data  Flement 
ff  I  is  to  be  rejKirted  on  the  form  FN.S- 
742.  and  Data  Elements  #2  and  #.3  are 
to  be  reported  on  the  new  form  FN.S- 

e  «‘'l«nis.sion 

»Mhe  I-N.S-742  and  a  December  l.st 

(lendline  for  the  snbmi.ssion  of  the  new 
FNS-8.34.  To  provide  for  the  earlier 
.submission  of  the  FN.S-742.  the 
pioposed  ride  would  remove  tlie 
recjiiirenient  for  reporting  tlie  number  of 
students  who  reapplied  and  who  were 
reinstated  by  February  15th. 

Comments  on  Methodology  and  Data 
(A)llection: 

Mo.st  commenters  were  snpiiortive  of 
the  new  methodology,  landing  onr 
propo.sal  to  use  reported  data  (rather 
I  than  gimerated  estimates)  and 
<ippreciati\'e  of  the  rejiorting 
nieclianisms  which  would  .dlow  .State 
agencies  to  track  their  own  performance 
in  a  timely  manner.  Mo.st  al.so  did  not 
liiid  the  projio.sed  reporting  ofthe.se 
(lata  elements  to  he  hnrdensome  for 
•States  and  f.EAs. 

The  Process  as  a  Whole— Ony 
commenter  helievod  the  new 
iiiethodology  would  imjio.se  a  comjilex 
data  c(d lection  iiroce.ss  and  a.s.si<>n 
liotentially  misleading  ranking.s” 

Data  Element  It  I  and  the  Change  in 
I'orm  I'NS-742  Timeframes.  "Beapplied 
and  Beinstated” — One  commenter  was 
concenuid  that  the  reiinirenient  to  report 
the  number  of  students  who  reajiplied 
and  were  reinstated  by  Imbrnarv  15th 
was  not  actually  iiropo.sed  to  be 
remoxed. 

Data  Element  #2.  Cniyer.se— Severn] 
coinmenters.  who  otherwise  agreed  with 
the  new  apjiroach.  pointed  out  that  tlie 
iu;w  Data  Element  #2 — reipiiring  .SNAf^ 
•State  agencies  to  jirovide  a  count  for  the 
nniyer.se  of  school-aged  cliildren  in 
•SNA1»  hon.seholds— still  includes 
children  who  may  not  he  students  in 
NSLl^  .schools.  .Some  State  agencies 
icpoi'tad  having  what  they  believe  to  be 
•significant  but  nn(|nantiriabl(;  numbers 
of  nroponts,  home.schoolers,  or  children 
111  non-public  or  charter  .schools  which 
may  not  jiarticipate  in  the  NSLP  Tliixse 
•State.s  point  out  that  the  count  again.sl 
winch  they  would  be  measured  will  be 
loo  high  and  their  direct  certification 
rates  would  appear  to  be  lower  because 
of  It. 

Data  Element  #2,  5-17  Age  Bange— 

1  hree  commenters  commented  on  onr 
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jM-oposal  to  contimii!  using  the  5-17  age 
range  that  FNS  lias  used  for  years  as 
“school-age”  for  iistiniatiug  the  numher 
of  school-aged  children  living  in 
households  receiving  SNAP  benefits 
when  computing  direct  certification 
performance  rates.  Two  suggestcul  using 
an  age  range  that  is  aligmul  with 
compul.sorv  school  attendance  ages, 
either  hy  using  a  narrower  age  range  or 
hy  making  the  agi;  range  State-sjKicific. 
The  third  commenter  was  conceriuul 
that  using  the  .5-17  age  range  for  Data 
Klement  #2  meant  that  the  State  must 
run  their  matches  only  on  this  .same  5- 
1 7  age  range. 

Data  Hlanwnt  #.7.  .S/u/e  A^imcv 
(jonctnns — Although  most  commenters 
were  sujiportive  of  colleiding  Data 
Flement  #5 — which  requires  States  with 
special  jirovision  schools  operating  in  a 
non-hase  yiiar  to  have  a  match  run 
luitween  SNAP  records  and  stiuhmt 
enrollment  records  from  the.se  school.s — 
some  State  agencies  expres.scul  special 
concern  with  this  data  element.  Two  of 
the.se  States  foresiu!  problems  because 
although  some  of  their  provision 
.schools  do  have  their  stiuhmts  listed  in 
the  statewide  .student  enrollment 
database,  a  lew  ol  their  otluir  jiroi  ision 
.schools  do  not.  One  State,  however,  had 
major  concerns  with  this  provision,  and 
this  State  has  a  significant  numh(!r  of 
special  jirovision  schools.  This  State 
al.so  pointed  out  that  this  i.ssue  will 
affect  more  and  more  States  as  they  elect 
the  new  Community  Kligihility  Ojition 
(CFO)  when  it  hecomes  available  to  all 
Stales  in  SY  2014— 2015.  Another  State 
pointed  out  that  it  does  not  conduct 
matches  at  the  State  level;  it  uses 
district-level  matching  and  is  under  the 
imjire.ssion  that  the  match  for  special 
Jirovision  schools  must  he  done  at  the 
State  level. 

Ddlu  Eldimmt  #.V.  Advocacy 
( )i<^anization  Concerns — The  advocacy 
organizations  were  in  favor  of  this 
provision,  commenting  that  it  will 
imjirove  the  accuracy  of  the  direct 
certification  jierformance  rate 
calculation  and  will  jirovide  .schools 
with  data  to  make  good  management 
decisions,  esjiecially  with  regard  to 
continning  in  their  current  sjiecial 
Jirovision  or  switching  to  CfXl  or 
another  ojition.  One  of  these  advocacy 
gronjis  went  on  to  urge  FNS  to  allow 
('FO  .schools  to  u.se  the  results  of  the 
CFO  match  with  SNAP  (that  mu.st  he 
comjileted  hy  Ajiril  1  if  the  CFO  wants 
to  have  their  claiming  jiercentages 
adjusted)  in  lieu  of  running  a  match 
again  for  this  data  element  retjuirement 
in  or  near  October. 

VSDA/F,\S  nesponse  to  Mcthodologv 
and  Data  Collection: 
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On  the  I^rocess  as  a  Whole — I'NS 
develojied  the  new  methodologv  to 
Jirovide  a  more  simjilified  and 
straightforward  ajijiroach  than  has  been 
used  in  years  jiast.  It  has  been  designed 
to  yield  more  accurate  counts  with 
which  to  measure  States  against  the 
lienchmarks  and  to  give  States  the 
jiower  to  track  their  own  jierformance. 
\Ve  exjiect  this  jirocess  to  he  an 
imjirovement  over  generating  estimates 
to  assess  jierformance.  jiarticularlv  since 
Slate  Jierformance  rales  are  no  longer 
intended  to  track  general  trends  hut 
rather  to  comjiare  Slates  against  actual 
lienchmarks. 

On  Data  Element  #/  and  the  Change 
in  Form  FNS-742  Timeframes. 
‘‘Ueappiied  and  Heinstided” — In 
actuality,  the  reejuirement  to  rejiort  on 
the  form  FNS-742  the  number  of 
students  who  reajijilied  and  were 
reinstated  hy  Feliriiary  15th  was 
jirojio.sed  to  he  removed  and  is  removed 
hy  this  final  rulemaking.  Removing  this 
retjuirement  allows  the  form  FNS-742 
to  lie  sulimitted  a  month  earlier,  which 
will  allow  earlier  comjiutation  of  direct 
certification  rates. 

On  Data  Element  #2.  Universe — W^; 
acknowledge  that  the  best  .scenario  to 
determine  llie  universe  oftho.se  children 
who  conid  jiotentially  he  directly 
certified  with  SNAP  would  he  to  get  the 
count  of  children  who  not  only  live  in 
hou.seholds  receiving  lienefits  under 
.SNAP  hut  al.so  are  actually  in 
attendance  at  school.s  that  jiarlicijiate  in 
the  NSLP.  This  data,  however,  is  not 
a\’ailalile.  1  his  final  rule  would  reejuire 
the  SNAP  State  agency  to  jirovide  an 
actual,  imdujilicaled  count  of  school- 
aged  children  ages  .5—17  who  are  living 
in  households  receiving  lienefits  under 
SNAP  at  any  time  during  the  jieriod  July 
1  through  Sejitemher  .50.  This  is  a  major 
imjirovement.  hut.  as  .stated  in  the 
jirojiosed  rule,  we  acknowledge  that  the 
new  methodology  still  does  not  account 
for  children  in  this  age  range  who  are 
not  attending  school  or  who  are 
attending  .schools  not  jiarticijiating  in 
the  NSLP.  Our  commenters  noted  this  as 
well. 

In  Stales  with  a  high  incidence  of 
homeschoolers.  drojiouts,  or  children 
attending  non-NSLP  school.s.  the  direct 
certification  rale  may  indeed  ajijiear 
lower  than  it  ac;tually  is.  To  measure  the 
actual  imjiact  of  a  large  homeschooling 
jiojiulation,  for  in.stance,  P’NS  would 
fir.st  need  to  determine,  liv  State,  the 
numher  of  home.schooled  children  in 
the  target  5-17  age  range.  Addilionallv. 
l‘NS  would  need  to  determine  the 
numher  of  the.se  children  who  are  also 
memhers  of  hou.seholds  receiving 
benefits  under  SNAP  at  any  time  during 
the  July  through  .Sejitemher  timeframe. 


Only  then  could  FN.S  determine  the  size 
of  the  .SNAP-and-homeschooled 
jiojiulation  that  would  need  to  he 
removed  from  the  universe  of  children 
who  t:ould  jiotentially  he  matched.  A 
similar  calculation  would  he  needed  in 
each  .State  in  order  to  determine  the 
numher  of  drojiouts  and  the  numh(!r  of 
children  attending  non-NSLP  school.s. 
No  reliable  .Slate-sjiecific  data  is 
available  which  would  enable  FN.S  to 
determine  these  numliers. 

In  order  to  address  this  issue  and  in 
recognition  of  the  jiotential  for 
imjiroving  data  sources,  we  are  adding 
a  check  box  to  the  new  form  FN.S-854. 
This  check  box  would  jirovide  Stales  a 
mechanism  for  indicating  that  they  have 
sjiecial  circumstances  that  mav  affect 
their  direct  certification  rate  calculation 
in  a  (juantifialile  way.  For  FN.S  to 
consider  making  an  adjustment  due  to  a 
sjiecial  circumstance,  however,  a  State 
would  need  to  forward  a  descrijition  of 
the  circum.stancx!.  the  count  of  the 
numher  of  children  affected  hy  the 
circumstance,  the  methodology  for 
estimating  the  count,  and  the  source(.s) 
of  jiuhli.shed  .State  or  Federal  data  used 
to  sujijiorl  that  methodologv.  This 
ancillary  .system  for  determining  the 
effect  of  sjiecial  circumstances  sliould 
helji  to  keeji  our  own  methodology 
dynamic  and  better  able  to  adajit  to 
imjiroved  data  .sources. 

It  is  imjiortani  to  jioini  out  that  there 
is  already  some  built-in  variability 
which  could  make  a  State’s  direct 
certification  rate  ajijiear  to  he  higher 
than  it  actually  is.  For  in.stance.  Slates 
that  have  mandatory  jire-K  jirograms 
that  serve  cdiildren  younger  than  age  5. 
as  well  as  .States  with  children  in 
attendance  who  are  older  than  17  during 
the  target  months,  are  able  to  count 
the.se  children  if  they  are  directly 
certified,  even  though  they  would  not  he 
rejiresented  in  the  universe  oflho.se 
who  could  Jiotentially  he  matched.  This 
variability  could  jiotentiallv  helji  off.set 
any  negative  imjiact  cau.sed  by  the  fact 
that  not  all  children  counted  in  the 
universe  actually  attend  NSl.P  schools. 
Also,  it  is  imjiortant  to  rememlier  that 
the  benchmarks  are  not  set  at  1  ()()%;  and 
even  for  SY  201 5-201 4  and  heyond, 
where  the  lienchmark  is  at  its  highest  at 
05%.  there  is  still  a  5%  liuilt-in 
allowance. 

On  Data  Element  tt2,  5-17  Age 
/fenge— Section  4501  of  the  Food. 
Conservation,  and  Fnergy  Act  of  2008 
reejuires  that  when  we  assess  State 
direct  certification  jierformance  for  the 
Rejiorl  to  Congre.ss  we  include,  for  the 
universe  of  children  who  could 
Jiotentially  he  matched  against  student 
enrollment  records,  an  estimate  of  the 
numher  of  .school-aged  children 
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receiving  SNAF  I)(!nefi1.s  during  the 
months  of  |nly.  Angn.st,  or  Se])teinher. 

We  have  used  the  .1-1  7  age  range  as  a 
|)roxy  for  “.school-age”  since;  the  first 
Report  to  tiongress  in  2008.  Of  the;  two 
commenters  who  sngg(;sted  using 
comind.sory  education  r(;(inirement.s 
instead.  e)ne  recommended  using  0-1 .1 
as  an  age;  range;  that  weenlel  meere;  e:le)se;lv 
re;])re;se;nt  the;  ave;rage;  e:e)m])ul.se)ry 
re;eiuire;me;nts  ae:re)ss  States,  while;  the; 
e)the;r  suggesteel  using  State;-.spe;e;ifie: 
e:e)mpnl.se)rv  age;  range;.s  as  ele;fine;el  hy 
ineliviehial  .State;  .statute.  (’,e)mpid.se)rv 
e;elne;atie)n  re;e)uire;me;nts.  he)we;ve;r.  .se;t  an 
age  range;  fe)r  when  eliilelren  must  he 
e;nre)lle;el  in  anel  atteneling  ,se:hoe)l:  they 
ek)  ne)t  pre;e:luele  e;hilelren  ye)unge;r  or 
olele;r  fre)m  atte;neling  .sedioe;!,  se)  they 
we)nlel  ne)t  he  gejoel  ineticate)rs  fe)r  actual 
.se:hoe)l  enre)llnu;nt. 

Ae:e;oreling  te;  the;  eletaileel  table. 
“Enre)llme;nt  .Status  e)f  the;  Rei])nlation  of 
3  Ye;ars  Olel  anel  Oleler.  hy  .Sex.  Age. 

Rae:e.  Hi.sj)anie:  Origin,  Feereign  Born, 
anel  Fe)re;ign-Born  Parentiige:  Oe:te)he;r 
2010,”  fonnel  in  the;  (hinvnt  Population 
.Siirven' pnhlisheel  hy  the;  IJ..S.  (]e;nsu.s 
Bure;an  anel  the;  U..S.  Bnre;an  e)f  l.ahe)r 
.Statistie:s.  t)4..'5‘X)  e)f  .1-  anel  0-ye;ar-e)lels 
anel  00.1%  e)f  10-  anel  1 7-year-e)lel.s  we;re; 
e;nre)lle;el  in  se:he)e)l.  .Se:he)e)l  e;nre)lhne;nt 
elreeps  .signiiie;antly  eni  e;ithe;r  siele;  e)f  this 
.1-17  age;  range.  'Fhe  .1-17  iige  range;  is 
the;re;fe)re;  an  ap]ne)])riate;  <ippre)ximation 
fe)r  the;  “se:he)e)l-age;”  snapshot  re;e]uire;el 
hy  Oe)ngre;s.s,  anel  we;  intenel  te)  e;e)ntinne; 
using  it  in  estimating  the  mnnher  e)f 
.se:he)e)l-ageel  e:hilelre;n  whe;  e;e)nlel 
pe)lentially  he;  matcheel. 

Ik)!'  the;  e:e)mme;nte;r  who  was 
e:e)ne;e;rne;el  that  the;  .State;  weenlel  ne;eel  te; 
.set  its  mate:h  criteria  te;  incluele  e)idv  the 
.1-17  year  age  range,  we  wish  te;  edarify 
that  .States  are  to  e:onnt  all  ediilelren 
eliree;tly  e;ertifieel  with  SNAP,  not  just 
those;  in  the  .1-1  7  age  range.  We  use  the 
.1-17  age  range  to  estimate  the  universe 
of  ])otentiiil  mate:he;.s  for  the  Rej)e)rt  te; 
Ce)ngre;.ss  anel  te)  eletermine;  .State; 
|)e;rformane;e,  not  to  elictate  the  age  range 
the  .State  agene:y  is  te)  utilize  for  the; 
mated).  .State;.s/LKAs  are;  therefore 
re;spe)nsihle  for  matediing  .SNAP  elata 
with  their  .sche)ol  enreellment  elata  e)ver 
a  wieler  age;  range;  than  the;  .1-17  in  e)rele;r 
te)  pie:k  up  all  ])e).ssihle;  m;itedie;.s  of 
ediilelre;n  whe)  are;  in  .sedie)e)l  in  the;  .State, 
inedneling  the).se;  nneler  .1  e)r  e)ve;r  17  years 
e)f  age.  Using  the;  narre)we;r  range;  fe)r  the; 
unive;rs(;  ae:tnally  gives  .State;s  an 
aelvantage;  fe)r  me;eting  the;  benchmarks  if 
the;y  were;  te)  finel  matedies  eentsiele  e)f 
that  age;  range. 

On  D(ttn  Eloinont  #.V.  Stato  Aganev 
Ooncarns — .States  must  ensure  that 
matedie;s  are  run  l)e;twe;en  .SNAP  elata 
anel  enre)llme;nt  elata  of  stneients 
atteneling  .s])e;edal  prejvision  sediools 


e)perating  in  a  non-hase  ye;ar.  so  that  the; 
.State;  e:an  ge;t  e:re;elit  for  e;aedi  e)f  the  .SNAP 
ediilelre;n  in  these;  sedie)e)l.s.  This  fineil  rede 
ele)e;.s  ne)t  ])re;se:rihe;  ii  partieadar 
me;the)ele)le)gy  fe)r  e;e)lle;e:ting  this  elatii 
(;le;me;nt.  enabling  e;aedi  .State;  the 
ile;xil)ility  te)  .se;t  ii])  its  e)wn  hn.sine;s.s 
prae;tie:e;.  Peer  instane;e,  if  a  .State;  nse;s 
elistrie:t-  e)r  le)e:al-le;vel  m;ited)ing,  it  might 
edie)e)se;  te)  n.se  this  same  me;the)ei  fe)r  its 
neni-ha.se;  year  speedeil  pre)vi.sie)n  .se:he)e)ls. 
eu'  it  may  edie)e).se  a  elifie;re;nt  me;the)el. 
pe;rhii])s  having  sued)  .sedie)e)ls  n])le)ael 
.stuele;nt  e;nre)llment  file;.s  te)  the  .State, 
with  the;  .State  running  the  match  e)n 
their  behalf.  If  a  .State  uses  .Statt;-leve;l 
matediing.  it  may  have  some  .sedieiols  not 
re;pre;.sente;el  in  its  .state;wiefe;  .stuele;nt 
enre)llment  elatahase;,  anel  the;  .State;  may 
ne;i;el  te;  e;ome  up  with  a  way  to  u])loael 
fremi  such  .se;he)e)ls.  Fe)r  other  .State-level 
matediing  .States,  it  may  he  that  they  are 
alreaely  running  the  niatche;s  for  all  the 
sedieiols  in  the  .State;,  hut  just  not  seneling 
the;  matedies  elown  te)  the  le)e:al  level  for 
LEAs  to  e;nte;r  inte)  their  pe)int-e)f-.se;rvice 
sy.ste;nis.  In  this  latte;r  .se;enarie),  just 
exnniting  the;  nnnihe;r  e)f  suedi  m;itedie;.s 
wendel  he;  ve;ry  e;a.sy  for  the;  .State.  Many 
.State;s  have;  no,  or  very  few,  spe;edal 
pre)visie)n  sedie)e)t.s,  .se)  neit  all  .State;.s  are; 
ciffe;e:le;ei  at  this  time;. 

Ee)r  the)se;  .State;s  with  .spe;edal 
|)re)visie)n  sedieieels  that  are;  ne)t  ge;are;el  np 
te)  rim  the;  imite.h  in  .SY  2012-2013.  we; 
are;  ])re)vieling  an  alternative;  phase;-in 
])re)e;e;ehire;.  Fe)r  .SY  2012-2013.  the;  .State 
;ige;ne:y  may  ele;e:t  te)  n.se  base-year  .SNAP 
elireel  e:e;rtifie:atie)n  niteis  fe)r  these; 
sedie)e)ls  whe;n  exmipleting  the  form 
FN.S-834.  Fe)r  SY  2013-2014  anel 
he;ye)nel,  he)we;ve;r,  .State;s  are  expe;e:le;el  te) 
have;  a  .system  in  plae:e  to  elo  this  match 
with  their  .sj)eedat  provision  .sedie)e)l.s 
eiperating  in  a  non-hase  year. 

On  Data  Elainent  #.'1.  Advocacy 
Organization  Ooncerns — With  regarel  te) 
CEO  sedie)e)l.s — whiedi  have;  the 
e)])pe)rtnnity  te)  run  a  mated)  hy  April  1 
e;aedi  ye:ar  to  eletermine  if  they  wendel  he; 
eligible  feir  an  ine:re;a,se  in  edaiming 
j)e;re:entage;.s — we;  eigree  tlnit  e:ertain 
aexxnnmeielations  for  them  e;an  he;  niaele. 
Pursuant  tei  this  final  rule,  .State;.s  that 
have;  .spe;edal  preivision  sedieiols 
e;xe;red.sing  the;  CEO  may  estahli.sh  the; 
eienmt  feir  this  ekit.i  e;le;nie;nt  feir  the;.se; 
CEO  sedieieils  e;iKdi  ye;ar  threnigh  elata 
matediing  effeirts  in  eir  ne;iir  Oe;te)t)e;r  (hut 
neit  later  than  the;  hist  eijieniting  ekiy  in 
Oe:te)he;r)  he;twe;e;n  SNAP  elatii  anel 
stnelent  enreilhiient  elatii  from  these 
sediools — as  feir  the;  either  .s|)e;ediil 
preivision  sedieiols — or  by  opting  feir  enie 
e)f  the  feillowing  twei  alternatives; 

•  Using  the  e:e)init  eif  ielentifieel 
stneients  mate:he;el  with  .SNAP  ii.si;el  in 
eleterniining  the  CEO  e;liiiniing 
pere:entage  feir  that  se;he)e)l  ye;iir;  eir 


•  Using  the  e'.enint  from  the;  .SNAP 
niiite:h  e:e)nelne:te;el  by  April  1  eif  the  same; 
e:ide;nelar  ye;iir  the;  EN.S-834  is  eliie, 
whe;the;r  eir  neit  it  was  iiseel  in  the; 
e:linniing  j)e;re:e;ntages. 

In  any  e:a.se;,  it  is  inpieirtant  the;  e;e)init 
nseel  re;pre;.sent.s  stneients  in  CEO  .se;he)e)l.s 
niate:he;el  iigainst  .SNAP  re;e:e)rels.  witheint 
the;  ine;lnsie)n  eif  iinv  le;tle;r  metheiel  eir 
neni-.SNAP  matedies.  In  other  worels,  the; 
State  must  se;le;e;tive;ly  e;e)init  the  SNAP 
niiitedies  frenii  the;  niiite:hing  e;ffe)rt.s 
l)e;rfe)rnieel  feir  the  April  CEO 
eippeirtnnity  if  either  of  the  two 
alte;rnative;,s  for  (TT)  scheieils  is  e;le;e;te;el. 
.Stiiti;.s  alse)  must  ensure  that  stneients  are; 
neit  eiemhle  e:e)unte;el. 

Disposition  ol  Methodology  and  Data 
Oollection  in  Einal  Ride: 

The;  preivisiems  in  the;  new 

24.1.12(c)(1)  Uata  Element  #1  remain 
imchangeel  from  the  proposeel  rule. 

The  preivisiems  in  the;  ne;w 
§  24.1.12(e:)(2)  Data  Element  #2  remain 
imchangeel  from  the  jireipeiseel  rule. 

Likewi.se.  the  relateel  preivisiems  that 
anienel  SNAP  reignlations  in  the  new 
^  272.8(a)(.1) — to  ])e)int  the;  .SNAP  .State; 
age;ne:y  te)  the;  reejiiireaiients  eif 
(5  24.1.12(e;)(2)  anel  tei  reiepiire;  the;  .SNAP 
.State;  tige;ne:v  tei  e;xe;e:iite;  a  elata  e;xe:hange; 
anel  privae:v  agre;e;nie;nt  with  the;  N.SEP 
.State  age;ne:y — re;niain  inie:h;inge;el  from 
the;  pre)])e)se;el  rule. 

Paragrajih  24.1.1 2(e;)(3)  Data  Element 
#3  is  e;hange;el  in  the  final  ride;  tei  alleiw 
.State;.s  anmiallv  the;  eijitiem  eif  using 
S])eedfie:  alte;rnative;s  for  the;  ei.stiniatiem 
e)f  Data  Element  #3  lor  its  sj)e;e:ial 
preivisiem  scheieils  that  are;  e;xe;re;i.sing  the 
CEO. 

The;  alternative;  i)hase;-in  pre)e:e;ehire  for 
.SY  2012-2013  feir  tlieise  .Stateis  with 
sjiecial  provision  sediools  that  e;anne)l 
projierly  e:onipnte  Data  Element  #3  for 
this  first  sediool  year  will  he  hanelleel  in 
FN.S  guielance  anel  is  neit  e;eielifieel  in  the 
final  rule. 

Tei  keep  the;  metheieleileigy  feir 
exmijmting  Data  Element  #2  or  Data 
Element  #3  elvnamic  as  .State  or  F’eeleral 
elata  .semre:e;s  imjireive  eiver  the;  ye;ar.s, 

FN.S  is  aeleling  a  edie;e:k  box  tei  the;  new 
form  FN.S-834  to  alleiw  N.SEP  eir  .SNAP 
.State  age;nede;s  to  inelie:ate  they  have; 
.spe;e:ial  edre:iim,stane;e;.s  tei  bring  tei  FN.S's 
attention. 

The;  final  rule,  as  in  the  propo.seel  rule, 
wemlel  renieive  the;  preivisiem  regareling 
“Re;applie;el  anel  Rein.stateel,”  anel  this 
final  ride  removes  the  jirovisiem  hy  the 
reworeling  of  24.1. ll(i).  In  aelelitiem.  the; 
re;viseel  tinie;franie;.s  feir  snlimitting  the 
FN.S-742  that  are;  niaele;  peissilile  hy 
removing  this  “Re;applie;el  anel 
Reinstateel”  reieiiiirement  remain 
nnediangeel  fremi  the;  propeiseel  rule  in 
24.1.0a  anel  24.1.1  l(i).  Neite  that  even 
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though  tho  rovisiul  form  rNS-742  will 
not  h(!  imjiUmumtiHl  tor  2012—2013. 
tho  provision  nuphring  tho  oarlior 
submission  oi  tho  fNS— /42  and  tlm 
dropping  of  tho  "Roappliod  and 
Roinstatod”  nupiiromont  applios  as  woll 
to  tho  t.nrront  form  rN.S-742  that  will  In; 
ntili/.od  forSY  201 2-201 3. 


Proposod  Hiihi  on  (jIPs: 

Sots  tho  nupiiromont  that  a  Stato  that  n 
(loos  not  moot  tho  diroct  c.ortifioation 
porformanco  honchmarks  would  nood  to  a 
doYolop  a  CIR  that  im.lndos.  at  a  2 

minimnm.  tho  following  c.ompononts.  /: 

tho  spocific  moasnros  tho  Stato  will  nso  / 
to  idontifv  moro  ohildron  who  aro  i 

oligihlo  for  diroct  cortification  with  i 

SNAP,  a  mnltiyoar  timolino  for  tho  Stato  J 
to  implomont  thoso  moasnros.  goals  for  ; 
tho  Stato  to  improvo  diroct  cortilication 
rosnlts  for  tho  following  school  yoar. 
and  a  report  on  tho  State's  progress  in 
implomonting  other  dinict  cortilication 
nupiiromonts.  Tho  jiroposcul  rnlo  wonkl 
akso  riupiiro  that  tho  Stato  agonev  submit 
its  (’.IP  to  PNS  for  apjiroval  within  (10 
days  of  formal  notilication. 

(A)innwnts  on  (dPs: 

('.ommontors  wore  generally 
supportive  oi  tho  nupiiromonts  ol  tho 
Cllks.  including  making  tho  ClPs 
“mnltixuuir"  plans  and  adding  a  lonrth 
component  to  track  Stato  progress  in 
iinjilomonting  other  diroct  cortilication 
nupiiromonts. 

W’luit  is  to  ho  inclndod  in  tho  CIP— 

One  commontor  was  concornod  that 
States  would  spoil  out  for  thomsolvos  in 
their  ('.IPs  longer  timolinos  than 
necessary  for  accomiilishing  tasks 
hocan.so  of  tho  ‘‘mnltiyoar  timolino. 

A  Stato  agency  nupiostod  clarilication 
and  guidance  on  tho  (unitont  ol  tho  (.11  s. 
Adddionally.  an  advocacy  organization 
had  very  spocific  ideas  about  what 
should  i)o  inclndod  in  tho  CIP  and  how 
progress  should  ho  monitored,  such  as 
nupiiring  Stato  agcmcios  to  include, 
goals  that  aro  (piantifiahlo  and  ohjoctivo. 
(ho  rationale  for  adopting  tho  moasnros 
it  projiosos.  and  an  analysis  of  wh\  ii 
previous  plan  may  have  tailed. 

Stato  proi’ioss  implomonting  othor 
diroct  cortification  roqniromonts  in  tho 
CJP — A  low  commontors  incorrectly 
holiovod  that  tho  first  throe  comjiononts 
of  tho  CIP  wore  already  incorporated  in 
regulation  and  that  this  rnlomaking 
would  1)0  adding  just  tho  fourth 
component. 

One  Stato  agonev  was  concornod  that 
it  would  nood  to  rojiort  progress  toward 
phasing  out  tho  "Letter  Method  oven 
though  it  finds  it  an  olloctivo  and 
snccossfnl  secondary  method  of 
reaching  oligihlo  families  in  that  Stato. 


Another  commontor  wanted  tho  ( 

fourth  component  of  tho  CIP  to  inchulo  dn 
tho  tracking  of  oxtondod  eligibility.  Ck 

whorohy  othor  children  in  tho  directly-  oi 
certified  child’s  household  can  also  ho  Im 
considered  diroctlv  cortiliod.  by 
extension.  (.See  IISDA  PNS  Policy 
Momorandnm  SP  [iti-liim—Pxtondmg 
Catogorical  Hligihility  to  Additional  ‘‘f 

Chihiron  in  a  Ilonsohold,  dated  August  JJj 
2‘).  2000.  available  at  http://  ' 

nww.fns.nsda.gov/cnd/govornanco/ 

PolicvAlonws/2()(n)/SPJli-2imj>s.pdl. 

and  IISDA  Policy  Momorandnm  SP  2'’)-  ^ 

2010 — Questions  and  Answors  on  ‘ 

Extending  Categorical  Hligihility  to  ” 

Additional  Children  in  a  Household. 
dated  Mav  3.  2010.  available  at  http:// 

mvw’.fns.nsda.gov/cnd/governance/ 

Polic\’-Memos/2()10/  , 

SP_25  J:ACEPJ  l_SFSPJl)- 

2()10j)S.pdl).  \ 

Other  CIP  issues— i')ne  commontor  ^ 

expressed  concern  that  00  days  may  not  ^ 

ho  enough  time  for  a  Stato  agency  to  ^ 

formnlato  and  .submit  a  CIP.  I 

Two  othor  commontors  wore  in  lavor  ^ 

of  applying  fiscal  .sanctions  or  otlnn-  I 

negative  incentives  for  repeated  lailnro 
to  moot  tho  honchmarks  so  (hat  States 
would  not  jn.st  ho  submitting  CIPs  each 
yoar  with  no  othor  ro])orciissions. 

Two  of  tho  advocacy  organizations 
suggested  that  States  ho  nuinirod  to  post 
their  CIPs  for  juihlic  access. 

VSDA/ENS  Ues])onse  to  CIPs: 

On  what  is  to  he  inclndod  in  tho  CIP 
Tho  proiHisal  that  tho  timolino  in  tho 
CIP  1)0  ‘‘mnltiyoar”  was  added  in  tho 

I  proi)osod  rnlo  so  that  a  Stato  agent. y 
could  define  what  moasnros  it  proposes 
to  implomont  in  each  of  several  years. 
Some  goals  will  take  longer  than  a  yoar 

II  to  implomont.  .some  will  take  loss,  and 
s.  others  will  logic.allv  lollow  after  some 

1  othor  goal  is  reached.  In  addition,  .some 
States  may  take  longer  than  others  to 
i'  im])lomont  olloctivo  changes,  duo  in 
part  to  such  circumstances  as  tho 
nnmhor  ol  LPAs  in  tho  Stato.  tho 
o.  j)opnlation  of  tho  Stato.  tho  goograi)hical 

s  size  of  tho  Stato.  tho  cniTont  data 

strnctnros  in  the  Stato.  tho  lolation.ship 
with  partner  agencies,  and  tho 
restrictions  imposed  by  Stato  law.  Iho 
f  intent  was  to  icuiniro  Slates  to 
accomi)lish  tasks  in  ai)i)i-oi)riato 
its  timeframes.  Regarding  tho  specifics  ol 
in  what  should  go  into  tho  plans  and  how 
they  should  ho  strnctni'od.  wo  will 
provide  guidance  to  thoso  Stato  agcincios 
that  aro  ro(inirod  to  develop  (-IPs.  l!-ach 
at  CIP  will  ho  reviewed  individually  and 

ird  approved  based  on  whether  the  goals 

1  and  timolramos  aro  reasonable  loi  that 

particular  Stale.  S(d)soiinont  (dPs  can 
(rack  progress  and  I’olloct  realigning 
(;.  goals. 


On  Stato  jnogross  implomonting  other 
direct  coiHfication  reepnrements  in  the 
(;/p — 'I'his  final  rnlomaking  codilios  all 
four  components  oi  a  (-1!’.  not  just  tin. 
foni'lh. 

L'or  roi)orting  ‘‘Letter  Method 
information,  thoio  is  a  phaso-ont  i)lan 
for  tho  ‘‘Letter  Method”  for  SNAP  as  it 
applios  to  honchmai'ks  and  ('IPs 
inclndod  in  IISDA  FNS  Momoiandnm 
SP  32-2011 — Child  Nutrition 
Ueanthorization  2010:  Direct 
Certification  Benchmarks  and 
Continnons  Improvement  Plans.  d<)tod 
April  2H.  2011.  available  at  http:// 

WWW. fns.nsda.gov /end/ governance/ 

Policv-Memoshoi  I/SP32-20I J  .pdf  By 
SY  2012-2013.  tho  ‘‘Letter  Method” 
must  ho  fully  phasod-ont  as  a  moans  ol 
dii’oct  certification  of  childi'on  in 
households  receiving  SNAP  honolits. 
and  tho  mandatory  diroct  certification 
with  SNAP  mn.st  bo  conducted  using 
data-matching  tochnicpios  only.  Letters 
to  SNAP  households  may  continue  to  ho 
used  as  an  additional  moans  to  notify 
households  of  children’s  categorical 
oligihilitv  based  on  rocoii)t  of  SNAP 
benefits,  and  schools  may  continue  to 
nso  tho  letter  to  certify  children  in  lion 
of  an  application:  however,  such 
certifications  cannot  bo  counted  as 
dii'oct  certifications.  Thoso  cortilications 
based  on  SNAP  letters  would  bo  exempt 
from  verification  but  would  not  bo 
inclndod  in  data  roi)ortod  for  diroct 
coi'ti  beat  ions  with  SNAP.  As  time  goes 
“  on.  States  must  have  systems  that 

offoctivolv  handle  moio-fro(inont  diioct 
cortific:ation  with  SNAP  without  tho  nso 
of  tho  ‘‘Letter  Method.”  States  will  nood 
!  to  ropoi-t  in  each  CIP  their  i)rogross  in 
making  this  transition. 

As  for  including  in  the  fourth 
component  oi  tho  (-IPs  information 
about  tho  State’s  i)rogross  toward 

implomonting  extended  eligibility 

policies,  we  currently  monitor  the 
State’s  progress  during  a  management 
evaluation  and  the  State  monitors  the 
SFA’s  ])rogross  during  an  administrative 
;al  review.  With  tho  advent  of  the  now 
benchmarks,  there  is  additional 
)  incentive  for  States  to  fully  implement 
the  i)olicy  on  extended  eligibility  since 
1  doing  so  would  increase  the  State  s 
dii-ect  cei'ti  beat  ion  perforniance  rate. 

On  other  CIP  issues— W'Wh  regard  to 
the  j)i'oposed  (iO-day  timolramos  ioi 
,v  submitting  a  ('-IP.  the  timed  CIP- 

development  i)eriod  would  not  -stait 
ies  until  after  we  formally  nobly  the  State 
h  that  a  ('-IP  is  needed.  The  new 
I  transi)ai’ent  methodology  should 

facilitate  a  Slate’s  ability  to  continually 
,t  monitor  its  own  ])erformance.  analyze 

its  systems,  and  plan  for  imi)rovement. 
A  State  that  monitors  its  own 
jjorformance  will  likely  begin  to 
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estimate  its  SNy\F  direct  certification 
))(!rformance  rate  as  earlv  as  February 
1st  when  the  counts  are  due  in  from  the 
bl-lAs,  and  a  State  that  finds  itself  below 
a  benchmark  could  l)(!gin  to  formulate 
and  t(!.st  its  |)lans  long  hefon;  the  State 
is  even  notilunl  of  the  muul  to  do  a  (3F. 
To  ensure  the  develo|mi(!nt  of  a 
thoughtful,  workahh;  (;1F.  howev(!r.  and 
to  giv(!  the  State  time  to  g(!t  ini)nt  from 
its  State  agency  |)artners  and  to  gel  the 
(ilF  through  its  own  State  apjjroval 
process,  this  final  rule  sets  the  due  dale 
for  submitting  the  (ilF  to  FNS  at  ')()  days 
after  notification,  instead  of  the  60  (lavs 
that  was  proposed. 

Rcigarding  the  suggestions  for 
ap])lying  fi.scal  .sanctions  or  other 
iKigative  disinccmtives  for  repeated 
failures  to  meiit  tlu;  henchmarks,  we 
want  to  reiterate  that  the  GIF  process  is 
designed  for  stc^ady  ])rogress  to  be  made; 
in  improving  dinjct  certification  rates. 
We  antici])ate  that  States  will  continue 
to  make  a  good  faith  effort  to  imj)rove 
their  direct  certification  rates  and  that 
the  (ilFs  will  he  a  uscTul  tool  in  guiding 
their  efforts.  FNS  will  address  on  a  case- 
by-case  basis  any  instance  of  willful 
noncompliance  in  im|)l(!menting  the 
im])rov(an(mts  re(|uired  nndtir  a  (3F.  In 
addition,  FNS  is  in  the  proc(!ss  of 
d(welo])ing  a  propo.sed  rule  to 
implennmt  section  303  of  the  llllFKA. 
h'inos  for  Violating  Program 
IpHjuiromants,  which  will  |)rovide  an 
additional  method  to  addre.ss  anv 
inslanc(!s  of  .sevine  mismanagement  and 
willful  noncom])liance  with  program 
nujuircanents. 

Finally,  with  r(;gard  to  gemaal  acc(!ss 
to  the  GIFs,  we  agrcie  that  States  may 
wish  to  share  their  GIFs  with  one 
another  to  (mcourage  the  formulation  of 
.succ(?ssful  ))lans,  and  we  will  continue 
to  work  to  accommodate  the  sharing  of 
best  practices  through  channels  such  as 
FartnerWel)  or  State-to-State 
publications.  However,  mandatorv 
public  rehiase  of  (3Fs  is  imnecessarv  for 
this  tyi)e  of  technical  docinmint  and 
would  be  an  additional  burden  on 
States.  As  such,  USDA  inttmds  to  leave 
the  decision  to  the  individual  State  as 
to  whellnu'  or  not  it  choo.ses  to  make  its 
])lan  availabhi  to  the  i)uhlic  at  large. 

Disposition  of  ('APs  in  Final  Palo: 

The  j)rovisions  regarding  (ill’s  in  the 
new  §24.'j.l2,  ])aragraphs  (a)  Diraat 
cartification  rocjaironumts,  (d)  Stata 
notification,  (H  (iontinnons 
improvement  ])lan  repaired 
components,  and  (g)  (iontinnons 
improvement  plan  implementation. 
remain  unchanged  from  the  proposed 
rnl(5.  The  provision  that  sets  the 
timeframes  for  submitting  the  (ill’s  is 
changed  in  the  new  ])aragraph 
§  245.12(e)  Contimions  improvement 


plan  reipiired,  from  60  days  in  the 
])ro])os(;d  rule  to  t)()  days  in  this  final 
rule. 

III.  PTirther  (ilariiication 

•  Data  Element  it  I — On  June  8,  2012. 
FNS  published  a  notice  in  the  Federal 
Register  (77  h'R  34005)  to  solicit 
comments  on  the  propo.sed  chang(!s  to 
the  form  FNS-742.  Verification 
Sammarv  Report  (()M13  #0584-0026), 
including  the  name  change  to  School 
Pood  Anthoritv  (SEA)  Verification 
(Collection  Report.  Data  Flement  #1 
would  he  collected  on  line  3-213  of  the 
r(!vi.sed  form.  'Fliis  revised  form  will  not 
he  re(|nir(!d  until  SY  2013-2014  in  order 
to  allow  time  for  changes  to  he  made  to 
State  automated  systems.  Since  the 
revised  form  will  not  b(!  implement(Kl 
for  SY  2012-2013.  State  agencies  will 
not  he  recinired  to  report  SNAF-only 
data  for  SY  2012-2013.  Instiiad,  for  SY 
2012-2013,  the  SNAF  dir(;ct 
certifications  will  continue  to  he 
included  as  part  of  line  4-1 A  of  the 
current  version  of  tin;  FNS-742.  In  the 
interim.  States  are  expected  to  prepan; 
and  modify  sy.stinns  to  meet  the 
nupurmnent  to  report  SNAF-only  data 
on  th(!  r(!vis(!d  h'NS-742  l)(;ginning  with 
SY  2013-2014. 

•  States  Affected  by  This  Ride — 'fo 
further  clarify  the  criteria  bv  which  I'NS 
det(!rmines  whether  or  not  a  State  is 
aff(!ct(!d  by  this  final  rnh!.  we  offer  the 
following:  All  NSbF  Stales  that  also 
oi)erat(!  a  food  assistance  program  und(;r 
SNAF  would  l){!  afiect(;d  by  this  final 
rule.  The  oidy  exceptions  are  the  Virgin 
Islands  and  Fnerto  Rico,  (xich  of  which 
provides  free  meals  to  all  childi^m  in 
those  States  ixigardless  of  the  economic 
muxl  of  the  child’s  familv.  Three  NSbF 
State.s — the  G.ommonwealth  of  the 
Northern  Marianas.  Anunican  Samoa, 
and  the  (iommonwealth  of  Fnerto 

Rico — are  not  affected  by  this  rnh; 
because  they  do  not  oi)erate  SNAF. 
although  each  does  operate  a  food 
assi.stance  program  under  a  Nutrition 
Assistance  Block  Grant.  At  this  time, 
therefore,  the  NSbF  Stat(;.s  aff(;cted  by 
this  rule  are  the  50  Stat(;.s,  the  District 
of  (iolumhia,  and  Guam. 

Procedural  Matters 

Executive  Order  lAtidd  and  Executive 
Order  13563 

Fxeentive  Orders  12866  and  13563 
direct  agenci(;s  to  a.ss(;s.s  all  co.sts  and 
benefits  of  available  r(;gulatory 
alternativ(;.s  and,  if  r(;gulation  is 
necessary,  to  sel(;ct  regulatory 
approach(;s  that  maximize  net  benefits 
(including  jjotential  (;conomic. 
environmental,  public  health  and  saf(;ty 
eff(;cts,  distributive  impacts,  and 


(;(inity).  Fx(;cntive  Order  13563 
emphasizes  the  importance  of 
(juantifying  both  co.sts  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility. 

This  rnh;  has  l)(;en  designated  non¬ 
significant  nnd(;r  s(;ction  3(1)  of 
l']x(;cntive  Order  12866. 

Regnlatorv  Elexihilitv  Act 

This  rule  has  l)(;en  reviewed  with 
r(;gard  to  the  r(;(|nirements  of  the 
R(;gnlatorv  Fl(;xihility  Act  of  1{)8(),  (5 
II.S.G.  601-612).  Fursnant  to  that 
r(;view,  it  has  l)(;en  certified  that  this 
rule  woidd  not  hav(;  a  significant  impact 
on  a  suh.stantial  number  of  small 
entities. 

I  in  funded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
R(;form  Act  of  1005  (IIMRA).  Fuhlic 
baw  104-4,  (;stahlish(;s  rec|iiirements  for 
Federal  agencies  to  ass(;ss  the  effects  of 
their  n;gulatorv  actions  on  State,  local 
and  tribal  gov(;rnments  and  the  private 
.s(;ctor.  Under  s(;ction  202  of  the  UMRA, 
the  De])artment  generally  must  ])r(;|)are 
a  written  statement,  including  a  cost 
h(;n(;fit  analysis,  for  propo.si;d  and  final 
rnl(;s  with  “Federal  mandates”  that  may 
result  in  ex])enditnres  by  State,  local  or 
tribal  governments,  in  tin;  aggr(;gate.  or 
the  private  s(;ctor.  of  Si  00  million  or 
mon;  in  anv  oik;  v(;ar.  When  such  a 
statement  is  m;(;d(;d  for  a  rule.  s(;ction 
205  of  the  IIMR.'\  geiu;rally  r(;(pnr(;s  the 
Department  to  identify  and  consider  a 
rea.sonahle  nnmh(;r  of  r(;gnlatory 
alt(;rnatives  and  adopt  the  most  cost 
effective  or  U;ast  hnrden.some  alternative 
that  achieves  the  objectives  of  tin;  rule. 

This  final  rule  does  not  contain 
Federal  mandates  (under  the  r(;gnlatory 
jKovisions  of  Title  11  of  the  UMRA)  for 
State,  local  and  tribal  governments  or 
the  private  s(;ctor  of  SlOO  million  or 
more  in  any  one  year.  'bhus.  the  rule  is 
not  subject  to  the  r(;{iuirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

This  final  rule  affects  the  NSbF  and 
SNAF. 

'fhe  NSbF  is  li.st(;d  in  the  Gatalog  of 
Federal  Donu;stic  A.ssistance  Frograms 
under  No.  10.555.  l-’or  the  masons  set 
forth  in  the  final  rule  in  7  GFR  part 
3015,  snl)])art  V.  and  r(;lat(;d  Notice  (48 
FR  20115.  )nne  24.  l‘)83).  this  program 
is  inclnd(;d  in  the  .sco])e  of  Fx(;cntiv(; 
Order  12372  which  r(;(|nir(;s 
intergov(;rnmental  consultation  with 
State  and  local  officials.  Since  the  NSbF 
is  a  Statt;-administered.  F(;d(;rally- 
fnnd(;d  program,  FNS  lu;ad(piarters  staff 
and  FNS  R(;gional  Office  staff  have 
formal  and  informal  discussions  with 
State  and  local  officials  on  an  ongoing 
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basis  regarding  program  recpiireiiKmts 
and  operation.  This  slnictnn!  allows 
FN.S  to  reciiive  nignlar  input  which 
contributes  to  the  din’elopment  ol 
ineaninglul  and  feasible  I’rograin 
recpiinanents. 

.SNAP  is  listed  in  the  (Catalog  of 
I'ederal  Donuistic  Assistance;  under 

For  the  reasons  s(;t  h)rth  in  the 
final  rule  at  7  (il-'R  part  301,5,  sul)])art  V 
and  related  Notice  (48  FR  25)11.5.  )um; 

24.  15)83).  SNAP  is  exclude;;!  fre)in  the 
se:e)pe;  e)f  Fxe;eaitive  Orele;r  12372  whie;h 
|•e;elnir(;s  inte;rgove;rnine;ntal  e;e)nsulleitie)n 
with  .State  iinel  le)cal  e)ffie;i:ils. 

FtHhu'dlisni  Suiununv  hnpdcA  Sididnudil 

Fxe;e:utive  Orele;r  13132  re;{inire;s 
Feeleral  age;ne;ie;s  te)  e:e)nsiele;r  the;  inij)ae;t 
e)f  their  re;gnlate)rv  aeliems  e)n  .Stiite  anel 
le)e:al  ge)ve;rnme;nts.  Where  sne:h  iie:tie)ns 
have;  fe;eie;ralisin  iin|3licatie)ns.  age;ne;ie;s 
are  elire;e:ted  te)  pre)viele;  a  state;inent  fe)r 
inedusieni  in  the;  ])re;amble;  te)  the; 
re;gnhitie)ns  ele;se;ril)ing  the;  age;ne:v's 
e:e)n.siele;r;itions  in  te;rins  e)f  the  thre;e; 
e;ate;ge)ries  e;alle;el  fe)r  nneler  se;e:tie)n 
((i)(l))(2)(l})  e)f  Fx(;e:utive;  Oreler  13121. 
I’N.S  has  e;e)nsiele;re;el  the;  im])ae:t  e)f  this 
rule;  e)n  .State;  anel  le)e;iil  gove;rnme;nts  anel 
has  ele;te;rmine;ei  thiit  this  rule;  eie)e;s  ne)t 
h:ive;  fe;ele;ndisni  implie:atie)ns.  The;re;fe)re;. 
unele;r  .se;e.tie)n  (i(h)  e)fthe;  Fxeieaitive; 
()rele;r.  a  fe;ele;ralism  simuniirv  is  ne)t 
re;epnre;el. 

HxdCdlivd  Ordor  ]2!){i{i 

'I'his  final  ride;  has  heien  re;vie;we;i! 
nneler  Fxe;eaiti\  e;  ()reie;r  125)88.  (iivil 
)us)ie:e  Re;fe)nn.  This  final  rule  is 
inti;nele;el  te)  have;  pre;e;in])tive;  i;ffe;e:t  with 
re;spe;e:t  te)  any  .State;  e)r  le)e:al  hiws. 
re;gulatie)ns  e)r  ])e)lie:ie;s  whieli  ea)nllie:t 
with  its  pre)visie)ns  e)r  whie;h  weenie! 
e)the;rwise;  iinpeele  its  full  anel  time;!y 
iinpleanentation.  This  ride  is  not 
inteneled  to  have  retroactive  effe;e:t 
unle.ss  so  spee;ifieel  in  the;  Fffeedive;  Dates 
se;e;tie)n  eef  the;  final  rule.  Prieer  te)  any 
jiielicial  e:hallenge  tee  the  jereevisions  of 
the;  final  rule,  all  ajeplieaihle 
aehninistrative  pre)ea;dnre;s  mn.st  he; 
e;xhauste;el. 

(dvil  ni<>lits  Impact  Analysis 

FN.S  has  re;vie;we;el  this  final  ride;  in 
ae:ea)reiane:e;  with  the;  De;])artine;nt 
Re;gidatie)n  4300-4.  (iivil  Rights  lm|)ae:t 
Analysis,  tee  ielentify  anv  inajeir  i:ivil 
rights  iinpae:ts  the;  ride;  might  have  em 
e:hilelre;n  een  the;  basis  e)f  rae;e;.  e;e)le)r, 
uiitieenal  eirigin,  se;x.  age;  eir  elisahility. 

This  ride;  re;e|uire;s  .St.ite;  ageneaes  te) 
elevelop  anel  imple;ment  (ilPs  if  the;y  ele) 
ne)t  meet  e:e;rtain  pe;re,e;ntage 
pe;rfe)rmance;  l)e;ne;hmarks  for  eiire;e:tlv 
e:ertifying  fe)r  fre;e;  se;he)e)l  meals  chilelren 
in  he)useholels  ree:eiving  .SNAP  l)e;nefits. 
bl'^As  have  fe)r  ve;ars  l)e;e;n  re;e]uire;el  te) 


direelly  e;e;rtify  fe)r  free;  se:he)e)l  me;als 
the)se  eduleiren  in  he)iisi;he)lels  re;e:e;iving 
assi.stanea;  nneler  .SNAP,  anel  FN.S  has 
l)e;e;n  ri;epdre;el  te)  as,se;ss  .State;  anel  leiead 
e;ffe)rts  te;  elire;e:tly  e:e;rtily  the;se;  e:hilelre;n. 
This  ride;  e:e)elifie;s  the;  heneihmarks  anel 
(31’  re;e]nire;nu;nts  se;t  by  the;  llllFKA. 
After  a  e:are;fid  re;vie;w  e)f  the;  ride's  intent 
anel  preivisienis.  FN.S  has  ele;te;rmineel 
that  this  ride;  is  te;e;hnie:ai  in  nature;  anel 
affe;e:ts  .State;  age;neae;s  emlv.  rids  ride 
will  not  affe;e;t  i:hilelren  in  the;  N.SFl’. 
e;xe.'e;pt  te)  ea)ntiniie;  te)  e;nea)nrage  .State;s 
te)  inea’e;a,se;  effe)rts  te)  have;  me)re;  eligible; 
e:hilelre;n  elire;e:tly  e:e;rtifie;el  tor  fre;e;  me;als. 

Executive  Order  12175 — Consultation 
and  Coordination  With  Indian  Triind 
Coverninents 

Exeaaitive;  Oreler  1317,5  re;e]idre;s 
Fe;ele;ral  age;neae;s  te)  ea)nsidt  anel 
e:e)e)relinate;  with  Tribes  e)n  a 
ge)ve;rnme;nt-te)-ge)vernme;nt  basis  een 
])e)lie:ie;s  that  have  Tribal  implie;atie)ns, 
inedneling  re;gidatie)ns,  le;gislative; 
ea)mme;nts  e)r  preepeeseel  le;gislatie)n.  anel 
e)the;r  pe)lie:y  state;me;nts  eer  ae:tie)ns  that 
ha\  e;  substantial  elire;e;t  e;ffee:t.s  e)n  e)ne;  eer 
me)re;  Inelian  frihees,  een  the;  re;latie)nship 
he;twe;en  the  Feele;ral  (ieeveanment  anel 
Inelian  Tril)e;s.  e)r  on  the;  elistrihntie)!)  e)f 
pe)we;r  anel  re;spe)nsil)ilitie;s  l)e;twe;e;n  the; 
Fe;ele;ral  (;e)ve;rnme;nt  anel  Inelian  Triheis. 
U.SDA  is  unaware;  e)f  any  eairrent  Tribal 
laws  that  e:e)nlet  he;  in  e:e)nflie;t  with  the; 
re;e|uire;ments  e)f  this  rule;.  ne)we;vi;r.  we; 
have;  maele;  spe;e:ial  e;ffe)rts  te)  re;ae:h  out  te) 
Tribal  e;e)mmunitie;s.  Heginning  in  the; 
S])ring  e)f  201 1 .  FN.S  has  e)ffe;re;el 
e)p])e)rtunitie;s  leer  e:onsultatie)n  with 
Tribal  e)ffie:ials  eer  the;ir  elesigne;e.s  te) 
eliseai.ss  the;  imi)ae:t  e)f  the;  Healthy, 
Hungi;r-Fre;e;  Kills  Ae:t  of  2010  on  tril)e;s 
or  Inelian  Tribal  governments.  The 
e:onsultalie)n  .sessions  were;  i:oe)relinate;il 
by  FN.S  anel  helel  on  the;  following  elates 
anel  loeaitions: 

1.  HHFKA  VVe;l)inar  K  (ionfereaiea; 
Call— A])ril  12.  2011 

2.  Mountain  Plains — HHFKA 
(a)nsultation,  Rapiel  (atv,  .SD — Mare:h 

23.2011 

3.  HHFKA  Webinar  K  Confereaiea; 
Call— )une,  22.  2011 

4.  Tribal  .Se;lf-Cove;rnane;e  Annual 
Confe;re;nce;  in  Palm  .Springs,  CA — Mav 

2.2011 

,5.  National  Ce)ngri;ss  of  Ame;rie:an 
Inelians  Miil-Ye;ar  Ce)nfe;re;ne:e;, 
Milwanke;e;,  WI— )une;  14,  201 1 

().  Qnarte;rly  Consultation  Mi;e;ting 
(;e)nfe;rence;  (adl — Mav  2.  2012 

Thi;re  were;  no  eiommeaits  about  this 
regulation  eluring  any  of  the 
afe)re;me;ntie)ne;il  Tribal  (ionsultation 
si;ssions. 

Re])orts  from  these  consultations  are; 
part  of  the  U.SDA  annual  ri;])e)rting  on 
Tribal  e;onsnltation  anel  collaboration. 


l'’N.S  will  ri;si)e)nil  in  a  timely  anel 
meauingful  manne;r  to  Tribal 
ge)ve;rnment  riajuests  for  consultation 
ce)ni:i;rning  this  rule;.  Curri;ntly.  FN.S 
])roviile;s  ri;gularly  se;he;ihdi;el  e|uarti;rly 
eamsidtation  si;ssie)ns  through  the;  e;nel  of 
I''Y2012  as  a  ve;nue;  for  e:e)llal)orative; 
eionversations  with  Tribal  offieaals  or 
their  ele;signe;i;s. 

Paperwork  Reduction  Act 

The;  Pa])e;rwe)rk  Ri;eh)e:tion  Act  of  15)5).5 
(44  II..S.C.  Chap.  3.5;  see;  .5  CFR  1320), 
re;eiuire;s  that  the  Offiea;  of  Manage;me;nt 
anil  Huelget  (OMB)  a|)])rove;  all 
i:e)lli;e:tions  of  information  by  a  Feele;ral 
age;ni:y  from  the  ])ul)lie:  before  they  can 
he  imj)lementeel.  Ri;spe)nele;nts  are;  not 
re;iiuire;el  to  ri;sponi!  to  any  e:olli;i:tion  of 
information  unless  it  elis])lays  a  e:urre;nt. 
valiil  OMB  e;ontrol  number.  This  rule 
eloes  e;ontain  information  e:olli;ctie)n 
re;e]uire;me;nts  sul)je;ct  to  a])pre)val  hv 
OMB  nneler  the  Pape;rwork  Re;elue:tion 
Ae:t  of  15)5).5. 

One  of  the  ne;w  j)re)visions  in  this 
rule; — the;  ri;e]uiri;me;nt  for  the; 
ile;vi;loi)ment  anel  submission  of 
i:ontinuous  improvement  plans  hv  any 
.State;  that  fails  to  mei;t  certain  manilate;el 
ilire;e:t  ea;rtifii:ation  performance; 
l)e;ne:hmark.s — annually  ine:re;ase;s  .State; 
age;ne;y  reporting  hurele;n  by  .54  hours 
anel  the;  re;e:e)relki;e;ping  hurelen  by  5) 
hours,  for  a  total  of  83  aelelitional  hureleai 
hours.  l''N.S  intenels  to  mi;rge;  thi;se  83 
hours  into  the;  De;termining  Fligihilitv 
for  Fri;i;  anel  Re;ilnci;el  Priea;  Meals.  OMB 
(ioutrol  #().584-()()28.  i;x])iratie)u  elate; 
Mare;h  31. 2013.  The;  eairrent  e:e)lle;e;tie)n 
l)urele;n  inventorv  for  the  D(;te;rmlning 
Fligihilitv  for  Free;  anel  Reiluceel  Price; 
Me;als  (7  CFR  part  245)  is  1.073,432. 

Another  ])rovisie)n.  reajuiring  the 
e:e)lle;e;tie)n  of  data  e;leane;nts  on  a  ne;w. 
interageni;v  form  (FN.S-834,  State 
Agency  (NSLP/S\’AP)  Direct 
Certification  Rate  Data  Element  Report), 
involves  e:hange;s  in  both  NSLP  anel 
.SNAP  re;gulations  anel  woulel  ine:re;a.se 
hurelen  hours  on  .State;  agencie;s  by  an 
aelelitional  53  hours  annually.  The;se  53 
hurelen  hours  woulel  re;main  with  the; 
newlv  estal)lishe;il  OMB  Control  Number 
until  such  time;  as  the  FN.S-834  is 
iniaerporateal  into  the  Fooel  Programs 
Re;])orting  .Syste;m  (FPRS)  anel  the; 
svstem  is  a])])roveal  by  OMB. 

A  80-elay  notiea;  was  iml)eelele;el  into 
the;  ])roposi;el  rule.  Natiomd  School 
Lunch  Program:  Direct  Certification 
Continnons  Improvement  Plans 
Recjinred  by  the  Heedthv,  I lunger-Eree 
Kids  Act  of2()U).  ])ul)lishe;el  in  the 
Federal  Register  at  77  FR  4888  on 
januarv  31. 2012,  whie:h  ])re)viele;el  the; 
puhlie:  an  opportunity  to  submit 
e:e)mments  on  the;  information  collection 
hurelen  re;sulting  from  this  rule.  This 
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infonuation  collection  burden  has  not 
y(;t  been  ap|)rov(ul  hv  OMH.  FNS  will 
publish  a  docnnuint  in  the  F’ederal 
Register  once  tb(;se  re(]uir(;inents  have 
been  ajjproved. 

'I’be  average;  burden  j)er  respon.se  and 
the  annual  burden  hours  are  (;x])lained 
l)(;low  and  sununari/.ed  in  the  charts 
which  follow. 


I'istiinated  Annual  Reporting  and 
Kecordkee])ing  Hnrden  for  ().'584-NE\V. 
Direct  (iertification  R(;(]uir(;inent.s,  7 
CFR  Part  24.'> 

liaspondants  for  ThJs  Final  Rule:  State; 
Age;ne:ie;s. 

Fstinuitad  Nninlxn'  of  Raspondants  for 
This  Final  Rnia:  1 8. 


Fstiinatad  Nninbar  of  Rasponsas  par 
Raspondtnit  for  This  Fined  Rida:  2. 

Fstiinatad  Total  Annual  Rasponsas: 
88. 

Avarai’a  Honrs  par  Rasponsa:  1.7.'i. 
Fstiinatad  Total  Annual  Rnrdan  on 
Raspondiaits  for  This  Final  Rida:  ()8. 


Estimated  Annual  Reporting  Burden  for  0584— New,  Direct  Certification  Requirements,  7  CFR  Part  245 


Section 

1 _ _ 

Estimated 
number  of 
respondents 

Frequency 

of 

response 

Average 

annual 

responses 

Average 
burden  per 
response 

1 

Annual  j 

burden  | 

hours  1 

Reporting  (State  Agencies) 

State  agencies  that  fail  to  meet  the 
direct  certification  benchmark  must 
develop  and  submit  a  Continuous 
Improvement  Plan  within  60  days 
of  notification. 

7  CFR  245.12  (e) 
and  (g). 

18 

1 

18 

3 

54 

Total  Reporting  for  Final  Rule  .... 
Total  Existing  Reporting  Burden 
for  Part  245. 

18 

1 

18 

3 

54 

1 ,067,387 

Total  Reporting  Burden  for 
Part  245  with  Final  Rule. 

1,067,441 

Estimated  Annual  Recordkeeping  Burden  for  0584— New,  Direct  Certification  Requirements,  7  CFR  Part 

245 


Section 

Estimated 
number  of 
respondents 

Frequency 
of  response 

Average 

annual 

responses 

Average 
burden  per 
response 

Annual 

burden 

hours 

Recordkeeping  (State  Agencies) 

State  agencies  that  fail  to  meet  the 
direct  certification  benchmark  must 
maintain  a  Continuous  Improve¬ 
ment  Plan. 

7  CFR  245.12  (e) 
and  (g). 

18 

1 

18 

0.5 

9 

Total  Recordkeeping  for  Final 
Rule. 

Total  Existing  Recordkeeping 
Burden  for  Part  245. 

18 

1 

18 

0.5 

9 

6,045 

Total  Recordkeeping  Burden  for 
Part  245  with  Final  Rule. 

6,054 

Summary  of  Reporting  and  Recordkeeping  Burden  (OMB  #0584— New)  7  CFR  Part  245 


18 
2 
36 
1.75 
1 ,073,495 
1 ,073,432 
63 


‘These  63  hours  will  be  merged  with  OMB  #0584-0026 


TOTAL  NO.  RESPONDENTS  . 

AVERAGE  NO.  RESPONSES  PER  RESPONDENT . 

TOTAL  ANNUAL  RESPONSES  . 

AVERAGE  HOURS  PER  RESPONSE  . 

TOTAL  BURDEN  HOURS  FOR  PART  245  WITH  FINAL  RULE  . 

CURRENT  OMB  INVENTORY  FOR  PART  245  . 

DIFFERENCE  (NEW  BURDEN  REQUESTED  WITH  FINAL  RULE) 


Fstiniate;el  Annu;d  Bnrelen  ferr  0584- 
NEW.  Dire;e:t  Ce;rtifie:iitie)n  Re;eiuire;ine;nt.s, 
7  CFR  Parts  245  anel  272 

Raspondants  for  This  Final  Rida:  State; 
Age;ne:ie;s. 


Fstiinatad  Nninhar  of  Raspondants  for 
'This  Final  Riila:  KHi. 

Fstiinatad  Nninhar  of  Rasponsas  par 
Raspondant  for  This  Final  Rida:  1. 


Fstiinatad  Total  Annual  Rasponsas: 
1()(L 

Avaraga  Honrs  par  Rasponsa:  .5. 
Fstiinatad  Total  Annual  Rnrdan  on 
Raspondants  for  This  Final  Rida:  58. 
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Estimated  Annual  Burden  for  0584— New,  Direct  Certification  Reouirements  7  CFR  Parts  245  and  272 


Section 

Estimated 
number  of 

Frequency  of 

Average 

annual 

Average 
burden  per 

Annual  burden 
hours 

respondents 

responses 

response 

Reporting  (State  Agencies) 


NSLP  Stale  agency  must  annually 

7  CFR  245.12(c)  .. 

54 

1 

54 

0.5 

27 

report  to  FNS  data  for  calculating 
direct  certification  rates. 

SNAP  State  agency  must  annually 

7  CFR  272.8(a)(5) 

52 

1 

52 

0.5 

26 

report  to  FNS  and  to  the  NSLP 
State  agency  data  for  calculating 
direct  certification  rates. 

! 

Total  Reporting  for  Final  Rule  .... 
Total  Existing  Reporting  Burden 

106 

1 

106 

0.5 

53 

0 

Total  Reporting  Burden  for 
Parts  245  and  272  with 

53 

Final  Rule. 

Summary  of  Burden  (OMB  #0584— NEW)  7  CFR  Parts  245  and  272 


TOTAL  NO.  RESPONDENTS  . 

AVERAGE  NO.  RESPONSES  PER  RESPONDENT . 

TOTAL  ANNUAL  RESPONSES  . 

AVERAGE  HOURS  PER  RESPONSE  . 

TOTAL  BURDEN  HOURS  FOR  PARTS  245  and  272  WITH  FINAL  RULE* 

CURRENT  OMB  INVENTORY  FOR  PARTS  245  and  272  . 

DIFFERENCE  (NEW  BURDEN  REOUESTED  WITH  FINAL  RULE)  . 


106 

1 

106 

.5 

53 

0 

53 


'Represents  increase  of  53  hours  from  existing  reporting  burden;  no  additional  recordkeeping  burden.  These  53  hours  will  remain  with  the 
newly  established  OMB  Control  Number. 


K-(io\’(‘innwni  Act  (Joiupliancc 

'I’lie  Food  and  Nutrition  Service  is 
coininittrui  to  coinirlying  witli  the  F- 
(loverninent  Act  to  proinotr;  the  use  of 
tlie  intranet  and  oth(;r  inldrniation 
technologies  to  provide  increased 
ojrportnnities  for  citi/.mi  access  to 
(lovernment  information  and  services, 
and  for  other  jnirposrjs. 

List  of  Subjects 

7  a  n  Part  245 

(',ivil  rights.  Food  assistance 
programs,  Crant  programs-education. 
(hant  programs-health,  Iidants  and 
childnai.  Milk.  Rcjporting  and 
recordkee|)ing  nupurmnents.  School 
breakfast  and  lunch  programs. 

7  cm  Pan  272 

Alaska,  (iivil  rights.  Claims.  Food 
stamps.  Crant  ])rograms-social 
programs.  Reporting  and  recordkee|)ing 
nujinrenumts,  Ummiirlovimmt 
compensation,  wages. 

Accordingly,  7  CFR  Parts  245  and  272 
are  amended  as  follows: 


PART  245— DETERMIMING 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

■  1 .  The  authority  citation  for  7  (iFR 
Part  245  continues  to  nuul  as  follows: 

Authoritv;  42  U.S.t',.  17.52.  175».  1759a. 
1772.  1773'.  ami  1779. 

§  245.6a  [Amended] 

■  2.  Section  245. (ia  is  amended  in 
paragrajih  (hj  hy  removing  the  word 
"March”  and  adding  in  its  place;  the 
word  "Februarv”. 

■  3.  Paragra])!!  245.1  l(i)  is  revi.sed  to 
r(;ad  as  follows: 

§  245.1 1  Action  by  State  agencies  and 
FNSROs. 

***** 

(i)  No  later  than  Fehrnarv  1.  2013.  and 
hy  Fehrnarv  1st  (;ach  vear  th(;r(;aiter. 
each  State  agency  must  collei:t  annual 
v(;rification  data  from  each  local 
educational  agency  as  de.scrihe;d  in 
245.(ja{h)  and  in  accordance;  with 
ginele;line;s  pre)viele;el  by  I’N-S.  l']ae:h  State; 
age;ne:v  must  analvze;  the;.se;  elata, 
ele;te;rmine;  if  the;re;  are;  peetentieil 
pre)hle;ms.  ;nul  fe)rnudate;  e:e)rre;e;tive; 
ae:tie)ns  anel  te;e;hnie:al  as.sistane:e; 
ae:tivitie;s  that  will  sniJiiea  t  the;  e)t)jee:tive; 
e)f  e:e;rtifying  only  theese;  e;hilelre;n  eligible 
leer  free;  e)r  re;elne:e;el  j)rie:e;  me;al,s.  Ne;  later 


than  Mare:h  15.  2013.  anel  hy  Mare;h  15th 
e;;ie:h  vear  the;re;afte;r,  e;ae:h  State  age;ne:v 
inu.st  re;pe)rt  te;  FN.S,  in  a  e;e)nse)lielale;el 
e;le;e;tre)nie:  file;  by  le)e:al  e;elne;iilie)nal 
age;ne:y.  the;  ve;rifie;atie)n  infbrm.itiem  that 
has  t)e;e;n  re;pe)rte;el  te;  it  as  re;ejuire;el  inuler 
245.(ia(h).  as  well  as  <my  amelieerative; 
ae:tie)ns  the;  State;  age;ne:v  has  taken  e)r 
intenels  to  lake;  in  loe;al  e;elue:ational 
age;ne:ie;.s  with  high  le;ve;l,s  e)f  ap])lie:atie)ns 
e:hange;el  ehie;  to  ve;rifie;atie)n.  State 
agencies  are;  ene:e)urage;el  to  e;olle;e:l  anel 
re])ort  any  or  all  ve;rificatie)n  elata 
ele;me;nts  hefeere;  the;  re;epiire;el  elate;.s. 


§§245.12  and  245.13  [Redesignated  as 
§§245.13  and  245.14] 

■  4.  Re;ele;.signate;  §§  245.12  anel  245.13 
as  §§245.13  anel  245.14,  re;sj)e;e:tive;ly. 

■  5.  Ne;w  §  245.12  is  aeleleel  te;  re;ael  as 
fe)lle)W.s: 

§  245.1 2  State  agencies  and  direct 
certification  requirements. 

(it)  DiracI  cartification  nujairamants. 
Slate;  age;ne:ie;,s  are;  re;eiinre;el  te;  nu;e;t  the; 
elire;e:t  e:ertifie:atie)n  ])e;rfe)rmime:e; 
b(;ne:hmarks  se;t  feerth  in  paragra])h  (h)  e)f 
this  se;e:tie)n  fe)r  elire;e:lty  e:ertifving 
e:hilelre;n  wlu)  are;  members  e)f 
he)use;holel.s  re;e:e;iving  assistane:e;  nneler 
SNAP.  A  State;  age;ne:y  that  fails  fe)  meet 
the;  bene:hmark  must  eleve;le)j)  anel 
submit  to  FNS  a  e:e)ntinne)u.s 
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iinprovcanont  plan  (GIF)  to  fully  meet 
tlu!  nuiuirmuents  of  this  |)aragraph  and 
to  im|)rove  direct  c(!rtifi(:;ition  for  the 
following  school  year  in  accordance 
with  th(!  provisions  in  paragraphs  (e). 

(f).  and  (g)  of  this  section. 

(h)  Direct  certification  performance 
henclimarks.  Slate  agencies  must  me(;t 
performance  heiulunarks  for  directly 
certifying  for  freu;  school  imuds  children 
who  an;  memh(MS  of  households 
receiving  assistance  under  .SNAP.  I’lie 
])(!ri()rmance  henclimarks  are  as  follows: 

(1)  80%  for  the  school  year  beginning 
Inly  ],  2011; 

(2)  00%  for  the  school  year  beginning 
July  1,  2012:  and 

(3)  05%  for  the  school  year  beginning 
July  1. 2013,  and  for  each  sc;hool  year 
thereafter. 

(c)  Data  elements  required  for  direct 
certification  rate  calculation.  Each  Stale 
agency  must  provide  FNS  with  specific 
data  elements  each  year,  as  follows: 

(1)  Data  Element  tt'l — 'Fhe  nnmher  of 
children  who  an;  members  of 
households  receiving  assistance  under 
SNAP  that  are  diref:tly  certifiiid  for  free 
school  meals  as  of  the  last  cijierating  day 
in  October,  collected  and  reported  in  the 
.same  manner  and  timeframes  as 
siiecified  in  ^  245.1  l(i). 

(2)  Data  Element  #2 — 'I’he 
undu])licated  count  of  children  ages  5  to 
17  years  old  who  are  memhers  of 
honseholds  receiving  assi.stance  under 
SNAP  at  any  time  during  the  period  July 
1  through  Sejitemher  30.  This  data 
element  must  he  provided  by  the  SNAP 
State  agency,  as  recpiired  under  7  (iFR 
272.8(a)(5),  and  rejjorted  to  FNS  and  to 
the  State  agency  administ(!ring  the 
NSTP  in  the  State  by  December  1st  each 
year,  in  accordanc:e  with  guidelines 
providcid  by  I'NS. 

(3)  Data  Element  tt3 —  'I’he  count  of 
the  number  of  children  who  are 
members  of  households  receiving 
assistance  under  SNAP  who  attend  a 
.school  ojjerating  under  the  provisions  of 
7  CFR  245.9  in  a  year  other  than  the 
base  year  or  that  is  exerc;ising  the 
community  eligibility  option  (CEO).  The 
proxy  for  this  data  element  must  he 
established  each  school  y(!ar  through  the 
Stale’s  data  matching  efforts  h(!tween 
.SNAP  records  and  student  enrollment 
records  for  these  special  provision 
schools  that  are  o])erating  in  a  non-hase 
year  or  that  are  exercising  the  (iEO. 

.Such  matc;hing  efforts  must  occur  in  or 
clo.se  to  October  each  year,  hut  no  later 
than  the  last  o])eraling  day  in  October. 
However,  .States  that  have  special 
provision  schools  exercising  the  (iEO 
may  alternatively  choose  to  include,  for 
the.se  schools,  the  count  of  the  number 
of  identified  students  directly  matched 
with  .SNAP  used  in  determining  the 


(iEO  claiming  ])ercentage  for  that  school 
year,  or  they  may  choose  to  use  the 
count  from  the  .SNAP  match  conducted 
by  A])ril  1  of  the  same  cahaidar  year, 
wluilher  or  not  it  was  used  in  the  CEO 
claiming  ])(;rcenlages.  .State  agenci(!s 
must  r(;port  this  aggregated  data  element 
to  FN.S  by  Deccmiher  l.st  each  year,  in 
accordance;  with  guid(;lines  pnevided  hv 
FN.S. 

(d)  State  notification.  I’or  each  school 
year,  FNS  will  notify  .State  agencies  that 
fail  to  meet  the  dir(;ct  certification 
])erformance  benchmark. 

(e)  (Continuous  improvement  plan 
required.  A  .Stale  agency  having  a  direct 
certification  rale  with  .SNAP  that  is  le.ss 
than  the  direct  certilK;alion  performance 
benchmarks  .set  forth  in  paragrajih  (h)  of 
this  .section  must  submit  to  FN.S  for 
a])])roval,  within  90  days  of  notification, 
a  (3P  in  accordance  with  paragraph  (f) 
of  this  section. 

(f)  (Continuous  improvement  plan 
required  components.  ClPs  must 
include,  at  a  mininuun: 

(1)  The  s|)ecific  measures  that  the 
.Stale  will  u.se  to  identify  more  children 
who  are  eligible  for  dir(;ct  certification, 
including  im])rovement.s  or 
modifications  to  technology, 
information  systems,  or  dataha.ses: 

(2)  A  nndliy(;ar  timeline  for  tin;  State 
to  imi)lemenl  the.se  measures; 

(3)  (ioals  for  the  .Slate  to  im])rove 
direct  certification  results  for  the 
following  school  year;  and 

(4)  Information  about  the  .Stale’s 
progress  toward  im])lementing  other 
direct  certification  r(;(]uirements,  as 
])rovided  in  FN.S  guidance. 

(g)  (Continuous  improvement  plan 
implementation.  A  .State  must  maintain 
its  (ilP  and  imi)lement  it  according  to 
the  timeframes  in  the  ai)])roved  plan. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

■  5.  'I'he  authority  citation  for  7  CF'R 
part  272  continues  to  read  as  follows: 

AullKtrity:  7  II.S.C.  20 1  l-2():t(). 

■  8.  .Section  272.8  is  amended  by  adding 
a  new  ])aragraph  (a)(5)  to  read  as 
follows: 

§  272.8  State  income  and  eligibility 
verification  system. 

(a)  *  *  * 

(5)  .State  agencies  mu.st  provide 
information  to  FN.S  and  to  the  .State 
agencies  administering  the  National 
.School  Lunch  Program  for  the  ])uri)ose 
of  direct  certification  of  children  for 
school  meals  as  described  in 

§  245.12(c)(2)  of  this  chapter.  In 
addition,  .State  agencies  mu.st  execute  a 
data  exchange  and  ])rivacy  agreement  in 


accordance  with  paragraph  (a)(4)  of  this 
section  and  ^  272.1(c). 
***** 

l)al(;(l:  l'’(;l)ruary  4.  2013. 

Amlrey  Rowe. 

.  Xdministnilor.  Food  and  Xtilrilion  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 3-0091 ;  Directorate 
Identifier  201 3-NM-01 6-AD;  Amendment 
39-17366;  AD  2013-02-51] 

PIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA).  DO'l'. 

ACTION:  Final  rule:  recpiesl  for 
comments. 

SUMMARY:  We  are  adoi)ting  a  new 
airworthine.ss  directive  (AD)  for  all  'rhe 
Hoeing  (iompanv  Model  787-8 
air|)lanes.  This  emergency  AD  was  sent 
|)r(;viouslv  to  all  known  II..S.  owners 
and  operators  ofthe.se  airplanes.  I’lns 
AD  reipiires  modification  of  the  battery 
system,  or  oth(;r  actions.  'I'lns  AD  was 
prompted  by  recent  incidents  involving 
lithium  ion  battery  failures  that  resulted 
in  relea.si;  of  llammahle  electrolytes, 
heat  damage,  and  smoke.  We  are  issuing 
this  AD  to  correct  damage  to  critical 
syst(;m.s  and  structures,  and  the 
])otential  for  fire  in  the  electrical 
comjjartment. 

DATES:  This  AD  is  effective  Imhruary  22. 
2013  to  all  persons  excejrt  those  persons 
to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2013-02-51, 
issued  on  January  10,  2013,  which 
contained  the  re(|nirements  of  this 
amendment. 

We  must  riiceive  comments  on  this 
AD  by  April  8.  2013. 

ADDRESSES:  Yon  may  send  comments, 
using  the  procedures  found  in  14  (iFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  elhilemakin<’  Ported:  (Jo  to 
lit tp://\v\v\v. reeulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  /m.Y;  202-49.3-2251. 

•  Mail:\].S.  Department  of 
rransportation.  Docket  Ojjerations,  M- 
30.  West  Building  Ground  F^loor.  Room 
Wl  2-140,  1200  New  Jersey  Avenue  .SE.. 
Washington.  D(]  20590. 

•  Hand  Deliverv:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
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p.in.,  Monday  through  Friday,  I'xcept 
F(!deral  holidays. 

Kxamining  the  At)  Docket 

You  mav  e.xainine  the  AD  docket  on 
the  Internet  at  l\Up:// 

\v\\  \\\iv<’iil(itions.}^()\’:  or  in  pcirson  at  tlui 
Docket  ()p(!rations  OITice  Ixitwiien 
a. in.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  Tlu;  /\D 
docket  contains  this  AD.  the  regulatory 
eyalnation.  any  connnents  receiyed.  and 
other  information.  The  street  address  for 
the  Docket  Operations  Office  (phone; 
Ht)t)-(i47-.'>.')27)  is  in  the  ADDRESSES 
section.  (Comments  will  he  ayailahle  in 
the  AD  docket  shortly  after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Duffer.  Manager.  Systems  and 
Fipiijiinent  Branch.  ANM-13()S.  FAA. 
.Seattle  Aircraft  Certification  Office. 

KiOl  Lind  Ayenue  .S\Y..  Renton. 
Washington  ‘)8().'57-33.')(i;  phone:  42.')- 
‘)17-()4U3:  fax:  42.'‘)-‘)  1  7-(k)‘)0:  email; 
Uolwrt .  fa  a  .gov. 

SUPPLEMENTARY  INFORMATION; 

Discussion 

On  iannary  Hi.  2013.  we  issueil 
Fmergency  Ad  2013-02-31.  which 
reipiiriis  modification  of  the  battery 
system,  or  other  actions.  This 
emergency  AD  was  .sent  |)reyion.sly  to 
all  known  II..S.  owners  and  operators  of 
the.se  airplanes.  This  action  was 
prom|)ted  by  recent  incidents  inyoK  ing 
iithinm  ion  battery  failures  that  resulted 
in  relea.se  of  nammable  electrolytes, 
heat  damage,  and  smoke  on  two  Model 
787—8  airj)lanes.  The  cau.se  of  the.se 
failures  is  currently  under  iinestigation. 
These  conditions,  if  not  cornjcted.  could 
result  in  damage  to  critical  systems  and 
structures,  and  the  potential  for  fire  in 
the  electrical  compartment. 

F'AA's  Determination 

We  are  issuing  this  .*\D  because  we 
eyalnated  all  the  releyant  information 
and  determined  the  un.safe  condition 
described  preyionsly  is  likely  to  exist  or 
deyelop  in  other  products  of  the  same 
type  design. 

AD  Kecpiireinents 

This  AD  nuinires  modification  of  the 
battery  system,  or  other  actions,  in 
accordance  with  a  method  approv  ed  by 
the  Manager.  .Seattle  Aircraft 
(iertification  Office  (A(X)).  FAA. 

Interim  Action 

We  consider  this  AD  intiirim  action. 
As  the  inyestigation  jirogre.s.ses.  we 
might  determine  that  additional  action 
is  necessary. 


FAA's  Determination  <>f  the  Filfective 
Date 

An  un.safe  condition  exists  that 
re(|nires  the  immediate  ado|)tion  of  this 
AD.  The  FAA  has  found  that  the  risk  to 
the  flying  public  jn.stifies  waiv  ing  notice 
and  comment  prior  to  ado])tion  of  this 
ride  because  ol  recent  incidents 
involving  lithium  ion  battery  failures 
that  resulted  in  release  of  flammable 
electrolytes,  heat  damage,  and  smoke  on 
two  Model  787-8  airplaniis.  These 
conditions,  if  not  corrected,  could  result 
in  damage  to  critical  .systems  and 
structures,  and  the  potential  for  fire  in 
the  electrical  compartment.  Therefore, 
we  find  that  notice  and  ojiportunity  for 
jji'ior  public  comment  are  imjnaclicahle 
and  that  good  cause  exists  lor  making 
this  amendment  effective  in  less  than  30 
days. 

(Comments  Invited 

This  AD  is  a  final  ride  that  involv'es 
reipiirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment. 
However,  we  invite  yon  to  send  any 
written  data,  views,  or  arguments  about 
this  AD.  .Send  your  comments  to  an 
addriiss  listed  under  the  ADDRESSES 
section.  Include  the  docket  number 
FAA-201 3-0001:  and  Directorate 
Identifier  201 3-NM-O lO-AD  at  the 
beginning  of  your  comments.  We 
specifically  invite  commenls  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  AD.  We  will  consider  all  comments 
received  by  the  i:losing  date  and  may 
amend  this  AD  because  of  those 
comments. 

We  will  po.st  all  comments  we 
receive,  without  change,  to  hit]):// 
ww  w.wgiilations.gov,  including  any 
])ersonal  information  yon  provide.  We 
will  also  j)ost  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  AD. 

Costs  of  (iompliaiu:(> 

We  estimate  that  this  AD  affects  (i 
airplanes  of  IJ..S.  registry. 

(inrrently,  we  have  received  no 
definitive  data  that  would  enable  ns  to 
provide  cost  estimates  for  the  actions 
reipiired  by  this  AD.  As  indicated  earlier 
in  this  preamble,  we  sjiecifically  invite 
the  submission  of  comments  and  other 
data  regarding  the  costs  ol  this  AD. 

Authority  for  This  Kuleniaking 

Title  40  of  the  United  .States  (iode 
specifies  the  FAA's  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1, 
section  lOb.  describes  the  authority  of 
the  FAA  Administrator.  .Subtitle  Vll; 
Aviation  Programs  de.scribes  in  more 


detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  .Subtitle  Vll, 
Part  A.  .Snbpart  111,  .Section  447t)l: 
“Ceneral  reiiuirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
becan.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
jiroducts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationshi])  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above.  1 
certify  that  this  AD: 

(1)  Is  not  a  "significant  regulatory 
action"  under  INecutive  Order  128()(), 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regnlatorv  Policies  and  Procedures 
(44  FR  11034.  February  20.  1070), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  im])ac.t.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  trans])ortation.  Aircraft.  Aviation 
.safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  30  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  jiart  30 
continues  to  read  as  follows: 

Aiilliority:  40  ll.S.C.  1()(i(g).  401  HI,  44701. 
§39.13  [Amended] 

■  2.  The  FAA  amends  §  30.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2013-02-.')l  Till!  Hoeing  ('.ompany: 
Anuindinenl  30-17:i()(i:  Doiikol  No. 
l'AA-201. 1-0091;  Diniclorate  Identifier 
20i:i-NM-0ir)-Al). 
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(a)  Kn'octivi!  I)hI<! 

'I'liis  AO  is  clicuilivo  l■'(!l)nl;n•v  22,  2013  lo 
all  piMsons  (!X(:(!|)1  thosi;  pia'sons  lo  whom  il 
was  made;  imimuliatiily  oHoctivc!  hy 
hnu!r}>(!iu;v  AO  2013-02-51.  issiual  on 
janiiarv  10,  2013.  which  conlaiiuHl  Ihc 
i'(!(piir(!nu!nts  ol  this  anuMHiiiuml. 

|h)  Air»;i;l(!(l  ADs 

NolU!. 

(c)  Applicaliility 

I'liis  AO  a|)pli(!s  lo  all  'I'ho  nonin<> 

(lompaiiy  Mode;!  787-8  airplamis,  ccn'lilicahid 
in  any  calogory. 

(cl)  Siiliii;i:l 

)oinl  Aircrail  Syslcan  (iompononi  ().'\S(i)/ 

Air  Transport  Assocdalion  (ATA)  ol' Ainorica 
(iodt!  24,  Idnclrical  powen'. 

(a)  llnsath  Ooiidition 

This  AO  was  |)roinpl(!d  hy  nuaail  incidents 
involving  lithium  ion  halterv  laihircis  that 
njsnltod  in  ndcuisr;  ol  riammahio  (docirolviris. 
heal  damage;,  and  smoke;  een  two  Me)ele;l  787- 
8  edrphmes.  The;  e:aeise;  e)l  the;se;  r;iihire;s  is 
e:nrre;nlly  nnele;r  investigatieen.  We;  are;  issuing 
this  AO  le)  |)re;ve;nl  eliimage;  te;  e;rilie:al  svsle;ms 
emel  strne:teire;s,  emel  the;  pe)te;nlial  leir  lire;  in 
the;  e;le;e:lrie;iil  e:e)m|)iirlme;nl. 

(0  (ieimpliance; 

(;e)m|)lv  with  this  AO  within  the; 
e:e)m|diane:e;  lime;s  spe;e;ilie;el.  emle;ss  alre;aely 
eleene. 

(g)  Moclitlcalion  or  Other  Aedion 

Heleere;  hirthe;!'  riighl.  me)elil’y  the;  l)iitte;ry 
svsle;m.  eer  liike;  t)lhe;r  ;ie:lie)ns.  in  ae:e:e)relime:e; 
with  a  me;lhe)el  eippreeveel  hy  the;  Mimage;r. 
.Se;iiltle;  Aire:r;dl  (ie;rlilie;;itie)n  OH'iea;  (A(iO), 
I'AA. 

(h)  Alternative  Methenls  e>rOom|)lian(:e 
(AMOCs) 

(1)  The;  Man;ige;r.  Se;attle;  AOC).  h'AA.  has 
the;  aidheerity  te)  eippreeve;  AMOC.s  le)r  this  AO. 
il  re;eieie;ste;el  using  the;  proe:e;elnre;s  le)imel  in  14 
(H'R  30.19.  In  ae:e;e)rel;me:e;  with  14  (ih’R  39.10. 
senel  veenr  re;epie;st  tee  veenr  i)rine:ipal  insjK;cte)r 
e)r  le)e:iil  Might  Stemehirels  Oislried  OHiea;.  ;is 
;ilJ|;re)priale;.  II  se;neling  inl’e)rmiilie)n  elire;e:tly 
te)  the;  manage;r  e)IThe;  A(X).  se;nel  il  le;  the; 
;ille;nlie)n  e)l'1he;  |)e;rse)n  iele;nlil'ie;el  in  the; 
Re;l;ite;el  lnl'e)rmiilie)n  seediem  eel' this  AO. 
Inleernuitieni  imiv  he;  e;miiile;el  te;:  !)-A\’M- 

(2)  Be;l'e)re;  using  any  a])i)re)ve;el  AMOO. 
neetily  yeenr  ;ii)i)re)])riale;  |)rine:ipal  inspe;ede)r. 
e)r  liie:king  a  prine:i]):d  inspe;ede)r.  the;  m;mage;r 
eel  the;  le)e:id  flight  sliinehirels  elistried  e)liie:e;/ 
e;e;rtilie:ale;  heeleling  elisti  ied  edlieie;. 

(i)  Related  Ini'ormation 

l'’e)r  me)re;  inleermalie)!!  eiheeid  this  AO. 
e:e)ntaed;  Rol)e;rl  OidTe;r.  Man!ige;r.  Syste;ms  anel 
l']e|ni])me;nl  llranedi,  ANM-130.S.  l''AA.  .Se;;ittle; 
Aireinift  (;e;rtilie;atie)n  ()Hie;e;,  1001  l.inel 
Ave;mu;  S\V..  Re;nte)n,  Washingteen  98057— 
3350;  phe)iu;;  425-917-0493;  fax;  425-917- 
0590;  e;mail;  Uolxnt.Diiffcr^fdd.^^av. 

(j)  Material  Incorporated  hy  Kel'erence 
Neene;. 


Issne;el  in  Re;nte)n.  Weishingteen,  een  l''e;l)rnarv 
1.2013. 

Ali  Hahrami, 

Mdd(i}>(!r.  'I'ndisporl  AirpUdU!  Diraclonilc. 
Aircnifl  (Xn  lificdliod  Sarvicc. 

|I  K  Doe:.  20I3-(I4()04  l''il(;(l  2-21-i;t;  8:4.5  ain| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  61 

Policy  Clarification  on  Charitable 
Medical  Flights 

agency:  Fe.'deral  Aviatiein 
Aelniinistration  (FAA),  DOT. 

ACTION:  Notice  of  Policy. 

SUMMARY:  The  FAA  is  is.siiing  this  notice 
of  policy  to  describe  its  policy  for 
verlunteer  jiilots  ojierating  charitable 
ineelical  flights,  (iharitahle  medical 
flights  are  flights  where  a  pilot,  aircraft 
owner,  anel/or  operator  provides 
trans])ortation  for  an  iiulivielual  eir  organ 
for  medical  jmrposes.  This  notice  of 
peilicy  is  in  r(;.s|)onse  to  Section  }521  of 
Puhlie:  Law  112-95,  Clarifit;alion  of 
R(;(inirements  feir  Veihmteer  Pilots 
0])e;rating  Charitcihle  Medical  Flights. 
DATES:  This  action  l)ee;e)mes  (;ffi;(dive  on 
I’ehniary  22,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Linsenmeyer,  h'eelend  Aviation 
Aelministratiem,  800  hulepemdence 
Avenue  SVV.,  Washington,  DL  20501; 
fax  (202)  385-0012:  email 
john.liiiSHnnwvei'@f(t(i.g()v. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  01.113(a)  of  Title  14  Code  of 
Federal  Regulations  (14  CFR)  states  that 
no  person  who  holds  a  private  pilot 
certificate  may  act  as  ])ilot  in  command 
of  an  aircraft  that  is  carrying  jiassengers 
or  jiroperty  for  compen.sation  or  hire; 
nor  may  that  person,  for  compensation 
or  hire,  aid  as  ])ilot  in  command  of  an 
aircraft. 

Seidion  01.113(c)  states  that,  for  anv 
flight  carrying  passengers,  a  private 
pilot  may  not  ])av  less  than  the  pro  rata 
shan;  of  the  operating  expen.ses  (fuel  oil. 
air])ort  ex])(;nditures,  or  rental  fees). 

This  prohibition  means  that  a  private 
pilot  can  pay  more,  hut  not  less,  of  these 
exp(;nses  when  split  e(|uallv  among  all 
the  ])eople  aboard  the  aircraft.  Private 
jiilot  certificates  are  considened  to  he  an 
entry-level  pilot’s  licen.se,  and  the 
])ur])os(;  of  this  regulation  is  to  limit  the 
operations  of  private  pilots 
commensurate  to  their  certification 
level.  Pilots  wi.shing  to  pay  less  than 


their  pro  rata  share  (or  fly  for  hire)  must 
obtain  a  commercial  jiilot  certificate, 
which  has  higher  certification 
r(;(]nirements  and  may  he  nupdred  to 
com|)ly  with  additional  operating 
r(;(iuir(;nH;nt.s. 

Some  pilots  and  other  individuals 
have;  r(;cognized  a  need  to  provide 
transportation  serviceis  for  conveyance 
of  people  needing  non-emergenev 
medical  treatment.  Section  821  of  Piddic 
Law  112-05.  requires,  with  certain 
limitations,  that  the  FAA  allow  an 
aircraft  owner  or  operator  to  iiccept 
reimhursement  from  a  volunteer  jiilot 
organization  for  the  fuel  costs  associated 
with  a  flight  operation  to  jnovide 
transportation  for  an  individual  or  organ 
for  medical  jmrposes  (and  for  other 
associated  individuals). 

Volunteer  jdlot  organizations  have 
jietitioned  the  FAA  for  exemjition  from 
the  recjuirements  of  81.1 13(c)  .so  that 
their  jiilots  can  he  reimbursed  for  some 
or  all  of  the  exjienses  thev  incur  while 
living  these  flights.  To  allow 
comjiensation  for  exjienses  for  the 
transjiortation  of  individuals,  these 
jirivate  jiilots  an;  jiarticijiating  in  an 
activity  that  would  otherwise  hi; 
jirohihited  hy  §81. 11 3(c). 

The  FAA  has  di;termined  this  activitv 
can  he  conducted  .safely  with  limits 
a|)})li(;d  to  the  organizations,  jiilots,  and 
aircraft.  Beginning  in  2010.  thi;  F’AA 
issued  several  (;xem])tion.s  to  charitable 
medical  flight  organizations  granting 
relief  from  the  reijuirements  of 
§81.1 13(c).  The  (;xemj)tions  contain 
conditions  and  limitations  that  are 
intended  to  raise  the  level  of  .safety  for 
these  flights.  'I’liese  conditions  and 
limitations  include: 

1.  Develojiing  of  a  jiilot  qualification 
and  training  jnogram; 

2.  Authenticating  jiilots’  F’AA 
certification: 

3.  Reijiiiring  flight  relea.si; 
documentation; 

4.  Imjm.sing  minimum  jiilot 
(jualifications  (flight  hours,  recenev  of 
exjierience.  etc.): 

5.  Reijuiring  a  2nd  class  FAA  medical 
certificate: 

8.  Reijuiring  the  filing  of  an 
instrument  flight  jilan  for  each  flight: 

7.  Restricting  jiilots  to  llight  and  dutv 
time  limitations: 

8.  R(;(juiring  mandatory  briefings  for 
j)as.sengi;r.s: 

9.  Imjiosing  higher  aircraft 
airworthiness  reijuirements:  and 

10.  Requiring  higher  instrument  llight 
rules  (IFR)  minimums. 

The  FAA  recognizes  the  jiractic.al 
imjilications  and  benefits  from  this  tvjie 
of  charity  flying  and  will  continue  to 
issue  exemjitions  for  flights  described 
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by  Section  821  ot  Fublic  Law  112-9.'i. 
TIk!  FA.A  will  continuously  update 
tliese  conditions  ami  limitations  as 
nece.ssarv  to  best  ensure  these 
operations  meet  this  ecpiivalent  level  of 
safety. 

tssiKul  in  Washington.  DC!,  on  I'eljniarv  14. 
20  Kl. 

|olin  M.  Allen, 

Diivclor.  Flifilit  Slaiulards  Srrvica. 

IKK  Ddi;.  2(11:1-04052  Kilt'd  2-21-i:i:  K;45  ainl 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  110 

[Docket  No.  USCG-2012-0159] 

RIN  1625-AA01 


Anchorages;  Captain  of  the  Port  Puget 
Sound  Zone,  WA 


(kuToction 

In  rule  document  201 3-031 21. 
appearing  on  pages  0811-0814  in  the 
issue  of  Tuesday.  Ihihruarv  12,  2013. 
make  the  following  correction: 

§110.230  [Corrected] 

■  On  page  081 3.  in  the  third  column,  on 
the  eighteenth  line  from  the  top. 
“latitude  47°7'30"  N”  should  read 
“latitude  47°47'30"  N”. 

IKK  Dot;.  (:i-2(n:i-():iI21  Kiliul  2-2I-i:i:  K:45  am| 
BILLING  CODE  1 505-01 -D 


POSTAL  SERVICE 
39CFR  Partin 

Promotions  and  Incentive  Programs 
for  First-Class  Mail  and  Standard  Mail 

agency:  Postal  Service*^'. 

ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  will  revi.se 
the  A/u/y/ng  St(m(i(ir(is  of  the  Ihiitod 
Stotos  Postal  Service,  Domestic  Mail 
Manual  (DMM'‘)  700.3  to  include  new 
promotions  and  incentive  jirograms  that 
will  be  offered  at  various  time  jieriods 
during  calendar  year  2013  for  Pre.sorted 
and  automation  First-(dass  MaiD  cards, 
letters,  and  flats,  and  Standard  Mail" 
letters,  flats,  or  parcels. 

DATES:  Pffective  date:  March  4.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Krista  Becker  at  202-2(i8-734.'i  or  Bill 
(lhatfield  at  202-208-7278.  Email 
contacts  are:  nu}l)ilel)arcode@asi)s.gov 
for  the  Mobile  Couj)on/Click-to-Cail, 


Emerging  Technologies.  Product 
.Samples,  and  Mobile  Buy-lt-Now 
programs:  and  e(n'ned\’(dae@as})s.}’ov  or 
l)ictarei)eniut@asi)s.(:oin  for  the  two 
other  programs. 

SUPPLEMENTARY  INFORMATION:  fhe  Po.stal 
.Service  filed  a  notice  with  the  Postal 
Regidatorv  (lommission  (PR(3  (Docket 
No.  K2013-1)  on  October  11. 2012  to 
offer  six  new  promotions  in  2013  and 
the  PRO  ajiproved  the  2013  ])romotions 
on  November  1(>.  2012. 

In  this  Final  rule,  the  Postal  .Service 
provides  a  descrijition  of  the  eligibility 
conditions  for  the  various  jiromotional 
programs  and  the  revised  mailing 
standards  to  implement  the  jirograms. 
The  types  of  eligible  mailpieces  are 
listed  in  the  de.scriptions  for  each 
promotion.  EDDM-Retail  ■'  mailings  are 
not  eligible  for  partieijiation  in  any  of 
the  jnomotions.  OMA.S  and  official 
government  mailings  are  eligible  for 
participation  in  the  Earned  Value  Rejilv 
Mail  ])romotion  only.  Registration  for 
must  be  made  separately  for  each 
promotion  through  the  Business 
Customer  Gateway. 

Summary  of  Promotional  Programs 

The  six  promotional  ])rograms.  in 
calendar  order  are: 

1.  Direct  Mail  Moliile  C()ii|)()ii  and  Click-lo- 

Call 

2.  Earned  Vahu!  Kcijily  Mail 
;t.  fanerging  Technologicw 
4.  Picture  I’erinit  Imprint 

.5.  Product  .Sam|)les 
().  Moliile  Hn\  -lt  Now 

Postage  Payment  for  Mobile  (Coupon/ 
Click-to-(]all,  Emerging  Technologies, 
and  Mobile  Buy-lt  Now 

The  following  parameters  ajiply  to  the 
Mobile  ('oui)on/(dick-to-Call,  Emerging 
Technology,  and  Mobile  Buy-lt  Now 
promotions. 

Mailing  documentation  and  postage 
statements  must  he  submitted 
electronically.  Mailings  entered  bv  an 
entity  other  than  the  mail  owner  must 
identify  the  mail  owner  and  mail 
lueparer  in  the  hy/for  fields.  I’ldl- 
service  mailings  are  limited  to  ‘l.ntltl 
pieces  if  submitted  via  Postal  Wizard.  If 
some  pieces  in  a  mailing  are  not 
claiming  a  ])romotion  discount.  s(!])arate 
])ostage  statements  must  he  u.sed  for 
pieces  not  claiming  the  discount  and  for 
])ieces  claiming  the  di.scoimt.  All 
di.scounts  must  he  claimed  on  the 
electronic  po.stage  statement  at  the  time 
of  mailing  and  will  not  be  rebated  at  a 
later  date. 

Postage  payment  methods  will  he 
restricted  to  permit  imprint,  metered 
po.stage,  or  jirecancelled  .stamps.  Pieces 
with  metered  jiostage  must  hear  an  exact 
amount  of  po.stage  as  stipulated  by  the 


class  and  shape  of  mail.  Affixed  postage 
values  for  metered  mailings  will  he  as 
follows: 


First-Class  Mail  postcards  . 

First-Class  Mail  automation 

and 

S0.20 

(PRSTD)  machinable  letters  .... 
First-Class  Mail  nonmachinable 

let- 

0.25 

ters  . 

First-Class  Mail  automation 

and 

0.45 

Presorted  flats  . 

0.35 

STD  Mail  Regular  letters  . 

0.12 

STD  Mail  Regular  flats  . 

0.13 

STD  Nonprofit  letters  . 

0.05 

STD  Nonprofit  flats  . 

0.06 

Mailings  with  postage  paid  by 
metered  or  jirecancelled  stamp  postage 
will  have  the  percentage  discount 
deducted  from  the  additional  po.stage 
due,  excejit  for  Value  Added  Refund 
mailings,  which  may  include  the 
amount  of  the  discount  with  the  amount 
to  he  refunded. 

Description  of  Promotional  Programs 

Mobile  Cou\)on/Click-to-Call 

This  promotion  provides  an  ujifront  2 
percent  po.stage  discount  for  ju’esort  and 
automation  mailings  of  E^irst-Class  Mail 
letters.  ]K).stcar(ls.  or  flats  and  .Standard 
Mail  (including  Nonjirofit)  letters  and 
flats  that  integrate  mail  with  mobile 
technology  and  promote  the  value  of 
direct  mail.  There  are  two  separate  ways 
to  participate  within  the  one  overall 
program:  Mobile  Coujion  and  ('.lick-to- 
Call.  Mailers  may  participate  in  one  or 
both  ways,  hut  only  one  discount  may 
apply  ])er  mailing.  The  Mobile  (ioupon 
o])tion  will  encourage  mailers  to 
integrate  hard-copy  cou])ons  in  the  mail 
with  mobile  platforms  for  redemjition. 
The  (dick-to-C.all  ojition  will  drive 
consumer  awareness  and  increase  usage 
of  mail  with  mobile  barcodes  that 
])rovide  click-to-call  functionality. 

For  the  Mobile  Coupon  program,  at 
least  one  of  the  following  ojitions  apjdy: 

1.  The  mail  piece  mu.st  be  a  cou])on, 
entitling  only  the  recipients  to  a 
discount  off  a  jiroduct  or  service. 

2.  The  mailjiiece  must  contain  either 
mohile-])rint  technology  (such  as  a  2D 
barcode  or  smart  tag)  that  can  he 
.scanned  by  a  mobile  device  linking  to 
a  mobile  coupon  or  a  short  number  to 
be  used  to  initiate  a  text  communication 
that  then  triggers  a  .SM.S/EMS  or  MM.S 
me.ssage  with  a  one-time  coupon  or 
code.  Texts  that  allow  an  ojition  for 
ongoing  cou])ons  via  text  are  not 
eligible. 

Cou])on  reci|)ients  must  be  able  to 
jiresent  physical  coupons  or  coupons 
stored  on  mobile  devices  at  any  of  the 
mailer’s  retail  locations  that  exist.  For 
mailers  who  do  not  have  retail 
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locations,  the  following  conditions 
apply; 

1.  The  inail])iece  imi.st  c:ontain  a  code 
to  riiceive  a  di.scount  online  or  via  a  call 
center. 

2.  The  con|)on  discount  is  offered 
only  to  mailpiecc;  nulpients  and  is  not 
a  discount  availahh;  to  all  cnstonuTS. 

3.  I’he  (Mitin;  online  shopping 
(;xperience  and  path  to  pnrcha.se  must 
1)(!  mohile-oj)tiiniz(;d. 

For  the  (ilick-to-Ciall  ])rograin.  tlui 
mail|)iece  must  contain  mobile 
technology  that  can  he  scanned  hy  a 
mobile  device  ami  the  scanned  item 
(barcode.  RFID  chip,  NFt]  Smart  tag. 
etc.)  must  link  directlv  to  a  mobile- 
optimized  Wet)  site  with  a  “click  to 
call”  link  or  bring  iij)  a  j)hone  mnnher 
on  the  user’s  phone.  The  maili)iece  must 
contain  text  near  the  barcode  or  image 
that  guides  the  consumer  to  scan  the 
image,  or  informs  the  consumer  about 
the  landing  page. 

Registration  is  January  l.'i-April  30, 
2013.  The  program  period  is  from  March 
1-A])ril  30.  2013. 

luirnad  VciIiih  Ueply  Mail  Promotion 

First-Cla.ss  Mail  Business  Re])lv  and 
Courtesy  Reply  mailers  will  receive  a 
.SO. 02  postage  credit  for  each 
machinable  Business  Replv  MaiD 
(BRM)  or  Courtesy  Rei)ly  Mail  '  ^'  (CRM) 
card  or  letter  hearing  a  {|nalifving 
Intelligent  Mail"  barcode  (IMh'^'J  that  is 
.scanned  in  the  postal  network.  IMhs  on 
reply  pieces  must  he  encoded  with  the 
c:orrei;l  Mailer  ID.  barcode  ID,  service 
type  ID.  and  ZIP-t-4‘‘  routing  code  as 
assigned  hy  the  U.SFS.  This  promotion 
is  designed  to  encourage  mailers  to 
promote  First-(3ass  Mail  as  a  primary 
re])ly  mechauism  for  their  customers 
and  to  keep  the  BRM/CRM  envelopes  in 
their  outgoing  mail  pieces  hy  providing 
a  financial  benefit  when  the  BRM/CRM 
envelopes  are  used. 

Registration  is  January  I.t  to  March 
31,  2013.  Participants  mu.st  register  their 
Mailer  IDs  (MIDsJ  and  permit  account 
on  the  Incentive  Programs  Serx  ice  area 
of  the  Business  Customer  Catewav. 
Partici])ant.s  also  must  agree  to 
partici])ate  in  a  survey  about  the 
])romotion.  3’he  ])rogram  j)artici])atiou 
jjeriod  is  from  A])ril  1-Juue  30.  2013. 
There  will  he  no  recpiirement  that  the 
reply  ])iece  is  mailed  out  during  the 
])romotion  j)eriod,  hut  it  must  he 
returned  in  the  mail  during  that  period. 
Rebate  credit  will  not  he  earned  for 
])iece.s  scanned  ])rior  to  A])ril  1  or  after 
June  30th.  Rebate  credits  can  he 
retleemed  for  j)ostage  for  future  mailings 
of  First-Cla.ss  Mail  ])resort  and 
automation  letters,  cards,  or  flats,  or  for 
Standard  Mail  letters  or  flats  ])aid  from 
the  permit  account  to  which  the  credit 


was  a])])lied.  I’lie  I  ISPS  encourages 
participants  to  .schedule  their  mailings 
in  the  api)roj)riate  time  frame  to 
maximize  the  mnnher  of  reply  ])ieces 
coming  hack  during  the  ])romotion 
period. 

F))ie/g/ng  Tochnolo^ios 

By  providing  an  n])front  2  percent 
po.stage  discount,  this  promotion  is 
designed  to  hnild  on  the  succes.ses  of 
past  mobile  barcode  promotions  and 
promote  awareness  of  how  innovative 
technologies  (such  as  Near-Field 
Commimication,  Augmented  Reality, 
and  Authentication)  can  he  integrated 
witJi  a  direct  mail  strategy  to  enhance 
the  value  of  direct  mail.  Registration  is 
June  1.')  to  Sept.  30,  2013.  The  ])rogram 
participation  period  is  from  August  1— 
September  30,  2013.  Mailers  and  mail 
service  providers  must  register  on  the 
Busine.ss  Customer  (Gateway  via  the 
Incentive  Programs  Service  and  agree  to 
the  promotion  terms  at  least  2  hours 
prior  to  the  first  (pialifving  mailing, 
including  specifying  the  permits  and 
CRIDs  to  he  u.sed  in  the  promotion. 
Participants  also  mn.st  agree  to  complete 
a  survey  about  their  i)articipation  in  the 
jH’ogram. 

Idigihle  mailpieces  are  First-Cla.ss 
Mail  pre.sort  and  automation  cards, 
letters,  or  flats,  and  Standard  Mail 
letters  or  flats.  All  pieces  mu.st  meet  at 
least  one  of  the  following  nupiirements; 

1.  Near-Field  Communication  (NFC) 
com])oueut:  The  mailpiece  mu.st  contain 
a  NFC  smart  tag  or  RFID  chip  that 
allows  information  to  he  transmitted  to 
a  mobile  device. 

2.  Augmented  Reality  com])onent: 

The  mailpiece  must  contain  ])rint  that 
allows  the  recipient  to  engage  in  an 
augmented  reality  experience  facilitated 
hy  a  mobile  device  or  computer.  The 
experience  mu.st  combine  real  and 
virtual  components,  he  interactive  in 
real  time,  he  registered  in  2-D  or  3-D. 
and  he  relevant  to  the  contents  of  the 
mailpiece. 

3.  Authentication  component;  'Fhe 
mailpiece  must  integrate  delivery  of  the 
])hy.sical  mailj)iece  with  mobile 
technology,  allowing  the  u.ser  to 
com])lete  authentication  proces.ses  for 
t:u,stomer.s  and  mail  reci|)ients.  Mailers 
mu.st  obtain  ])rior  a])])roval  for  their 
pro])osed  authentication  u.ses  from  the 
DSPS  |)rogram  office. 

'I’he  2  percent  di.scount  for  eligible 
pieces  is  applied  at  the  time  of  mailing, 
if  multiple  emerging  te(;hnologies  are 
u.sed  on  the  same  mailpiece.  the 
discount  is  only  applied  once. 

Picturo  Pormit 

'I’he  Picture  Permit  promotion  is 
designed  to  further  promote  the  use  of 


Picture  Permit  Imprint  Indicia,  which 
can  improve  a  mailpiece’s  visibility  and 
impact  as  a  marketing  tool.  For  ])re- 
a|)i)roved  mailers,  the  Picture  Permit  fee 
of  1  cent  per  mailpiece  for  First-dlass 
Mail  automation  letters  and  cards  will 
he  waived,  and  the  current  2  cents  fee 
for  .Standard  Mail  automation  letters 
will  he  waived.  Full-service  Intelligent 
Mail  barcodes  are  recpiired  on  each 
])iece.  It  is  recommended  that 
pro.s])ective  ])articipant.s  allow  4  months 
l)e(()re  the  first  mailing  date  to  com])lete 
the  Picture  Permit  Imprint  Indicia 
approval  proce.ss  and  have  propo.sed 
designs  a])proved  by  the  IISPS  Picture 
Permit  program  office.  Registration  for 
the  Picture  Permit  promotion  is  allowed 
from  June  1  to  Sept.  30.  2013.  The 
promotion  participati))n  period  is  from 
August  1-Septeml)er  30,  2013.  Mailers 
and  mail  .service  providers  mu.st  first 
com])lete  the  initial  program  registration 
for  Picture  Permit  at  the  Web  site; 

WWW’. lisps. oom/pictumpormit.  After 
completion  of  the  4-stei)  authorization 
proce.ss,  j)reaj)i)roved  participants  will 
he  invited  to  register  for  the  promotion. 
Ap])roved  mailers  mu.st  agree  to 
])articipate  in  a  survey  about  the 
])romotion. 

Postage  must  he  paid  hy  permit 
imprint,  with  documentation  and 
])ostage  statements  snhmitted 
eleclronic:ally.  Partici|)ant.s  must  claim 
the  waiver  of  fees  on  the  electronic 
postage  statement  at  the  time  of 
suhmi.ssion.  All  mail])iece.s  in  a  mailing 
mu.st  he  eligible  for  the  promotion. 
Qualified  ])lant-verified  ilrop  shipment 
(PVD.S)  mailings  that  are  verified  and 
paid  for  hy  Se])teml)er  30.  2013  mav  he 
entered  at  destination  entry  facilities 
through  October  15,  2013.  Questions 
may  he  .sent  by  email  to; 
pi(:tiiroporniit@iisj)s.(:om. 

Product  Sumjilcs 

Designed  to  re-invigorale  ])roducl 
.sampling  via  the  mail,  the  Product 
Samples  jiromotion  will  i)rovide  mailers 
with  a  5  percent  upfront  po.stage 
di.scount  on  (jualifying  mail  that 
contains  ])roduct  .sam])les.  The 
promotion  will  increase  awareness  of 
the  new  "Simple  .Samples”  pricing  in 
.Standard  Mail,  which  began  Jan.  27. 
2013.  Mailers  and  mail  service 
providers  mu.st  register  from  May  1  to 
.September  30.  2013  on  the  Incentive 
Programs  .Service  area  of  the  Business 
(Customer  (iateway.  Mailers  mu.st  agree 
to  j)artici])ate  in  a  survey  about  the 
promotion.  The  program  i)articipation 
j)eriod  is  from  August  1  to  .September 
30,  2013.  Qualified  PVD.S  mailings  that 
are  verified  and  paid  for  hy  .September 
30,  2013  may  he  entered  at  destination 
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entrv  facilities  through  OctolHir  l.'i, 

2013. 

All  (lualifving  jjarcels  must  contain  a 
product  sample,  a  physical  ])roduct 
whose  |)urpose  is  to  encourage 
n:cipients  to  ])nrcha.se  a  product  or 
.service,  form  a  belief  or  opinion,  or  take 
an  action.  Postage  must  he  paid  by 
piM'init  im])rint.  m(!t(!r.  or  priicancelhnl 
.stamj)s:  postage  statcanents  and 
(locuinentation  must  lx;  submitted 
electronically.  Participants  must  claim 
the  (li.scoimt  on  the  electronic  iiostage 
statement  at  the  time  of  submission. 
Questions  may  he  scmt  by  email  to: 
nu)l)il(il)(in:()(l(i<S:iisi)s.i4()v. 

Mohila  Buy-H-\’(m 

This  promotion  provides  mailers  (of 
pr(!.sort  and  automation  First-Class  Mail 
cards,  letters,  and  Hats  and  .Standard 
Mail  letters  and  flats)  with  an  upfront  2 
|)ercent  ])ostage  di.scount  to  encourage 
them  to  demonstrate  how  direct  mail 
combined  with  mobile  technology  can 
h(!  a  convenient  method  for  consumers 
to  do  their  holiday  shop|)ing.  I'o 
participate,  mailers  and  mail  service 
providers  must  register  on  tin;  Incentive 
I’rograms  .Service  area  of  the  Business 
Customer  Catcnvay  and  agree  to 
promotion  tinins  from  .S(!ptemh(!r  l.'l  to 
December  31. 2013,  at  least  2  hours 
Ixifore  presenting  tin;  first  (jnalifving 
mailing,  'flu!  |)rogram  i)artici])alion 
pciriod  is  from  NovimilMM'  1  to  December 
31. 2013.  Participants  mn.st  agree;  to 
complete;  a  .snrve;y  eiheeiit  the;ir 
partie;ipatie)n  in  tlie;  ])re)me)tie)n. 

Qualifying  mailpie;e:e;s  must  ine;hiele;  a 
twe)-elime;nsie)nal  hiire;e)eie;  or  print/ 
meehile;  te;e:hne)le)gv  that  e:an  he;  re;ael  eer 
se;anneel  by  ii  meehile;  elevie:e;,  elire;e:tly 
le;aeling  the;  re;e:ipie;nt  te)  ei  meehile- 
e)ptimize;ei  \Ve;h  page;  that  alleews  the; 
peire:hase  e)f  an  aelve;rtise;el  preeelue:! 
thre)ugh  a  finane:ial  transae:tie)n  een  the 
me)hile  ele;vie:e.  'I’he;  mailpie;e:e  mn.st  alse) 
e:e)ntain  te.xt  ne;ar  the  hare;oele  eer  image; 
that  guiele;s  the;  e;e)nsinner  te)  se;an  the 
image  eer  infeerms  the;  e:e)nsume;r  aheeeit 
the  laneling  page.  The;se  iielelitieemd 
re;eiuire;me;nts  apply: 

1.  The;  eie;stinatie)n  Web  page  must 
e:e)ntain  infeninatieni  re;le;vant  te)  the; 
e:e)nte;nt  e)f  the;  mailpie;e:e;.  anel  seeme;  e)f 
the;  ])re)elne:ts  aelve;rti.se;el  mn.st  he; 
available  leer  pure;hi)se;  e)n  a  meehile; 
ele;vie:e. 

2.  The  j)ure:ha.se;  must  he;  able  te)  he; 
e:e)mple;te;ei  threeugh  the;  meehile  eie;vie:e; 
via  an  e;le;e:tre)nie:  payment  metheeel.  sue:h 
as  a  e:re;eiit  e;inel.  elehit  e:arel.  e)r  vi:i 
PayPay,  eer  by  alleewing  em  eereler  te)  he; 
pl;ie;e;el  on  the;  meehile;  ele:vie:e  threeugh  the; 
Inte;rne;t,  le;aeling  te)  a  .snl)se;ejue;nt 
inve)ie:e;. 

3.  A  j)re)elne:t.  fe)r  purj)e).se;.s  e)f  this 
j)re)me)tie)n,  is  ele;fineel  as  a  tangible  anel 


phy.sie:;il  item  that  e:an  he;  shippe;d  via  <i 
mailing  e)r  shipping  pre)elne:t  e)fie;re;el  by 
the  II.SP.S  (:ilthe)iigh  ele;live;ry  hv  the; 

D.SP.S  is  ne)t  re;e]nire;el).  The;  sale;  e)f  a 
se;r\  ie:e;  witheent  a  tangible  i)re)ehie;t  de)e;s 
ne)t  e|ualiiy. 

4.  Pre)ehie:t.s  must  he;  e)ffe;re;el  leer 
fidfillme;nt  vi.i  heeine  ele;live;ry;  pre)elue:ts 
e)ffe;re;el  eis  shi|)me;nt.s  leer  in-steere;  pie:kiip 
eenly  will  ne)t  ejiialifv. 

Cieneral  Disi:ounl  Information 

(ie)nnningle;el.  e:e)-m;iile;el,  anel 
e:e)ml)ineel  mailings  are;  alle)we;el.  hut  a 
sepiirale  jeeestiige  .stiite;me;nt  is  re;e|nire;el 
fe)r  theese  mailpie;e:e;.s  eligible  te) 
partie:ipate  in  the;  applie:ahle;  preemeetieen. 

Eae:h  prie:e  re;elue;lie)n  will  he;  taken  e)ff 
the  eligible  |)e)st;ige;  ame)unt  elne  at  the; 
time;  e)f  mailing.  Preemeetion  eli.se:e)unt.s  ele) 
not  apply  to  single;-pie:e:e  First -(ila.ss 
Mail  |)ie:e:e;s  ine.lneling  resielual  single- 
l)ie;e:e  First-Cla.ss  Mail  pie;e;e;.s  e:laime;el  e)n 
a  j)e)st;ige;  statement  feer  Prese)rle;el  anel 
aute)matie)n  mailings.  Prie:e;  re;elue:tie)ns 
idse)  eh)  ne)t  eipplv  te)  any  .Stanelarel  Meiil 
re;.sielnal  pie;e:e;.s  ])aying  single;-pie;ce; 
First-Class  Mail  ])rle:e;.s. 

Eligible;  mailings  mn.st  he; 
ae;e:e)mpanie;el  hv  e;le;e;tre)nie: 
ele)e:ume;nt>itie)n.  snhmitteel  viei  mail.ehit. 
mail. xml,  e)r  Peestid  Wizeirel.  fhe; 
e;le;e:tre)nie:  ele)e;ume;nltitie)n  must  iele;ntifv 
the;  m.iil  e)wne;r  anel  mail  i)re;]):ir(;r  in  the; 
“l)\7fe)r"  fielels  leer  :dl  nniilings,  e;ithe;r  by 
the  (;n.ste)me;r  Re;gi.stratie)n  ID  ((iRID)  eer 
Mailer  ID  (MID)  a.ssigne;el  by  D.SP.S.  As 
a  ge;ne;r<il  re;nnnele;r.  imnlings  e)f 
initeematieni  flats  eer  ante)m<itie)n  e;arel.s 
anel  le;tte;r.s.  ine:lneling  .Stemelarel  Mail 
le;tte;rs  (e)the;r  them  the).se;  with  .simpliiie;el 
aelelre;s,se;s)  e:laiming  a  e:arrie;r  reente; 
aute)matie)n  le;tte;r  j)rie:e;,  must  h;ive; 
Intellige;nt  Mail  l)are:e)eles.  Fidl-se;rvie;e 
use  e)f  IMhs  is  re;eiuire;el  feer  seeme; 
])re)nie)tie)ns  as  spe;e:ifie;el. 

Re;gistralion  Bed’ore  Participation  and 
More  Ceneral  Information 

Te)  |)arlie:i])ate  in  any  e)f  the 
pre)me)tie)nal  |)re)gram.s,  e:u.ste)me;r,s  must 
l)e;  re;giste;reel  e)n  the;  lne:e;ntive;  Pre)grimis 
.Se;rvie:e;  iire;a  e)f  the;  Bn.sine;s.s  (ai.ste)me;r 
C;ite;way  at  hit i)s://>>cii(^\v(iv. lisps. com/ 
l)cg/lo<>in.Iitm.  Custeemers  must  .spe;e:ifv 
whie:h  pe;rmits  anel  (iRIDs  will 
l)artie:ip<ite  in  whie:h  pre)me)tie)n(s). 
Re;gi.stratie)n  e)])e;n.s  as  .spe;e:ifie;el  ie)r  e;ae:h 
l)re)gram  ahe)ve;.  Preegram  re;endre;me;nts. 
ine:lneling  u])elcite;el  FAQs,  ;ire  aviiilahle; 
e)n  the  RIBBS'^  \Ve;l)  site;  at  https:// 
ril)hs.iisi)s.<’ov/ 

index. cfm?i)(ig(;=mol)jl(;l)(irco(ic  eer  by 
e;mail  te)  mol)ilch(n'(:o(ie@usps.go\'. 

The  Pe)stal  .Se;rvie:e;  aele)])t.s  the; 
fe)lle)wing  e:hange;.s  te)  Moiling  Stondords 
of  the  United  States  Posted  Service, 
De)mestie:  Mail  Manual  (DMM),  vvhie:h  is 


ine:e)rpe)rate;el  hv  re;fe;re;ne:e;  in  the  (lode  of 
Federal  Itegnlations.  .Se;e;  30  CFR  111.1. 

t.isl  of  .Subjects  in  39  CFR  Part  111 

Aelministnitive  prae:tie:e  emel 
j)re)e;e;elure;.  Peestiil  .Se;rvie:e;. 

Ae:e:e)relingly,  3‘)  CFR  ])iirl  111  is 
ame;nele;el  as  fe)lle)ws: 

PART  111— [AMENDED.] 

■  1 .  The  authe)rity  e:itatie)n  lor  3t)  (iFR 
l)art  111  e;e)ntinue;.s  te)  re;ael  as  fe)lle)W.s: 

Aiithen'ily:  .'i  U..S.(;.  .")."i2(:d:  13  ll..S.t',.  ,301- 
307:  IH  II..S.{:.  1002-1737:  30  l)..S.(;.  101. 

401. 403,  404.  414,  410.  3001-301  1.  3201- 
3210. 3403-3400. 3021,  3022.  3020.  3032. 
3033.  anel  .3001. 

■  2.  Revi.se;  the  fe)lle)wing  see:lie)ns  e)f  the 
Mealing  Stemeleirels  of  the  United  Steites 
Posted  Service.  Deemestie:  Mail  Manual 
(DMM). 

Mailing  Standards  e)f  the  United  Stales 
Pe)stal  Service,  Deimestic  Mail  Manual 
(DMM): 

:k  it  it  -k  ie 

700  Special  .Standards 

***** 

70?)  Experimental  and  Tempeerary 
(ilassiti  cations 

***** 

IPevise;  the  title:  anel  complete  text  of 
:i.()  eis  fedhnvs:} 

3.0  Promotieins  for  f’irst-Class  Mail 
and  Standard  Mail  for  2013 

3.1  Summary  e)f  Preigrams 

There;  will  he;  six  ne;w  pre)me)tie)n<d 
ine;e;ntive;  ])re)grams  e)ffe;reel  eluring 
e:ale;nelar  ye;ar  2013  feer  Pre;.se)rle;el  anel 
auteematie)!)  First-Cla.ss  Mail  eiarels, 
le;tle;rs.  anel  flats,  anel  .Stanelarel  Mail 
lette;rs,  flats,  e)r  i)are:els.  EDDM-Retail 
mailings  are  ne)t  eligible  for 
partie:ij)atie)n  in  any  e)f  the;  ])re)me)tie)n.s; 
()MA.S  anel  e)ffie:ial  ge)ve;rnment  mailings 
are;  e;ligil)le;  only  fe)r  participation  in  the 
Earne;el  Value  Reply  Mail  ])re)me)tie)n. 
Aeite)matie)n  letters  anel  flats  mn.st  l)e;ar 
e:e)rre;e;t  Intelligent  Mail  h;ire;e)ele;s. 
P<irtie:i])ant.s  in  e;ae:h  i)re)me)tie)n  al.se) 
iigre;e;  te)  |)artie:ipate;  in  a  survey  al)e)nt  the 
pre)me)tie)n.  .See;  3.2  leer  he)w  te)  re;gi,ste;r. 
The;  six  preemeetiomd  preegrams,  in 
e:;de;nelar  eereler,  are: 

ii.  Dire;e:t  Mail  Meehile;  Ce)nj)e)n  and 
Clie;k-te)-(iall 

1.  Re;gi.striilie)n:  );mnarv  l.^-A])!!!  30, 
2013: 

2.  Preegram  pe;rie)el:  M:ire:h  1-April  30, 
2013. 

1).  Earne;el  Value  Reply  Mail 

1.  Re;gistratie)n:  jiuinary  l.')-M;ire:h  31, 
2013; 

2.  Pre)gram  ])erie)el:  April  1-Iune  30, 
2013. 
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c.  FiiKiiging  'reelinologios 

1.  Riigistration:  lune  15-Sei)teinh(;r 
30, 2013; 

2.  Program  period:  August  1- 
Seplomher  30.  201 3. 

(1.  Picture  Permit  lupiriut 

1.  Advance!  r(!gistration;  4  months  or 
more  before  program  period  begins. 

2.  luirollment:  Jime  l-.S(!])tember  30. 
2013; 

3.  Program  period:  August  1- 
.S(!])temb(!r  30,  201 3. 

e.  Product  Samples 

1.  Regi.stratiou:  Mav  1-September  30. 
2013; 

2.  Program  period:  August  1  — 
Siiptember  30,  201 3. 

f.  Mol)ile  Buy-It  Now 

1.  Registration:  September  l.'l- 
D(!cember  31 . 2013; 

2.  Program  jieriod:  November  1- 
D(!cember  31,  2013. 

3.2  Registration  and  (lenerai 
(Conditions  for  Documentation 

(Customers  must  register  for  each 
promotion  t)n  the  Incentive  Programs 
S(!rvice  tbrougb  the  Business  (Customer 
(Cat(!vvav  at  https:/ /gatvmiv.usps. com/ 
hcg/Iogin.htm,  and  specify  wbicb 
permits  and  fCRIDs  will  partlci])ate  in 
the  promotion.  Mailjiieces  must  be 
mailed  under  the  following  conditions: 

a.  l'Cxc(!pt  for  the  ICarned  Value  Replv 
Mail  and  I’ictnn!  Piirmit  ])romotions. 
])ostagi!  must  be  paid  by  ])ermit  iiipnint 
or  by  affixing  metered  ])ostage  or  a 
precanciiled  stamp  to  each  pieci!  of  mail. 
Pieces  with  metered  ])ostage  must  bear 
an  exact  amount  of  jiostage  as  stipnlatcxl 
by  till!  cla.ss  and  shape  of  mail,  and 
according  to  the  table  published  in  the 
Federal  Register  notice  under  "jiostage 
payment  methods.”  Provisions  for 
additional  jiostage  are  in  234.2.2a  and 
334.2.2a  for  Finst -Class  Mail  pieces  over 
1  ounce,  and  in  244.2.2  and  344.2.2  for 
Standard  Mail  pieces  over  3.3  ounces. 

b.  The  postage  statement  anti  mailing 
documentation  must  be  submitted 
electronically.  The  mail  owner's 
identity  must  be  indicatetl  in  the 
electronic  documentation,  wbicb  must 
identify  tbt!  mail  owner  and  mail 
preparer  in  the  by/for  fields,  either  by 
Customer  Registration  ID  ((CRID)  or 
Mailer  ID  (MID)  a.ssignetl  by  the  IISPS. 
All  Presorted  and  auttimation  ])ieces 
declared  on  a  jiostage  statement  must 
(lualifv  for  the  discount. 

c.  'I'be  electronic  eqnivalent  of  the 
mail(!r’s  signature  c)n  the  postage! 
.statement  will  certify  that  i!acb 
mail])i(!C(!  claim(!d  on  the  postage 
statement  (jualifies  for  the  applicable 
jiromotion. 

3.3  Program  Descriptions 

Each  of  the  six  jn'oinotions  is  briefly 
described  below.  More  detailed 


information,  including  updatexl  FAQs, 
is  available  on  the  RIBB.S  Web  site  at 
https:/ /lihhs.usps.gov/ 
indcx.cfm'/pogc^mohilcbai'codc. 

3.3.1  Direct  Mail  Mobile  Coupon  and 
Click-to-Call 

rbis  promotion  ])rovides  an  upfront  2 
])(!rcent  postage  discount  for  ])resort  and 
automation  mailings  of  First-Cla.ss  Mail 
letters,  jeost cards,  or  Hats  and  Standard 
Mail  (including  Nonprofit)  letters  and 
flats  that  int(!grate  mail  with  inobih! 
technology.  'rb(!re  are  two  .sej)arate  ways 
to  partici])ate  within  tlu!  one  overall 
])rogram:  mailers  may  jiarticipate  in  one 
or  both,  but  only  one  discount  applies 
per  mailing.  The  Mobile  Coupon  o])tion 
integrates  bard-copy  coupons  in  the 
mail  with  mobile  platforms  for 
redem])tion.  Particijiation  in  the  Click- 
to-Call  option  increases  use  of  mail  with 
mobile  barcodes  that  jirovide  click-to- 
call  functionality.  (Conditions  are  as 
follows: 

a.  For  the  Mobile  Couj)on  program, 
the  coupon  is  offered  onlv  to  mailpiei:e 
reci])ients.  tlu!  (!ntir(!  path  to  ]nircbas(! 
must  be  mobile-o])timized,  and  at  lea.st 
one  of  the  following  two  options  applv: 

1.  rb(!  mail])iece  must  1)(!  a  coupon, 
(!ntitling  only  the  r(!ci])ients  to  a 
discount  off  a  jiroduct  or  service. 

2.  rbe  mailpiec(!  must  contain  either 
mobil(!-print  tet:bnology  that  can  be 
scanned  bv  a  mobile  d(!vice  linking  to 
a  mobile  coupon  or  a  short  numl)(!r  to 
b(!  u.sed  to  initiati!  a  text  communication 
that  triggers  a  t(!xt  mes.sage  with  a  one¬ 
time!  con])on  or  code. 

1).  For  both  options  in  3.3.1a,  cou])on 
r(!cij)ients  must  b(!  able  to  present 
])bysical  cou])ons  or  couiions  stored  on 
mobile  devices  at  retail  locations  or  the 
mail])iece  must  contain  a  code  to 
receive  a  di.scount  online  or  via  a  call 
center. 

c.  For  the  Click-to-(Call  program,  the 
mailjiiece  must  contain  mobile 
technology  that  can  be  scanned  bv  a 
mobile  device  and  the  scanned  item 
must  link  directly  to  a  mobile-optimized 
\V(!b  site  with  a  “i:lick  to  call”  link  or 
to  a  phone  number  on  the  user’s  jibone. 
The  mail])iece  must  contain  text  near 
the  image  to  guide  the  consumer  to  scan 
tb(!  image. 

3.3.2  Earned  Value  Reply  Mail 

Fir.st-(dass  Mail  Business  Replv  Mail 
(BRM)  and  Clourtesy  Reply  Mail  ((’.RM) 
mail(!rs  will  receive!  a  SO. 02  j)ostage 
cr(!dit  for  each  mai:binable  BRM  or(iRM 
card  or  letter  bearing  a  (jualifying 
Intelligent  Mail  barcode!  (IMb)  that  is 
se:anne!el  in  the  pexstal  netweirk  eluring 
the  preigram  iierieeel.  IMbs  on  reply 
pie!ce!s  must  be!  ene:e)ele!el  with  the  e:e)rre!e:t 
Mailer  ID,  bare:oele  ID,  se!rvice  type  ID. 


anel  corre!e:t  ZIB-i-4  re)uting  e:oele!  as 
assignexl  by  the  IkSl’S.  Redxite  e:re!elits 
e;im  be!  reuleuiineel  feer  jeeistage  leer  future 
mailings  e)f  First-(dass  Mail  jirexseert  anel 
!iute)matie)n  letters,  e.arels,  eer  fkits,  eer  feer 
.Staneliirel  Midi  lettens  e)r  flats  paiel  fre)m 
the  perndt  ae:e:e)unt  wbeere  the  e:re!elit  was 
iiliplieel. 

3.3.3  Emerging  Technologies 

If  nudtiple  emerging  te!e:bne)le)gie!S  are 
useeel  e)n  the  same  mailpie!e:e!,  the  2% 
u])front  elise:e)unl  is  e)nly  apjilieel  e)ne:e!. 

Te)  be!  eligible  feer  the  eli.se:e)unt,  all  First- 
(dass  Mail  present  anel  aide)matie)n 
e.arels,  letters,  or  flats,  anel  Stiinelarel  Mail 
letters  or  Hats  must  meeet  at  leuest  eene  eef 
the  folleewing  re!epdre!me!nts: 

a.  The  mailpie!e:e  must  ceentain  a  Nexir- 
Fielel  Ciommunieiatieni  (NFCi)  smart  tag 
e)r  RFID  e;bip  that  allows  information  te) 
be  transmitte!el  te)  a  me)bile!  elevice. 

1).  The  mailpie!e:e!  must  e:e)ntain  print 
that  allows  the  re!e:i])ie!nt  te)  engage  in  an 
augme!nte!el  rexilitv  e!xj)e!rie!ne:e!,  relevant 
to  the  eiontemts  of  the  maili)ie!e;e. 
iae:ilitate!el  by  a  me)l)ile!  ele!vie:e!  e)r 
e:e)m])nte!r. 

e:.  The  mailpie!e:e!  mu.st  inteegrate! 
eleliverv  e)f  the  pbvsie:al  mailpie!e:e!  with 
me)l)ile!  te!e:bne)le)gv.  alle)wing  the!  user  te) 
e:e)m])le!te!  autbe!ntie;atie)n  pre)e:e!s.se!s  fe)r 
e:nste)me!rs  anel  mail  re!e:ipie!nts.  Maile!rs 
mu.st  e)btciin  prieer  €ip|)re)Vcil  freem  the 
DSPS  |)re)gn]m  e)ffie:e!  for  exie:!)  ])re)j)e)se!el 
pre)e:e!ss. 

3.3.4  Picture  Permit  Imprint 

Fe)r  ])re!-appre)ve!el  mailers,  the  Pie:ture! 
Peermit  feu!  leer  Fir.st-dla.ss  Mail 
auteematieen  letters  anel  e:arels  will  be 
widve!el.  anel  the  feie  feer  .Stanelarel  Mail 
aidomatieen  letters  will  be!  waiveel.  Full- 
.service  Inte!llige!nl  Mail  l)are:e)ele!s  are 
reupdrenl  on  e!ae;b  pieu-.e.  Mailers  anel 
mail  servie:e  provielers  must  e:omple!te 
re!gistratie)n  feer  Pieiture  Permit  at  the 
Wed)  site:  \v\v\v.  iisps.com/picturcpcrm it. 
After  e:e)mpletie)n  e)f  the  autbe)rization 
])re)e:e!ss,  pre!ap])re)ve!el  partie:ipimts  will 
l)e!  inviteel  te)  reigister  for  the  pre)me)tie)n. 
Peistage  must  be  paiel  bv  peninit  imjirint; 
peirticipants  must  e:bdm  the  waiver  of 
fees  e)n  the  e!lee:tre)nie:  |)e)stage  statennemt 
at  the  time  e)f  sidemissieen.  All 
mailpie!e:es  in  a  mailing  must  be  eeligible! 
for  the  pre)me)tie)n.  Qualifieel  PVDS 
mailings  that  are  venifieel  anel  paiel  leer 
bv  Septennber  30,  2013  mav  be!  e!ntere!el 
at  elexstiiiidie)!)  entry  fae;ilitie!s  tbreeugb 
()e;te)be!r  l.'i.  2013.  ' 

3.3.3  Proeluct  Samph:s 

The  Pieeelue.t  S;unple)s  ])re)me)tie)n  will 
preeviele  mailers  with  a  5  pe!re:e!nl  upfreent 
postage  elise:e)unt  on  epialifying  mail  that 
e:e)ntains  ])re)elue:t  samiiles.  All 
ejualifying  pare:e!ls  must  e:e)ntain  a 
])roelue:t  sample.  Qualifieul  PVDS 
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mailings  that  are  verified  and  paid  tor 
by  .SeptemlMM-  30.  2013  inav  he  entmed 
at  d(;.stination  entry  facilities  tlirough 
()( tol)er  l.'i.  2013. 

3.3.0  Mobile  Huy-Il  Now 

The  Mol)ile  Bny-lt-Now  promotion 
provides  mailei's  (of  presort  and 
automation  First-('lass  Mail  cards, 
letters,  and  flats  and  Standard  Mail 
letters  and  flats)  with  an  upfront  2 
|)ercent  postage  discount.  Qnalifving 
mailpieces  must  include  a  two- 
dimensional  barcode  or  print/mohih! 
technology  that  can  he  read  or  scanned 
by  a  mobile  device,  dinictlv  leading  the 
nicipient  to  a  mobile-optimized  Web 
page  that  allows  the  purcha.se  of  an 
adverti.sed  jiroduct  through  a  financial 
transaction  on  the  mobile  device.  The 
mailpiece  must  also  contain  text  near 
the  image  tliat  guides  the  consumer  to 
scan  the  image.  The.se  additional 
reciuirements  ap])lv; 

a.  The  destination  \V(!l)  })age  must 
contain  information  reUnant  to  the 
content  of  the  mailj)iece  and  some  of  the 
j)roducts  advertised  must  he  available 
for  purcha.se  on  a  mobile  din  icc;. 

1).  The  purchase  must  !«;  able  to  he 
comphMed  through  the  mobile  device 
via  an  electronic  pavimnit  method,  or  hv 
allowing  an  order  plaiHul  on  tin;  mobile 
device  through  the  Internet  leading  to  a 
suhscHiuent  invoice. 

c.  A  product,  for  pur|)os(!s  of  this 
promotion,  is  defined  as  a  tangible  and 
|)hv.sical  itcMii  that  can  he  shippcul  via  a 
mailng  or  shipping  product  offmed  by 
the  USF.S  (although  (hdiverv  hv  tin; 
ll.SF.S  is  not  recpiired). 

(1.  Products  must  h(^  offertid  for 
fulfillment  via  home  delivery:  products 
offered  as  shi|)ments  for  in-.store  j)ickuj) 
only  will  not  (pialify. 

3.4  Discounts 

For  all  |)romotion  providing  an 
upfront  postage  discount,  mailers  must 
claim  the  postage  di.sc:ount  on  the 
|)ostage  statement  at  the  time  the 
.statement  is  (dectronit.allv  submitted. 
Mailings  with  postage  affixed  will 
deduct  the  discount  amount  from  the 
additional  po.stagt;  due,  exce])t  that  mail 
s(!rvice  jn-oviders  authorized  to  submit 
Vahu;  Added  Rc'fund  {‘'VAR")  mailings 
mav  include  the  discount  in  the  amount 
to  he  ndunded.  .See  al.so  3.2. 

3..1  Mobile  Barcode  or  Image 
PhH;emenl 

For  promotions  that  include  ])rlnting 
of  a  mohih;  barcode  or  other  .scannahle 
printed  image,  the  image  cannot  he 
placed  on  a  detached  address  lalxd 
(l)Al.  or  13ML)  or  card  that  is  not 
attached  to  the  mail|)iece.  The  image 
cannot  lx;  placed  in  the  (postage)  indicia 


zone  or  the  (Intelligent  Mail)  barcode 
clear  zone  on  the  outside  of  the 
mailpiece.  For  letters,  the  barcode  clear 
zone  is  dcdined  in  202. ,'5.1.  I’or  flats,  the 
harcodi;  clear  zom;  for  this  ])ur])ose  is 
the  barcode  its(;lf  and  an  anxi  that 
extends  an  additional  '/»  inch  from  anv 
part  of  the  harcodt;.  'I’lu!  indicia  zone  is 
defined  as  follows: 

a.  The  ])o.stage  “indicia  zone"  is  2 
inclu's  from  the  toj)  (ulge  by  4  inches 
from  the  right  edge  of  the  mailpiece: 

1).  When  the  ])oslage  indicium  is  not 
in  fh(!  area  de.scrihiul  in  3.4a.  the  mobile 
barcode  or  image  must  not  be  placed 
within  2  incluis  of  the  actual  ])o.slage 
indicium. 

***** 

\V(;  will  publish  an  appro|)riate 
amendment  to  30  (IFR  part  111  to  refh;ct 
these  changes. 

Stanley  F.  Mires. 

Aitonun'.  Lc;4(il  Policy  and  Lc;^isl(itiv(‘  Advice. 
IKK  Doc.  Kiled  2-21-i;t:  H:4r>  anil 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R04-OAR-201 2-0961 ;  FRL-9782-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Charlotte,  Raleigh/Ourham  and 
Winston-Salem  Carbon  Monoxide 
Limited  Maintenance  Plan 

AGENCY:  Hnvironmenlal  Protection 
Agency  (FFA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EBA  is  taking  direct  final 
action  to  approve  a  limited  maintenance 
])lan  ujidate  submitted  by  the  .State  of 
North  Carolina,  through  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources  (NC  DENR),  on 
August  2.  2012.  The  limited 
maintenance  ])lan  u|)date  is  for  the 
Charlotte,  Raleigh/Durham  and 
Winston-.Salmn  carbon  monoxide  ((X)) 
maintenance  anias.  .Specifically,  the 
.State  submitted  a  limited  maintenance 
plan  update  for  CX).  showing  continued 
attainment  of  the  8-hour  (X)  National 
Ambient  Air  Quality  .Standard  (NAAQ.S) 
for  the  (Xiarlotte,  Raleigh/Durham  and 
Winston-.Sahmi  Areas.  The  8-hour  (X) 
NAAQ.S  is  0  |)arts  jier  million  (])pm). 
13’A  is  taking  direct  final  action  to 
ap])rove  the  limited  maintenance  plan 
update  because  it  is  consistent  with  the 
(Mean  Air  Act  (C.AA  or  Act),  and  EBA’s 
policy  for  limitixl  maintenance  ])lans. 
DATES:  This  direct  final  rule  is  effective 
Ai)ril  23.  2013  without  further  notice. 


unle.ss  1‘3’A  receives  adverse  comment 
by  March  2.'i,  2013.  If  EBA  receives  such 
comments,  it  will  publish  a  timelv 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  j)ublic 
that  the  rule  will  not  take  effect. 
ADDRESSES:  .Submit  vour  comments, 
identified  by  Docket'll)  No.  EBA-R04- 
()AR-201 2-0001.  bv  one  of  the 
following  iiKithods: 

1.  www’.ivouhdions.oov:  Follow  the 
on-liiK!  instructions  for  submitting 
comments. 

2.  Enuiil:  I{4-Iil)S@oi)(i.oov. 

3.  Fax:  (404)  .'j(i2-901 0.' 

4.  Mail:  EBA-R04-()AR-201 2-0001 . 
Regulatory  Development  .Section.  Air 
Blanning  Branch,  Air.  Besticid(;s  and 
Toxics  Management  Division,  IJ..S. 
I'invironmental  Brotection  Agency, 
Region  4.  01  F'orsyth  .Street  k\V., 

Atlanta,  Georgia  30303-8000. 

Hand  Dalivary  or  Coaviar:  l.,ynorae 
Benjamin.  Chief,  Regulatory 
Dcn  elopment  .Section,  Air  Blanning 
Branch.  Air,  Besticid(;s  and  Toxics 
Management  Division,  l)..S. 
Environmental  Brotection  Agenev. 
Region  4.  01  I'^orsyth  .Street  .SW., 

Atlanta.  Georgia  30303-80()0.  .Such 
deliveries  fin;  only  accepted  during  the 
Regional  Office's  normal  hours  of 
o]){;ration.  The  Regional  Office’s  official 
hours  of  business  are  Mondav  through 
Friday,  8:30  to  4:30,  excluding  Federal 
holidays. 

Insiruclions:  Direct  vour  comments  to 
Doc:ket  ID  No.  EBA-R64-OAR-201  2- 
OtlOl.  EBA’s  poliev  is  that  all  comments 
reciiived  will  be  inc:luded  in  the  ])ublic 
docket  without  change  and  may  be 
made  available  online  at 
WWW. raoiildi ions. oov.  including  any 
personal  information  ])rovided.  unless 
the  comment  includes  information 
claimed  to  be  (Confidential  Business 
Information  (CCBI)  or  other  information 
whose  di.sclosure  is  restricted  by  .statute. 
Do  not  submit  through 
www.raoulations.oov  or  email, 
information  that  vou  consider  to  be  (CBl 
or  otherwise  ])rotected.  The 
www.raonlations.oov  Web  siti;  is  an 
“anonymous  access”  sv.stem,  which 
means  ICBA  will  not  know  your  idimtity 
or  c:ontact  information  unless  you 
])rovide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EBA  without  going  through 
www.ragnlations.oov.  your  email 
address  will  be  automatically  ca])tnred 
and  included  as  ])art  of  the  comment 
that  is  ])laced  in  the  ])ublic  docket  and 
made  ayailable  on  the  Internet.  If  you 
submit  an  electronic  comment.  EIY\ 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
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disk  or  CD-ROM  you  sul)init.  If  FPA 
cannot  read  your  c;omment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  FFA  may  not  he 
able  to  consider  vour  comment. 
Idectronic  fil(!s  should  avoid  the  use  of 
sjxicial  charact(!rs,  any  form  of 
eiu:ry|)tion.  and  he  Inn;  of  any  delects  or 
viruscis.  I’’or  additional  iid'ormation 
about  FFA’s  public  docket  visit  the  EPA 
Docket  (Center  homepage  at  http:// 

WWW. cpd.gov/cpdhoim!/ dockets. ht  in. 

Docket:  AW  docinmmts  in  the 
electronic:  docket  arci  listed  in  the 
www.regdldtioiis.gov  index.  Although 
listed  in  the  indcjx,  some  information  is 
not  publicly  available!,  i.e.,  (331  or  other 
information  whose  disclosure  is 
restricted  by  statute.  (Certain  cMher 
material,  such  as  copyrighted  material, 
is  not  placcid  on  the  Internet  and  will  he 
publicly  available  onlv  in  hard  c:opy 
form.  Publicly  available  dockch 
maten’icds  are  available  either 
electronically  in  www.reguldtions.gov  or 
in  hard  copy  at  the  Regulatory 
D(!V(!loj)ment  Sciction,  Air  Planning 
Branch.  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
R(!gion  4.  81  Forsyth  .Street  SW.. 

Atlanta.  Ceorgia  :R):3():3-8!)8().  EPA 
recpicists  that  if  at  all  possible!,  vou 
contact  the  i)erson  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  .S(!ction  to 
.schedule  vour  inspection.  The  R(!gional 
Office's  official  hours  of  l)nsin(!s.s  are 
Monday  through  Friday.  8:30  to  4:30, 
(!xchiding  fedi!ral  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ric.hard  Wong,  Rcigulatorv  Dcwelopmcmt 
.S(!ction,  Air  Planning  Branch.  Air. 
P(!sticid(!s  and  Toxics  Management 
Division,  U.S.  Environmental  Prot(!Ction 
Agency,  Region  4.  81  Forsyth  .Str(!et 
SW..  Atlanta,  Oeorgia  30303-8080.  The 
tele])hone  numhen-  is  (404)  .'582-8728. 

Mr.  Wong  can  he  reached  via  electronic 
mail  at  wong.richdi'd@epd.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

1.  Background 

It.  Whal  (:ril(!ria  is  EPA  using  to  evaluate  this 
suhiniltal? 

III.  What  is  EPA's  analysis  of  this  suhinillal? 

A.  K(!(iuirenu!nls  of  .Section  I7.'5.\  of  the 
CAA 

B.  (ionsisl(!ncy  With  Ihc!  Oclohc!!-  (i.  Hltl.'i. 
Memorandum 

1.  Allainm(!nt  Inviiulorv 

2.  Miuntenancc!  n(!monslration 

3.  Moniloring  Ni!l\vork  and  Ycirificalion  of 
(ionlimuid  Attainment 

4.  (;onting(!ncy  Plan 

,5.  (ionformily  l)(!lernunalion  finder 
l.imited  Maintenance  Plan 

IV.  Einal  Action 

V.  Statutory  and  Executivi!  ()rd(!r  Reviews 


I.  Background 

A  malnt(!nanc(!  plan,  as  defined  in 
S(!Ction  17.'5A  of  tlu!  (;AA,  is  a  r(!vision 
to  the  .SIP  to  j)rovide  for  the 
maintenance  of  the  NAAQ.S  for  the  iiir 
])ollntant  in  (|U(!slion  in  tlu!  anxi 
concermul  for  at  least  10  years  after  th(! 
red(!signation.  lught  y(!ars  after  the 
rtnlesignation,  states  ari!  r(!(|nir(!d  to 
submit  an  nixlate  to  the  maint(!nance 
plan  to  provide  for  the  maintenance  of 
the  NAAQ.S  for  another  10  years  after 
the  initial  10  year  period  has  expired. 
North  Ckirolina’s  second  maintenance 
])Ian  for  the  (diarlotte,  Raleigh-Dnrham 
and  Winston-.Salem  Areas  was  approverl 
on  March  24,  2008  (71  FR  14817). 

A  limited  maintenance  j)lan  for  (X)  is 
a  maintenance  ])lan  that  is  available  to 
.states  that  have  demonstrated  that  the 
design  values  for  (X)  in  the 
nonclassifiahle  nonattainment  or 
maintenance  arcsi  are  at.  or  below,  7.8.'5 
])pm  or  8.')  ])erci!nt  of  the  8-hour  CO 
NAAQ.S.  To  (pialify  for  a  limited 
maintenani:e  j)lan.  the  area’s  design 
value  must  not  exceed  the  7.().'5  p]nn 
threshold  thronghoid  the  (!ntire 
rulemaking  process.  The  design  value 
for  (X)  is  defined  as  the  .second  highest 
reading  in  the  anxi  in  a  two-y(!ar  period. 
.Should  an  anxi  have  more  than  one 
monitor,  the  monitor  with  the  second 
highest  value  in  a  two-vear  |)(!riod 
serv(!s  as  the  design  monitor.  I*]PA  has 
also  |)r(!viously  det(!rmined  that  the 
limited  maintenance  plan  for(X)  is 
available  to  all  stat(!s  as  part  of  their 
update  to  tlu!  maintenance  j)lans  as  per 
s(!ction  1  7.'5A(h).  regardless  of  the 
original  nonattainment  cla.ssification,  or 
lack  thereof. 

NC  DENR  elected  to  convert  its 
.second  lO-year  maintenance  plan  for  (X) 
to  a  limited  maintenance  j)lan.  to 
provide  additional  flexibility  for 
imi)lementing  trans])ortation  conformity 
rec|uirements  in  these  (X)  maintenance 
areas.  Briefly,  countii!s  in  the  Charlotte, 
Ral(!igh-Dnrham  and  Winston-.Salem 
Areas  were  previously  d(!signated 
nonattainment  for  the  8-hour  (X) 
NAAQ.S.  See  .')()  FR  .'58894,  November  8, 
1991.  Th(!.se  aixxis  sub.setjnently  attained 
the  8-hour  (X)  NAAQ.S  and  were 
redesignated  from  nonattainment  to 
attainment.  On  Novemh(!r  7.  1994,  EPA 
ixulesignated  tin!  Winston-Sal(!m  Area  to 
attainment  for  tin!  8-honr  (X)  NAAQ.S 
ha.s(!d  on  the  measured  air  (inality  data 
and  a  lO-vear  maintenance!  plan 
submitted  for  tin!  Winston-.Salem  Anxi. 
See  .'ll)  FR  48399.  Additionally,  on 
.Se])teml)(!r  18.  199.'5.  EPA  redesignated 
both  the  Charlotte  Area  and  the  Raleigh- 
Dnrham  Areui  to  attainment  for  the  8- 
hoiir  CX)  NAAQ.S  ba.sed  on  the  measured 
air  ijuality  data  and  the  lO-year 


maintenance  })lan  submitted  for  these 
areas.  .See  80  FR  392.'58. 

.S(!ction  1 7.'5A(1))  of  the  CAA  mandat«!s 
that  the  .State  shall  submit  an  additional 
n!vision  to  the  maintenance  plan  eight 
y<!ars  after  r(!designation  of  any  aixsi  as 
an  attainment  area.  NC  DENR  fulfilled 
this  reejuirement  by  providing  the 
second  and  final  maint(!nance  |)lan  for 
all  thrcH!  CO  maintenanci!  areas  in  the 
.State.  EPA  suhseriuently  apj)rov(!d  NC 
DENR’s  maintenance!  plan.  In  summary, 
on  March  24.  2008,  EPA  apj)roved  the 
.seceend  10-year  maintenance  ])lan  for  the 
(Xiarlotte,  Raleigh-Dnrham,  and 
Winston-.Salem  CO  Maintenance  Areas, 
which  are  composed  of  the  following 
four  counties:  Mecklenburg  (Charlotte 
Area):  Durham  and  W'ake  (Raleigh- 
Dnrham  Area):  and  Forsyth  (Win.ston- 
.Salem  Area).  See  71  FR  14817. 

As  mentioned  above,  NC  DENR 
elected  to  convert  the  second 
maintenance  plan  for  the  Charlotte, 
Raleigh-Dnrham  and  Win.ston-.Salem 
Ar(!a.s  to  a  limited  maintenanci!  plan  for 
the  ease  of  implementing  transportation 
conformity  re(|uirements  for  thi!  (X) 
NAAQ.S.  Till!  limited  maintenance  plans 
was  submitted  on  August  2.  2012.  for 
EPA  apiiroval.  EPA  has  made  the 
det(!rmination  that  North  Carolina's 
limit(!d  maintenanci!  plan  .satisfies  the 
requirements  for  section  17.‘5A 
maintenance  plan,  and  is  consistent 
with  EPA’s  policy  for  limiteil 
maintenance  plan  elements  as  outlined 
in  an  October  8.  199,'5.  memorandum 
from  the  Office  of  Air  Quality  Planning 
and  .Standards  .  entitled  “Eimiled 
Maintenance  Plan  Option  for 
Nonclassifiahle  (30  Nonattainment 
Areas"  (October  8.  1995,  Memorandum). 
More  information  regarding  limited 
maintenance  plan  requirements  is 
jH’ovided  below. 

II.  What  criteria  is  EPA  using  to 
evaluate  this  submittal? 

In  addition  to  the  general 
requirements  in  section  17.'5A  of  the 
CAA.  guidance  for  (X)  limited 
maintenance  plans  is  provided  in  the 
October  8.  199.'5,  memorandum,  which 
states  that  the  following  five 
conqionents  need  to  he  addres.sed:  (1) 
Attainment  inventory;  (2)  maintenance 
demonstration:  (3)  monitoring  network/ 
verification  of  continued  attainment;  (4) 
contingency  plan;  and  (.'ll  conformity 
determinations  under  limited 
maintenance  jilans.  The.se  elements 
were  outlined  in  the  October  8,  199.'5, 
EPA  memorandum,  and  are 
comjirehunsively  discussed  below. 
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III.  What  is  FPA’s  analysis  of  this 
submittal? 

A.  lUHiuiranu’iUs  of  S(u:ti()n  I75A  of  the 
CAA 

.Section  17.'>A  contains  Ibur 
snl)s(!cti()ns  j)ortaining  to  maintenance 
plans.  Section  17.'iA(a)  establishes 
r(!(|nireinents  for  initial  ,S1F 
rcidesignation  nupiest  maintenance 
plans,  as  pniviously  addressed  by  North 
(Carolina  and  siih-siupumtlv  approved  by 
FFA  for  all  three  of  North  Carolina’s  (X) 
areas.  .See  .S9  FR  488‘)‘)  and  80  FR 
80258. 

.Section  175A(1))  recpiires  .States  tc) 
submit  an  update  to  the  maintenance 
plan  eight  years  following  the  original 
redesignation  to  attainment,  h’or  the 
.section  175A(b)  update,  tin;  .State  must 
outline  methods  for  maintaining  the 
|)ertinent  NAAQ.S  for  ten  years  after  the 
expiration  of  the  ten-year  period 
referred  to  in  snb.scndion  (a),  i.e..  North 
Carolina's  maintenance  j)lan  update 
mn.st  outline  nnUhocls  for  maintaining 
the  CO  NAAQ.S  through  2015.  NC  DKNR 
satisfied  the  reipiirements  for  the  second 
maintenance  plans  for  all  of  its  fX) 
maintenance  areas,  and  Fl’A 
snbsecpientlv  approved  N(;  DENR’s 
second  maintenance  plan  for  each  of  its 
(X)  maintenance  areas.  .See  71  FR  14817. 
March  24.  200().  As  indicated  above, 
although  North  (larolina  has  previouslv 
.satisfied  the  retpiirements  for  the 
175A(1))  maintenance  plan  updates  for 
all  of  its  (X)  areas,  the  .State  has  elected 
to  convert  these  maintenance  jilans  to 
limited  maintenance  plans. 

.Section  175A{c)  does  not  a])])lv  to  this 
rulemaking,  given  that  FRA  has 
jirevionsly  redesignated  the  Charlotte, 


Raleigh/Durham,  and  Winston-.Salem 
areas  to  attainment  for  CO. 

.Section  175A(d)  which  included  the 
contingency  |)rovisions  re(|nirements 
are  addressed  in  detail  in  section  B4, 
below. 

B.  (Jonsistioicv  With  ilu;  Ocloher  (i,  If)f)5. 
Moiuontndiim 

As  di.scnssed  above.  Id’A’s 
inter])retation  of  .section  175A  of  the 
(^AA.  as  it  pertains  to  limited 
maintenance  plans  for  (X).  is  contained 
in  the  OcXoher  8.  1885,  Memorandum. 
North  Carolina  addressetl  the  five  major 
elements  of  that  policy,  as  follows: 

1.  Attainment  Inventory 

The  .State  is  recpiired  to  develop  an 
attainment  emissions  inventory  to 
identify  a  level  of  emissions  in  the  area 
which  is  sufficient  to  attain  the  CO 
NAAQ.S.  This  inventory  .should  he 
consistent  with  ERA’s  most  recent 
guidance  on  emission  inventories  for 
nonattainment  areas  available  at  the 
time  and  should  include  the  emi.ssions 
(hiring  the  time  period  as.sociated  with 
the  monitoring  data  showing 
attainment.  It  should  he  ha.sed  on  actual 
■‘ty])ical  (X)  season  day"  emissions  for 
all  source  cla.ssifications  (i.e..  stationarv 
])oint  and  area  sources  and  nonroad  and 
onroad  mobile  sources)  for  the 
attainment  year.  In  its  August  2,  2012, 
submittal,  N(;  DENR  jirovided  a 
coni])rehensive  (X)  emissions  inventory 
for  nonroad  mobile,  onroad  mobile, 
point,  and  area  sources  for  the  (Charlotte. 
Raleigh-Durham.  and  Win.ston-.Salem 
CXI  Maintenance  Areas. 

NC  DENR  coll(n:ted  or  developed 
point  source  emissions  inventory  from 


stationary  .sources  that  have  the 
jiotential  to  emit  more  than  five  tons  jier 
year  of  (X)  emissions  from  a  single 
facility  and  are  recpiired  to  have  an 
oiierating  iiermit.  The  stationary  area 
source  inventory  is  estimated  on  a 
county  level  and  consisted  of  those 
.sources  whose  emissions  are  relativelv 
small,  hut  due  to  the  large  number  of 
sources,  the  collective  emissions  could 
he  significant.  North  Carolina  estimated 
the  stationary  area  source  emissions  by 
multiplying  an  emission  factor  by  some 
known  indicator  of  collective  activity 
(such  as  fuel  usage,  number  of 
households,  or  iiopulation).  For  on-road 
mobile  source  emissions.  NC  DENR 
used  IJ.SERA’s  Motor  Vehicle  Emission 
.Simulator  (MOYE.S)  model  version 
201()a  (i.e..  M()YE.S2()l()a),  released  in 
August  2010.  for  estimating  vehicle 
emissions.  Nonroad  mobile  sources  are 
])ieces  of  eejuipment  that  can  move  hut 
do  not  use  roadways  (e.g.  lawn  mowers, 
construction  e(|uipment.  railroad 
locomotives,  aircraft).  The  emissions 
from  this  categorv  are  calculated  at  the 
county  level  using  IJ.SERA's 
N()NR()AD2008s  nonroad  mobile 
model,  with  the  exception  of  railroad 
locomotives  and  aircraft  engines.  The 
railroad  locomotives  and  aircraft 
engines  are  estimated  by  taking  an 
activity  and  multiplying  by  an  emi.ssion 
factor.  Table  1  disjilav.s  the  2010 
attainment  year  emissions  inventory  as 
nujuired  for  the  limited  maintenance 
plans.  Appendix  B  of  North  Clarolina’s 
.SIR  submittal  jirovides  detailed 
discussions  regarding  the  development 
of  emi.ssions  (or  the  four  emission 
.source  classifications,  and  is  provided 
in  the  docket  for  today's  rulemaking. 


Table  1 — 2010  CO  Emissions  (tons/day)  for  Maintenance  Areas 


County 


Point 

source 


Area 

source 


On-road 


Non  road 


Total 


Raleigh-Durham  Maintenance  Area 


Durham  . 

Wake  . 

Total  . 

0.97 

1.17 

1.54 

4.26 

186.00 

642.97 

19.04 

70.62 

207.55 

719.02 

2.14 

5.80 

828.97 

89.66 

926.57 

Winston-Salem  Maintenance  Area 

Forsyth  . 

j  2.22 

1.41 

244.16 

23.97 

271.76 

Charlotte  Maintenance  Area 

Mecklenburg  . 

2.39 

4.21 

724.39 

114.71 

845.70 

2.  Maintenance  Demonstration 

In  the  October  8.  1885.  Memorandum. 
ERA  .stated  that  the  maintenance 
demonstration  nuiuirement  is 
considered  to  he  .satisfied  for 


nonclassifiahle  areas  if  the  monitoring 
data  show  that  the  area  is  meeting  the 
air  (piality  criteria  for  limited 
maintenance  areas  (i.e.,  85  |)ercent  of 
the  eight  hour  (X)  NAAQ.S,  or  7.85 


pjnn).  ERA  determined  in  this  .same 
memorandum  that  there  is  no 
re(piirement  to  jirotect  emissions  over 
the  maintenance  period.  In.stead,  ERA 
believes  that  if  the  area  begins  the 
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maintenance  pcniod  at,  or  below,  7.65 
ppm  (8.5  ])ercent  of  the  H-hour  (X) 
NAAQS),  the  applicability  of  prevention 
of  significant  deterioration  (PSD) 
nMiuirements,  control  measurcjs  already 
in  the  ,S1P.  and  otlna'  lederal  measures 


should  ])rovide  adecpiate  a.ssurance  of 
maintenance  throughout  the 
maintenance  period.  Moiutoring  data 
from  2()()8-2()l  1  shows  ail  three  areas 
below  the  8-hour  (X)  NAAQS  values  as 
listed  in  Table  2.  All  monitoring  levels 


are  well  below  the  85  percent  threshold 
of  7.65  ppm  and  therefore  the  State  has 
satisfied  the  maintenance  demon.stration 
recpurement  fora  limited  maintenance 
plan  for  each  of  its  CX)  maintenance 
areas. 


Table  2— CO  8-Hour  Monitored  Concentration  NAAQS 

[parts  per  million] 


County 

Monitor  ID 

2009 

2010 

2011 

8-hr  NAAQS 

Raleigh-Durham  Maintenance  Area 

Wake  . 

371830014 

1.3 

1.3 

1.4 

9 

Winston-Salem  Maintenance  Area 

Forsyth  . 

370670023 

1.7 

1.9 

2.1 

9 

Charlotte  Maintenance  Area 

Mecklenburg . 

1.7 

1.5 

9 

3.  Monitoring  Network  and  Verification 
of  ContiniKid  Attainment 

Once  an  area  has  been  redesignated, 
the  state  should  continue  to  operate  an 
ap))roi)riate  air  (piality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58,  to  verifv  the  attainment  status 
of  the  anra.  This  is  j)articularly 
important  for  areas  using  a  limited 
maintenance  plan  because  there  will  he 
no  cap  on  emissions.  In  accordance  with 
40  (;FR  Part  58,  NC  D1*]NR  commits  to 
continue  monitoring  (X)  at  the.se  three 
sites  to  ensure  that  (X)  concentrations 
nmiain  well  hrdow  the  7.65  i)pm 
threshold  for  limitrid  maintenance 
j)lans.  The  State's  monitoring  })lan  for 
2012  can  he  found  at  the  following  site; 
http:// WWW.  ncaiv.  org/m  on  it  or/ 
inonitoring_[}Ian/nowj)Ian/ 

20 1 2_NCiDA Q_Not work_Plan.pdf.  EP.A 
has  determined  that  the  State  has 
.satisfied  the  monitoring  network  and 
verification  of  continued  attainment 
requirements  for  the  limited 
maintenance  j)lan. 

4.  Contingency  Plan 

S(!ction  175A(d)  of  the  CAA  retjuires 
that  a  maintenance  plan  include 
contingency  provisions,  as  neces.sarv,  to 
promptlv  correct  any  violation  of  the 
NAAQ.S  that  occurs  after  r(;designation 
of  an  area.  The  October  (i.  1095. 
Memorandum  further  recpures  that  the 
contingency  provisions  identifv  the 
measures  to  he  adopted,  a  .schedule  and 
procedure  for  ado])tion  and 
implementation,  and  a  s])ecific  time 
limit  for  action  by  the  state. 

In  its  August  2,  2012,  submittal,  NC 
DENR  committed  to  the  same 
ce)ntingency  measunis  that  EPA 
previously  approved  on  March  24,  2006 


(71  FR  14817)  and  a  suhseciuent 
clarification  on  June  It),  2007  (72  FK 
33692).  The  State  ])re-adopted  an 
oxygenated  fuels  program  with 
minimum  oxygen  content  by  weight  of 
2.7  for  Charlotte;,  Raleigh-Durham,  and 
Winston-Salem  maintenance  areas.  The 
oxygenated  fuel  program  is  re(iuir(;d 
under  tin;  CAA  for  the  Raleigh-Durham 
and  Winston-Salem  areas  as  a  r(;(]uired 
control  measure  prior  to  the  attainm(;nt 
r(;designation.  (iharlotte  was  placed 
under  oxygenated  fuel  ])rogram  for 
effective  area-wide  (X)  emi.ssion 
reduction  and  ease  for  .State 
implementation.  The  triggering  date  will 
he  no  more  than  60  days  after  an 
ambient  air  (luality  violation  is 
monitored.  NC  DENR  will  commence  an 
analysis  and  regulation  development 
jjrocess  during  this  time.  The  State  will 
consider  the  following  control 
measures: 

a.  Amending  the  oxygenated  fuels 
Ijrogram  by  ado])ting  oxygenate  content 
of  2.0  ])ercent  to  2.7  jjercent  by  weight, 
or  activate  of  the  2.7  percent  by  eight 
pre-adopted  contingency  measure,  or 
2.7  percent  to  3.1  ])ercent  by  weight. 

1).  Exiianding  coverage  of  oxygenated 
fuels  to  include  counties  where  a  strong 
commuting  j)attern  into  the  core 
maintenance  area  exists. 

c.  Alternative  fuel  vehicle  i)rogram.s  to 
include  compre.ssed  natural  gas  and 
electric  vehicles. 

d.  Employee  commute  options 
|)rogram.s. 

NC  DENR  committed  to  implement  at 
least  one  of  the  control  measures  within 
24  months  of  the  trigger,  or  as 
(;xpeditiously  as  practicable.  EPA  has 
determined  that  the  .State  has  .satisfied 
the  contingency  plan  retjuirements 
pursuant  to  section  175A(d)  of  the  CAA 


as  well  as  those  of  the  October  6,  1995, 
Memorandum. 

5.  Conformity  Determination  Under 
Limited  Maintenanc:e  Plan 

The  trans])ortation  conformitv  rule  of 
November  24.  lt)93  (58  FR  62188),  and 
the  general  conformitv  rule  of  November 
30.  1993  (58  FR  63214).  a|)i)ly  to 
nonattainment  areas  and  maintenance 
ar(;as  operating  under  the  maintenance 
plans.  Under  either  rule,  one  means  of 
demonstrating  conformity  of  federal 
actions  is  to  indicate;  that  expected 
emissions  from  planned  actions  are 
consistent  with  the  emissions  budget  for 
the  area. 

1‘iPA's  October  6.  15)95.  Memorandum 
.states  that  emissions  budgets  in  limited 
maintenance  plan  areas  may  he  treated 
as  essentially  not  constraining  for  the 
length  of  the  maintenance  jieriod 
hecau.se  it  is  unrea.sonahle  to  exj)ect  that 
such  an  area  will  experience  .so  much 
growth  in  that  period  that  a  violation  of 
the  (X3  NAAQ.S  would  result.  In  other 
words.  EPA  concluded  that,  for  these 
areas,  emissions  ne(;d  not  he  capped  for 
the  maintenance  p(;riod. 

In  accordance  with  the  Transportation 
conformity  rule,  ap])roval  of  a  limited 
maintenance  ])lan  only  removes  tin; 
retpiirement  to  conduct  a  regional 
(ani.ssions  analysis  as  part  of  the 
conformity  determination.  The 
re(iuir(;ment  to  demon.strate  conformity 
])er  the  reepunanents  in  .section  93.105), 
in  Table  1  still  ai)|)lies.  Additionally, 
federally  funded  projects  are  still 
subject  to  “Hot  .S])ot”  analysis 
re(|uir(;ments.  However,  no  regional 
modeling  analysis  would  he  retiuired. 

Transportation  partners  should  note 
that  this  approval  of  these  limited 
maintenance  plans  in  future 
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transportation  contorinity 
determinations.  Additionally,  while  this 
iinding  waives  the  nMjnirinnents  for  a 
n'gional  emissions  analysis  lor  the  (X). 
as  mentiomul  ahovi;.  it  does  not  waive 
otlu!!'  coidbrmilv  riuininmients  for  the 
(X)  standard  for  tin;  {iharlolle.  Raleigh- 
nurliam  and  Winston-Salem  areas,  and 
it  does  not  waive  transportation 
coidbrmilv  reiinirement  for  other 
pollntants/precnrsors  for  which  the.se 
areas  may  he  designated  nonattainment 
or  redesigned  to  attainment  with  a  full 
maintenance  plan. 

The  State  has  satisfied  the  conformity 
determination  under  limited 
maintenance  plan  reiinirements  for  the 
CXiarlotte,  Raleigh-Durham,  and 
Winston-.Salem  areas  in  this  limited 
maintenance  jilan. 

IV.  Final  Action 

EPA  is  aiiproving  the  (X)  limited 
maintenam;e  plan  for  the  Clharlotte. 
Raleigh-Durham.  and  Winston-Salem 
Areas.  The  .State  of  North  (Carolina  has 
complied  with  the  reijuirements  of 
.section  ly.lA  of  the  (iAA.  as  inter|)reted 
by  the  guidance  provided  in  the  Octohm' 
(i.  Idtt.'i.  Memorandum.  North  Carolina 
has  shown  monitored  levels  of  (X)  in 
the  three  areas  have  been  consisteidly 
well  below  the  riujuisite  level  of 
ppm  for  the  8-hour  (X)  NAAQ.S  in  order 
to  (jualilv  for  the  limiteil  maintenance 
plan.  North  (Carolina  has  also  shown 
monitoreil  values  for  the  8-honr  (X) 
NAAQ.S  have  been  consistentlv  well 
below  the  NAAQ.S  levels  from  2()l)t)- 
2011.  EPA  has  made  the  determination 
that  the  North  (larolina.  August  2.  2012, 
snhmi.ssion  jiroviding  the  (X)  limited 
maintenance  plan  for  the  (Charlotte, 
Raleigh-Durham.  and  Winston-.Salem 
Areas  is  consi.stent  with  the  C.AA  and 
Id’A's  guidance  on  limited  maintenance 
plans.  This  action  is  being  taken 
l)ursnant  to  section  110  of  the  ('A A. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adver.se 
comments.  However,  in  the  ])ro])osed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
.se|)arate  document  that  will  serve  as  the 
proposal  to  ajiprove  the  .SIP  revision 
should  adverse  comments  he  filed.  This 
rule  will  be  effective  April  28,  2018 
without  further  notice  unle.ss  the 
Agency  receives  adver.se  comments  hv 
March  2.').  2018. 

If  EPA  receives  such  comments,  then 
El’A  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  jmhlic  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  he  addressed  in  a 
snh.seipient  final  rule  based  on  the 


proposed  rule.  liPA  will  not  institute  a 
second  comment  jieriod.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  uo  such  comments  are 
received,  the  |)uhlic  is  advised  that  this 
rule  will  he  effective  on  April  28.  2018 
and  no  further  action  will  he  taken  on 
the  pro])o,sed  rule.  Please  note  that  if  we 
receive  adver.se  comment  on  an 
amendment,  jiaragraph,  or  siulion  of 
this  rule  and  if  that  jirovision  may  he 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  tho.se  jirovisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Statutory  ami  Execaitive  Order 
Reviews 

Under  the  ('AA.  the  Administrator  is 
reijuired  to  ap])rove  a  .SIP  submission 
that  complies  with  the  ])rovisions  of  the 
Act  and  applicable  federal  regulations. 

42  U.S.t:.  7410(k);  40  CFR  .^>2. 02(a). 

Tims,  in  reviewing  .SIP  suhmi.ssions. 
EPA's  role  is  to  aiiprove  state  choices, 
provided  that  they  meet  the  criteria  of 
the  (^AA.  Accordingly,  this  final  action 
merelv  aiijiroves  state  law  as  meeting 
federal  reiinirements  and  does  not 
impo.se  additional  reijuirements  beyond 
those  im|)osed  by  state  law.  For  that 
reason,  this  final  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.'18  FR  .'1178.'!. 
October  4.  1!)08): 

•  Does  not  imjKise  an  information 
collection  burden  under  the  jirovisions 
of  the  Pajierwork  Reduction  Act  (44 
II.SX;.  8001  e/  .SCI/.); 

•  Is  certified  as  not  having  a 
significant  economic  imjiact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  I’lexihility  Act  (.'1 
U..S.C.  (iOl  e/  seq.)\ 

•  Does  not  contain  any  unfunded 
mandate  or  significantlv  or  uni(|uelv 
affect  small  governments,  as  de.scrihed 
in  the  Unfunded  Mandates  Reform  Act 
of  lOO.'l  (Pul).  L.  104-4): 

•  Does  not  have  f’etleralism 
im])lications  as  .s|)ecified  in  Executive 
Order  18182  (04  F482.'5.'j.  Augu.st  10, 
1900): 

•  Is  not  an  economically  significant 
regulatorv  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
1804r)  (()2  I'R  1088.'),  A|)ril  28,  1007); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  18211  (Ot)  FR 
288.').'),  May  22.  2001); 

•  Is  not  subject  to  reijuirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  100.')  (!.')  U..S.C.  272  note)  hecau.se 
aj)j)lication  of  those  requirements  would 
he  inconsistent  with  the  UAA:  and 


•  Does  not  j)rovide  EPA  with  the 
discretionary  authority  to  address,  as 
aj)i)roj)riate,  disi)roj)ortionate  human 
health  or  environmental  effec.ts,  using 
jirac.ticahle  and  legally  j)ermissil)le 
methods,  under  INecutive  Order  12808 
(.'ll)  FR  7820.  February  18.  1004). 

In  addition,  this  final  rule  does  not 
have  tribal  imj)lication.s  as  sjiec.ified  by 
Executive  Order  18178  (8.8  FR  87249.  ' 
November  t).  2()()()).  hecau.se  the  SIP  is 
not  aj)j)roved  to  aj)j)ly  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
ii  will  not  imjiose  suh.stantial  direct 
costs  on  tribal  governments  or  j)reemj)t 
tribal  law. 

The  Ciongressional  Review  Act.  8 
Ik.S.C^  801  (;t  SH(].,  as  added  by  the  .Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1008,  generally  j)rovide.s 
that  before  a  rule  mav  take  effect,  the 
agency  j)romulgating  the  rule  mu.st 
submit  a  rule  rejiort.  which  includes  a 
coj)y  of  the  rule,  to  each  Mouse  of  the 
(X)ngre.ss  and  to  the  Comj)troller  Oeneral 
of  the  United  .States.  EPA  will  submit  a 
rejiort  containing  this  action  and  other 
required  information  to  the  11..S.  .Senate, 
the  IJ..S.  House  of  Rej)re.sentative.s,  and 
the  Homjitroller  (leneral  of  the  United 
.States  jirior  to  j)uhlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  tU)  days  after  it 
is  j)ul)lished  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  8  Ik.S.U.  804(2). 

Under  section  807(h)(1)  of  the  UAA, 
j)etitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  .States 
(X)urt  of  Aj)j)eals  for  the  aj)j)roj)riate 
circuit  by  Ajn  il  28,  2018.  f’iling  a 
j)etition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
j)urj)o.ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  jietition 
for  judicial  review  may  he  filed,  and 
.shall  not  j)o.stj)one  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  challenged  later  in  jiroceedings  to 
enforce  its  requirements.  .See  section 
.807(b)(2). 

List  of  Subjects  in  40  UFR  Part  52 

Environmental  j)rotection.  Air 
j)ollution  control,  (iarhon  monoxide. 
lncorj)oration  by  referenc.e. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Rej)i)rting  and  recordkeejiing 
requirements,  .Sulfur  oxides.  Volatile 
organic  comj)ounds. 

Datiul;  l'’i;l)niarv  11.  2013. 

A.  .Stanley  Meiliurg, 

/li;///i”  /teg/one/  Adiiiinisirdtor.  4. 

40  (iFR  j)art  82  is  amended  as  follows 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  I’lie  aiithoritv  citation  for  ])art  .')2 
continues  to  r(nul  as  follows: 


AiitliDrity:  42  U.S.tL  7401  at  sw/. 

Subpart  II — North  Carolina 

■  2.  Section  .'j2. 1  77()(e)  is  amended  l)y 
adding  a  lunv  tmtrv  for  (intry  for  ‘‘8-1  lour 
(’.arhon  Monoxide  Limited  Maintenance 


Plan  for  Charlotte,  Raleigli/Durham  and 
\Vinston-Sal(!m  Maintenance  Areas."  at 
the  end  of  the  table  to  read  as  follows: 

§52.1770  Identification  of  plan. 

***** 

(e)  *  *  * 


EPA  Approved  North  Carolina  Non-regulatory  Provisions 


Provision 


State  effective  date 


Federal  Register  citation  Explanation 


8-Hour  Carbon  Monoxide  Limited  Maintenance  Plan  August  2,  2012  .  2/22/13  [Insert  citation  of  publica- 

for  Charlotte,  Raleigh/Durham  and  Winston-Salem  tion]. 

Maintenance  Area. 


IFR  tioc.  2()i:r-()4()l  1  I'iUul  2-21-1;!:  11:45  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IEPA-R09-OAR-201 3-0094;  FRL-9783-3] 

Interim  Final  Determination  To  Stay 
and  Defer  Sanctions,  Placer  County  Air 
Pollution  Control  District  and  Feather 
River  Air  Quality  Management  District 

AGENCY:  Fnviroiimental  Protection 
Agency  (FPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  FPA  is  making  an  interim 
final  determination  to  stay  the 
imposition  ofoff.set  sanctions  and  to 
defer  the  imposition  of  highway 
.sanctions  based  on  a  propo.sed  ap])royal 
of  a  reyision  to  the  Placer  (ionnty  Air 
Pollution  Control  District  (PCAPC-D)  and 
Feather  Riyer  Air  Quality  Management 
District  (FRAQMD)  jrortion  of  the 
California  State  Imiilementation  Plan 
(SIP)  published  elsewhere  in  this 
F'ederal  Register.  The  SIP  reyision 
concerns  two  permitting  rides  submitted 
by  the  PCAPCD  and  k’RAQMD. 
resjKictiyely;  Rule  .'502,  AYmc  Source 
Heview,  and  Ride  10.1,  A^cir  S’oi/rcc 
Review. 

DATES:  This  interim  final  determination 
is  effectiye  on  Fehriiary  22,  2013. 
Howeyer,  comments  will  he  accepted 
until  March  2.'5,  201 3. 

ADDRESSES:  Submit  comments, 
identified  by  docket  nnmher  FPA-ROO- 
()AR-201 3-0004.  by  one  of  the 
following  methods: 

1.  FedenR  eRiileiinikiji^  Portal:  http:// 
www.regiilations.gov.  Follow  the  on-line 
instructions. 

2.  Email:  Rf)airi}ernuts@e}}a.gov. 

3.  Mail  or  deliver:  Cerardo  Rios  (Air- 
3),  U.S.  Fnyironmental  Protection 


Agency  Region  IX,  7.'5  Hawthorne  Street, 
San  Francisco,  CA  9410.'5-3901. 

Instructions:  All  comments  will  he 
included  in  the  ]nihlic  docket  without 
change  and  may  he  made  ayailahle 
online  at  httj)://www. regulations. gov, 
including  any  ])ersonal  information 
proyided,  nnle.ss  the  comment  includes 
('.onfidential  Bnsine.ss  Information  (CHI) 
or  other  information  whose  di.sclosnre  is 
restricted  by  statute.  Information  that 
yon  consider  (iHI  or  otherwise  ])rotected 
should  he  clearly  identified  as  such  and 
should  not  he  submitted  through  httj):// 
www.regidations.gov  or  email,  http:/ / 
www.regnlations.gov  is  an  ‘‘anonymous 
access”  system,  and  FPA  will  not  know 
your  identity  or  contact  information 
unless  yon  prov'ide  it  in  the  body  of 
your  comment.  If  yon  .send  email 
directly  to  FPA,  your  email  address  will 
he  automatically  captured  and  included 
as  ]iart  of  the  public  comment.  If  FPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  FPA  may  not  he 
able  to  consider  your  comment. 

Docket:  Generally,  documents  in  the 
docket  for  this  action  are  ayailahle 
electronically  at  http:// 
www.regnIations.gov  and  in  hard  copy 
at  FPA  Region  IX,  7.'5  Hawthorne  Street, 
San  Francisco,  Galifornia.  While  all 
doi:nments  in  the  docket  are  listed  at 
http://www.regal(d ions. gov.  .some 
information  may  he  publicly  ayailahle 
only  at  the  hard  copy  location  (e.g.. 
copyrighted  material,  large  maiis),  and 
some  may  not  he  pnhlicly  ayailahle  in 
either  location  (e.g..  (331).  To  inspect  the 
hard  cojiy  materials,  please  .schedule  an 
a])]K)intment  during  normal  bnsine.ss 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Yannayon,  FPA  Region  IX,  (41. 'll 
972-3. '534,  yannavon.Iaura@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,"  "ns" 
and  “onr”  refer  to  FPA. 

I.  Background 

On  Inly  27.  2011  (7(5  FR  44809).  we 
jnihlished  a  limited  approyal  and 
limited  disapproyal  of  P(]AP(iD  Ride 
.'502  and  FRAQMD  Ride  10.1  as  adopted 
locally  on  October  28.  2010  and  October 
.'5.  2009,  respectiyely.  We  based  onr 
limited  disa])proyal  action  on  certain 
deficiencies  in  the  submitted  ride.  This 
disa])j)royal  action  started  a  sanctions 
clock  for  im|)osition  ofoff.set  .sanctions 
18  months  after  August  27,  2011  and 
highway  sanctions  (5  months  later, 
pursuant  to  section  179  of  the  (ilean  Air 
Act  (GAA)  and  onr  regulations  at  40 
CFR  ,'52.31.  Under  40  GFR  .'52.31(d)(1). 
offset  sanctions  apjily  eighteen  months 
after  the  effectiye  date  of  a  disapproyal 
and  highway  sanctions  apply  six 
months  after  the  offset  .sanctions,  nnle.ss 
we  determine  that  the  deficiencies 
forming  the  basis  of  the  di.sapproyal 
ha\'e  been  corrected. 

On  October  31. 2011  and  February  7. 
2012.  PGAPGD  and  FRAQMD  adopted 
amended  yersions  of  Rides  ,'502  and 
10.1,  respectiyely.  which  were  intended 
to  correct  the  deficiencies  identified  in 
onr  July  27,  2011  limited  di.sapproyal 
action.  On  Noyemher  18.  2011  and 
September  21. 2012,  the  State  submitted 
the.se  amended  rides  to  FPA.  In  the 
Propo.sed  Rules  section  of  today’s 
k’ederal  Register,  we  are  proposing  a 
limited  a])])royal/limited  disapjiroyal  of 
the.se  rides  hecan.se  we  helieye  it 
corrects  the  deficiencies  identified  in 
onr  Inly  27,  2011  disapproyal  action, 
hilt  other  reyisions  haye  created  new 
deficiencies.  Based  on  today's  jiroposed 
action,  we  are  taking  this  final 
rulemaking  action,  effectiye  on 
publication,  to  stay  the  imi)osilion  of 
the  offset  .sanctions  and  to  defer  the 
im])o.sition  of  the  highway  .sanctions 
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that  were  triggered  by  our  )uly  27.  2011 
limited  disaj)i)roval. 

Fl’A  is  providing  the  pul)li(;  with  an 
op|)ortunity  to  comment  on  this  stay/ 
delerral  ol  .sanctions.  If  Comments  art; 
suhmittiul  that  change  our  ass(!ssment 
(lesiaihed  in  this  tinal  determination 
and  our  pro|)os(;d  limited  approval  and 
limited  disapproval  of  Rule; 

.'j02  and  FRAQMD  Ride  10.1. 
respectivelv.  we  intend  to  take 
suhseijuent  final  action  to  rininpose 
sanctions  pursuant  to  40  (IP'R  .'12.31  (d). 

If  no  comments  are  submitted  that 
change  our  as.sessment.  then  all 
.sanctions  and  santlion  clocks  will  be 
|)ermanently  terminated  on  the  effective 
date  of  a  final  rule  a])proval. 

H.  KPA  Action 

We  are  making  an  interim  final 
determination  to  stay  the  im])o.sition  of 
the  offset  sanctions  and  to  defer  the 
imposition  of  the  highway  sanctions 
associated  with  F(]AF(31  Rule  .'102  and 
FRAQMD  Rule  10.1  (as  adopted  2010 
and  2000  respectivelv)  ha.sed  on  our 
concurrent  proposal  to  ajiprove  the 
State’s  SIP  riivision  as  correcting  the 
deficiencies  that  initiated  .sanctions. 

Because  FBA  has  preliminarilv 
determined  that  the  .State  has  corrected 
the  deliciencies  identifiiul  in  FPA's 
limited  disapjiroval  action,  relief  from 
.sanctions  should  he  ])rovided  as  (piickly 
as  possible.  Therefore.  FBA  is  invoking 
the  good  cau.se  exce))tion  under  the 
Administrativi!  Procedure  Act  (AIY\)  in 
not  providing  an  opportnnitv  for 
comment  before  this  action  takes  effect 
(.'1  II..S.C1.  .'l.'13(b)(3)).  However,  by  this 
action  FPA  is  providing  the  public  with 
a  chance  to  comment  on  PUPA's 
determination  after  the  effective  date, 
and  PIPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

FPA  believes  that  notice-and- 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
im|)rac.ticable  and  contrary  to  the  jiuhlic 
interest.  EPA  has  niviewed  tin*  .State's 
submittal  and.  through  its  jiroposed 
action,  is  indicating  that  it  is  more  likelv 
than  not  that  the  .State  has  correcteil  the 
deficiencies  that  .started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  ])uhlic 
interest  to  initiallv  imjio.se  sanctions  or 
to  keep  a])plied  sanctions  in  place  when 
the  .State  has  most  likidv  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
b(!  iinjiracticabli!  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  .State  has  corrected  the 
deficiencies  jirior  to  the  rulemaking 
ai)j)roving  the  .State’s  submittal. 


Therefore.  Pd’A  believes  that  it  is 
necessarv  to  use  the  interim  final 
rulemaking  jirocess  to  stay  and  dider 
sanctions  while  Pd’A  completes  its 
rnlemaking  process  on  the  a|)])roval)ilitv 
of  till!  .State’s  submittal.  Moriuiver.  with 
r(!S|)ect  to  the  effective  date  of  this 
action.  Pd’A  is  invoking  the  good  cause 
exce|)tion  to  the  3()-day  notice! 
re(iuir(!ment  of  the  APA  because  thi! 
])nrpo.se  of  this  notice  is  to  relievi!  a 
restriction  (.'i  U..S.(;.  .'j.'i3(d)(  1 )). 

111.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and  defers  Federal 
sanctions  and  imposes  no  additional 
re{|uirement.s. 

Under  Executivi!  Order  12H(i(i  (.'58  FR 
.'l  l  73.'),  October  4,  H)t)3),  this  action  is 
not  a  “significant  r(!gidatory  action”  and 
therefori!  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  action  is  not  subject  to  Plxecutive 
Order  13211.  “Actions  Concerning 
Regulations  That  .Significantlv  Affect 
Energy  .Supply,  Distribution,  or  Use”  ((5(5 
FR  283.').'),  May  22.  2001)  h(!canse  it  is 
not  a  significant  regnlatorv  action. 

I’he  administrator  certifies  that  this 
action  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities  und(!r  thi! 
Regulatory  Flexibility  Act  (.'5  U..S.C.  (iOl 
af 

This  rule  does  not  contain  anv 
unfunded  mandate  or  significantlv  or 
uniipiely  affect  small  governments,  as 
de.scril)i!d  in  the  Unfunded  Mandates 
Reform  Act  of  lOO.'i  (I’ub.  L.  104-4). 

This  rule  does  not  have  tribal 
im])lications  because  it  will  not  have  a 
substantial  dirind  effect  on  one  or  more 
Indian  tribes,  on  the  relationshi]) 
between  thi!  P'ederal  government  and 
Indian  tribes,  or  on  the  distribution  of 
j)ower  and  responsibilities  between  the 
P’ederal  government  and  Indian  tribes, 
as  .sjjecified  by  Executive  Order  1317.') 
(0.')  FR  ()7240,' November  0.  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  .s])ecified  in 
Executive  Order  13132  ((54  FR  432.').'). 
Augu.st  10.  1000). 

This  rule  is  not  subject  to  Executive 
Order  1304.').  “Protection  of  Children 
From  Environmental  Health  Risks  and 
.Safety  Risks”  (02  FR  1088.'5,  April  23. 
1007).  hecau.se  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 


y\dvanc,ement  Act  of  lOt).')  (1!)  U..S.C. 

272)  do  not  applv  to  this  rule  because 
it  inqioses  no  standards. 

This  rule  does  not  im])o,se  an 
information  collection  burden  under  the 
|)rovi.sions  of  the  Pa|)erwork  Reduction 
Act  of  lOO.'l  (44  U.S.C.  3.')01  al  sac/.). 

The  Congressional  Review  Act.  !) 
U..S.C.  801  al  sai].,  as  added  by  the  .Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  100(5.  generally  jirovides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  rule  mu.st 
submit  a  rule  report  to  Congress  and  the 
Comiitroller  Ceneral.  However,  section 
808  jirovides  that  any  rule  for  whic.h  the 
issuing  agency  for  good  cau.se  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnece.ssary.  or  t:ontrary 
to  the  public,  interest,  shall  take  effect  at 
such  time  as  the  agency  j)romulgating 
the  rule  determines.  .'5  Ij..S.C.  808(2). 

PIPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefore, 
and  established  an  effec.tive  date  of 
Fehruary  22.  2013.  EPA  will  submit  a 
rei)ort  containing  this  rule  and  other 
required  information  to  the  11. .S.  .Senate, 
the  l)..S.  House  of  Representatives,  and 
the  Com])troller  Ceneral  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  P’ederal  Register.  A  major  rule 
cannot  take  effect  until  (50  davs  after  it 
is  published  in  the  Federal  Register. 

This  rule  is  not  a  “major  rule”  as 
defined  hv  .'5  II..S.C.  804(2). 

Under  .section  3()7(b)(l)  oftheCAA, 
jietitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  .States 
Court  of  Ap])eal.s  for  the  apjn'ojiriate 
circ.uit  by  Ajiril  23,  2013.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
])ur])o.se  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  he  filed,  and 
shall  not  jiostiione  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
3()7(h)(2)). 

List  of  Subjects  in  41)  CFR  Part  .'52 

Environmental  protection.  Air 
pollution  control.  lncor])oration  l)v 
reference.  Intergovernmental 
regulations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkee])ing  requirements. 

Dated:  I’ehniary  12.  2013. 

|art!(l  Bliiinenfeiil, 

Iia<>i()n(il  Adininistralor.  Ila/iion  IX. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  278 
RIN  0584-AE22 

Supplemental  Nutrition  Assistance 
Program:  Suspension  of  SNAP  Benefit 
Payments  to  Retailers 

agency:  Food  and  Nutrition  Service 
(FNS).  USD  A. 

ACTION:  I’roposed  rule. 

SUMMARY:  Integrity  in  the  Supjileinental 
Nutrition  As.sistance  I’rograin  (SNAl’l  is 
a  |)riinarv  Program  concern.  This 
pro])o.s(;d  rule  codifi(!s  a  provision  ol  the 
Food,  Uon.servation.  and  hhiergv  Act  of 
2()()f5  (FCFA)  which  authorizes  the 
Dripartment  to  sus])(!nd  the  jrayment  of 
redeenuul  SNAP  henefits  to  certain 
retail  food  .stores  or  whole.sale  Ibod 
concerns  jiending  adinini.strative  action 
to  disrpialify  the  firms  for  fraudulent 
activity.  In  this  jiroposed  rule,  the 
Dcipartment  is  also  clarifying  that,  in  all 
trafficking  cases,  requests  for  extensions 
to  re]ily  to  charges  of  trafficking  shall 
not  he  granted  and  that  Freedom  of 
Information  recpiests  will  he  com])leted 
sejiarate  from  the  administrative 
.sanction  jirocess  to  prevent  retailer- 
caused  delays  in  the  issuance  of  a  final 
determination.  Further,  under  existing 
authority  in  the  Food  and  Nutrition  Act 
of  2()()8  (heixiinafter  nderred  to  as  “the 
Act”),  the  Department  is  j)ro])osing 
several  changes  to  (ndiance  retailer 
hnsiness  integritv  reepiirements. 

DATES:  Uomments  mu.st  he  postmarked 
on  or  hefore  A])ril  22,  2012  to  he;  assured 
of  consideration. 

ADDRESSES:  The  Food  and  Nutrition 
Service,  IISDA,  invites  interested 
piM'sons  to  snhmit  c:omments  on  this 
])roposed  ride.  Uomments  may  he 
suhmitted  hy  one  of  the  following 
methods: 

•  Fcf/era/  (i-BuInnuiking  Portal:  do  to 
http:// WWW. vaguIationH.gov.  Preferred 
method;  follow  the  online  instructions 


for  submitting  c;omments  on  docket 
I  FNS-2()1 2-0020 1. 

•  Mail:  Send  comments  to  Shanta 
Swezv,  Uhief,  Retailer  Management  and 
kssuaiice  lhanch.  IISDA,  FNS.  SNAP. 
Penefit  Redemption  Division.  2101  Park 
(’.enter  Drive.  Room  420,  Alexandria. 
Virginia  22202. 

•  All  comments  suhmitted  iu 
resijonse  to  this  jiroposed  rule  will  he 
included  in  the  record  and  will  he  made 
available  to  the  public.  Please  he 
advised  that  the  substance  of  the 
comments  and  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  he  subject  to  public 
disclosure.  FNS  will  make  the 
comments  publicly  available  on  the 
Internet  via  http://www.ragalations.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shanta  Swezv,  Uhief.  Retailer 
Management  and  Issuance  Branch, 
IISDA.  FNS.  SNAP.  Benefit  Redenqition 
Division,  2101  Park  Umiter  Drive,  Room 
420,  Alexandria,  Virginia  22202: 
shanta. sway.\'@f ns. asda. gov:  or  (702) 
205-222H. 

SUPPLEMENTARY  INFORMATION: 

Procedural  Matters 

Pxaantiva  Ordar  I28(i() 

This  ])roj)osed  rule  has  been 
determined  to  he  not  significant  and 
was  not  reviewed  hv  the  Office  of 
Management  and  Budget  (OMB)  in 
conformance  with  Executive  Order 
12800. 

Uagalatorv  Impact  Amdvsis 
Need  for  Action 

The  propo.sed  rule  is  needed  to  codify 
a  nondiscretionary  SNAP  benefit 
issuance  provision  as  provided  in 
Section  4122  of  the  FUEA  (Pub.  L.  110- 
240),  and  to  further  address  SNAP- 
retailer  integrity  utilizing  current 
authority  provided  hy  the  Act. 

Benefits 

Imjilementing  the  statutory 
re(]uirements  of  Section  4122  of  the 
ITIEA  will  codify  a  provision  in  the 
f'ood  and  Nutrition  Act  of  2008,  that 
improves  Program  integrity,  enhance  the 
Program's  ahilitv  to  approjuiatelv  serve 
those  who  are  truly  in  need  and  help  to 
ensure  that  SNAP  benefits  are  used  as 
intended.  While  committed  to  providing 
vital  nutrition  assistance  to  our  most 
vulnerable  Americans,  protecting 
taxpayer  dollars  and  ensuring  program 


integrity  are  equally  important.  Once 
final,  these  regulations  will  allow  the 
Deiiartment  to  take  ajiprojiriate  action 
against  retailers  who  are  committing 
SNAP  fraud  and  lack  the  necessarv 
business  integrity  to  further  the 
])urposes  of  the  Program. 

Costs 

The  Dejiartment  does  not  anticipate 
that  this  provision  will  have  a 
significant  cost  impact.  The  jirimary 
costs  antici|)ated  are  tho.se  FNS  will 
hear  in  relation  to  updating  systems, 
retailer-related  training  materials,  and 
letters  to  reflect  the  new  regidations.  as 
well  as  informing  Stale  agencies  and 
]jarticipating  stores  of  the  changes.  The 
costs  are  expected  to  he  minimal  as  the 
changes  may  he  incorporated  into 
])lanned.  regularly  scheduled 
maintenance  uixlates  and  mailings  that 
already  exist  to  inform  participating 
.stores  of  relevant  program  changes. 

There  may  he  some  cost  inqiact  on 
.State  agencies  who.se  contracted 
electronic  benefit  transfer  (EBT)  systems 
need  enhancement  or  do  not  have  the 
functionality  nece.ssary  to  hold  .SNAP 
funds.  While  it  is  recognized  that  .some 
costs  may  he  incurred,  it  is  anticipated 
that  FNS  will  work  with  State  agencies 
and  EBT  contractors  to  keep  these  costs 
minimal.  In  addition,  the  De])artment 
shares  in  .State  .SNAP  adinini.strative 
costs  such  as  lho.se  that  may  he 
associated  with  this  rulemaking. 

This  rulemaking  will  have  no  cost 
impact  on  mo.st  .SNAP-authorized  firms. 
.SNAP-authorized  firms  that  flagrantly 
violate  Program  rules  hy  trafficking  in 
.SNAP  henefits  would  he  subject  to 
.SNAP  benefit  ))ayment  suspension  and 
would  ultimately  incur  a  lo.ss  of  that 
benefit  payment  should  the  final  civil, 
criminal  or  FN.S  administrative  action 
result  in  a  sanction  for  .SNAP  trafficking. 
Further,  firms  that  fail  to  report 
ownershi]j  changes  would  lo.se  their 
ability  to  accept  .SNAP  henefits  for  six 
months  and  .SNAP-authorized  retailers 
who  allow  an  unauthorized  party  to  u.se 
their  .SNAP  authorization  to  conduct 
.SNAP  business  would  he  subject  to  a 
fine  for  the  unauthorized  accejitance  of 
.SNAP  henefits  hv  the  unauthorized 
party. 

Though  damaging  to  the  Program,  the 
problems  being  addressed  in  the 
propo.sed  rule  are  limited  in  scojie  and 
FN.S  has  limited  data  upon  which  to 
base  an  estimate  of  their  fre(|uency  or 
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the  amount  oi  benefits  tliat  might  h(! 
involved. 

lU^f^iilatorv  Flf^xihilitv  Act 

FN.S  officcis.  r(?tailers  and  other  linns 
parti(:i])ating  in  .SNAP.  .State;  social 
.service  agencies  and  .SNAP  clients  are 
the  entities  affected  hv  this  change;. 

This  rule;  hits  he;e;n  re;vie;\ve;el  with 
re;garel  te;  the  re;eieureine;nts  e)f  the; 
Re;gulate)rv  l’le;xihilitv  Ae:t  (Rl-'A)  e)f 
Itmo.  (.')  II.S.C.  n()l-(Vl2).  Pursuant  te; 
that  review,  it  has  he;e;n  e:ertifieel  th;it 
this  rule  weeidel  ne)t  have  a  signifie:ant 
iin|)ae:t  eni  a  substantial  number  of  small 
e;ntitie;.s.  This  rule;  will  eenly  affe;e:t  theese 
authe)rize;el  re;taile;r.s  that  vieelate  SNAP 
ride;s. 

( h^fnmied  Mandates  Rafonn  Act 

Title  11  e)f  the;  l]nfuneU;el  Mandates 
Re;form  Ae:t  of  199.')  (l)MRA).  Puhlie: 

Ijjiw  104-4.  e;stahlishe;s  re;ejeurements  leer 
Feele;ral  iigene:ie;.s  te;  as.se;ss  the;  e;ffe;e:ts  of 
their  re;gulate)rv  ae:tie)ns  e)n  .State;.  le)e:al 
anel  tribal  gove;rnme;nts  iinel  the  private 
se;e;te)r.  l  lneler  .se;e:tie)n  202  of  the;  UMRA. 
the;  De;partme;nt  ge;ne;rally  must  ])rep!ire; 
a  writte;n  .stiete;me;nt.  ine:lueling  <i  e;e)st 
he;iu;fit  analysis,  for  i)re)i)e)se;el  iinel  final 
rule;.s  with  “Feelenil  mimeliite;s"  that  nuiv 
re;sult  in  e;xpe;neliture;s  by  .State;.  le)e:al  eir 
trihill  governments,  in  the;  iiggre;giite;  e)r 
the  private;  se;e:te)r.  eif  SlOO  milliem  eir 
inene;  in  any  erne;  yeiir.  \Vhe;n  sue:h  a 
stiitenie;nt  is  ne;e;eie;el  feir  ii  rule.  .Se;e:lie)n 
20.')  e)f  the;  IIMRA  ge;ne;rally  re;e]uire;.s  the 
I)e;partment  te)  ielentifv  anel  e:e)nsieler  a 
re;ase)nahle  nnmhe;r  eif  re;gulate)rv 
alternatives  anel  aeleipt  the;  meist  e.eist 
e;ffe;e:tive;  eir  le;ii.st  hureien.senne  alternative; 
that  ae:hieve;s  the;  ohje;ctive.s  e)f  the;  rule. 

This  preipeiseel  rule  ele)e;s  not  e:e)ntain 
Fe;ele;ral  manelate;s  (uneler  the;  re;gulate)ry 
preivisiems  of  Title;  II  eif  the;  IIMRA)  feir 
.State.  le)e:al  anel  tribal  gove;rnments  eir 
the;  private  se;e:te)r  e)f  SlOO  milliem  eir 
more;  in  any  one  year.  'rhus.  the;  rule;  is 
neit  suhje;e:t  lei  the  re;e]uire;ments  of 
.se;e:tiems  202  anel  20.')  eif  the  l!MR/\. 

Hxacutiva  Order  12372 

.SNAP  is  li.steel  in  the;  Cataleig  eif 
Fe;ele;ral  Deimestic  .A.ssistiine;!;  Preignims 
uneler  10..').')!.  Feir  the;  reaseins  .se;t  feirth 
in  the  final  rule;  in  7  (IFR  ])iirt  301.'). 
suhpart  V.  anel  re;liite;el  Neitiex;  (48  FR 
2911.'),  )une  24.  1983).  this  preignim  is 
ine;luele;el  in  the;  se:eipe;  eif  Fxe;e:utive; 
Oreler  12372.  whie;h  re;e|uire;.s 
interge)ve;rnme;ntal  exinsultiitiein  with 
.Stiite  anel  leieiiil  eiffieaals. 

Federalism  Snmnunv  Impact  Statement 

Fx(;e;utive;  ()rele;r  13132,  re;ejuire;s 
Feeleral  age;ne:ie;s  to  e:on.sieler  the;  iinjiael 
eif  their  re;gulatorv  ae;tieins  ein  .State;  anel 
leK;al  ge)ve;rnments.  \Vht;re;  sue;h  ae:tie)ns 
have  fe;ele;ralism  implie;atie)ns.  agencies 


are;  eliri;e;te;el  to  jireiviele  a  statement  feir 
ine:lu.sion  in  the;  ]ire;amhle;  tei  the; 
re;gulatieins  ele;se:ril)ing  the;  :igene:v’s 
e:e)n.siele;ratieins  in  te;rms  eif  the;  three; 
e:;ite;geirie;s  e:alle;el  feir  unele;r  .Se;e:tie)n 
(())(h)(2)(H)  eif  Fxe;e:utive  Oreler  13121. 

Prieir  Cemsultatiein  With  .State;  Offie;ials 

We;  heeve;  |)re;.se;nte;el  infeirmatiein 
re;gaieling  all  f’OFA  iireivisieins  tei  .Steite; 
age;ncie;s  in  veirieius  feirums.  He;e:au.se; 
.SNAP  is  a  .Stiite;  aeiministereel. 
Fe;ele;ra!ly-funeleel  ])reigriun,  FN.S  e)ffie;e;.s 
have;  feirmal  anel  infeirmal  eliseaissions 
with  .State;  e)ffie;iiils  ein  an  ongeiing  liiisis 
r(;garding  preignun  im])le;mentatiein  anel 
peilieiy  is.sues.  This  arrangeme;nt  alleiws 
.State  agene:ie;.s  tei  preiviele  eaimments  tluit 
form  the  basis  feir  elise;re;tion<irv 
elee;ision.s  in  .SNAP  rule;s.  Further,  .States 
suppeirt  De;]iartme;ntal  effeirts  tei  enhance; 
re;taile;r  inteigrity. 

Nature  eif  Oeineierns  anel  the;  Ne;e;el  Tei 
Issue  'I'll is  Rule; 

While;  all  piirties  l)e;lie;ve;  tluit  retiiilers 
sheiulel  not  re;e:e;ive;  jiavment  for 
frauelulent  tninsaelieins,  not  .ill  .Stiite 
FHT  eaintnictors  may  luive;  immeeliiite 
e:a|)iihility  tei  holel  .SNAP  henefit 
])iiynu;nts.  Oommenls  are  being  solie:iteel 
to  aeleiress  this  e:one:e;rn. 

Fxtent  to  Whie:h  We  Me;el  Theise; 
Ooneairns 

This  jiroiiosiil  will  solieat  e:eimments 
freim  .Stiite;  iige;ne;ie;s  iinel  Fll'r  eaintraeiteirs 
reigareling  e;eine:e;rns  iis.se)e:iiite;el  with 
e;niie:ting  the;se;  e:hiinges.  The;  final  rule; 
will  take  these;  e:eine:e;rns  intei  iie:e:e)unt 
anel  FN.S  will  ae:tive;lv  weirk  with  .Stale; 
iige;ne:ie;s  anel  FH  T  eamtraeiteirs  tei  ae:hieve; 
eaimjiliance  with  the;  new  preivisiems. 

Fxeentive  Order  12f)lW 

'I  bis  preipeiseiel  rule;  has  been  revieweel 
unek;r  Exeieaitive  Orele;r  12988.  Civil 
justice  Refeirm.  This  pre)]iose;el  rule  will 
have  i)re;e;mptive  effe;e:t  with  re;.spee:t  to 
any  .State;  or  leical  laws,  reigulatiems  eir 
polieae;s  whie;h  eamflie;!  with  its 
jirovisiems  eir  which  woulel  othe;rwise; 
imj)e;ele;  its  full  anel  timely 
impleme;ntiition.  This  rule;  is  iieit 
inteneleel  to  have;  re;treiiie:live  e;ffe;e;t 
unless  .sei  .spe;eafie;el  in  the;  Fffe;e:tive;  Dales 
se;e:tiem  eif  the;  final  rule;.  Prieir  tei  iuiv 
juelieaal  cluillenge;  tei  the;  preivisiems  eif 
the;  fiiud  rule,  iill  aiiplieailile 
aelministnetive;  ])re)e:e;elure;s  must  he; 
exhauste;ei. 

Fxeentive  Order  131 75 — Oonsnitalion 
and  Coordination  With  Indian  Trihcd 
Covernments 

l']xe;eaitive;  Oreler  1317.'),  re;e]uires 
Feele;ral  ageneaes  tei  e:emsult  anel 
e.eieirelinate  with  tribes  em  ii  geivernme;nt- 
tei-government  luisis  on  polie:ie;.s  that 


hiive  tribal  im])lie;aliems,  ine:lueling 
re;gulatie)ns.  le;gislative;  eaimments  eir 
preipei.seiel  le;gisliitiem,  anel  either  ])eilie:v 
stiitements  eir  ae:tiems  tluit  have; 
suhstantial  elire;e:t  e;ffe;e:t,s  em  erne;  eir  meire; 
Ineli.m  triheis,  em  the;  relatiemshi]) 
he;twe;e;n  the;  Fe;ele;ral  Ceivernmiait  anel 
Inelian  trihe;s,  eir  em  the;  elistrihutiem  eif 
pe)we;r  anel  re;s])e)nsil)ilitie;.s  l)e;lwe;e;n  the; 
Imeleral  Ceivernment  iinel  Inelian  trilie;s. 
FN.S  luis  re;gularly  se:he;elule;el  eiuarti;rly 
eamsultiitiem  sessiems.  whie:h  ae:t  as  a 
venue;  for  eaillaheirative  cemve;rsatie)ns 
with  'Frihiil  eiffieaiils  eir  their  ele;.signe;e;s. 
'I’lie;  eamsultaliem  se;.ssiem  feir  this  rule; 
was  helel  on  Imhruarv  29.  2012.  'I’lie 
emly  ceimment  re;e:e;ive;d  re;gareling  this 
re;guliition  at  that  se.ssiem  Wiis  erne  tluit 
expresseel  general  sii])port  for  .SNAP 
integrity  efforts  to  pre;\'i;nt  traffie:king. 

'I'lie  Dejiartmemt  will  resjiemel  in  a 
timely  anel  meaningful  manner  to  all 
'Frihiil  government  ria|ue.sts  for 
lamsultatiim  eamcerning  this  rule. 
Further,  the  De;]iiirtment  is  unawiire  of 
iiny  eairrent  'Frilial  laws  that  e:emlil  be  in 
iamflie:t  with  the;  ])re)pe)se;d  rule;  anel 
re;e]ue;.sts  that  e:eimme;nte;rs  aeleiress  any 
e:e)ne:e;rn.s  in  this  re;giirel  in  their 
re;spe)nses. 

Civil  Ri;^hts  Impact  Amdvsis 

'Flu;  De;]iiirtme;nl  has  revieweel  this 
rule;  in  iii;e;eirelime:e;  with  F)e;])iirtme;ntal 
Re;guliitiems  4300-4,  "Civil  Rights 
Inpiact  Analysis,"  anel  1. 'll  2-1, 
“Re;guliiteirv  Deeasiem  Making 
Re;ejuire;me;nts."  After  a  eiareful  re;vie;w  eif 
the;  rule's  intent  anel  iireivisieins.  the; 
Di;piirtme;nt  has  elete;rmine;el  that  this 
rule;  will  not  in  any  way  limit  eir  re;elue:e; 
the;  ability  eif  |)rotee:te;el  classes  of 
inelivieluals  to  re;e;eive;  .SNAP  hemefits  em 
the;  basis  of  their  race,  eaileir,  national 
origin,  sex,  age.  eli.sahility,  religiem  or 
])eilitie;al  lie;lief  nor  will  it  have;  a 
eliflerential  impae:t  on  mineiritv  e)wne;d 
eir  eijierateel  linsineiss  eistahlishments  and 
weimen  eiwneel  or  eiperateel  liusine;s.s 
estahlishments  that  jiartienjiate  in  .SNAP. 

3'he  re;gulation  affe;e:ts  eir  may 
peitentially  affee:t  the;  retail  feioel  stores 
anel  wholesale  feieiel  e:one:e;rns  that 
])artie:i]iate  in  (cie:e:e;])t  or  re;ele;e;m)  .SNAP. 
'Flu;  emly  re;tail  feieiel  .ste)re;.s  anel 
wheilesale;  feieiel  e:emce;rns  that  will  he 
elire;e;tly  affe;e:te;el.  heiwe;vi;r,  are;  those; 
firms  that  vieilate;  .SNAP  ruli;.s  einel 
re;gulatie)ns.  F’N.S  ele)e;s  neit  e;eille;e:t  ehita 
freim  re;tail  foeiel  steireis  eir  whole;sale;  feieiel 
e;eme:e;rns  re;gareling  anv  eif  the;  j)re)tee:le;el 
e:lasse;s  uneler  'Fitle  VI  eif  the;  Civil  Rights 
Act  eif  19(')4.  As  long  as  a  re;tail  feieiel 
steire;  eir  wheileisale;  feioel  e:e)ne:e;rn  me;e;ts 
the;  eligibility  eaiteria  stipulateel  in  the; 
Ae:t  and  .SNAP  re;gulatie)n.s.  tlu;y  earn 
liarticijiate  in  SNAP.  Also.  FN.S 
spe;c:ifie;ally  jireihibits  ri;tailt;rs  and 
wheile;.sale;r.s  that  partii:i]iate  in  .SNAP  tei 
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onoai-o  in  ac.tinns  that  discnminato  o] 

l,ascul  on  nu;n,(:olor.  national  cirigm. 

sox.  ago.  disability,  roligion  or  i)ohtu;al 
boli’of.  This  proposod  rnlo  wdl  not  ,5 

,;hango  any  ro(iniroinonts  ' 

oligil)ilitv  or  participation  ol  proti.c.ti.d  ^ 

c.lassos  or  individuals,  ininority-ownod  ^ 

c)r  oporatod  hnsinoss  ostah  ishinonts  or 

womon-ownodoroi)oratodhnsino.ss  ■ 

ostahlishmontsinSNAl’.Asarosnlt.  ^ 

this  rnloniaking  will  havo  no  ddlorontial  ^ 

impact  on  protoctod  classes  oi  ^ 

individuals,  minority-ownod  or 
oporatod  hnsinoss  ostahlishnionts  01 
womon-ownod  or  oiioratod  hnsinoss 
ostahlishinonts. 

Fnrthor.  tho  Doiiartinont  spomtu.ally 
prohibits  tho  State  and  local  govorninont 
agencies  that  administer  tho  Program 
from  engaging  in  actions  that 
discriminate  based  on  race. 
national  origin,  gender,  age.  disahihty 
marital  or  family  status  Regnla  10ns  at 
7  (’FK  '272. (i.  spec.itit:ally  state  that 
“State  agencies  shall  not  discriminate 
against  anv  applicant  or  ]nirtic.ii)ant  in 
anv  aspect  of  program  administration, 
including,  hilt  not  limited  to  the 
certification  of  households,  the  issnani.c 

of  coniions.  the  conduct  ol  lair  healings, 
or  the  conduct  of  any  other  iirogram 
service  for  reasons  of  age.  race,  color, 
sex.  handicap,  religions  creed,  national 
origin  or  political  heliets. 

Discrimination  in  any  asjiect  ol  the 
orogram  administration  is  prohibited  n 
these  regulations,  according  to  the  Ac.t. 
Fnforcemeiit  may  he  hronght  under  any 
applicable  Federal  law.  Title  VI 
complaints  shall  he  proc.e.ssed  in  accord 
with  7(:FR  part  15."  Where  State 
agencies  have  options,  and  they  choose 
to  implement  a  certain  provision,  they 
must  implement  it  in  such  a  '''ay  that  it 
complies  with  the  regulations  at  7  fd  R 
272.(i. 


opiiortnnities  for  citizen  access  to 
Government  information  and  .services, 


and  for  other  inii'iioses. 

Hackground  tl 

The  Sniiplemental  Nutrition  si 

Assistance  Program  (SNAP)  is  the  tl 

largest  iirogram  in  the  domestic,  hnngei  s 
safhtv  net.  SNAP  provides  nutrition 
assistance  benefits  via  electronic  debit  t 

cards  to  millions  of  low  income  people  1 
to  supplement  their  food  budgets  so  1 

thev  can  purchase  more  healthy  lood-  1 

FNS  authorizes  eligible  retail  food  stores 
and  wholesale  food  concerns  to  ai.i.ept 
these  benefits  as  payment  lor  the 

purchase  of  eligible  lood  The 

compliance  of  authorized 
wholesalers  with  the  rides  ol  the  SNAl 
is  essential  to  program  integrity.  Unless 
retail  food  stores  and  wholesale  tooit 
concerns  consistently  and  ‘‘‘If 
abide  hv  iirogram  reiinireinents.  SNAt 
cannot  fnllv  accomplish  its  oh)ectives 
and  mav,  in  fact,  become 
The  exchange  of  SNAP  henehts  tor  (.ash. 
ineligible  items  or  other  consideiatuni 
reduces  the  value  of  benefits  ayailahle 
,  for  recipients  to  pnrcha.se  eligible  food 
'  items.  Thus,  in  addition  to  the  improper 
use  of  Federal  funds,  the  realization  ol 
the  basic  objective  of  the  SNAP,  to 
improve  nutrition  in  the  diets  ol  needy 
families,  is  undermined. 

The  Department  introduces  si.xci.n 

ix-  ijioposals  in  this  rulemaking.  \\  hi  c  it 

■  primarilv  addresses  the  implementation 

„  l,fS,u;liun4i:t2oril.nFCi;A.Fuhlu:l..i>v 

■  1  io-Z4(i.  the  Department  also  proposes 
.,1  changes  aimed  at  addressing  the 

‘‘  business  intiigrity  (If  retailers  that  are 

,,  participating  in  the  Program.  Flu. 

;  Imsiness  integrity  related  proposals 

i,  focus  on  ownership  change  reporting. 

R  unauthorized  redemptions  and  unpaid 
debt. 


Papf^rwoik  n(Khiciion  Art 

The  Paiierwork  Reduction  Act  of  Ihtki 
(44  U.S.C.  Chap,  if.'i;  see  5  (TR  l.tiD) 
reiinires  the  Office  of  Management  and 
Budget  (OMB)  approve  all  collections  ot 
information  by  a  Federal  agency 
thev  can  he  implemented.  Respondents 
are  not  required  to  resiiond  to  any 
collection  of  information  unless  it 
disiilavs  a  current  valid  OMB  control 
niimher.  This  proposed  rule  does  not 
contain  information  collection 
requirements  subject  to  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of 

E-Governnwnt  Act  Gowpliancc 
The  Food  and  Nutrition  Service  is 
committed  to  complying  with  the  E- 
Ciovernment  Act,  to  promote  the  use  ot 
the  Internet  and  other  inlormation 
technologies  to  jirovide  increased 


The  FCAiA  Suspension  Provision 

The  FCEA,  enacted  on  jnne.  18.  2008. 
r,nu,nu«l  an.l  anuMKlail  1«>'I ''I’''  ,  , 
Niitrilion  Ai;l  of  7  HM-  ■i"” 

Act).  This  rulemaking  addres.ses  the 
implementation  of  the  iiroyision  m 
Section  41 32  of  the  FCEA  that 
authorizes  the  Department,  m  certain 
cases,  to  snsiiend  the  payment  ot 
redeemed  SNAP  benefits  to  a  suspected 
ri'tail  food  .store  or  whole.sale  food 
concern  pending  administrative  actum 

to  di.siiualifv  the  firm. 

Siiecificallv.  the  FCEA  provision 
addressed  by  this  rulemaking  states  hat 
the  Secretarv,  in  consultation  with  the 

Department’s  Office  of  the  Inspector 

General  (OIU).  niay  suspend  paynumt  ot 
unsettled  iirogram  funds  that  have  been 
redeemed  if  the  Department  determines 
that  llagrant  violations  of  the  A(.t 
(including  regulations  promulgated 


under  the  Act)  are  being  committed  by 
a  retail  food  .store  or  wholesale  food 

concern.  .p.  ,  .  •< 

'I’he  provision  lurther  specifies  that  i 

the  program  di.s(inalification  is 
siihsecnientlv  determined  and  upheld, 
these  unsettled  program  henelits  may  he 
subject  to  forfeiture.  Conversely,  it  the 
program  dis(inalification  is  not  oiiheld 
then  the  unsettled  program  henelits  will 
he  released  to  the  store  with  the 
Department  not  being  liable  lor  any 
interest  on  the  suspended  hinds. 

A  Synopsis  of  the  Proposal 

FNS.  in  this  rulemaking,  propo.ses  the 
following  procedures  for  implementing 
this  lu'ovision: 

A.  State  EBT  contractors  will  set  up 
their  systems  to  suspend  the  pa\mient  of 
a  firm’s  unsettled  funds  when  directed 

to  do  so  by  FNS.  tlvU 

B.  Affected  firms  will  he  notified  that 

payment  will  continue  to  he  suspended 
until  a  determination  relative  to  the 
.  sanction  action  that  is  underway  is 
finalized.  ,  , 

C  Existing  procedures  will  l)(. 

followed  by  I'NS  hu'  charging  the  hrm 
r  and  notifying  it  of  its  final 
determination. 

D  Existing  jirocednres  will  alsi)  nc 
used  for  administrative  and  judicial 

reviews.  •  i-  . 

E  Existing  ]irocedures  guiding 
criminal  or  civil  actions  will  he 

PV  '"f ’susponciiHl  hold  whilo 

("  oo.i,M,sanMUKloru.oywillhol.,,lo,M  1. 

the  Department  ol  rreasnr>  il  and  \\hc 
the  Agency  action  to  sanction  hrm  tor 
trafficking  becomes  final  and/or  the 
civil  or  criminal  action  is  concluded. 

(i  Outside  of  the  value  ol  the  at.tual 
a  transactions  themselves,  no  interest  or 

credit  (for  benefits  held  in  suspension  oi 
anv  transactions  estimated  to  have  been 
suiiseqnentlv  lost  due  to  the  suspension) 
[)8.  will  be  paid  to  the  firm  if  it  is  idtimateh 
determined  that  the  firm  is  suh)ect  to  a 
(the  lesser  penalty  or  no  iienalty. 

Legislative  Language  Clarification 
As  stated  above.  .Section  4132  ol  the 
1-CEA  amended  the  Act.  The  language  in 
this  Frovision  was  inserted  into  section 
•tial  12(h)  of  the  amended  Act.  Section 

12(h)('2)(B)(i)  deals  with  the  torteitnre  ot 

tnnds.  Specifically,  this 
the  amended  Act  states  that, 
the  program  disipialification  is  upheld, 
that  (the  suspended  benefits)  may  be  su  .)ect 
[he  to  forfeiture  imrsuant  to  .section  l.i(g). 

.  '  However,  the  amended  Act  does  not 

nt  of  contain  a  section  1 5(g).  This 

[,(.(>11  in  the  .same  revision,  section  ^ 

.ioos  redesignated  as  section  1 .5(e). 

l,'l(d)  and  15(e)  were  stricken  fiom  the 
1  amended  Act  since  they  dealt  with 
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paper  coupons  and,  as  such,  were  no 
longer  relevant.  Tlieretdre.  section 
12(h)(2)(B)(i)  of  tlie  amended  Act  was 
intended  to  refer  to  section  i;l(e)  and 
not  s(‘ction  liilg).  .S(!ction  l.'i(e)  under 
the  amended  Act  anthori/es  tin; 
ft)rfeitnre  of  funds  and  other  items  of 
value  inappropriately  recinviul  in 
exchange  for  SNAP  iMMiefits. 

Tlw  Propostui  Scope  and  Pctrainctcrs  of 
Suspension  Activity 

In  fiscal  year  201  1.  there  wen;  a  total 
of  2.31.40.')  firms  that  wcin;  authorized  to 
accept  SNAP  benefits.  During  that  fi.scal 
year.  1.2  It)  of  these  firms  were 
.sani:tioned  for  trafficking  and  civil  or 
criminal  court  action  was  concluded  on 
approximately  .'i  firms.  Trafficking, 
ileiined  in  the  regulation  at  7  (3<’R  271.2. 
is  primarily  (hut  not  tixclusively)  tlu; 
buying  or  .selling  of  benefits  for  cash  or 
consideration  other  than  eligible  food. 
Current Iv,  firms  that  an;  snsp(;cted  of 
trafficking  are  sent  a  letter  of  charges  hv 
FN.S  that  sj)ecifies  the  violations  or 
charges  that  the  agency  believes 
constitute  a  basis  for  a  j)ermanent 
di.s(|nalification.  'fins  letter  |)rovides  the 
firm  with  the  opportnnitv  to  submit  to 
FN.S  information,  an  explanation  or 
evi(h;nce  concerning  any  alleg(;d 
instances  of  noncom])liance.  The  firm  is 
not  dis(pialifi(;d  until  the  firm  r(;c(;ives 
a  letter  advising  it  of  the  administrative 
det(;rmination  that  has  h(;en  made  based 
on  the  evidence;  available  to  the  agenev 
and  information  submitted  hv  the  firm. 
Until  this  time;,  the  firm  currently 
r(;tains  the  ability  te;  remain  an  active, 
participating  retail(;r  in  .SNAP  and  no 
unsettled  })rogram  benefits  are  withheld. 
Trafficking  of  .SNAP  h(;n(;fits  mav 
continue,  and  in  some  cases,  retailers 
deliheratelv  delay  the  FN.S 
determination. 

'I'he  D(;partnient  is  not  pro))osing  to 
make  any  chang(;s  in  the  proc:ess 
described  above  for  the  vast  majoritv  of 
firms  suspected  of  trafficking.  Instead, 
we  are  proposing  that  FNS.  in 
conjunction  and  coordination  with  OIG. 
apply  this  suspension  provision  to  tin; 
firms  that  are  suspected  of  engaging  in 
ilagrant  trafficking  violations.  Limiting 
the  a])])iicahiiity  of  this  proposal  to  the 
most  flagrant  violators  is  consistent  with 
the  language;  and  intent  of  tlu;  FfiKA 
susp(;nsion  provision. 

FN.S  will  consult  with  OKI  to 
(;stai)lish  the  |)arauu;t(;rs  for  initiating 
suspension  activities  in  a  memorandum 
of  agreement  to  (;nsnre  a  common 
under.standing  and  consistent 
a])plication  of  the  F(IKA  suspension 
provision  among  both  ag(;nci(;.s  of  the 
U.SDA.  In  general,  suspension  of  funds 
under  this  ])roposal  would  he  trigger(;d 
when  a  firm  fiagrantly  traffics  .SNAP 


l)en(;fits  in  significant  amounts.  In 
consultation  with  OKI.  FN.S  will  define 
ilagrant  violators  has(;d  on  one;  or  more; 
fae:te)rs.  suedi  :is  .SNAP  re;ele;mptie)n 
le;ve;ls.  the;  numhe;r  e)f  he)use;he)lels 
utilizing  .SNAP  l)e;ne;fits  at  the;  le)e;atie)n, 
ste)re;  inventeerv.  anel  the;  .SNAP  histeerv  e)f 
the;  steae;  e)wne;rs.  l''e)r  example;,  FN.S  has 
e;nce)unte;re;el  situatieens  in  whie:h  .SNAP 
re;ele;m])tie)ns  at  ;i  partieadar  re;taile;r 
le)e:iitie)n  suelele;idy  anel  eira.stieailly 
ine:re;ase;  in  le;rms  e)f  the;  ame)unt  e)f 
.SNAP  re;ele;mptie)ns  anel/eer  the;  numhe;r 
e)f  .SNAP  he)use;he)leis  eauieiueding 
hnsine;.ss  iit  the;  steere;.  (Ie;ne;ndly,  sue:h 
ae:tivity  has  he;e;n  a  e:le;ar  inelieaetieui  of 
traffie;king.  Within  a  re;lative;ly  she)rt 
])e;rie)ei  e)f  time.  the;se;  re;taile;rs  are;  able;  te; 
e:e)nelue:t  snhstantial  frauehdeait  .SNAP 
ae;tivity.  take  e)ff  with  the;  trafiie;ke;d 
he;ne;fits.  anel  idtimately  appre;e:iate;  large; 
pre)fits  freem  traffie:king  ae:tivity  he;fe)re; 
FN.S  anel  OIG  are;  able  te;  e:e)mple;te;  a 
fe)rm:d  inve;.stig<itie)n.  The  ability  to 
withhe)lel  seeine  re;ve;nue;s  fre)m  sne:h 
vie)late)rs  we)idel  elepreeaate;  the;ir  preefits 
anel,  he)pe;fullv.  elissuiiele;  them  from 
trafficking. 

Te)  maintain  investigative;  inte;gritv 
anel  se;eairity.  an  e;xae;t  de;finitie)n  e)f 
“flagrant”  eamneet  he;  ])re)viele;el  te;  the; 
ge;ne;ral  puhlie:.  The;  De;])artme;nt  we)edel 
ne)t  wish  te)  ])re)viele;  a  target  feu'  vie)late)rs 
te)  <ive)iel  ae;tie)n.  lle)we;ve;r.  it  is  in  the; 
al)e)ve;  emel  similar  types  e)f  situatieens 
that  FN.S  se;e;ks  the;  ability  te)  minimize; 
the;  e;xte;nt  e)f  the;  li'auehdent  aelivity  a 
re;taile;r  is  able  te)  pe;r|)e;tiate;  by 
immeeliatelv  anel  simultane;e)uslv 
withhe)leling  re;ele;e;me;el  benefits  anel 
initiating  an  inve;stigatie)n.  The;  ability  to 
suspenel  funels  weeedel  applv  e)nlv  te)  the; 
most  e;gre;gie)us  e)f  Ilagrant  caise;s  in 
whie;h  the;  ame)eint  e)f  .SNAP  benefits 
pe)te;ntially  being  eliverteel  fre)m  its 
inteneled  use;  is  sid),stantial.  riie;  proe:e;ss 
fe)r  hanelling  any  e)tht;r  traffie:king  e.ase; 
woulel  not  e.hange  as  <i  result  of  this 
pre)visie)n.  FurtheiDieue,  FN.S  will 
e;stal)lish  e:he;e;ks  anel  halanea;s  by 
re;(puring  eaensultation  with  OIG  e)n  e;ae:h 
e;a.se;  te)  ensure;  that  the;re  is  agre;e;me;nt 
l)e;twe;e;n  l)e)th  age;ncie;s  that  the;  retailer 
has  me;t  the;  estahlisheel  e:rite;ria.  FN.S  is 
partieailarly  inte;re;ste;el  in  eehtaining 
e:e)mme;nts  from  the;  pid)lie:  e)n  the;  tvpe;s 
e)f  fae;te)rs  anel  e:rite;ri<i  that  e;e)ulel  ])re)ve; 
iise;fid  in  elistingiushing  he.-tween 
flagnmt  e;ase;s  that  we)edel  he;  im|)ae;te;d 
by  this  pre)visie)n  and  e)the;r  meere;  reeutine; 
trafficking  e:a.se;s  that  we)idd  ne)t. 

It  is  alse)  im])e)rtant  te)  ne)te;  that  the; 
“ilagrant”  viejlatiem  .sti])ulatie)n  in  this 
pre)j)e)sal  weeidel  e)nly  applv  te)  the; 
sn.spe;nsie)n  e)f  unsettleel  funels.  Any  fiiin 
fonnel  to  have;  traffie:ke;el  uneler  the; 
e;xisting  pre)e:e;elure;s,  whe;ther  it  is 
e:e)nsiele;i'e;el  a  “ilagrant"  vie)latie)n  or  ne)t. 
is  still  sul)je;e:t  te)  a  j)e;rmane;nt 


elise]nalifie:atie)n  as  spe;e:ifie;el  in  the; 
e:urre;nt  re;gulatie)ns  at  7  GFK 
27K.()(e;)(l)(i].  'I’his  i)i'e)pe)sal  has  ne) 
e;ffe;e:t  e)n  the;  a|)plie:al)ilitv  e)f  this  curre;nt 
aelministrative;  <ie:tie)n. 

The  Suspension  of  the  Unsettled  Funds 

When  a  firm  I)e;gins  e:e)nehie:ting 
.sus])ie:ie)us  tr;ms;ie:tie)ns  that  fit  the; 
])arame;te;rs  e)f  flagrant  violatieens.  we;  are; 
e:e)elifying  the;  FGMA  pre)visie)n  by 
pre)pe)sing  that  all  unse;ttle;el  l)e;ne;fit 
re;ele;mptie)ns  he;  imme;eiiate;lv  siis])e;nele;el 
fe)r  that  firm.  In  aeielitie)n,  we;  are;  alse) 
])re)])e)sing  that  the;  un.se;ttle;el  funels  he; 
sul)je;e:t  te)  fe)rfe;iture;  if  the;  Prograni 
elise|ualification  is  uphelel.  The;  ])urj)e).se; 
e)f  the;se;  ])re)pe)sals  is  te)  ensure;  that  a 
firm  de)e;s  not  profit  from  this  illieat 
activity.  This  pro])e).sal  alse)  safe;guareis 
the;  use;  e)f  Feeleral  funds. 

We;  re;e:e)gnize;  that  the;re;  may  he;  se)me; 
ce)nce;rn  i’e;gareling  the;  susj)e;nsie)n  of 
l)e;ne;fits  fe)r  a  firm  that  has  not  yet  l)ee;n 
fe)imel  te)  have;  traffie:ke;el.  He)weve;r.  as 
stateel  eihove.  the;  Ue;partme;nt  antic;i])ate;s 
that  this  pie)visie)n  will  <iffe;e:l  a 
re;lalive;ly  small  suh.set  e)f  the;  firms  that 
are;  e:harge;el  with  traffie:king.  The;re;fe)i'e;, 
we;  l)e;lie;ve;  that  the;  l)e;ne;fit  e)f  ))re;ve;nting 
e;gre;gie)us  fraueiide;nt  ])ayme;nts  far 
e)iilwe;ighs  the;  risk  e)f  perniitting  :>  firm 
te)  ])e).ssil)ly  pie)fit  fi’om  traifie:king  in 
.SNAP  l)e;ne;fits  until  a  de;e:isie)n  is 
ultimately  meiele  e)n  its  e;ase;. 

The;  IKIFA  pre)visie)n  ])re)viele;s  that  the; 
De;j)artme;nt  weeulel  not  he;  liable  for  the; 
value;  e)f  any  inte;re;.st  e)n  withelrawn  e)r 
snspeaieleei  funds.  We;  are;  e:e)eiifying  this 
pi'e)visie)n  in  this  j)re)])ose;el  ridemaking. 

In  aelelitie)!!.  we;  are;  also  ])ro])osing  that 
FN.S  ne)t  he;  helel  liable;  ie)r  any  lei.st  sales 
ehie;  te)  funels  settlement  being 
suspe;nile;el  uneler  this  provision. 

Effect  on  SNAP  Recipients 

FN.S  re;cognize;s  that  there;  may  he; 
some  ine;onve;nie;nc:e  to  .SNAP 
householels  when  benefit  eleposits  into  a 
firm’s  hank  ace:ount  are;  suspeneled, 
the;re;l)y  e:ausing  the;  retailer  to  e:ease; 
ae;e;e;pting  .SNAP  paymeaits.  As  a  re;sult, 
normal  sho])ping  patterns.  e;spe;ciallv  for 
tho.se;  re;cii)ie;nts  who  are;  within  walking 
elistanex;  of  the:  firm,  may  ne;e;el  to  he: 
alte;i'e;el.  However,  neither  the;  Ae:t  nor 
the;  eairrent  re;gulatie)ns  at  7  GFR  278. (i 
alle)w  for  any  ae:e:ommoelation  elue;  to 
])ote;ntial  .SNAP  eaistomer  hai'dshi]) 
uneler  such  e:ireaunstane:e;s. 

Notification  of  the  Finn 

'Flu;  intent  of  the;  FGMA  provisie)n  to 
suspenel  se;llle;me;nt  is  to  pre;ve;nt 
violators  iron)  e:ontinuing  to  j)re)fit  by 
trafficking  in  Pre)gram  l)e;ne;fits  anel  to 
ultimately  e.ajiture  elollars  that  are;  the; 
fruits  of  their  trafficking.  Therefore,  the: 
action  to  suspeaid  the;  pavment  of 
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unsettled  aeeoimts  imist  occur 
iinniediatcily.  While;  we;  re;e:e)giiize;  lluit  it 
will  ne)t  he;  j)e)ssil)le;  te;  neetify  re;taile;rs  in 
aelvaue;e;  eel'a  suspe;usie)ji  ae:tie)u,  FNS  is 
j)re)|)e)sing  te;  aelvise;  t'irins  eit  the;  lime; 
that  the:y  a|)i)ly  te;  he;  an  aiithe)rize;ei 
re;taile;r  eel  the;  sus])e;nsie)n  preevisieen 
()iitline;ei  in  this  ])re)j)e)sal.  In  this 
manne;i ,  lii'ins  weeedel  he;  €ieie;e|uate;ly 
ne)tifie;el  ed  the  peessihilitv  e)f  this 
(jeeanring  il  they  e;e)nehie:t  tr;insae:tie)ns 
tliat  coedel  he;  e:e)nsieie;re;el  llagrant 
vie)latie)ns. 

In  aelelitieui.  FNS  weadel  issue  a  neeliex; 
te)  the  linn  as  seeeni  as  aehninislrativelv 
I)ossihle;  te)  aelvise  the;  linn  as  to  the; 
rease)n  why  the;  payments  have;  he;e;n 
susi)e;nele;ei.  'I’he  Age;ne;y  will  examine; 
ways  e)n  how  te;  i)re)vieie  this  ne)lifie;atie)n 
in  an  aute)mate;el  anel  e;xpe;elitious 
manner  anel  wele:e)me;s  ])uhlie:  e:e)mme;nts 
in  this  are;a. 

Ltistlv,  linns  cilre;aely  h<i\'e;  e:e)ntae:t 
numhe;rs  preevieleel  hv  the;  State;  EBT 
i;ontrae:tors  te)  e.all  if  there;  are;  emv  issue;s 
(:e)ne:e;rning  he;ne;l'it  i)avme;nts.  Tlie;  EBT 
(;()ntrae;te)rs  will  he  instrue:te:el  hy  Steite;s 
te)  pie)viele;  the;  firm  with  the;  e:e)nt<ie:t 
infonnalion  for  the:  a])j)re)i)riate;  FNS 
offie:e;  for  the;  firm  te)  e;e)nt;ie;t  e:e)ne:e;rning 
any  ae;tie)n  take;n  eis  a  re;sidt  e)f  this  " 
pre)visie)n. 
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Ey/ec/  oil  Sloia  KBT  controctois 

I  he;  Il(;]);irtme;nt  is  ke;e;nly  inte;re;ste;el 
on  re;e:e;iving  e;e)nmie;nts  freem  State 
;ige;ne:ies  anel  Idrr  e;e)nlnie;te)rs  r(;gareling 
ne;e:e;ssary  syste;m  elianges.  e:e)sts. 
ne;e;e;ssarv  timeline  lor  imple;me;ntatie)n 
of  the;  ahility  to  hohl  unsetfle;el  funels. 
tille;rnatiye;  ])re)e;e;sse;s  fe)r  sus])e;neling 
funels  (e.g.  reelireeding  ])ayme;nt  to  FNS 
for  hedeling  purpe)se;s).  emel  any  eether 
iisse)e;ititeel  e.hcil  le;nge;s. 

Rfinuiinder  oj  tho  Disqualification 
Process 

We  are;  ])re)pe)sing  in  this  ruleniiiking 
that  one:e  firms  have;  their  he;ne;fits 
susj)e;nele;el.  the;  aehninistrative  pre)e;e;ss 
asse)e:iate;el  with  disepialifieaition  woulel 
continue;  as  ele;se:rihe;ei  ahe)ve  anel  unele;r 
7  CFR  278.6,  as  well  as  Suhparts  A  anel 
13  of  7  CFR  part  279.  anel  the;  suspe;nsie)n 
of  l)e:ne;fits  weeulel  reniiiin  in  effeel. 
Siispensie)!)  e)f  l)(;ne;fit  i)ayme;nts  we)idel 
alse)  re;minn  in  effeel  until  any  e.ivil  e)r 
criinined  eiedieens  ;ire;  ce)ne:hiel(;el. 

I  he;  e;urre;nt  diseieialifie:atie)n  i)re)e:e;ss 
for  firms  suspe;e:te;el  e)f  lraffie;king 
inedueles  the  issuane;e:  e)f  a  letter  e)f 
charges,  iin  e;xan)inalie)n  e)f  the;  firm's 
re;spe)nse;  te;  the;  e;harge:s,  anel  the; 
issuane;e  e)l  ;i  ne)tice;  e)f  ele;te;rminiitie)n 
(h.seiualifying  the;  firm  (if  appropriate), 
hi  se)me;  e:ase;s,  re;taile;rs  ele;lihe;r;ite;lv 
delay  the;  FNS  eleterminalion  hy 
reeiue;sting  aelelitieenal  time;  to  reVsponel  to 
the;  e:harge;s  anel/eer  submitting  Freeelom 


of  Infeermation  Ae.t  (FOIA)  re;e|ue;sts.  As 
It  sue;h.  the;  lJe;partme;nt  is  taking  this 
n  oppeertunity  to  clarify  that,  in  all 
tiaffie.king  e.c)se;s.  re;t;nle;r  re;e]ue;sts  te) 
e;xte;nel  the;  lO-ekiy  pe;rie)el,  |)re)viele;el  in 
current  re:gedatie)ns  at  7  CFR  278.6(1))(1) 
to  re;spe)nel  to  the  le;lte:r  e)f  e;harge;s  shall 
ne)t  he;  gnmteel.  The;  Ae;l  pre)viele;s 
re;taile;rs  e:hcuge;el  with  traffie;king  eer 
other  preegram  vie)l;it ieens  a  full 
oppeertunity  to  pre;,se;nt  FNS  with 
infe)imatie)n  threeugh  the;  cielministrcitive; 
;mel  juelie.ial  re;vie;w  pre)e:e;.ss.  In  aelelitie)n 
fNS  in.stitule;el  a  lO-elay  re;laile;r 
res])on,se;  perieeel  hetwe;e;n  the  lime  the; 
letter  e)f  ediarges  anel  the;  ne)lie:e;  e)f 
determination  are  e;ae:h  issueel.  FNS 
pre)])e)ses  te;  maintain  this  lO-elay 
”  re;spe)nse;  i)e;rie)d.  hut  to  revise;  language 
^  in  current  7  CFR  278.6(6)  te)  e.larifv  that 
a  firm  s  full  e)j)pe)rfunity  to  submit 
infoimatie)!!,  e;xplancition,  e)r  e;vielene;e; 
cone:e;rning  any  instane:es  e)f 
ne)ne,om j)liane:e;  te)  I'NS  is  eluring  the; 
aelministrative;  re;vie;w  pre)e;e;ss  anel  not 
Jinor  te)  the:  ne)lie:e;  of  deetermination 
issue;el  by  the;  FNS  re;gional  e)ffie:e.  IJpem 
the;  elate;  e)f  re;e:e;ip|  e)f  the;  notie;e;  eif 
delerminatie)!!.  the;  ae:tie)n  te) 
j)ermane;ntly  elise|ualifv  the;  re;taile;r 
continue;s  te;  take;  e;ffe;e:t  innne;eliate;ly. 

I  he;  re;laile;r  then  has  an  aelelitieenal  10 
days  te)  file;  ei  wrilte:n  n:e|ue;.st  fe)r  an 
oppeertunily  to  submit  furlhe;r 
inleermalion  in  .suppe)rl  e)f  its  pee.sitiem 
through  an  aelministrative;  re;vie;w  eer.  if 
aj)pre)priale;,  a  juelie:ial  re;vie:w  e)f  the; 
original  iige;ne;v  ae;tie)n.  Se;e;  e:urre;nt  7 
CFR  278.6  ami  7  CFR  ])art  279. 

Furthe;rme)re;.  Fre;e;eloni  e)f  lnfe)rmatie)n 
Act  (FOIA)  re;e|ue;sts  will  he;  e:e)m])le;te;el 
se;parate;  fre)m  the;  aelministrative 
sanclie))]  ])roe:e;ss.  The  opj)e)rtunity  te; 
j)re;se;nt  informatie)n  j)rie)r  to  a  final 
de;termination  or  eluring  the; 
administrative;  revieiw  j)roe;ess  sheeuld 
ue)t  he:  e;onsiele:re;el  an  oppe)rtunity  for 
dise;e)ye;ry.  Therefore,  FOIA  re;eiue;sts 
shall  not  ele;lay  a  fimil  ele;te;rminatie)n. 

Any  informatie)!!  the;  re;taile;r  is  .seeking 
though  FOIA  re;c]ue;sts  may  he;  i)re;sente;el, 
if  ne;e:e;ssary,  at  the:  juelie;iid  re;vie;w  le;ve;l. 
Be;e:ause;  the;  De;])artme;nt  is  me;re;ly 
clarifying  its  i)e)lie:y  threeiigh  this 
rule;making.  we;  are;  not  pre)j)e)sing  any 
regulatory  e;hange;s  re;gareling  FOIA 
re:(]ue;sts. 

Pa  si  ness  Integrity  Provisions 

In  this  rule;m<iking.  the;  De;])artme;nl  is 
])re)pe)sing  se;ve;nil  re;visie)ns  anel 
aelehtieens  to  the;  e;xi.sling  re:gulatie)ns  to 
ensure;  that  re;taile;rs  wlu)  are;  ae;e;e;i)tin<> 
SNAl’  l)e;ne;fits  are;  furthe;ring  the; 
purpe).se;s  e)f  the;  Pre)gram  anel  have;  the; 
re;e|uisite;  husine;.ss  inte;grity  to  ensure; 
that  their  firms  feellow  all  of  the;  l^rexMam 
rule;s.  " 


Reporting  Changes  in  Ownership 

Applie;ant  re;tenle;rs  sign  anel  e:e;rtify 
that  the;y  unele;r.stanel  anel  will  ahiele;‘l)y 
a  myrieiel  e)f  Ih-ogram  re;eiuire;mi;nts.  Oiie 
sue;h  re;eiuire;ment  is  th.it  the;  SNAl’ 
authorizatie)!)  he;  maintaine;el  hy  the; 
applie;ant  owne;r  e)r  e)wne;rs,  that  any 
change;s  in  owne;rship  he;  repeirteef  to 
I'N.S.  anel  that  the;  authe)rizatie)n  ne)l  he; 
e:onve;ye;el  te;  a  new  l)usine;.ss  eewner 
she)ulel  the;  apj)lie;ant  .se;ll  the;  SNAP 
authe)rize;el  firm.  FNS  pre)viele;s  an 
a])j)re)ve;el  firm  with  a  stanelarel  re;taile;r 
authe)rizafie)n  j)ae:kage  when  a  firm  is 
initially  authorizeel  te)  l)e;e;e)me;  a  SNAP 
re;taile;r.  The  authe)rizatie)n  le;tte;r  that  is 
pait  of  this  j)ae;kage  states.  ame)ng  e)ther 
things,  that  the;  firm  is  to  repe)rt  to  FNS 
any  changes  in  firm  ownership. 
However,  in  the  e.our.se;  of  e.onelucting 
ie;e.ent  re;authe)rizatie)n  anel  e:e)mpliane:e; 
aedivity,  the;  De;j)artme;nt  has  e:e)me 
ae;re)ss  instance;s  in  which  the;re;  were: 
unre;pe)rte:el  e;hange;s  ot  e)wne;rship. 

In  an  e;ffe)rt  to  e:nhane;e;  e)wne;rship 
inte;grity,  the:  De;partme;nt  is  pre)])e)sin‘>, 
in  7  CFR  278.1  (j)  anel  7  CFR  278.1(1),  h) 
ceielify  this  eiwnership  chemge  reipeirting 
re;e|uire:me;nt  anel  iiutheirize  FNS  te) 
withdreiw  the;  SNAI^  authe)rizatie)n  e)f 
any  linn  that  timely  fails  te;  rejeort 
change:s  in  e)wne;rslnj)  within  the:  firm. 
I'or  purpe)se;s  e)f  re;pe)rting  e:h:mge;s  in 
uwne;rship.  “timely"  weeulel  he;  ele;fine;el 
tis  10  l)usine;ss  ehiys  tifte;r  the;  e)e:e:urre;ne;e; 
of  the;  eliange;  in  ownership.  This 
provisie)!)  weeidel  ;ij)ply  te)  any  firm 
initially  authe)rize;el  suhse;ejue;nt  te)  the; 
imple;me;nt<itie)n  elate;  e)f  this  j)re)visie)n 
that  fails  to  re;pe)rt  e;ithe;r  anv  aelditieenal 
owne;r(s)  as  well  eis  the;  le)ss'e)f  any 
owne:r(s).  Alse;  uneler  this  ])re)visie)n.  anv 
affe;e;te;el  owner  woulel  ne)t  he  able  te) 
re;apply  fe)r  authe)rizatie)n  le)r  a  ])e;rioel  e)f 
six  months.  All  owners  in\'e)lve;el, 
inclueling  all  of  the)se  nameel  e)n  the; 
original  applie;atie)n,  as  we;ll  ;is  any 
adelitiemal  owners,  are  affe;e;te;el  by  the 
six-me)nth  time;lrcune  e)f  this  pre)\’isie)n. 
Ae:tie)n  for  failure;  to  re:])e)rt  eewnershij) 
change:s  woulel  ne)t  superseele;  the:  Act 
anel  e:e)mi)anie)n  re;gidatie)ns  that  i)re)vlele: 
for  i)e;naltie;s  as.se)e:iate:el  with 
falsifie;atie)n  of  owimr.ship  information. 
Cnaathorized  Redemptions 

The;  Deipeirlment  is  e:e)ne;e:rne;el  whe;n 
an  authe)rize;el  re:tail  e;stal)lishme:nt  is 
solel  e)r  fransfe;rre;d  to  a  elifferent  e)wne;r. 
iuiel  the;  selling  e)wne;r(s)  alle)ws  the; 
l)uye;r(s)  e)f  the  steere;  te;  e:e)ntinue;  te) 
operate;  ;is  <i  SNAP  re;tiule:r  unele;r  the; 
selling  e)wne:r(s)'s  authe)rizatie)n.  This 
type  e)fae:tivity  is  e;xi)re;ssly  Ibrhielelen 
uneler  the;  existing  re;gidatie)ns  at  7  CFR 
278.4.  7  C:FR  278.6(m)  anel  7  CFR 
278.7(e:),  whie:h  prohibit  the  acc;eptane;e; 
e)f  SNAP  he;ne:fits  hy  an  unauthorize;el 
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|)iirly.  ('.urrontly,  an  unauthorized  firm 
that  a(:(:ej)ts  sncli  benefits  is  sul)je(:t  tt) 
an  unauthorized  redmuption  fine  under 
7  (iFR  278. ()(m).  Howeviir.  there  is 
currently  no  penalty  for  the  .seller  in  this 
instance.  The  buyer  cannot  acce])t 
SNAP  transactions  without  the  seller's 
active  knowledge  and  participation. 

This  is  because!  the  hnver  would  necid  to 
use  the  seller's  FHT  point-of-sale 
terminal,  and  the  funds  secured  from 
the  .SNAP  purc:hases  would  still  he 
.settled  into  either  the  sellciis  hank 
account  or  into  a  hank  account  that  the 
seller  is  complicit  in  arranging  for  the 
huycir's  use.  To  address  the  .seller's 
complicit  involvement  in  this  arcM.  and 
as  a  pren  entative  for  nnauthorizcKl 
rculemptions.  the  Dcipartment  is 
proposing  to  make  the  seller(.s)  of  a  .store! 
that  continues  to  make  unauthorized 
redcanptions  subject  to  two  sei)arate 
|)(!nalti(!.s.  The  first  penaltv.  j)ropo.s(!d  in 
7  CFR  278.1  (h)(3)(v)  and  7  CFR 
278.1  (k)(3)(vii).  would  make  the  seller(s) 
p(!rmanentlv  ineligible  for  .SNAP 
participation  due  to  lacking  tlu!  business 
int(!gritv  to  further  the  pnrpo.ses  of  the 
Program.  In  addition  to  not  h(!ing  able! 
to  1)1!  authorized  in  a  new  store,  the 
.sell(!r(.s)  would  also  have  the 
authorization  of  anv  anotlu!!'  existing 
participating  store!  in  whie:h  they  have!  a 
share!  of  ownership  permiinently 
withdrawn.  The  .seuxniel  j)e!nalty. 
j)rope).se!el  in  7  (IFR  278. 8(111).  would 
make  the  .seller(.s)  suhjeul  to  an 
unauthorized  reKlemjition  fine.  The 
amount  of  the  fine!  would  he!  the  same 
:is  authorized  to  he  assexs.sed  against  the! 
huye!r. 

l  Uipaid  Daht 

The  current  re!gnlatie)n.s  at  7  CFR 
278.1  (k)(7)  allow  FNS  to  deny  or 
withdraw  the  authorization  of  any  .store 
that  fails  to  pay  cea  tain  fi.se:al  claims  or 
fines  hiiseel  on  a  lack  of  bn.sine!s.s 
inti!grily.  The  De!j)artment  ])ro])e).se.s  to 
(!X|)and  this  authority  by  allowing  the! 
denial  or  withdrawal  of  a  store  owned 
by  a  firm  that  fails  to  pav  (inv  fine,  edaim 
or  fiseial  pe!nalty  a.s.se!.sse!el  against  it 
under  Part  278  of  the  re!gulatie)ns.  The 
denial  or  withdrawal  would  he!  able  to 
he!  a.s.se!s.se!el  ageiinst  any  store  owneul  by 
a  firm  at  any  time  after  FN.S  ele!termine!.s 
that  the  eledit  has  he!e:ome  ele!linepie!nt. 
The  e!xi)an.sie)n  of  this  authority  is  he!ing 
lirojioseul  l)e!e:ause  the  De!])artment 
strongly  he!fieve!s  that  a  firm  tlnit  is 
ele!linepie!nt  on  any  FN.S  debt  lac:k.s  the! 
bnsine!s.s  inte!grity  nee;e!ssarv  to  reanain 
an  authorized  re:tailer.  The  withdrawal 
would  reanain  in  effect  as  long  as  the 
eledit  remains  nn]iaiel.  Onc:e  the  debt  is 
repaid,  the  e)wner(.s)  may  rea|)])lv  for 
authorization. 


In  addition,  any  iidministrative!  review 
reapiested  as  a  re!sult  of  a  eie!nial  or 
withelrawiil  of  an  unjiaid  eledit  will  hi! 
limite!el  to  the!  e!xi.ste!ne:e!  of.  and 
ele!lineiue!nt  nature!  of,  the  eledit.  The 
initial  re!a.se)n  for  and  the  iimount  of  the! 
origimd  debt  would  not  he!  subjeel  to 
re!vie!W  at  this  time  as  the!  debtor 
re!ce!ive!el  those!  rendenv  rights  when  the 
initial  debt  was  exstablisheul. 

Establishing  Finn  Pvactica  to  Violata  the 
Program 

Current  re!gnl:itie)n.s  at  7  (iFR 
278.()(e)(2)  iinel  {e!)(3)  state  that  a  firm  is 
to  he  di.seiualified  if  it  h;is  beuin  found  to 
have  bee!!!  the  firm's  practic.e  to 
exediange  major  non-food  items  for 
.SNAP  he!ne!fit.s.  Major  non-food  items, 
for  the  pnrpo.ses  of  this  eli.scussion.  are! 
expensive  or  exinspieaious  nonfood 
items,  e:arton.s  of  e:igarettes.  or  ;ile:ohe)lie: 
beverages.  Under  the.se  regulations,  the 
appropriate  efise|ualifie:ation  time  period 
would  be  threu!  years  if  the  firm  had  not 
heu!!!  Wiirned  that  sne:h  violations  might 
he!  oe;e:urring  or  five  years  if  the  firm  had 
re!e:e!iveel  prior  winning.  In  eithe!r  e:ase. 
firm  practice  must  also  he!  established; 
if  the!re!  was  no  finding  that  it  was  the 
firm's  praedice,  the!n  the  a])])ropri<ite! 
jieiiiilty  would  he!  <1  six-month 
eii.sepialifie:atie)n  eliu!  to  e;are!h!.ssne!s.s  or 
|)oe)r  .su])e!rvisie)n  (7  C.FR  278.(j(e)(.‘i)). 

I’he!  ne!piirtme!nt  is  tiiking  this 
oiijiortunity  to  resilign  pe)lie;y  with  the! 
cairrent  reguhitions.  FN.S  poliew  .state!s 
that  in  instiineies  involving  sale  ofm.ijor 
items  by  two  or  more  store!  eilerks,  firm 
])riie:tiea!  is  e!.stiil)li.she!el  if  the  firm  hiis 
re!ea!ive!d  prior  warning.  This  proposed 
ride  would  edarifv  that  prior  warning  is 
not  needed  to  estiiblish  firm  jiraedice  in 
in.stan(a!s  when  major  ineligible  items 
are  sold  by  two  or  more!  clerks  and  that 
in  .such  instances,  a  threu)  yeair 
di.scjualifie;atie)n  as  pre.se:riheei  hv 
regulation,  would  apply. 

List  of  Subjects  in  7  CFR  Part  278 

banks,  banking,  Feieiel  stamps,  Crant 
pre)gram.s-se)e;ial  preigrams,  Penaltiexs, 
Repenting  anel  ree:e)retke!e])ing 
reapiirements,  .Surety  hemels. 

Aeaairelingly,  7  (]FR  jiart  278  is 
preipeiseeel  to  be!  ame!nele!ei  as  feilleiws: 

■  1.  The  iiutheirity  eatatiem  lor  7  CFR 
p.irt  278  e:e)ntinue!s  tei  reaiel  as  feilleiws: 

/Vutliority:  7  l)..S.(;.  2()11-20:U). 

■  2.  In  §278.1: 

■  a.  In  paragra|)h  (b)(3)  intre)elne:teiry 
text,  plaea!  the  weirels  “eir  withelraw" 
betweien  “shiill  eleiny"  anel  “the 
antheirizatiein.” 

■  1).  ReieUisigiiiite  jianigra])h  (h)(3)(vi)  as 
paragraph  (h)(3)(vii)  anel  aelel  new 
paragra])h  (h)(3)(vi). 


■  e;.  Aelel  a  new  se!nte!ne:e!  tei  the  emel  of 
jiaragraph  (j). 

■  el.  Aelel  new  p<uagra])h  (k)(3)(vii)). 

■  ei.  Revise  paragrajih  (k)(7). 

■  f.  Reieleisigmite  jiariigniphs  (l)(l)(v) 
threingh  (l)(l)(vii)  as  paragnijihs  (l)(l)(vi) 
threiugh  (l)(l)(viii)  emel  aelel  a  nenv 
Jiaragraph  (l)(l)(v). 

The!  re!visie)ns  anel  aelelitieins  reeael  as 
feilleiws: 

§  278.1 .  Approval  of  retail  food  stores  and 
wholesale  food  concerns. 

***** 

(h)*  *  * 

(3)  *  *  * 

(vi)  Fvielene:e!  that  :m  eiwne)r(.s)  eir 
eiffice!r(s)  of  the  firm  jiermitteel  an 
unautheirizeel  thirel  jiarty  to  use  its  Pd.S 
terminal  to  ceinelued  .SNAP  tran.sae:tions. 
***** 

(j)  *  *  *  In  aelelition.  firms  are 
reejuireKl  to  rejiort  any  changes  in 
eiwnershij)  eitheir  eif  the  firm  eir  within 
the  firm  tei  FN.S  within  10  business  ehiys 
after  the  e:hange!  e)e:e;ur.s. 

(k)  *  *  * 

(3)  *  *  * 

(vii)  Any  firm  theit  e:e)ntain.s  an 
eiwne!r(s)  eir  e)ffie:e!r(s)  whei  jirevieinsly 
iilleiweel  an  unautheirizeul  thirel  jiartv  tei 
use  a  PO.S  teirmimil  tei  e:einelne;t  .SNAP 
transaedions  sh.ill  he  withelniwn  <mel 
jiermanentlv  elemieiel. 
***** 

(7)  The  firm  iaileel  tei  jiiiy  in  full  ;my 
fi.se:al  e:hiim  asseisseiel  against  the  firm 
uneler  7  CFR  Part  278.  FN.S  shall  i.ssue 
a  neitie.e  tei  the  firm  (using  any  elelivery 
meilheiel  that  jireivieles  evielene:e!  eif 
elelivery)  to  inlbrin  the  firm  eif  any 
antheirizatiein  denial  eir  withelrawal  anel 
aelvise  the  firm  that  it  may  reKjuei.st  a 
review  of  that  eletermination.  Any 
review  eif  the  eleterminatiein  will  he 
limiteel  tei  the  e!xi.stene;e  of  anel 
elelintjuent  nature  of  the  eleiht. 

(l)  *  *  * 

(1)  *  *  * 

(v)  The  jirivately  owneel  firm  faileel  tei 
rejieirt  any  e;hange.s  in  eiwnershiji  within 
the  firm  to  FN.S  within  10  business  elays 
iifter  the  e)e;e;urreine:e  eif  the  e:hange  in 
eiwnershij).  The  ownerls),  e)ffie;er(.s)  eir 
manager(s)  of  sne:h  firms  shall  he 
withelniwn  anel  shiill  neit  he  able  tei 
submit  a  new  ajijilieiatiein  feir 
iiutheirizatiein  in  the  Preigram  feir  a 
minimum  jierioel  eif  six  meinths  freim  the! 
edleedive  elate  eif  the  withelniwal: 
***** 

■  3.  In  §278.0: 

■  a.  Reeleisignate  jiaragrajihs  (h)  threiugh 
(ei)  iis  jiaragrajihs  (e;)  threiugh  (ji)  anel  aelel 
a  new  jiaragrajih  (h). 

■  h.  Revise  the  fir.st  .sentemce  anel 
remeive  the  se!e;onel  sentene-.e  of 
redesignateul  jiaragrajih  (c)(1). 
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■  e.  Revise  redtisignated  paragrapli 

(n(2)(i). 

■  (1.  Revi.se  redesignated  ])aragra])li 

(n(3)(i). 

■  e.  Revise;  r(;(l(;signate(l  ])aragra])h  (m). 

'I’he  r(;visi()ns  and  additions  r(;a(l  as 

iblluws. 

§278.6.  Disqualification  of  retail  food 
stores  and  wholesale  food  concerns,  and 
imposition  of  civil  money  penalties  in  lieu 
of  disqualifications. 

***** 

(h)  SiisiMnision  of  benefit  })(iyinen1s. 
I'^NS  may  have  State  benefit  ])r{)vi(lers 
susiiend  the  payment  of  un.settled 
Program  Ijenefits  to  a  sus])e(:ted  firm 
l)en(ling  administrative  action  to 
disciualifv  the  firm.  This  shall  apply  to 
those  firms  that  are  .su.s])e(:ted  by  FNS, 
in  consultation  with  tlie  Department's 
Office  of  the  In.s])ector  General,  to  have 
committed  flagrant  violations  of  the 
Food  and  Nutrition  Act  of  2008,  as 
amended,  or  this  Part. 

(1)  Suspension  of  Ijenefits  under  this 
paragra])li  will  remain  in  effect  during 
the  entire  sanction  jirocess,  including 
during  the  admini.strative  or  judicial 
r(;view  process. 

(2)  Any  firm  that  has  had  its  unsettled 
l)aym(;nts  su.s])(;nded  under  this 
])aragrai)h  shall  forfeit  tho.se  funds  if  a 
final  determination  is  made  to 
])(;rmanently  disciualify  the  firm. 
Gonvers(;lv,  the  funds  shall  he  released 
to  tin;  firm  if  a  permanent 
di.s(|ualification  is  not  upheld. 

(3)  FN.S  shall  not  he  liable  for  paying 
either  any  interest  for  unsettled 
])ayment.s  suspended  under  this 
))aragraph  or  compensation  for  any  lost 
.sales  due  to  the  authorization  being 
suspended  under  this  paragraph. 

(c)  *  *  *  (1)  *  *  *  The  FNS  regional 
office  shall  send  any  firm  considered  for 
discjualification,  or  imposition  of  a  civil 
money  jjenalty  under  ])aragra])h  (a)  of 
this  section,  or  a  fine  as  specified  under 
l)aragraph  (1)  or  (m)  of  this  section,  a 
letter  of  charges  before  making  a  final 
administrative  determination.  *  *  * 
***** 

(f)  *  *  * 

(2)  *  *  * 

(i)  It  is  the  firm’s  ])ractice  to  sell 
expensive  or  conspicuous  nonfood 
items,  cartons  of  cigarettes,  or  alcoholic 
b(;verag(;s  in  exchange  for  SNAP 
benefits.  It  is  considered  the  firm’s 
practice  when,  based  on  inv(;stigative 
evidence,  the  exchanges  of  the.se 
ineligible  items  for  SNAP  benefits 
involvetl  two  or  mon;  clerks. 
***** 

(3)  *  *  * 

(i)  It  is  the  firm’s  practice  to  commit 
violations  such  as  the  sale  of  common 
nonfood  items  in  amounts  normally 


found  in  a  shopping  basket,  and  the  firm 
was  pr(;viou.sly  advised  of  the 
l)ossihility  that  violations  were 
occurring  and  of  the  possible 
conse(|U(;nce.s  of  violating  the 
r(;gnlation.s.  It  is  considered  the  firm’s 
practice  when,  based  on  investigative 
evidence,  the  exchanges  of  any 
ineligible  items  for  .SNAP  b(;nefits 
involv(;d  two  or  more  clerks. 
***** 

(m)  Fines  for  allowing  the  use  of  FOS 
equipment  by  an  nnanthorized  user. 

Any  firm  that  allows  either  a  new  own(;r 
or  any  other  unauthorized  user  to  utilize 
its  POS  erjuipment  to  conduct  SNAP 
transactions  is  subject  to  the  same  fine 
that  may  he  asse.ssed  again.st  the 
unauthorized  third  party  that  conducts 
the  transactions.  Tin;  amount  of  this  fine 
is  .sj)ecified  in  §  278. (i(n). 
***** 

Dated;  l''el)ruarv  14.  2013. 

Audrey  Rowe. 

Adniinistnilor.  Food  and  Nidrilion  S(frvi(:e. 
IKK  Hoc.  2()13-()4();i7  Kil(!(l  2-21-13:  and 
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DEPARTMENT  OF  ENERGY 
10CFR  Part  430 

[Docket  No.  EERE-2013-BT-STD-0006] 

RIN  1904-AC55 

Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment; 
Public  Meeting  and  Availability  of  the 
Framework  Document  for  Commercial 
and  Industrial  Fans  and  Blowers 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  De|jartment  of 
Energy. 

ACTION:  Extension  of  jnihlic  comment 
period. 

SUMMARY:  The  comment  jieriod  for  the 
notice  of  public  meeting  and  availability 
of  the  Framework  Document  jiertaining 
to  the  develojmient  of  energy 
con.servation  standards  for  commercial 
and  industrial  fan  and  blower 
eiiuijnnenl  published  on  Fehruary  1, 
2013,  is  extended  to  May  2,  2013. 

DATES:  The  comment  |)eriod  for  the 
notice  of  ]mhlic  me(;ling  and  availability 
of  the  Framework  Document  relating  to 
commercial  and  industrial  fan  and 
blower  erjiiijmient  is  extended  to  Mav  2. 
2013. 

ADDRESSES:  Any  comments  suhmitted 
must  identify  the  framework  document 
for  commercial  and  industrial  fans  and 
blowers  and  jirovide  docket  number 
EERE-2013-HT-STD-0000  and/or  RIN 
niimber  1904-AC].'j.'i.  (Comments  may  he 


submitted  using  any  of  the  following 
methods: 

•  Federal  eliideniakin}’  Portal:  http:// 
www’.reonlations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Ennnl: 

CAFB2()  I  dSTD(){)()(i@FF.Doe.  Gov. 

Include  EERE-201 3-HT-STD-OOOO  in 
the  subject  line  of  the  mes.sage. 

•  Mail:  Ms.  Brenda  Edwards,  IJ.S. 
D(;])artment  of  En(;rgy.  Building 
Technologies  Program,  Mailstop  EE-2). 
Framework  Document  for  Gommercial 
and  Indnstrial  F’ans  and  Blowers,  EERE- 
201 3-BT-STD-()0()().  1 000 
Indepraulence  Avenue  S\V.. 

Washington,  DG  20.^8.'j-0121.  Phone; 
(202)  580-294,5.  PIea.se  submit  one 
signed  ])aner  original. 

•  liana  Delivery/Courier:  Ms.  Brenda 
Edwards.  IJ.S.  Department  of  Energy, 
Building  Technologies  Program,  0th 
Floor,  950  E’Enfant  Plaza  S\V., 
Washington.  D(]  20024.  Phone:  (202) 
580-2945.  Please  submit  one  signed 
pai)er  original. 

Docket:  P’or  acc(;s.s  to  the  docket  to 
read  background  documents,  or 
comments  received,  go  to  the  Federal 
eRulemaking  Portal  at  http:// 
wnw’.reonhd  ions.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G-harles  El(;nza,  IJ.S.  D{;partnu;nt  of 
Energy,  Office  of  Energy  Efficienc:y  and 
Ren(;wal)Ie  Energy,  Building 
Technologies  Program.  EE-2).  1000 
lnd(;])endence  Avenue  SW.. 

Washington,  DG  2058,5-0121. 
Tele])hone;  (202)  580-2192.  Email: 
GlFan  sPI  o  1 1  ers@ee.doe. go  \  ’. 

In  tin;  office  of  the  General  Gounsel, 
contact  Ms.  Elizabeth  Kohl.  l).,S. 
Dei)artment  of  Energy.  Office  of  the 
General  Coun.sel,  GG-71,  1000 
lndep(;ndence  Avenue  ,SW., 
Washington.  DG  2058.5—0121. 
'Felephone:  (202)  580-775)0.  Email: 
Elizaheth.Kohl@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION;  The  IJ.S. 
Department  of  Energv  (DOE)  pul)lished 
a  j)ropo.sed  determination  that 
commercial  and  industrial  fans  and 
blowers  (fans)  meet  the  definition  of 
covered  (;(iiupment  nnd(;r  the  Energy 
Poliev  and  Gon.servation  Act  of  1975,  as 
amended  (70  FR  37028,  )une  28.  2011). 
As  ])art  of  its  furth(;r  consideration  of 
this  determination,  DOE  is  analyzing 
potential  energy  con.servation  standards 
for  fans.  DOE  published  a  notice  of 
public  meeting  and  availability  of  the 
framework  document  to  consider  such 
standards  (78  FR  7300.  Feh.  1,  2013). 
The  framework  document  rerjiiested 
public  comment  from  interested  parties 
and  provided  for  the  suhmi.ssion  of 
comments  by  March  18.  2013. 
Thereafter.  Air  Movement  and  (Jontrol 
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Association  International  (AM('A).  on 
iMihalf  ol  itsell  and  its  affiliates. 
n!()iiested  an  extension  of  the  public 
comment  period  by  4.'>  days.  ANK^A 
stated  that  the  additional  time  is 
necessary  to  conduct  a  ra|)i(i  and 
intensive  re.searcb  proj(u:t  in  order  to 
jM'ovide  1X)K  with  l)etter  information  at 
an  earlv  stage  of  the  regulatory  proce.ss, 
making  snbse(|U(mt  phases  more 
efficient  and  effective. 

Based  on  ANK'A’s  request.  DOF 
iMilieves  that  extending  the  comment 
jieriod  to  allow  additional  time  for 
interested  parties  to  submit  comments  is 
approjiriate.  Therefore.  DOF  is 
extending  the  comment  period  until 
May  2.  21)13  to  provide  interested 
|)arties  additional  time  to  prepare  and 
submit  comments.  Accordingly.  DOF 
will  consider  any  comments  received  by 
May  2.  2013  to  be  timely  submitted. 

Issiuul  ill  Wasliiiiglon.  Uti.  on  l-’etiniarv  12. 
2013. 

Kathleen  B.  lingan. 

Drpiilv  Assistant  S(s:n‘tai  v  for  IUncn^v 
Efficiviux.  Encr;^v  Efficiancv  and  li(nicwahl(! 
Energy. 

|!  K  Ddc.  2lli:i-(l4(15K  I'ilcd  2-21-13;  am| 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 
10CFR  Part  431 

[Docket  No.  EERE-2012-BT-STD-0029] 

RIN  1904-AC82 

Energy  Efficiency  Program  for 
Commercial  and  Industrial  Equipment: 
Public  Meeting  and  Availability  of  the 
Framework  Document  for  Packaged 
Terminal  Air  Conditioners  and 
Packaged  Terminal  Heat  Pumps 

AGENCY:  Office  of  Fnergy  Ffficieiu:y  and 
Renewable  Fnergy.  Deiiartment  of 
luiergy. 

ACTION:  Notice  of  public  meeting  and 
availability  of  the  framework  document. 

SUMMARY:  rbe  U..S.  Department  of 
Fnergy  (DOF)  is  initiating  a  rulemaking 
and  data  collection  proce.ss  to  consider 
amending  energv  conservation 
.staiulards  for  jiackaged  terminal  air 
conditioners  (Pl’AOs)  and  packaged 
terminal  beat  j)inn])s  (PTllPs).  DOF  will 
bold  a  |)iiblic  meeting  to  discuss  and 
receive  comments  on  its  planned 
analytical  approach  and  issues  it  will 
address  in  this  rulemaking  proceeding. 
DOF  welcomes  written  comments  and 
relevant  data  from  the  public  on  anv 
subject  within  the  .scope  of  this 
rulemaking.  To  inform  interested  jiarties 
and  to  facilitate  this  jiroce.ss.  DOF  lias 
[irepared  a  framework  document  that 


details  the  analytical  aiiproacb  and 
identifies  .several  issues  on  which  DOF 
is  particularly  intere.sted  in  receiving 
comments. 

DATES:  Mealing:  DOf]  will  bold  a  ])iiblic 
meeting  on  Tuesday.  March  12,  2013. 
from  0;()()  a.m.  to  .'j:0()  ji.m.  in 
Washington.  D(k  Additional! v.  DOlC 
plans  to  conduct  the  ])iil)lic  meeting  via 
webinar.  You  may  attend  the  iiublic 
meeting  via  webinar,  and  regi.stration 
information,  particijiant  instructions, 
and  information  about  the  capabilities 
available  to  webinar  participants  will  be 
published  on  DOF’s  Web  site  at:  litlp:// 
\v\\  w  1. acre. energv. gov/hiiildings/ 
(ipplianeesinndnrds/predncl.nspx/ 
prodn(:tid/45.  Particijiants  are 
res|)onsible  for  ensuring  their  sy.stems 
are  compatible  with  the  webinar 
software. 

DOF  must  receive  recpiests  to  speak  at 
the  public  meeting  before  4:00  p.m., 
Tuesday.  February  2().  2013.  DOF  must 
receive  an  electronic  co])v  of  the 
statement  with  the  name  and.  if 
approjiriate.  the  organization  of  the 
jiresenter  to  be  given  at  the  jiublic 
meeting  before  4:00  ji.m..  Tnesdav. 
March  .'i.  2013. 

(Joininents:  DOF  will  accejit  written 
comments,  data,  and  information 
regarding  the  framework  document 
before  and  after  the  jiublic  meeting,  lint 
no  later  than  March  2.'),  2013. 

ADDRESSES:  I’be  jiublic  meeting  will  be 
held  at  the  IJ..S.  Dejiartment  of  luiergv. 
Forrestal  Building.  Room  8l']-080.  1000 
liulejiendence  Avenue  .SW.. 

Washington.  DO  2058.^1-0121.  Please 
note  that  foreign  nationals  jilanning  to 
jiarticijiate  in  the  jiublic  meeting  are 
subject  to  advance  security  .screening 
jirocedures.  If  a  foreign  national  wishes 
to  jiarticijiate  in  the  jiublic  meeting, 
jilease  inform  DOF  of  this  fact  as  soon 
as  jiossilile  bv  contacting  Ms.  Brenda 
Fdwards  at  (202)  .588-204.5  .so  that  the 
necessary  jirocedures  can  be  comjileted. 
Please  note  that  any  jier.son  wishing  to 
bring  a  lajitoji  comjiuter  into  the 
Forrestal  Building  will  be  reejuired  to 
obtain  a  jirojierty  jiass.  Visitors  sboiild 
avoid  bringing  lajitojis,  or  allow  an  extra 
45  minutes.  As  noted  above,  jiersons 
may  also  attend  the  jiublic  meeting  via 
weliinar. 

Interested  jiartiesare  encouraged  to 
submit  comments  electronically. 
However,  comments  mav  be  submitted 
liv  anv  of  the  following  methods: 

•  Federal  elUileinaking  Portal: 

WW  W. regnlations.gov.  b’ollow  the 
instructions  for  submitting  comments. 

•  Entail  to  the  following  address: 
PkgTerminaiAC- 

I IP2()12STD()()29@ee. doe.gov.  Include 
docket  number  FFRF-2()  1 2-BT-STD- 


0021)  and/or  RIN  11)04-A(:82  in  the 
subject  line  of  the  me.ssage.  All 
comments  should  clearly  identify  the 
name,  address,  and,  if  ajijirojiriate, 
organization  of  the  commenter. 

•  Postal  Mail:  Ms.  Brenda  Fdwards. 

II. .S.  Dejiartment  of  Fnergv.  Building 
'recbnologies  Program.  Mailstoji  FF-2), 
Framework  Document  for  PTAHs  and 
PTllPs.  Docket  No.  FFRF-201 2-BT- 
S'rD-0021)  and/or  RIN  11)04-A(;82.  1000 
liulejiendence  Avenue  .SW., 

Washington.  Dd  20585-0121.  Plea.se 
submit  one  signed  jiajier  original. 

•  Hand  DeUveix/Conrier:  Ms.  Brenda 
Fdwards.  II. S.  Dejiartment  of  Fnergy, 
Building  Technologies  Program.  .Sixth 
Floor.  1)50  L'Fnfant  Plaza  S\V.. 
Washington,  D(I  20024.  Please  submit 
one  signed  jiajier  original. 

Insiritctions:  All  submissions  received 
mu.st  include  the  agency  name  and 
docket  number  and/or  RIN  for  this 
rulemaking.  No  telefacsimilies  (faxes) 
will  be  accejited. 

Docket :  The,  docket  is  available  for 
review  at  www.regnlations.gov. 
including  Federal  Register  notices, 
jiublic  meeting  attendees’  lists  and 
transcrijits,  comments,  and  other 
sujijiorting  documents/materials.  All 
documents  in  the  docket  are  listed  in 
the  www.regnIations.gov  index. 

However,  not  all  documents  listed  in 
the  index  may  be  jiublicly  available, 
such  as  information  that  is  exemjit  from 
Jiublic  di.sclosure. 

A  link  to  the  docket  Web  jiage  c:an  be 
found  at:  http://www.reguiations.gov/^ 
IdocketDelaihdctMdl  % 252 BPP  %  252 
BN% 25 2 BO  %252BSB  %252BPS:rp  p=25 : 
po= 0:D=EEBE-20 1 2-B  T-S 70-0029.  Tin  s 
Web  jiage  contains  a  link  to  the  docket 
for  this  notice  on  the 
www.regidations.gov  Web  site.  Tlu; 
www.regtiIations.gov  Web  jiage  contains 
simjile  instructions  on  bow  to  acce.ss  all 
ilocuments,  including  jiublic  comments, 
in  the  docket. 

For  information  on  bow  to  submit  a 
comment,  review  other  jiublic 
comments  and  the  docket,  or  jiarticijiate 
in  the  jiublic  meeting,  contact  Ms. 
Brenda  Fdwards  at  (202)  588-2045  or  by 
email:  Brenda. Edw(trds@ee. doe. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Majette,  lj..S.  Dejiartment  of 
Fnergv,  Office  of  Fnergy  Ffficienev  ami 
Renewable  Fnergy.  Building 
Technologies.  FF-2I.  1000 
liulejiendence  Avenue  SW.. 

Washington.  DO  20585-0121. 
Telejibone:  (202)  588-7035.  Fmail: 
PT/\Cs@ee.d  oe.gov. 

Ms.  )enuifer  Tiedeman.  II..S. 
Dejiartment  of  Fnergy,  Office  of  the 
(General  Ooun.sel.  (;(:’-71 .  1000 
liulejiendence  Avenue  SW., 
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Washington,  DC  2().'i».'’i-()121. 

Telephone:  (202)  287-()lll.  Email: 
l(;nnil(^r.Ti(}(i(inutn@li(].(io(;.g()v. 

For  information  on  now  to  submit  or 
revicnv  public  comments  and  on  bow  to 
j)articipate  in  the  ])nblic  meeting, 
contact  Ms.  Hrenda  Edwards,  ll.S. 
I)ei)artment  ol  Energy,  ()HK:e  of  luiergv 
Efficiency  and  Renewable  Energy, 
Huilding  Tec:bnologies  Program.  1CE-2J, 
loot)  Imlependence  Avenue  S\Y., 
Washington,  I3(i,  2().'i8!i-()121. 

Tele])bone  (202)  .'58()-2t)4.'j.  Email: 
Ihvn(I(i.E(}\v(nds@(;(;.(l()(;.g()v. 

SUPPLEMENTARY  INFORMATION:  Title  111, 
Part  (i  of  the  Energy  Policy  and 
(Conservation  Act  of  1075  (EP(CA), 

I’nblic  l.aw  94-103  (42  II.S.C.  0311- 
0317,  as  codified),  added  by  Public  Law 
05-019, 1’itle  IV,  section  441(a), 
established  the  Energy  (Con.servation 
Program  for  (Certain  Industrial 
E(iuipment,  which  includes  the  I’TACCs 
and  PTffPs  that  are  the  fot;us  of  this 
notice. ' 

'I’be  Energy  l\)licv  Act  of  1092 
(E1’A(CT  1002),  Public  Law  101-400, 
amended  section  342  of  EP(CA  to 
establish  Federal  energy  con.servation 
standards  that  generally  corresi)ond  to 
the  levels  in  American  Society  of 
Heating,  Refrigerating  and  Air- 
(Conditioning  Engineer  (ASHRAE)/ 
lllnminating  Engineering  Society  of 
North  America  (lESNA)  Standard  90.1, 
“En(^r<>v  Standdrci  for  Ihdidings  Ex(:oj)t 
Eou’-Hiso  Hosid(:nti(d  Buildings.  ” 
(ASllRAE  Standard  90.1),  effective 
October  24,  1992.  'f’bese  standards  ajjply 
to  most  types  of  covered  (H]ui])ment 
listed  in  section  342(a)  of  EP(CA. 
including  l’TA(Cs  and  f’THPs.  (42  II.S.(C. 
0313(a))  Further,  section  342(a)(0)(A)  of 
EI\CA  states  that  if  ASHRAE  modifies 
the  recjuired  efficiency  le\’els  .s]3ec:ified 
in  Standard  90.1  for  PTACs  and  PTHPs. 
DOE  must  amend  the  national  .standard 
for  that  equipment  at  the  level  specified 
in  updated  ASHRAE  Standard  90.1, 
nnle.ss  DOE  determines  that  a  more 
stringent  standard  would  result  in 
significant  energy  .savings  and  would  be 
technologically  feasible  and 
economically  justified.  (42  IJ.S.CC. 
0313(a)(0)(A))  On  October  29.  1999, 
ASHRAE  amended  its  efficiency  levels 
for  PTACs  and  PTHPs  in  ASHRAE 
Standard  90.1-1999;  in  response.  DOE 
])nl)lisbed  a  final  rule  (2008  final  rule) 
amending  the  minimum  energy 
conservation  standard  for  PTACs  and 
PTHPs  at  a  more-stringent  level  than 
tbo.se  specified  in  ASHRAE  Standard 
90.1-1999.  73  FR  58772  (Oct.  7,  2008). 

Section  305  of  the  luiergy 
lnde})endence  and  Security  Act  of  2007 


'  For  (Klitoriat  nsisons.  upon  codilicalion  in  tin; 
U.S.  Coitu.  Part  {’,  was  nvdosignalod  Part  ,\-l. 


(EISA  2007),  Public  Law  110-140, 
amended  .section  342(a)((j)((',)  of  El’(iA 
to  mandate  that  not  later  than  six  years 
after  the  issuance  of  any  final  rule 
(istablisbing  or  amending  a  standard  for 
ASHRAE  e(|uii)ment,  DOE  must  either 
])ul)lisb  a  notice  of  determination  that 
more-stringent  standards  for  such 
(Uluipment  are  not  needed  ora  notice  of 
l)roposed  ruhanaking  ])ropo.sing 
amended  standards  that  are 
technologically  feasible  and 
economically  ju.stified.  (42  II.S.(L 
0313((i)(A)(i))  'I'berefore.  DOIC  mu.st 
])ublisb  either  a  determination  or  notice 
of  ])ro|)osed  rulemaking  by  no  later  than 
October  7.  2014  (0  years  after  the 
])ul)lication  of  the  2008  final  rub!)-  I  bis 
framework  document  is  being  |niblisbed 
as  a  first  .step  toward  meeting  these 
statutory  r(!(iuirements. 

DOE  has  prepared  this  framework 
document  to  explain  the  relevant  issues, 
analy.ses,  and  processes  it  anticipates 
using  to  determine  whether  to  amend 
(!nergy  conservation  staiulards,  and.  if 
so.  to  develo])  such  aiiKimhul  standards. 
Pile  focus  of  the  public  nuuiting  noted 
above  will  hi!  to  discuss  the  information 
jiresented  and  issues  identified  in  the 
framework  document.  At  the  ])uhlic 
imieting,  DOE  will  make  |)re,sentation.s 
and  invite  di.scu.ssion  on  the  rulemaking 
process  as  it  applies  to  PTA(is  and 
P'PHf’s.  DOE  will  also  solicit  comments, 
data,  and  information  from  particijiants 
and  oth(!r  interested  jiarties. 

DOE  is  planning  to  conduct  in-dejith 
technical  analyses  in  the  following 
areas:  (1)  Engineering,  (2)  energy-use 
characterization.  (3)  ecjuipment  price. 

(4)  life-cycle  cost  and  ])ayback  ])eriod, 

(5)  national  impacts,  (8)  mannfactnrer 
imjiacts,  (7)  utility  imjiacts,  (8) 
enqiloyment  impacts,  (9)  emission 
impacts,  and  (10)  regulatory  impacts. 
DOE  will  also  conduct  several  other 
analyses  that  su])])ort  tho.se  previously 
listed,  including  the  market  and 
technology  as.sessment,  the  screening 
analysis  (which  contributes  to  the 
engineering  analysis),  and  the 
shipments  analysis  (which  contributes 
to  the  national  imj)act  analysis). 

DOE  encourages  those  wlio  wish  to 
l)articipate  in  the  public  meeting  to 
obtain  the  franuiwork  docunuiiit  and  he 
prepared  to  discu.ss  its  contents.  A  copy 
of  tlie  framework  document  is  available 
at:  http-J/ivww’l .ooro.ouorgy.gov/ 
huildings/appliancostundovds/ 
prod  net. tis})\/ product  id/45. 

I’ublic  meeting  participants  luied  not 
limit  their  comments  to  the  i.ssues 
identifi(!d  in  the  framework  (focument. 
DOE  is  also  interested  in  comments  on 
other  relevant  i.ssues  that  participants 
believe  would  affect  energy 
con.servation  standards  for  this 


eciuipment,  applicable  test  j)rocedur(!s, 
or  the  |)reliminai'y  determination  on  the 
.sco])(!  of  coverage!.  DOPi  invites  all 
inten!.sted  parties,  whether  or  not  they 
participate  in  the  j)ut)lic  meeting,  to 
submit  in  writing  by  March  25,  2013, 
comments  and  information  on  matters 
addressiul  in  the  framework  document 
and  on  other  matters  relevant  to  DOE's 
consideration  of  am(!nded  standards  for 
PTACs  and  IH’HPs. 

The  public  meeting  will  h(!  conducted 
in  an  informal,  facilitated,  conference 
style.  There  shall  h(!  no  discussion  of 
pro])ri(!tarv  information,  costs  or  prices, 
market  shares,  or  other  commercial 
matters  r(!gulated  by  U.S.  antitrust  laws. 
A  court  re])orter  will  record  the 
proceedings  of  the  public  meeting,  after 
which  a  transcript  will  be  available  on 
the  DOE  Web  site  at:  http:// 
www’l  .ocrc.cncrgy.gov/huildings/ 
appliouccstoudcirds/ product. ospx/ 
prod  net  id/45. 

After  the  ])ul)lic  m(!eting  and  the  clo.se 
of  the  comm(!nt  ])(!riod  on  the 
framework  document,  DOE  will  collect 
data,  conduct  the  analyses  as  discn.ssed 
in  the  franunvork  document  and  at  th(! 
public  meeting,  and  nn  iew  the  public 
comments  it  receives. 

DOE  considers  public  partici|)alion  to 
be  a  very  important  part  of  the  proce.ss 
to  determine  whether  to  e.stablish 
aiiKMided  energy  conservation  standards 
and,  if  so  determined,  to  set  tho.se 
amended  standards.  DOE  actively 
encourages  participation  and  interaction 
of  the  j)ul)lic  during  tlu!  comm(!nt 
period  in  each  stage  of  the  rulemaking 
jn’oeess.  Beginning  with  the  framework 
document,  and  during  each  suh.secjuent 
public  meeting  and  comment  j)eriod, 
interactions  with  and  among  members 
of  the  public  ])rovide  a  balanced 
discussion  of  the  issues  that  will  assi.st 
DOE  in  the  standards  rulemaking 
process.  Accordingly,  anyone  who 
wishes  to  participate  in  the  j)ublic 
meeting,  receive  me(!ting  materials,  or 
h(!  added  to  the  DOE  mailing  li.st  to 
receive  futun!  notic(!s  and  information 
about  this  rulemaking  should  contact 
Ms.  Brenda  Edwards  at  (292)  58(i— 2945, 
or  via  email  at 

Brcuda.Ed\\'urds@cc.doc.gov. 

Issiu!(l  in  Wasliinglon.  DO.  on  luihriiarv  1.5. 
20i:t. 

Kallil(!<!ii  B.  I  Inga  II. 

Deputy  Assistant  Sacn^arv  for  Enurgv 
Efficiency.  Energy  Efficiency  and  ltene\ynl)le 
Energy. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Parts  27  and  29 

Interest  in  Restructure  of  Rotorcraft 
Airworthiness  Standards 

agency:  luideral  Aviation 
Administration.  DOT. 

ACTION:  K(!(|n(i.st  Idr  connmmls. 

SUMMARY:  rlu!  Iduleral  Aviation 
Administration  (FAA)  is  reciiKJsling 
comimmts  and  inidrmation  on  the 
pnl)Ii(;'s  intenist  in  r(!strn(:tnring  the 
roton:ralt  airwoiTliiness  standards  of 
normal  category  rotorcraft  and  transport 
category  rotorcraft.  .S|)(!cif'ically.  IIk; 
agency  is  seeking  comments  on  whetlier 
to  change  the  exi.sting  a])i)licahilitv 
standards  for  maximnm  weight  and 
nnmher  of  passenger  seats  for  eitlier  or 
both  types  of  rotorcraft.  or  whelluM'  to 
i:onsi(ler  other  api)roach(!s  for 
d(M(!rmining  a])plicability.  TIk;  FAA  is 
soliciting  |)nblic  input  l)ecans(!  of  some 
rotorcraft  conmumity  intiaesl  in 
incnsising  tlu;  7.()()()  pound  maximum 
w(!ight  limit  for  the  modern  normal 
cat(!gorv  rotorcraft  and  hecanse  tlunx! 
may  he  recommendations  for  mnv 
api)roaches  to  make  the  rotorcraft 
airworlliiness  standards  more  (dficienl 
and  adaptable  to  future  technology.  'I'his 
action  is  |)art  of  an  effort  to  develop 
niconummdations  for  ])ossible  I’AA 
rnlemaking  action. 

DATES:  SfMul  your  comments  to  reach  ns 
on  or  before  May  23.  2013. 

ADDRESSES:  Send  comments  identified 
by  docket  number  FAA-2013-0144 
using  any  of  tin;  following  m(!thods: 

□  1-(hUu'(iI  (‘Ihfgiildtions  Portal:  (Jo  to 
http://\v\vw.ra}>alations.}’ov.  use  the 
search  function  to  locate  the  docket 
number,  and  follow  the  online 
instructions  for  sending  vour  comments 
electronically. 

□  .\Piil:  .Send  c:omments  to  Docket 
Operations.  M-30.  IJ.,S.  De])artment  of 
Transportation  (DOT).  1200  New  Jerscw 
Avenue  .SF.  Room  \V12— 140.  West 
Building  (hound  Floor.  Washington, 

DC,  20.'j00-0001. 

□  Ihaid  Dolivory:  Take  comments  to 
Docket  Operations  in  Room  W12-140  of 
the  West  Building  Ch'onnd  Floor  at  1200 
New  jer.sey  Avenue  SE..  Washington, 

DC.  l)(!tw(!en  H  a.m.,  and  .'j  p.m..  Monday 
through  Friday.  exce|)t  Federal  holidays. 

□  Fax:  Fax  comments  to  Docket 
Operations  at  202-403-22.')!. 

Privacy:  Tha  FAA  will  ])ost  all 
comments  it  receives,  without  change, 
to  http-J/www’.rcgalations.y^ov.  including 
any  |)er.sonal  information  the 
commenter  ])rovides.  Using  the  search 


function  of  the  docket  Weh  site,  anyoiu! 
can  find  and  nsid  the  electronic  form  of 
all  comiiKMits  r(!C(!iv(!d  into  any  FAA 
(locket,  including  tlu;  name  of  the 
individual  .scmding  tin;  comnumt  (or 
signing  llu!  conummt  for  an  association, 
busimi.ss.  labor  union,  etc.).  DOT’s 
complete;  Privacy  Act  .Stat(;ment  can  he 
found  in  tin;  Federal  Register  |)nblish(;d 
on  April  11. 2000  (0.')  FR  1 0477-1 047»). 
as  W(;ll  as  at  http:/ /i')ockctslalo. dot .^j,o\’ . 

/lock(;/;  Comm(;nts  r(;ceiv(;d  can  be 
s(;en  at  http://\\’\\’\v.rc*’idations.>>ov. 
f’ollow  the  onlim;  instructions  for 
acc(;ssing  the  dock(;t  or  go  to  the  Dock(;l 
()])(;rations  in  Room  W12-140  of  the 
West  Building  Cronnd  Floor  at  1200 
New  jersey  Avenue  SE..  Washington. 

IXh  betw(;en  5)  a.m.,  and  .')  p.m..  Monday 
through  khiday,  except  i'’(;d(;ral  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

FAA.  Rotorcraft  Directorate,  Regulations 
and  Policy  Uronp  (Attn;  jolm  Vanhondt. 
A.SW-Tll).  2()01  M(;acham  Blvd..  Fort 
Worth.  T(;xas  7()137:  teh;phon(;  (817) 
222-.'’)l(i7:  facsimile  (817)  222-.')0l)l:  or 
email  joha.v(ad}oadt@l(ia.<>o\'. 
SUPPLEMENTARY  INFORMATION: 

Your  (h)mmenls  Are  Welcome 

We  invile  yoiir  comm(;nts  on  tin; 
issn(;s  described  in  this  reejnest.  The 
most  us(;fid  comments  are  those;  that 
a(l(lr(;ss  tin;  (iu(;stions  i(h;ntifi(;(l  in  llu; 
R(;(Hu;st  for  (iomm(;nts  s(;ction  b(;low. 
Kesponsi;s  to  lhe.se  (in(;slions  will  be 
h(;lp)nl  in  (;valnating  tlu;  issn(;s  and 
d(;t(;rmining  what  fntnn;  actions  we 
should  un{l(;rtake. 

To  (;nsur(;  consi(l(;ration.  yon  must 
submit  comm(;nts  as  s]i(;cifie(l  und(;r  the 
ADDRESSES  S(;ction  of  this  preambk;.  W(; 
will  consider  all  conmumications 
r(;ceiv(;d  on  or  h(;for(;  the  closing  date; 
for  comments.  All  comments  submitted 
will  be  available;  for  exannnation.  both 
before;  and  after  the;  closing  date  for 
comments,  unek;r  the  docket  number 
FAA-2()i:i-()144  at  http:// 

WWW. rci’alat  ioas.gov. 

Background  and  Discussion 

(kirr(;ntly,  the;  a])j)lical)ility  rule  for 
l)art  27  (14  UFR  27.1)  ])r(;s(:rib(;s 
airworlhine;ss  standards  for  “normal 
cate;ge)ry  rotorcraft  with  maximnm 
weights  of  7.()()()  ])()un(ls  or  k;ss  and 
lune  or  k;ss  i)asse;nge;r  .se;ats.”  Rotorcraft 
with  a  maximum  weight  greater  than 
7,()()()  ])onn(ls  or  with  10  or  more; 
])a.ssenge;r  s(;ats  are;  c(;rtificate;(l  as 
transport  cat(;ge)rv  rotorcraft  under  i)art 
20. 

The  a])plical)ility  rides  for  rotorcraft 
ce;rtificate;(l  nn(k;r  jiarts  27  and  20  have; 
been  eliscnsseid  since  the  e;arly  lOOOs.  In 
F(;brnary  1004,  the  FAA  held  a  |)iil)lic 
me;eting  to  determine  a  course  of  action 


that  was  in  the  l)(;st  inte;re;st  of  the 
public  and  the;  aviation  commindty. 
.Snhs(;(|n(;ntly.  an  Aviation  Rulemaking 
Advisory  (]()mmilt(;(;  working  group  was 
e;stal)lishe;(l  with  r(;pre;s(;ntative;s  from 
the;  FAA.  the;  lednl  Aviation  .Authorities, 
and  Transport  ('-anada  (iivil  Aviation,  as 
W(;ll  as  from  II..S.  and  fkirop(;an 
he;li(:()pl(;r  manuia(;lnre;rs.  In  F(;l)rnary 
100.'),  the;  Rotorcraft  (h'o.ss  Weight  and 
Pas.s(;ng(;r  Issues  Working  (iroiip  was 
e;stal)lish(;(l  and  laske;;!  with 
re;e:e)mme;n(ling  new  or  r(;vis(;el 
re;(]uir(;me;nt.s  for  incri;asing  the;  gross 
w(;ight  and  ])as,se;nger  limitations  for 
normal  (:ate;gory  rotorcraft.  Th(;r(;  was 
agre;(;m(;nt  to  increa.se  the;  gross  we;ight 
limitation  of  part  27  from  (i. ()()()  to  7, ()()() 
pounds  with  added  passenger  .safety 
r(;e]nir(;me;nts. 

More;  r(;e:(;ntly  we  have  r(;cognize;(l 
that  the  (;voluti()n  of  the;  ])art  27  and  20 
rules  has  not  kept  jiace  with  t(;chnok)gy 
and  the;  capability  of  ne;we;r  rotorcraft. 
Th(;re;fore.  the  k’AA  is  inte;re;ste;(l  in 
inv(;stigating  ne;w  a])])re)ach(;.s  to  make 
the  rotorcraft  airworthine;s.s  re;gnlati()ns 
more;  efficieait  and  adaptable;  to  future 
le;chnology.  Aeklilionally,  the  FAA  has 
fonnel  that  without  a  ruk;making  e;ff()rt 
to  e;xt(;nsiv(;lv  r(;vi.se;  the;  rotorcraft 
standards,  we;  are  left  with  the;  option  of 
issuing  nudtipk;  special  conditions  for 
the;  same;  l(;chnologi(;s  (fly-hy-wire;  flight 
control  systems,  search  and  rescue 
approach.  (;tc.). 

If  we;  find  a(k;(|nate;  int(;ri;st  from  the; 
rotorcraft  commindty.  we;  would 
conside;!'  initiating  a  rnlemaking  effort, 
similar  in  scope;  to  the  projiused 
r(;visi()ns  of  the;  small  air])lane;  ])art  23 
standards.  'I’he  ne;w  ])art  23  rulemaking 
initiative  re;snlt(;(l  from  a  (k;te;rminati()n 
that  aj)])lying  a  weight  .standard  to 
certification  for  small  aircraft  was  no 
longer  relevant,  (^onverselv.  if  the  level 
of  int(;re;.st  inelicati;.s  the  current 
standards  remain  approjiriate;  but  would 
b(;nefit  from  some  ri;vi.sion,  we;  may 
mulerlake  a  smaller  rulemaking  effort  to 
njulate;  a  limited  numl)(;r  of  regulations 
in  parts  27  and  25). 

Request  for  (Comments 

As  noted  above,  the  FAy\  is  s(;e;king 
comments  to  (k;te;rmin(;  whether  an  all 
new  a])i)r()ach  for  parts  27  and  2d  is 
aiipropriate;  for  future  rotorcraft 
airworthiness  standards  and  .salety 
levels,  or  whether  the;  (;xisting  standards 
])hik)S()i)hy  based  on  we;ight  (currently 
7. ()()()  pound  maximnm  for  ])art  27)  and 
maximum  mimhe;r  of  pa.ssengers 
(currently  maximum  oft)  passengers  for 
part  27)  is  ajijiropriate.  In  providing 
your  comments,  we  would  find  it  most 
useful  if  yon  address  .some;  or  all  of  the; 
following  (|nestions: 
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(a)  To  what  extent  do  you  l)elieve  the 
current  rotorcralt  certification  standards 
need  to  l)e  amended  to  remain  relevant 
ov(;r  th(!  m;xt  20  y(!ars.  givani  the  ra])id 
|)ac(!  of  advances  in  teclniologv? 

(h)  .Should  tlu!  cnrnait  rotorcralt 
ccM'lification  standards  he  completelv 
chang(!d,  or  arc;  weight  and  number  of 
|)asseng(!rs  still  rehivant  for  d(!terinining 
c(!rtification? 

(c)  n  you  heliev(M;(!rtification  should 
continue  to  he  based  on  weight  and 
number  of  passengers,  to  what  extent 
should  tin?  existing  stamlaifls  be 
updated,  and  how? 

(d)  As  nn  isions  to  nignlatorv 
certification  standards  would  nujuin; 
partici])ation  in  a  rulemaking  committcu; 
ov(!r  a  substantial  i)eriod  of  time,  to 
what  extent  would  you  be  willing  to 
partici])at(!? 

As  a  convenience,  the.se  (juestions  are 
available  for  submission  in  the  same 
format  as  ahov(!  at  the  following  Web 
site  link:  hitp://\v\\’\\’.f(i(i.^()v/(iircr(ift/ 
uiij'.tn't/dt^si'^njippvovals/voiovcvaft/ 
comm. 

If  the  FAA  decides  to  have  further 
ruhmiaking  discussions  on  these  issues, 
we  will  issue  a  document,  giving  the 
])ul)lic  another  o])])ortnnity  to  comment. 

IssiKul  ill  t-’orl  Worth,  'I'X.  on  I-’otnuarv  K. 
2()ia. 

Kiinhorly  K.  Smith, 

.\I(m(i}>(;r.  liolorcnill  Diracloidla.  Aiicid  fl 
(Antificdlion  Service. 

H'K  Due.  2()i:t-l):i7(l!)  Filed  2-21-i:t:  »:4,">  iim| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1331;  Directorate 
Identifier  2012-NE-44-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Roils-Royce 
(1971)  Limited,  Bristol  Engine  Division 
Turbojet  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DO'I'. 

ACTION:  Notice  of  proj)osed  rulemaking 
(NPRM). 

SUMMARY:  We  pro])ose  to  a(lo])t  a  new 
airworthine.ss  directive  (AD)  for  all 
Rolks-Royce  (1971)  Limited,  Bristol 
lingine  Division  (RR)  Viper  Mk.  801-22 
turbojet  engines.  This  ])ro])osed  AD  was 
prompted  by  a  review  carrieil  out  by  RR 
of  the  lives  of  certain  critical  parts.  This 
proposed  AD  would  retjuire  reducing 
the  life  of  these  parts.  We  are  proi)osing 
this  AD  to  prevent  life-limited  part 


failure,  damage  to  the  engine,  and 
damage  to  the  air])hme. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  A])ril  23,  2013. 
ADDRESSES:  Yon  may  .send  comments  by 
any  of  the  following  methods: 

•  Fcdcnil  cliiilcmokin;.’  I^orlol:  do  to 
hllp://\v\v\v.r(;eiil(itjons.‘>ov  and  follow 
the  in.st ructions  for  sending  your 
comments  elect roiucallv. 

•  Moil:  IJ..S.  Dep.irtment  of 
Transportation.  1200  New  ler.sey 
Avenue  .SF.,  West  Building  (hound 
Floor.  Room  W12— 140,  Washington.  D(^ 
20.'190-0001. 

•  Hand  Dclivcrv:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
]).m.,  Monday  through  Friday,  exce|)t 
Federal  holidavs. 

•  /<’a.\;(202)'493-22.'jl. 

For  service  information  identified  in 
this  AD.  contact  Rolls-Royce  pic, 
('.orporate  Communications,  P.O.  Box 
31.  Derbv,  Fngland,  DF248BJ;  phone: 
011-^4-1332-242424:  fax:  011-44- 
1332-249938:  or  email:  http:// 
ivniv.  rolls-roycc.  com/contoct/ 
civil Jcam.jsp.  Yon  mav  view  this 
service  information  at  the  FAA.  Fngine 
8;  Propel l(!r  Directorate.  12  New  Fngland 
Fxecutiv(!  Park,  Burlington.  MA  01803. 
For  information  on  the  availabilitv  of 
this  mat(!rial  at  the  FAA,  call  781-238- 
712.'). 

Examining  the  AD  Doc:k.ef 

Yon  mav  examim!  the  AD  docket  on 
the  Internet  at  http:// 

WWW. rcgidotions.gov:  or  in  jxason  at  the 
Docket  Operations  office  between  9  a.m. 
and  .')  i).m..  Monday  through  I-’riday. 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  .street  addre.ss  for 
the  Docket  Operations  office  (])hone: 
(800)  847-r).')27)  is  the  same  as  the  Mail 
address  provided  in  the  ADDRESSES 
section,  (k)mment.s  will  be  available  in 
the  AD  docket  shortly  after  recei])t. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Creen,  Aerospace  Fngineer, 
Fngine  Certification  Office,  FAA.  Fngine 
8:  Propeller  Directorate.  12  New  Fngland 
Executive  Park,  Burlington,  MA  01803; 
phone:  781-238-77.')4;  fax:  781-238- 
7199;  email:  Robert. (iivcn@f(i(i.<.>ov. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  ])ropo.sed  AD.  Send  your  comments 
to  an  addre.ss  listed  under  the 
ADDRESSES  section.  Inchidc!  “Docket  No. 
FAA-2012-1331;  Directorate  Identifier 
2012-NF-44-AD”  at  the  beginning  of 
your  c:omments.  We  specifically  invite 


comments  on  the  overall  regidatorv, 
economic,  envirommmtal,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  (late  and  may  ammid  this 
])ro|)osed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.rceiddtions.gov.  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  with  f’AA 
pmsonnel  concerning  this  projjosed  AD. 
Using  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including,  if  provided,  the  name  of  the 
individual  who  .s(!nt  the  comment  (or 
signed  the  comment  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  com])lete 
Privacy  Act  Statement  in  the  Federal 
Register  ])ul)lished  on  April  11.  2()()() 

(8.'5  FR  19477-78). 

Discussion 

The  Furopcian  Aviation  Safety  Agency 
(FASA).  which  is  the  'Fechnical  Agent 
for  th(!  Member  States  of  the  European 
Uommnnity.  has  issued  FASA 
Airworthiness  Directive  2012-0243 
(Uorreclion:  November  13.  2012).  dated 
November  12.  2012.  a  Mandatorv 
(iontinning  Airworthiness  Information 
(referred  to  hereinafter  as  “the  MUAI”). 
to  correct  an  un.safe  condition  for  the 
specified  jiroducts.  The  MUAI  slates: 

A  review,  earritnl  out  by  Kolls-Kovce.  of  tlu; 
lives  of  critical  ])arls  of  IIk;  Vi|)(M-  Mk.  801- 
22  engiiH!.  lias  residled  in  reduced  cyclic  life 
limits  for  certain  critical  jiarls. 

Operation  of  critical  parts  hevond  these 
reduced  c;yclic  life  limits  may  result  in  jiart 
failure,  iiossihly  resulting  in  the  release  of 
high-energy  debris,  which  may  cause  damage 
to  the  aeroplane  and/or  injury  to  the 
occupants. 

l''or  the  reasons  descrihed  above,  this  Al) 
recpiires  implementation  of  the  reduced 
cyclic  life  limits  for  the  affected  critical  ])arts. 
i.e..  replacement  of  each  |)art  before  the 
applicable  reduced  life  limit  is  exceeded,  and 
rejilacement  of  those  critical  parts  that  have 
alreadv  exceeded  the  reduced  cyclic  life 
limits. 

You  may  obtain  fiirthor  information 
hv  (txtmnning  tho  M(]A1  in  tho  AD 
dockot. 

Relfivant  Survice  Information 

RR  Alort  Sorvico  Bnllotin  72-A2()(), 
dated  Novombor,  2012. 

FAA’s  Dolermination  and  Ri'qiurcinunts 
of 'Fhis  Proposed  AD 

This  product  hits  boon  approved  by 
tho  civiation  iiuthority  of  tho  United 
Kingdom  and  is  approved  for  ojioration 
in  tho  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  European 
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(^oinniunity.  RASA  has  notilied  us  of 
tiu!  unsafe  condition  de.scrilu'd  in  the 
MdAI  and  service  information 
nderenced  al)ove.  Wc;  an;  proposing  this 
Al)  Ixicause  we  evaluatcul  all 
information  provided  hy  RASA  and 
dcitermined  tin*  unsaf(!  condition  exi.sts 
and  is  likely  to  exi.st  or  devcdop  on  other 
|)roducts  of  the  .same  ty])(>  ihisign.  This 
proposiul  Al)  would  recpiire  reducing 
the  lile  of  ccatain  critical  i)arts. 

Costs  of  Compliance 

\V(!  estimate;  that  this  |)roi)osed  Al) 
aflects  82  (;ngines  installed  on  airplanes 
of  II..S.  registry.  Wi;  akso  (;stimate  that  it 
would  take  U  hours  per  product  to 
comply  with  this  ])ro])osed  Al).  The 
av(;rage  labor  rate;  is  .SH.'S  ])e;r  he)ur.  We; 
are  ne)t  re;epuring  parts  re;|)lae:e;me;nt.  .se; 
parts  e:e).st  is  .SO.  We;  e;stimate  the;  ce)st  of 
the;  pre)i)e)se;el  Al)  e)n  U.S.  e)p(;rate)rs  te;  he; 
.SO. 

Authority  feir  This  Rulemaking 

fitle;  4?)  e)f  the;  llnite;el  .States  Ce)ele; 
spe;e;ifie;s  the;  FAA's  iiuthenity  te)  issue; 
nde;.s  e)n  ;iviatie)n  safe;ty.  .Subtitle;  1. 
.se;e:tie>n  100.  eie:.se:ril)e;s  the;  authe)ritv  e)f 
the  FAA  Aehnini.strate)r.  ".Suhlitle;  VII: 
Aviiitie)!!  Pre)grams,"  ele;se:rihe;s  in  meere; 
ele;tail  the;  se:e)|)e;  e)f  the;  Age;ne:v's 
autheH'ity. 

We;  are;  issuing  this  rule;making  unele;r 
the;  authe)rity  ele;.se:ril)e;el  in  “.Suhtitle;  Vll, 
Part  A.  .Sul)|)art  III.  .Se;e:tie)n  44701: 
Ce;ne;ral  re;eiuire;me;nls."  llneie;rthat 
.se;e:tie)n.  Ce)ngre;ss  e:harge;s  the;  f'AA  with 
preimeiting  safe;  llight  e)fe:ivil  aire:raft  in 
iiir  e:e)mme;re:e;  bv  ])re;,se;rihing  re;gulatie)ns 
fe)r  prae:tie:e;s,  me;the)el.s.  anel  pre)e:e;elure;s 
the;  Aehninistrate)!'  finels  ne;e:e;.s.sary  fe)r 
safe;ty  in  air  e:e)mme;re:e;.  This  re;gidation 
is  within  the;  se:e)i)e;  e)f  that  authority 
l)e;e;au.se  it  aelelre;.s.se;s  an  unsafe  e:e)nelitie)n 
that  is  likely  te)  e;xist  e)r  ele;ve;le)p  eni 
])roelue;ts  ielentifieel  in  this  rule;making 
ae:tie)n. 

Regulatory  Findings 

We;  ele;te;rmine;el  that  this  Al)  will  not 
have;  fe;eleralism  implie:citie)n.s  unele;r 
Rxe;e:utive;  ()rele;r  18182.  This  Al)  will 
ne)t  have;  a  substantial  elire;e:t  e;ffe;e;t  een 
the;  .State;.s.  e)n  the;  re;latie)nship  be;twe;e;n 
the;  natieenal  ge)ve;rnme;nt  anel  the  .State;s. 
eer  eni  the  elistrihutieni  e)f  pe)we;r  anel 
re;.s|)e)nsibilitie;s  ameeng  the;  varie)u.s 
le;ve;ls  e)f  ge)ve;rnme;nt. 

Fe)r  the;  re;ase)ns  elise:usse;el  abeeve;.  1 
e:e;rtify  this  Al): 

1.  Is  ne)t  a  “signifie:ant  re;gulate)rv 
ae:tie)n"  unele;r  l!;xe;e:utive;  ()rele;r  12800: 

2.  Is  ne)t  a  ‘■signifie:ant  ride"  uneler  the; 
DOT  Ke;gulate)rv  Polie:ie;s  anel  Proe:e;elure;s 
(44  FR  11084,  Fe;hruary  20.  1070):  anel 

8.  Will  ne)t  have;  a  signifie:ant 
e;e:e)ne)mie:  impae:t.  jieisitive  eir  negative, 
e)n  a  substantial  number  eif  small  e;ntities 


uneli;r  the;  e:riteria  eif  the;  Ke;gulatory 
Idexihility  Ae:t. 

We;  pre;pare;d  a  r(;gulatory  e;valuation 
e)f  the;  i;stimate;el  ceists  te)  com])lv  with 
this  Al)  auel  plae:e;el  it  in  the  Al)  docket. 

List  e)f  Suhje;e:ts  in  14  (iFR  Part  80 

Air  transi)ortation.  Aircraft.  Aviation 
safetv.  Ine.orporation  hv  reference. 

Safety. 

'I’he  Preipeiseel  Amenelme;nt 

Ace:ordingly.  imde;r  the;  authoritv 
ele;le;gate;d  tei  me  l)v  the;  Aehninistrate)!’. 
the;  FAA  pre)])e)se;s  te)  amenel  14  (iFR  ])art 
85)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The;  authority  e;italie)n  fe)r])art  80 
continue;.s  te)  reael  as  fe)lle)ws: 

Aiitlieu-ily:  40  IJ.S.i;.  I0()(g).  401  18,  44701. 

§39.13  [Amended] 

■  2.  The;  f'AA  amenels  §  80.1 8  hv  adding 
the  following  ne;w  Al): 

K()il.s-Ki)ye:e;  (1071)  ].imi(i;cl.  lirislol  Kiigine; 
l)ivisi))ii:  Docki;!  No.  l•'AA-201 2-1 881 ; 
l)iri;(:l()ral(;  l(l(;nlili(;r  2012-Nl';-44-AI). 

(a)  Coinnieiits  Due;  Date; 

Wo  imisl  |■(;l:oivo  coiiinioiils  1)V  April  28. 
2018. 

(h)  Ai1i;!:l);el  Air\ve>rlliine;ss  l)ii’e;e:live;s  (Alls) 
None;. 

(e:)  Applicability 

Tliis  Al)  ap|)li(;s  lo  all  Kolls-Koyce;  (1071) 
Liiniloil.  Hrislol  I'ingiiu;  Division  (KK)  Vipor 
Mk.  001-22  lurbojol  i:iigiii(;s. 

(cl)  Ki;as()n 

This  Al)  was  pron)|)l(ul  bv  a  i(;vi(;w  carried 
Old  by  KR  oi  the  lives  orcerlaiii  crilical  parts. 
We  are  issuing  Ibis  Al)  lo  ))revenl  lile-liniited 
part  failure,  damage  lo  Ibe  engine;,  and 
daniiige;  lo  the  air|)lane. 

(e;)  Aeilions  anel  (iumpliaiie:!; 

I  Inless  alreadv  done,  do  llie  following 
actions. 

(1)  Afl(;r  Ibe  effective  d.ile  of  Ibis  Al). 
ri;move  Ibe  following  parts  before  they  reach 
Iheir  specified  new,  low(;r  life;  limits: 
e:ompre;sse)r  shall.  ))arl  nnmhe;r  (IVN) 
V0007(i0:  20.720  flight  e:ye:le;s  sine:e;  ne;w 
(C.SN):  e:e)m|)re;sse)r  re;ar  sinhshaft  (e:e;nli;r 
heiaring  huh).  IVNs  V000007  anel  V000004; 
‘t.OOO  C.SN;  eiennhusliem  eihamhei'  einle;!' 
e:asing.  IVNs  VO'jOOI:!  anel  V0.i0881:  82.000 
C.SN. 

(2)  Afle;r  the;  e;ffe!e:live;  elate;  e)f  this  Al).  ele) 
ne)l  install  any  |)art  ielemlifieiel  in  panigra|)h 
(e;)(l)  e)f  this  Al)  inte)  any  emgine;.  neir  re;tnrn 
any  e;ngine;  te)  .se;rvie:e;.  with  the;  parts 
iele;nlifie;el  in  paragraph  (e;)(1)  eif  this  AD 
installeel.  if  the;  jiarl  e;xe;e;e:els  the;  ne;w,  le)we;r 
life;  limits  spee:ifie;el  in  ])aragraph  (e;)(l)  e)l  this 
AD. 


(I)  Alle;rnativc;  Me;tbeiel.s  e)l'Ceiinpliaiii:e; 
(AMOCs) 

The;  Manage;!’,  lingine;  (ieirtifieialiem  Offie.e;. 
I''/\A.  may  ap|)rove!  A.MOCs  for  this  AD.  Use; 
the  proe;e;dnres  fe)imel  in  14  (ifK  80. 1‘)  te) 
make;  veiiir  re;e|ne;sl. 

(g)  Ke;lal);el  tnlurmatiem 

(1)  l  or  mene;  infe)rmalie)n  ahead  this  AD. 
i:emlae;t  Reiheert  (!re;i;n,  Ae;re)spae:e:  l'ingine;e;r. 
I’ingine;  (ie;rlifie;atiem  Offieiee.  f'AA.  Rngine;K: 
l’re)|)e;lh;r  Dire:e:le)i’ale;.  12  Ne;w  finglanel 
l’ixe;e:nlive;  Park,  liurlinglon.  MA  OlOOit: 
phemi;:  781-288-7784;  fax;  781-288-7100; 
i;mail;  /le)/)e.’;’/.(»’)’e.'e.'/i@/e/e).ge)V. 

(2)  Re;fe;r  te)  Hureipeean  Aviatie)))  .Safe;tv 
Age;ne:v  Airwe)rlhine;ss  Dire;e:tive;  2012-0248 
((ie)rree:tie)n;  Ne)ve;ml)e;r  18.  2012).  elale;el 
Nove)ml)e;r  12.  2012.  anel  Rolls-Re)ve;e;  Ale;rt 
.Servie:e  Bnlleetin  72-A20().  elate;el  Nove;ml)e;r. 
2012.  leer  re;late;el  infeermatiem. 

(8)  l  or  se;rvie;e;  infe)rmalie)n  iele;nlifie;el  in 
this  AD.  e:e)nlae:l  Re)ils-Rove:e;  pie:,  (ie)r|)e)rate; 
C.eannumieialieens.  P.O.  15e)x  81,  De;rl)V, 
I'inglanei.  DR24811):  |)he)ne::  011-44-1882— 
242424:  fax:  01 1-44-1 882-240t)8():  eir  e;mail; 
http:// WWW. roUn-rovca.com/contdr.t/ 
civil  iddin.jsp.  Ye)u  ma\'  vie;w  this  servie:e; 
infeirmalie)!)  al  the;  RAA,  fingine;  &  l’re)|)e;lle;r 
Dire:e:te)rale;.  12  Ne;w  Ihiglanel  Hxe)e:idive;  Park. 
11nrlingle)n,  MA  01808.  Pe)r  inidrmatie)!)  on 
the  ae  ailahililv  eiflhis  male;rial  al  the  PAA, 
e:all  781-288-712.8. 

Issne;el  in  llurlingleai.  Massae:husells.  on 
l  ehrnarv  1,8,  201 8. 

Keil));rl  |.  Caiiley, 

/te.'/y/ig  Mdiui^ar.  fr  ProprUvr 

Diivctoidid.  Aircrdfl  (A'llificdtion  Sdi  vica. 

|1K  Doe:.  :)(U:i-()4  tiri  Piled  2-2  1-1  :i;  8:4.8  ain| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-20 13-0092;  Directorate 
Identifier  201 2-NM-067-AD] 

PIN  2120-AA64 

Airworthiness  Directives;  Embraer  S.A. 
Airplanes 

AGENCY:  Fe;di;nil  Aviation 
Admini.stratiem  (FAA).  DOT. 

ACTION:  Ni)tie:i!  of  propo.sud  i’ule;making 
(NRRM). 

SUMMARY:  We;  (iropo.se;  to  adopt  a  ni;w 
airwe)rtluui;s,s  dii’e;e:tivi;  (AD)  for  e:e;i’tain 
lunhiae;!’  .S.A.  Mode;)  RR)  170  anel  I*;R) 

1?)()  aii’plaue;s.  Thi.s  pi’e)])o.se;d  AD  wa.s 
])i’ompte;d  liy  i’i;])e)i’t.s  of  e:hafing  l)(;twe;e;n 
tlie;  auxiliary  powor  unit  (ARII) 
i;l';e:tre)nii:  .starte;r  t:e)ntre)lle;r  (R.SCi)  ])owe;r 
e:ahle;,s  and  tlie;  aii’iilane;  tail  e;one; 
fire;wall.  Thi.s  pro])ose;d  AD  would 
re;e|uire;  a  de;taili;d  ins])i;i;lion  for  damage; 
to  the;  insulation  and  iiinur  e;ondue;tor.s 
of  the;  API)  R.SC  power  e:al)le)s,  installing 


Federal  Register /  Vol.  78,  No.  3(W Friday,  Feliriiary  22,  2013  /  Proposed  Rides 


12257 


now  grommet  support  in  tlie  tail  cone 
I'irewall,  and  corrective  actions  if 
nece.ssary.  We  an;  i)ro|)osing  this  AD  to 
detect  and  correct  damage  to  the  Al’ll 
IvSf]  power  cable  harness,  which  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  fu.sidage  and 
enpumnage  in  the  evimt  of  fire 
penetration  through  the  finnvall. 

DATES:  \V(!  mu.st  reciuve  conmuaits  on 
this  pro])o.se(l  AD  hy  April  8,  2013. 
ADDRESSES:  You  mav  send  comments  hv 
any  of  the  following  methods: 

•  I'cdcral  alhilaiiuikin;^  Portal:  do  to 
ht I j)://\v\v\v.rf;gulal ions.gov.  Follow  the 
instructions  for  submitting  comments. 

•  /'o.y;  (202)  403-22.')1. 

•  iV/o//;  11.8.  Dejiartment  of 
Transportation.  Docket  Operations.  M- 
30,  West  Building  Ground  Floor.  Room 
Wl  2-140.  1200  New  Jer.sey  Avenue  SE.. 
Washington.  DC  20.'590. 

•  Hand  Dalivarv:  1 1. 8.  Department  of 
Transjiortatiou,  Docket  0|)erations.  M- 
30,  West  Building  (hound  T’loor.  Room 
Wl 2-140,  1200  New  jersey  Avenue  8E., 
Washington,  DC,  hetwemi  9  a.m.  and  .'1 
]).m.,  Monday  through  Friday,  exce|)t 
I’ederal  holidays. 

lu)!’ service  information  identified  in 
this  pro])osed  AD.  c:ontact  Emhraer  8. A., 
'Dichnical  Publications  .8ection  (PC 
000),  Av.  Brigadeiro  T’aria  Fima.  2170 — 
Pulim — 12227-901  8ao  |ose  dos 
Cam])o.s — .81’ — BRA.SIE;  telephone  +.0.1 
12  3927-.0H02  or  +.0.0  12  330‘)-0732;  fax 
+.0.0  12  3927-7.040;  email 
di,strih@emhra(!r.com.hr:  Internet  http:// 
www’.flvoinhraar.coin.  You  may  review 
co])ies  of  the  referenced  .service 
information  at  the  I'AA,  Transport 
Airplane  Directorate,  1001  Lind  Avenue 
.SW.,  Renton.  WA.  For  iidbrmation  on 
the  availability  of  this  material  at  the 
FAA.  call  42.0-227-1221. 

Examining  the  AI)  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ivivw. ragnlations.gov:  or  in  person  at  the 
Docket  Operations  office  between  t)  a.m. 
and  .0  ]).m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatorv  evaluation,  anv  comments 
received,  and  other  information.  The 
.street  address  for  the  Docket  Operations 
office  (telephoiK!  (800)  (j47-.‘i.'527)  is  in 
th(!  ADDRESSES  section.  Comments  will 
he  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 
(andv  Ashforth.  Aerosjiace  iMigineer. 
International  Branch,  ANM-110. 
Transport  Airjilane  Directorate,  FAA, 
1001  Lind  Avenue  .8W..  Renton,  WA 
980.')7-33.'i0;  telephone  (42.0)  227-2708; 
fax  (420)  227-1149. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

\\U)  invite  you  to  .send  any  writtcm 
rehivant  data,  views,  or  arguments  about 
this  pro])o.s(!d  AD.  .8end  your  comments 
to  an  address  listed  under  tin; 

ADDRESSES  section.  Include  "Dockid  No. 
FAA-201 3-0092;  Directorate  Identifier 
201 2-NM-0()7-AD"  at  the  hiiginning  of 
your  conmuMits.  Wi;  s])ecificallv  inviti; 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  ])roposed  AD.  We  will 
consider  all  comments  recinved  hv  the 
closing  date  and  mav  amend  this 
|)roj)osed  AD  based  on  tho.se  comments. 

We  will  ])ost  all  comments  we 
recciive,  without  change,  to  http:// 

WWW. ragnIations.gov,  including  anv 
personal  information  you  provide.  We 
will  also  post  a  re|)ort  summarizing  each 
suhstantivt;  verbal  contact  we  receive 
about  this  projiosiKl  AD. 

Di.sciission 

The  Agfmcia  Nacional  de  Aviagao 
Civil  (ANAC),  which  is  the  aviation 
authority  for  Brazil,  has  issued  Brazilian 
Airwortiuness  Directives  2()12-()3-()3 
and  291 2-03-04,  both  dated  A|)ril  13. 
2012  (referred  to  after  this  as  "the 
MCAI"),  to  correct  an  unsafe  condition 
for  the  s])(!cified  jiroducts.  The  MCAI 
states: 

II  has  l)(!t!n  loiiiid  llu;  occiirnMiccis  of 
chafing  ImjIwcumi  llu;  Auxiliary  l’()W(!r  llnil 
(Al’ll)  ld(!cl ionic  .SlarIcr  (lonirollcr  (IvSL) 
power  cables  (harness  \V20.0)  and  the 
airjdane  tail  cone  firewall  due  to  the 
groinniel  installed  in  Ihe  tail  cone  firewall 
inox'es  out  of  its  jilace.  This  condition,  if  not 
corrected,  may  result  in  reduced  strncinral 
integrity  of  the  fuselage  and  empennage  in  an 
event  of  fire  penetration  through  the  firewall. 

3dio  rotiuirod  actions  includo  a  detailed 
inspection  for  damage  to  the  luirness 
insulation  and  inner  conductors  of  the 
API)  E.SC  j)ower  cables,  installing  a  new 
grommet  support  in  the  tail  cone 
firewall,  and  corrective  actions  if 
necessary.  Corrective  actions  include 
repairing  the  h.iriKi.ss  W200  insuhition 
or  re])lacing  the  htirness  W200  of  the 
Al’ll  E.SC  power  cables  with  a  new 
harness.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  dockei. 

Relevant  Service  Information 

Emhraer  has  i.ssued  .Sia  vice  Bulletin 
170-03-0093,  Revision  01.  dated  March 
10,  2012  (for  Model  ER)  170  aii'iilanes); 
.Service  Bulletin  190-03-0004,  Revision 
01.  dated  March  10.  2012  (for  Model  ER) 
190  air])lanes);  and  .Service  Bulletin 
190LIN-0.3-0009,  Revision  01,  dated 
March  10.  2012  (for  Moilel  ER|  190-100 
EC)  airplanes).  'The  actions  de.scrihed  in 


this  service  information  are  intended  to 
correct  the  un.safe  condition  identified 
in  the  MCAI. 

FAA’s  Determination  and  Requirements 
(d'This  Proposed  AD 

This  product  has  been  aj)|)roved  hv 
the  aviation  authority  of  another 
country,  and  is  ajiproved  for  operation 
in  the  United  .States.  Pursuant  to  our 
bilateral  agreement  with  the  .State  of 
Design  Authority,  we  have  lieen  notified 
of  the  unsafe  condition  de.scriljed  in  the 
MCAI  and  service  information 
nderenced  above.  We  an;  jiroposing  this 
AD  liecause  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  ]n  oducts  of  the  same 
ty])e  design. 

Differenf;es  Between  This  AD  and  the 
MCAI  or  .Service  Information 

Although  Brazilian  Airworthine.ss 
Directive  AD  2012-03-04.  dated  April 
13.  2012.  specifies  a  compliance  time  of 
"within  3,000  flight  hours  (FI))"  after 
the  effective  date  of  this  AD  for 
jierforming  a  detailed  insjiection  on  the 
API)  E.SC  power  cables  for  damage,  this 
AD  re(|uires  the  action  he  done  within 
3,000  flight  liours  (FM)  or  18  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first.  This  ])ropo.sed 
compliance  time  aligns  with  the 
compliance  time  listiid  in  Brazilian  AD 
2012-0.3-03.  dated  April  13.  2012. 

Costs  of  Compliance 

Based  on  the  .service  information,  we 
estimate  that  this  ])roposed  AD  would 
affect  about  203  ])roduct.s  of  11.8. 
registry.  We  also  e.stimate  that  it  would 
take  about  10  work-hours  per  product  to 
comply  with  the  liasic  reipiirements  of 
this  proposed  AD.  The  average  labor 
rate  is  .S80  per  work-hour.  Reipiired 
parts  would  cost  aliout  .SO  per  product. 
\Vhere  the  .service  information  lists 
required  parts  costs  that  are  covered 
under  warranty',  we  have  assumed  that 
there  will  he  no  charge  for  these  parts. 
As  we  do  not  control  warranty  coverage 
for  affected  jiarties,  .some  parties  may 
incur  costs  higher  than  estimated  here. 
Based  on  these  figures,  we  e.stimate  the 
cost  of  the  propo.sed  AD  on  U..S. 
o])erators  to  he  .S322.070.  or  .Si  .270  ])er 
jirodnct. 

Aullioritv  for  This  Rulemaking 

Title  49  of  tlie  United  .States  Code 
sjiecifie.s  the  FAA’s  authority  to  issue 
rules  oil  aviation  safety.  .Subtitle  1. 
.section  100.  describes  the  authority  of 
the  I'’AA  Administrator.  “.Sulititle  Vll; 
Aviation  Programs.”  descrilies  in  more 
detail  the  scope  of  the  Agency’s 
autliority. 
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We  are  issuing  this  rulemaking  under 
the  anthoritv  descrilMul  in  “.Snhtitle  VII. 
Part  A.  .Snhpart  Ill.  Sculion  44701: 

(aaieral  iiHinii'einents.”  Under  that 
s(!(:tion.  Uongress  chai’ges  the  FAA  with 
jnomoting  safe  Ilight  of  civil  aircraft  in 
air  coininerce  by  prcjscrihing  regulations 
for  |)ractices.  nuithods.  and  procedures 
the  Administrator  fuids  necessarv  for 
.safety  in  air  comuKirce.  This  regulation 
is  within  the  scope;  of  that  anthoritv 
lM;can.se  it  a(l()re.ss(;s  an  unsafe  condition 
that  is  likely  to  (;xi.st  or  develop  on 
products  identilled  in  this  rulemaking 
action. 

Regulatory  Findings 

We  det(;rmine(l  that  this  ])ropo.se(i  AD 
would  not  have  federalism  implications 
under  Fxeentive  Order  13132.  This 
propos(;d  AD  would  not  have  a 
substantial  direct  eff(;ct  on  the  .States,  on 
the  relationship  l)(;tw(;en  the  national 
r.overnment  and  the  .States,  or  on  the 
distribution  of  power  and 
r(;sponsil)ilities  among  the  various 
levels  of  gov(;rnment. 

For  tin;  reasons  di.scn.ss(;d  above.  I 
c(;rtifv  this  jjroposed  regulation: 

1.  Is  not  a  "significant  r(;gnlatorv 
action"  under  Fxecutivi;  ()rd(;r  12H()(i; 

2.  Is  not  a  "significant  ride"  under  the 
DO  T  Regulatory  Policies  and  Prociidnres 
(44  FR  11034.  Febrnarv  28.  1070); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska:  and 

4.  Will  not  have  a  sigidficant 
economic  impact.  |)ositive  or  negative, 
on  a  substantial  nnml)(;r  of  small  entities 
under  the  critiiria  of  the  Regulatory 
I’lexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  (]FR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorjioration  by  riiference. 

Safety. 

The  Proposeil  Amendment 

Accordingly,  under  the  anthoritv 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  (d-’R  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  riiad  as  follows: 

Authority:  49  10(i(g).  40113.  44701. 

§39.13  [Amended] 

■  2.  The  I’AA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

Finhraer  S.A.:  13(ic:k(;t  No.  FAA-20 13-0092: 
Directorate  Identifier  2012-NM-0(i7-AD. 


(a)  (iommenis  Due  Dale 

We  imisl  riiceive  comments  hv  April  K. 

2013. 

(h)  Allecled  ADs 
Noni;. 

|c)  Applicability 

This  At)  applies  to  the  airplane  models 
idimlified  in  ))aragra|)hs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  lunhraer  ,S.A.  Modi;!  Fl<)  170-100  I.K. 
-too  .STD.  -100  .Sli..  and  -100  .Sll  airplanes: 
and  Mod(;l  FR)  170-200  l,R.  -200  SU.  and 
-200  .S'I'D  airplanes:  ci;rlilical(;d  in  any 
calegory;  as  idiinlilied  in  Fml)rai;r  .S(;r\  ic.i; 
Hnlhilin  1 70-.a3-0093.  Revision  01.  dali;d 
March  10.  2012. 

(2)  Fmhraer  S.A.  Model  HR)  190-100  S  TD. 
-100  LR. -100  IX:).  and  -100  ICW  airplanes: 
and  Model  FR)  190-200  .S  TD,  -200  I.R.  and 
-200  l(;\V  air|)lan(;s:  ci;rliiicaled  in  any 
calegory:  as  idenlified  in  lunliraiir  .Service 
Ihdhitin  190-33-00.54.  Revision  01.  dal(;d 
March  10.  2012:  and  Fmhraer  .Servici; 
lhdl(;lin  190FIN-53-0059.  Revision  01.  daled 
March  10.  2012. 

(d)  Sulijecl 

Air  Transporl  Associalion  (ATA)  of 
,\nierica  (axle  53.  Fnsiilagi;. 

(e)  Keasnn 

This  AD  was  prompli;d  hy  reports  of 
chafing  hi;lw(;(;n  Ihe  anxiliarx'  po\v(;r  unit 
(API  I)  i;leclronic  slarler  coniroller  (lx.S(3 
poxviir  cables  and  tlx;  air|)lane  tail  com; 
fir<;\vall.  Wi;  are  issuing  this  AD  to  delecl  ami 
correci  damage  lo  Ihe  Al’ll  FS(;  power  cahli; 
harness,  which  could  result  in  rednci;d 
strnclnral  integrity  of  tlx;  fns(;lagi;  and 
emjiennagi;  in  Ihe  (;v(;nl  of  fire  |x;n(;lralion 
through  tlx;  fir(;wall. 

in  (annpliance 

'I’ou  an;  res|)onsihl(;  for  having  tlx;  actions 
re(|nin;d  hy  this  AD  |)(;rformi;d  within  tin; 
complianci;  tim(;s  sp(;cified.  iml(;ss  tlx; 
actions  havi;  aln;ady  heen  doix;. 

(g)  Detailed  Inspection,  Installation,  and 
(iorrective  Actions 

Within  3.000  flight  hours  or  lit  months 
afti;r  tlx;  (;ffective  dale  of  this  AD.  whichev(;r 
occurs  first:  Do  a  detailed  visual  inspection 
idr  damage  lo  tlx;  insulation  and  inner 
conductors  of  tlx;  Al’ll  F.SCi  ])ow(;r  cahhis 
(harness  W205).  in  accordanci;  with  tlx; 
Accomplishnx;nl  Instructions  of  Fmhraer 
.Si;rvic:(;  Ihillelin  170-53-0093.  Revision  01. 
daled  March  10.  2012  (for  Model  IxR)  170 
airplaix;s):  Fnihraiir  .Service  15nll(;lin  190-53- 
0054.  Revision  01.  daled  March  10.  2012  (for 
Model  FR)  l‘)0  air|)laix;s  exc(;pl  for  Modi;! 

FR)  190-100  IXi)  air|)lane.s):  and  Fmhra(;r 
.S(;rvice  Hnll(;tin  190FIN-53-0059.  R(;vision 
01.  dal(;d  March  Ki.  2012  (for  Model  FR) 
190-100  IXi)  air|)lan(;.s). 

(1)  If  no  damage  is  found,  hefore  fnriher 
flight,  install  a  new  gromnx;l  support  having 
jiarl  nnmh(;r  (I’/N)  191-21710-003  in  tlx;  tail 
com;  firi;wall.  in  aciairdanci;  with  tlx; 
Accomplishnx;nl  Insirnclions  of  Fmhra(;r 
.Service;  I5nlli;lin  1 70-53-00!)3.  R(;vision  01. 
daled  March  10.  2012  (for  Model  FR)  170 
airplaix;s):  Fmhraer  .Service  Ilidhilin  190-53- 
0054.  Revision  01.  dali;d  March  10.  2012  (for 


Model  FR)  190  airplanes  (;xc(;])l  for  Model 
FR)  1!)0-100  FU)  airplaix;s):  ami  Fmhrai;r 
.Si;rvice  Ihillelin  1901, IN-53-0059,  Riivision 
01.  dated  March  10.  2012  (for  Mo(h;l  FR) 

190- 100  IXi)  airplanes). 

(2)  If  any  damagi;  is  found  during  any 
inspection  r(;(pnr(;d  in  jiaragraph  (g)  of  this 
,'\D.  that  affects  onlv  llx;  insulalion  of  harness 
W205  of  Ihe  Al’ll  FSCi  jxiwer  cables:  Mefore 
fnrllx;i'  flighl.  repair  llx;  insulation  and  install 
a  m;w  gromnx;l  support  having  I’/N  191- 
2171(i-003  in  tlx;  tail  cone  firewall,  in 
accordance  with  the  Ac.complishnx;nt 
Instructions  of  Fmhra(;r  .Siirvice  lhill(;lin  170- 
53-0093.  Revision  01.  daled  March  10.  2012 
(for  Model  FR|  170  airplam;s):  Fmhraer 
.Si'rvice  Ihdhitin  190-53-0054.  Revision  01. 
dal(;d  March  Ki.  2012  (for  Model  IxR)  190 
aii'jilanes  except  for  Mixlel  FR)  190-100  IXi) 
airplan(;s):  or  Fmhraiir  .S(;rvice  Ihill(;tin 
190l,lN-53-005!).  Revision  01.  dat(;d  March 
10.  2012  (for  Model  FR)  190-100  FC) 
aii'iilanes). 

(3)  If  any  damage  is  found  during  anv 
inspection  ri;(|uired  in  paragrajxh  (g)  of  this 
AD  that  aflecls  Ihe  insulation  of  harness 
W205  of  the  Al’U  F.SC  jxiwer  cables  and  the 
imx;r  conductors:  lh;fore  further  flighl, 
niplaci;  llx;  harixiss  with  a  m;w  harixiss  and 
install  a  new  grommet  siijiporl  having  I’/N 

191- 21710-003  in  the  tail  com;  fir(;wall.  in 
accordance  with  the  Accomplishment 
Insirnclions  of  Fnihraiir  .Service  lhill(;lin  170- 
53-0093.  R(;vision  01.  dated  March  Ki,  2012 
(for  Mo(h;l  FR)  170  airplanes);  Fmhra(;r 
.Siirx'ici;  Ihilhilin  190-53-0054.  Revision  01. 
dated  March  Ki.  2012  (for  Model  FR)  KIO 
air|)lanes  exc(;pl  for  Mo(h;l  I'iR)  190-100  1X1) 
aii'iilanes):  and  Fmhraer  Siirvice  Mnlhilin 
190FIN-53-005!l,  Riivision  01.  dated  March 
Ki.  2012  (for  M(xl(;l  FR)  190-100  FC) 
airplam;s). 

(h)  Ollier  FAA  AD  I’rovisions 

The  following  jirox  isions  also  ap|)lv  lo  this 
AD: 

(1)  Allanuiliva  Malhads  of  (^oiuplianca 
(AMOCsI/Vhi'.  Manag(;r.  International 
Ihanch.  ANM-lKi.  Transiiorl  /Xirjilam; 
Direclorati;,  FA.A.  has  tlx;  authority  lo 
ajiiirove  ,\MOCs  for  this  AD.  if  r(;(|ix;st(;d 
using  the  proci;dur(;s  found  in  14  Cl  R  39. K). 
In  accordance  with  14  CFR  39.19.  send  vour 
reipiest  lo  your  jirincijial  inspector  or  local 
Flighl  Standards  District  Offici;.  as 
ai)pro|)riate.  Ifsi;nding  information  directly 
lo  llx;  Inti;rnational  Branch.  s(;nd  it  to  ATTN: 
Cindy  /\shforth.  Aerospaci;  Fngin(;i;r. 
lnl(;rnalional  Branch.  ANM-TKi,  Transix)rl 
Airplane  Dinictorali;.  F,'\,'\.  KiOl  Fiml 
Av(;nm;  .SW..  R(;nl()n.  WA  'li5057-335(i; 
phone;  42.5-227-2708:  fax;  42.5-227-1149. 
Information  may  he  emailed  lo;  {)-A\'.\]- 1 1 (i- 
AMOCJ-IU^Ql  d-'S'l'S@f(i(i.gov.  Befon;  using 
any  a|)pr()ved  ;\M(1C.  noliiy  your  apiu'opriali; 
])rincipal  ins]x;clor,  or  lacking  a  principal 
inspector,  llx;  manag(;r  of  llx;  local  flight 
standards  district  offic(;/c(;rlifical(;  holding 
district  office.  The  AMOC  approval  lell(;r 
must  sp(;cifically  r(;f(;r(;m;(;  this  /\D. 

(2)  Airworthy  Product:  For  any  re(puri;nx;nl 
in  this  AD  lo  obtain  correclivi;  actions  from 

a  mannfacliirer  or  other  source,  use  llx;s(; 
actions  if  they  an;  FAA-ap])rov(;d.  Corr(;cliv(; 
actions  an;  consider(;d  FAA-a|)|n'oved  if  th(;y 
an;  a])|)roved  by  llx;  .Slate  of  Design  Authority 
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(or  lli(!ir  (l(!l(:»<il(!(l  iig(!nl).  You  an;  r(H|uir(;(i 
lo  assure!  Iliu  jeroducl  is  airworlliv  beilbru  it 
is  rolunuid  lo  survico. 

(i)  Kolatud  Inibrinatioii 

(1)  Rdibr  lo  Maudalorv  (;onliuuiuf> 
Airworlliiuuss  lulbriualiou  (MCiAl)  lira/.ilian 
Airworlhiiuiss  Oir(!(:liv(!S  20 1 and 
2()  l2-0:{-04,  dalod  April  12.  2012;  and  lliu 
siirvici!  iuloriualiou  speicii'iiid  in  para”ra))lis 
(i)(l)(i)-  (i){l)(ii).  and  (i)(l)(iii)  ol  lliis  AO:  I'or 
n!lali!d  inrorinalion. 

(1)  lMnl)ra(!r  .S(!rvi(:(!  IJullcilin  1 70- .22-0002. 
K(!vision  01.  daOul  Marcli  10.  2012. 

(ii)  Rinhrae!!'  .Scii  vici!  8ull(!lin  100-52-0054. 
R(!vision  01.  daliul  Marcli  10.  2012. 

(iii)  luuliraor  .Scirvicc!  liulliilin  IOOLlN-52- 
0050,  Revision  01.  daUid  March  10,  2012. 

(2)  I’or  si!rvic(!  inibrnialion  idunliliud  in 
lids  All.  conlaci  Rinhrai!!'  S.A..  Toclinical 
Pnhiicalions  .Sciclion  (RCi  000).  Av.  nri<>ad(!iro 
l''aria  Lima.  2170 — I’uliin — 12227-001  .Sao 
)os(!  dos  (iainpos — SR — IIRASIL:  l(!l(!|)hon(! 
+55  12  2027-5852  or  +55  12  2200-0722:  lax 
+55  12  2027-7540:  (!inail 
(lislril)@(!inl)r(i(n  .(:ani.l>r:  lnU!rn(!l  hllp:// 
wu'w.flvnmlmKii.cuin.  You  inav  ri!\’i(!\v  cojiics 
ol  llu!  riildniucud  service!  iuleinuiiliein  al  llu! 
l-'AA.  Trausjieirl  Air])lane  l)ire!e:le)rale!.  1001 
Linel  Ave!nue!  .S\V..  Re!nle)n.  \VA.  Idir 
iidoriualieui  ein  llic!  availiihililv  eil  lids 
inale!rial  al  llie!  h'AA.  e;all  425-227-1221. 

Issue!el  in  Re!nle)n.  \Viisldn<>le)n.  eui  l''e!l)ruiu'\' 
11,2012. 

Ali  Bahraini, 

M<in<i}>(!r.  'I'ninsporl  Airpltiin-  Dimcloralc. 

A ircnift  (Au  tificdlion  Sarvica. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  91 

[Docket  No.:  FAA-201 3-0061] 

Unmanned  Aircraft  System  Test  Site 
Program 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availaliility:  reujiiest 
for  conunents 

SUMMARY:  On  Feliruary  14.  2012. 
(iongress  mandated  that  tlie  FAA, 
coordinating  with  the  National 
Aeronautics  and  Sjiace  Admini.stration 
and  the  Dejiartment  ofDefen.se,  develoj) 
a  test  site  program  for  the;  integration  of 
unmanned  aircraft  systems  in  to  the 
National  Air.spat:e  System,  'fhe  overall 
pnr|)o.se  of  this  test  site  ])rogram  is  to 
develop  a  body  of  data  and  oiuiiational 
experiences  to  inform  integration  and 
the  safe  operation  of  these  aircraft  in  the 
National  Airsjiace  Sy.stem.  This 
pro])o.sed  rule  announces  the  jirocess  by 
which  the  FAA  will  select  the  te.st  sites 
for  the  program  and  also  solicits 


comments  on  the  FAA’s  proiiosiid 
approach  for  addressing  the  privaev 
cpiestions  rai.sed  by  the  juihlic  and 
(’.ongress  with  regard  to  the  o])(!ration  of 
unmanned  aircraft  .systems  within  the 
te.st  siti!  program. 

DATES:  The  FAA  values  the  input  of  the 
public  and  reipiests  comment  regarding 
the  ])rivacy  approach  discnssiid  in  this 
Notice.  Please  send  your  comments  on 
or  h(!fore  A|)ril  23,  2013. 

Once  the  ])nhlic  has  had  a  chance  to 
review  the  ])ro])osed  privacy  policy 
re{|nirement.s  to  he  levied  on  tin; 
Unmanned  Aircraft  Systems  Te.st  Site 
operators,  hut  prior  to  the  close  of  the 
comment  period,  the  FAA  will 
partieijiate  in  a  webinar  to  solicit 
comments  from  the  public  and 
interested  stakeholders  reganling  the 
pro])o,sed  privacy  approach  for  the 
unmanned  aircraft  .systems  te.st  site 
program.  The  FAA  will  publish  a  notice 
providing  details  (including  the  date 
and  time)  for  the  engagement  .session 
sufficiently  in  advance  of  the  meeting  to 
facilitate  broad  particijiation. 

ADDRESSES:  You  may  .send  commiiiits 
identified  by  Docket  No:  FAA-2()13- 
OOtil  using  anv  of  the  following 
methods: 

•  Fddmal  (diulaiiutkind  Portal:  Co  to 
111  tp://\v\\’\v.r(;gii  hit  ions. gov  i\nd  follow 
the  online  instructions  for  s(!nding  vonr 
conmuints  lilectronicallv. 

•  Mail:  S(!nd  comments  to  Docket 
Operations.  M-3();  II.S.  Department  of 
'fransportation  (DOd’).  1200  New  jersey 
Avenue  SE.,  Room  VVl 2-140,  West 
Building  Cronnd  Floor.  Washington.  DC 
20.500-0001. 

•  Hand  nidivorv  or  (ionriar:  Take 
comments  to  Docket  Operations  in 
Room  W12-140  of  the  West  Building 
Ciiomul  Floor  at  1200  New  Jersey 
Avenue  SE.,  Wa.shington,  DC,  l)(!tween  9 
a.m.  and  .5  ]).m..  Monday  through 
Friday,  exc:ept  k'ederal  holidays. 

•  Fax:  Fax  comments  to  Docket 
Operations  at  (202)  403-22.51. 

Privacy:  Thv.  FAA  will  post  all 
comments  it  receives,  without  change, 
to  http:/ /\v\v\v. rcgniaiions.gov ,  including 
any  personal  information  the 
comnu!nter  provides.  Using  the  search 
function  of  the  docket  weh  site,  anvone 
can  find  and  read  thc!  electronic  form  of 
ali  comm(!nts  receiviul  into  anv  FAA 
docket,  including  the  name  of  the 
individual  .sending  the  comment  (or 
signing  the  comment  for  an  association, 
husine.ss,  labor  union,  etc.).  DOT's 
complete  Privacy  Act  Statement  can  he 
found  in  the  Federal  Register  ]nihli.shed 
on  A])ril  11. 2()()()  (65  FR  10477-10478). 
as  well  as  at  http:/ /Dockctslnfo.dot .gov. 

Docket:  Background  documents  or 
comments  received  may  he  read  at 


http://\v\v\v. rcgnlations.gov  at  any  time. 
Follow  the  online  instructions  for 
acce.ssing  the  docket  or  go  lo  the  Docket 
Operations  in  Room  W12-14()  of  the 
West  Building  (ironnd  Floor  at  1200 
N(!W  Jersey  Avciuh!  .SE.,  Washington, 

DU,  between  0  a.m.  and  5  ]).m.,  Mondav 
throngJi  Friday,  excejit  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  (jnestions  concerning  the  test 
siti!  program,  contact  Elizabeth  .Soltys, 
Unmanned  Aircraft  .Systems  Integration 
Office.  Federal  Aviation  Admini.stration. 
800  Independence  Avenue  .SW.. 
Wa.shington.  DU  2055)1:  email:  9-ACT- 

I  tASTSS@faa.gov. 

For  (jnestions  concerning  the  FAA's 
jirojio.sed  ajijjroach  for  addressing 
jiotential  UA.S  privacy  concerns,  as  .set 
out  herein,  contact  Uregory  U.  Uarter, 
Office  of  the  Uhief  Uounsel,  Federal 
Aviation  Admini.stration.  800 
Indejiendence  Ave.  .SW.,  Washington, 

DU  20591:  email:  d-AGC- 

I I  ASPrivac\'@  faa.gov. 

Background 

On  Fehruary  14,  2012,  the  President 
signed  the  FAA  Modernization  and 
Reform  Act.  Public  Law  112-05  (FMRA) 
into  law.  The  statiiti;  contains  a  ninnher 
of  jirovisions  ])(!rtaining  to  integration  of 
unmanned  aircraft  systems  (UA.S)  into 
the  National  Airsjiace  .System  (NA.S).  To 
assist  till!  agency  in  integrating  UA.S. 
section  332(c)  of  FMRA  dinicts  the  FAA, 
in  coordination  with  the  National 
Aeronautics  and  .Sjiace  Administration 
(NA.SA)  and  the  Dejiarlment  of  Defense 
(DoD).  lo  develoj)  a  UA.S  test  site 
jirogram  for  iiurjio.se.s  of  gathering  safely 
and  technical  information  relevant  to 
the  safe  and  effici(!nt  integration  of  UA.S 
into  the  NA.S.  Under  the  test  site 
jirogram,  the  FAA  will  .select  six  test 
ranges,  taking  into  consideration  factors 
such  as  geographic  and  climatic 
diversity,  as  well  as  the  location  of 
necessary  ground  infrastructure  to 
sujinort  the  sites,  and  research  needs. 

'liie  FAA  has  develojied  the  UA.S  test 
site  jirogram  with  the  injmt  of  the 
jinhlic.  'Die  FAA  began  an  outreach 
effort  to  gather  input  on  the  criteria  and 
jirocesses  the  F’AA  .should  use  to  .select 
the  test  sites.  In  March  2012,  the  FAA 
|)ost(!d  a  Reijiie.st  for  U.omments  (RFU)  in 
the  Federal  Register  (Docket  No.  FAA- 
201 2-02521  and  in  Ajiril  2012,  the  FAA 
hosted  two  jnihlic  webinars  to  interact 
directly  with  the  jnihlic.  'I’liis  outreach 
effort  informed  the  agency  in 
develojiing  its  jilan  for  designating  the 
sites. 

Ba.sed  on  the  feedback  reciiived 
through  this  outreach  effort,  the  F’AA  is 
using  its  Acijuisition  Management 
.System  (AMS)  to  solicit  ajijilications 
from  entities  interested  in  ojierating  a 
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l)A,S  test  site.  This  system  is  the 
common  proce.ss  the  FAA  u.ses  to  ol)tain 
information,  (u  aluate  interested  ])arties. 
and  select  successful  providers  for 
procnniinent  matters.  Although  no 
federal  funds  will  l)(^  di.strihnted  to  the 
.selectiul  test  site  o])(!rators  for  the 
oj)eration  of  tluisc;  test  sitt;s  (and 
selection  of  sites  is  not  a  procurement 
action),  the  FAA  has  determined  that 
using  this  well-estahlisheil  .system  and 
process  will  ensure  fair  consideration  of 
all  applications  and  rigorous  oversight 
t)f  the  selection  j)roce.ss. 

For  individuals  interestiul  in 
submitting  an  applic:ation  to  o])erate  a 
UA.S  test  site,  the  FAA  has  puhli.shed  a 
.ScrcHMiing  Information  Recpiest  (SIR), 
which  is  al.so  known  as  a  Rcupiest  for 
l’ro])osals.  or  RFF.  in  other  federal 
agencies.  The  SIR  (and  amendments,  if 
any)  is  available  on  tin;  FAA  (contracting 
Opportunities  Web  site  (/R//}.// 
l(Ki(:().f(i(i.o()\  ).  Additional  information 
about  this  .SIR  process  and  criteria  for 
.selecting  the  six  test  sites  is  contained 
within  tlu!  SIR  document  it.self.  In  order 
to  he  considered  for  selection, 
completcul  respon.stis  must  he  submitted 
via  the  FAA  Oontracting  ()i)i)orlunities 
Wei)  site  hv  the  dates  set  out  in  the  SIR. 

Once  the  h'AA  has  conducted  and 
completed  its  c:onsideration  of  the 
submissions,  and  the  Ailministrator  has 
issued  an  Order  designating  each 
successful  applicant  as  a  test  site 
operator,  each  operator  will  he  riHiuired 
to  enter  into  an  Other  Transaction 
Agreement  (OTA)  with  the  FAA.  hiach 
O  TA  will  set  out  the  legallv  binding 
terms  and  conditions  under  which  the 
entity  will  o])erate  the  UA.S  Test  .Site. 

The  draft  O'l'A  is  available  for  review 
via  the  FAA  (Contracting  Opportunities 
Web  site  listed  above.  Before  OTA 
parameters  and  reporting  retpiirements 
are  finalized,  FAA  will  consider 
comments  submitted  as  a  result  of  this 
Federal  Register  Notice. 

While  the  expanded  u.se  of  UA.S 
])resents  great  oj)j)ortunities.  it  also 
pre.sents  significant  challenges  as  UA.S 
are  inherently  different  from  manned 
aircraft.  The  UA.S  te.st  site  ])rogram  will 
help  the  FAA  gain  a  better 
under.standing  of  operational  issues, 
such  as  training  retjuirements. 
operational  specifications,  and 
technology  considerations,  which  are 
primary  areas  of  concern  with  regard  to 
onr  chief  mission,  which  is  ensuring  the 
safety  and  efficiency  of  the  entire 
aviation  system.  The  1*'AA  also 
acknowledges  that  the  integration  of 
UA.S  in  domestic  airs])ace  rai.stis  privaev 
issues,  which  the  FAA  intends  to 
address  through  engagement  and 
collaboration  with  the  j)ul)lic.  To 
atldress  privacy  concerns  relating  to  the 


operation  of  the  test  site  ])rogram,  the 
h'AA  intends  to  include  in  each  final 
()  TA  ])rivacy  recpiirements  a|)])fical)le  to 
all  operations  at  a  test  site.  I'liis  notice 
is  specifically  nupiesting  comments  on 
those  potential  ])rivacy  considerations, 
a.ssociated  rei)orting  rcupiirements.  and 
how  the  FAA  can  help  ensure  juivacy 
considerations  are  addressed  through 
mechanisms  ])ut  in  place  as  a  result  of 
theOTAs. 

The  proposed  privacy  reciuirements 
set  forth  in  Article  three  of  the  DRAI’T 
O  TA  are  as  follows: 

(1)  The  .Site  ()])erator  must  ensure  that 
there  are  ju  ivacy  policies  governing  all 
activities  conducted  under  the  OTA, 
including  the  oi)eration  and  relevant 
activities  of  the  UA.Ss  authorized  by  the 
.Site  Operator.  .Such  ])rivacy  ])oficies 
must  he  available  puhlically,  and  the 
.Site  Oj)erator  must  have  a  mechanism  to 
receive  and  consider  comments  on  its 
privacy  policies.  In  addition,  the.se 
policies  should  be  informed  by  f  air 
Information  Fractice  Principles.  The 
privacy  policies  should  he  updated  as 
neces.sarv  to  remain  o])erationallv 
current  and  effective.  The  .Site  ()])erator 
must  ensure  the  re(]uirements  of  this 
paragraph  are  a])plied  to  all  operations 
conducted  under  the  O  TA. 

(2)  The  .Site  ()i)erator  and  its  team 
members  are  recpiired  to  oi)erate  in 
accordance  with  Ifixleral,  state,  and 
other  laws  regarding  the  protection  of  an 
individuars  right  to  ])rivacy.  .Should 
criminal  or  civil  charges  be  filed  hv  the 
U..S.  Department  of  fiistice  or  a  .state's 
law  enforcement  authority  over  a 
potential  violation  of  such  laws,  the 
FAA  may  take  appropriate  action, 
including  suspending  or  modifying  the 
relevant  operational  authority  (e.g.. 
Certificate  of  Operation,  or  OTA),  until 
the  prot:eedings  are  completed.  If  the 
proceedings  demonstrate  the  operation 
was  in  violation  of  the  law,  the  Fy\A 
may  terminate  the  relevant  operational 
authority. 

(3)  If  over  the  lifetime  of  this 
Agreement,  any  legislation  or 
regulation,  which  may  have  an  imi)act 
on  UA.S  or  to  the  ])rivacy  interests  of 
entities  affected  by  any  o])eration  of  anv 
UA.S  o])erating  at  the  Te.st  .Site,  is 
enacted  or  otherwi.se  effectuated,  such 
legislation  or  regulation  will  he 
ai)])lical)le  to  the  ()  TA  and  the  FAA  mav 
u])date  or  amend  the  OTA  to  refiect 
these  changes. 

(4)  Transmission  of  data  from  the  .Site 
Operator  to  the  FAA  or  its  designee 
must  only  include  tho.se  data  fisted  in 
Ai)pendix  B  to  the  OTA.  (Ai)i)endix  B 

to  the  OTA  is  available  as  part  of  the  .SIR 
at  httj}://f(i(i(:o.f(i(L<>()v.) 

The  FAA  antici])ates  that  te.st  site 
operator  ju  ivacy  ])ractices  as  discus.sed 


in  their  jn'ivacy  ))olicie.s  will  hel]) 
inform  the  dialogue  among 
])olicymakers.  privacy  advocates,  and 
the  industry  regarding  broader  (piestions 
c:oncerning  the  u.se  of  UA.S  technologies. 
'I’he  privacy  nupiirements  jnopo.sed  here 
are  .sj)ecificall v  designed  for  the 
operation  of  the  UA.S  Te.st  .Sites.  They 
are  not  intended  to  pre-determine  the 
long-term  policy  and  regulatorv 
framework  under  whic:h  commercial 
UA.Ss  would  o])erate.  Rather,  they  aim 
to  assure  maximum  transparency  of 
jaivacy  policies  a.ssociated  with  UA.S 
te.st  site  operations  in  order  to  engage  all 
stakeholders  in  discussion  about  which 
privacy  issues  are  raised  by  UA.S 
oi)eration.s  and  how  law,  j)ublic  policy, 
and  the  industry  practices  should 
res]jond  to  those  issues  in  the  long  run. 

Issued  in  Wasliington.  l)(i  on  Foln’iiary  14. 
2()i:i. 

Katlirvii  B.  Thomson, 

(Jhial  (hiinsal.  FtnUmi!  Aviation 
Administration. 

|FK  Doc.  l-’ihul  2-21-i;t;  ami 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-201 2-0876] 

RIN  1625-AA11 

Regulated  Navigation  Area — 

Weymouth  Fore  River,  Fore  River 
Bridge  Construction,  Weymouth  and 
Quincy,  MA 

agency:  Uoast  (hiard.  DH.S. 

ACTION:  Notice  of  ])ro])o.sed  rulemaking. 

SUMMARY:  The  Coast  (hiard  is  j)ro])osing 
to  establish  a  regulated  navigation  area 
(RNA)  on  the  navigable  waters  of 
Weymouth  Fore  River  under  and 
surrounding  the  Fore  River  Bridge  (Mile 
3..'))  between  Weymouth  and  Quinev, 

MA  until  Decemi)er  31, 2017.  This 
propo.sed  rule  would  allow  the  Coast 
(iuard  to  enforce  speed  and  wake 
restrictions  and  prohibit  all  vessel  traffic 
through  the  RNA  during  bridge 
replacement  operations,  both  i)lanned 
and  unforeseen,  that  could  i)ose  an 
imminent  hazard  to  ])er.sons  and  vessels 
operating  in  the  area.  This  rule  is 
nece.ssary  to  ])rovide  for  the  safetv  of  life 
in  the  regulated  area  during  the 
construction  of  the  Fore  River  Bridge. 
DATES:  (Comments  and  related  material 
mu.st  he  received  by  the  (ioast  (fiiard  on 
or  before  A))ril  23,  2013. 
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Rt;{|uests  for  pul)li(;  meetings  mu.st  be 
received  l)v  the  (least  (iuard  on  or  l)efbre 
March  15, 201 3. 

ADDRESSES:  You  may  sul)mit  c:omments 
idcmtified  hy  docket  mmil)er  l)S(Xl- 
2()12-()87()  using  any  om;  of  the 
following  methods; 

(1)  F(;d(U'(iI  (‘lhilaiiuikin‘>  Portal: 
hlti)://\\\v\\'.iv^ulations.;^ov. 

(2)  Fax:  202-403-2251. 

(3)  Mail:  Docket  Management  Facility 
(M-30).  II.S.  Dijpartment  of 
'I’ransportation.  West  Building  (Iround 
Floor.  Room  \V1 2-140.  1200  New  lersey 
Avenue  SF..  Wdishington.  Dd  20590- 
0001. 

(4)  Hand  d(div(;iv:  Same  as  mail 
address  above,  between  9  a.m.  and  5 
p.in.,  Monday  through  Fridav,  (!xcei)t 
Federal  holidays.  I'he  telephone  number 
is  202-300-9329. 

To  avoid  duplication.  ])lea.se  use  only 
one  of  these  four  methods.  See  the 
“Public  Particijjation  and  Recjnest  for 
domments”  portion  of  the 
SUPPLEMENTARY  INFORMATION  section 
ludow  for  instructions  on  submitting 
coimmmts. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  (|ue.stions  on  this  i)roj)osed 
rnl(!,  call  or  email  Mr.  Mark  dutter. 
doast  diiard  Sector  Boston  Waterwavs 
Management  Division.  telei)hone  (il7- 
223-4()()().  email 

Mark.F.(Adtar@iiscg.ndl:  or  bieutcmant 
Isaac  M.  Slavitt,  Waterways 
Management  Division.  U.S.  doast  duard 
First  District.  (817)  223-8385.  If  you 
have  (luestions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Ojjerations,  tele])hone  202-388-9828. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

(X)TP  ('.a|)tain  of  llio  I’orl 

DI LS  IDiiiJarlinent  of  1  lonieland  .ScKairit v 

I'K  Federal  Register 

NORM  Notice!  of  Rro])ose(l  Ruleinaking 

RNA  Regidatiid  navigation  area 

A.  Public  Participation  and  Request  for 
domments 

We  encourage  you  to  ])articipate  in 
this  rulemaking  by  submitting 
comments  and  relatcid  materials.  All 
comments  received  will  he  ])osted 
without  change  to  htlj):// 
\\’\v\v.r(;;^aI(dions.;^ov  «md  will  include 
any  jier.sonal  inform.ition  you  have 
pre)vided. 

I.  Sal)niitling  (ioiiimants 

If  you  submit  a  comment,  pleasi! 
include  the  docket  number  for  this 
rulemaking  (IJS(X:-2()1 2-0878), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  provide  a  rea.son  for  each 


suggestion  or  recommendation.  You 
may  submit  your  comments  and 
material  online  (via  http:// 

WWW. ragidat ions. ^ov)  or  by  fax.  mail,  or 
hand  delivery,  hut  |)leas(!  use  only  one 
of  tlu!.se  means.  If  you  submit  a 
c:omment  online  via 
WWW. ragulal ions. gov.  it  will  he 
considered  r(!C(!ived  hv  the  ('.oast  duard 
when  you  succe.ssfully  transmit  the 
comment.  If  you  fax,  hand  deliver,  or 
mail  yonr  comment,  it  will  he 
considered  as  having  been  rticeived  by 
the  ('.oast  duard  when  it  is  rec:eived  at 
the  Dock(!t  Management  Facility.  W(! 
recommend  that  yon  include  your  name 
and  a  mailing  address,  an  email  address, 
or  a  telephone  nnmher  in  the  hodv  of 
your  document  .so  that  we  can  contact 
you  if  we  havi;  (juestions  regarding  your 
submission. 

To  submit  your  comment  onlim!,  go  to 
Idtp://www. rogida1ions.gov.  tyjje  the 
docket  number  (US(]G— 2012-0878)  in 
the  “SEAR("ir’  i)ox  and  click 
“SEARdH.”  (dick  on  “.Submit  a 
domment"  on  the  line  a.ssociated  with 
this  rulemaking. 

If  yon  snhinit  your  comments  hv  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  HV-i  hv 
1 1  inches,  snitabh!  for  copving  and 
electronic  filing.  If  you  submit 
comiiKiiits  by  mail  and  would  like  to 
know  that  they  nuiched  the  I-'acility. 
pl(!ase  (!ncIos(!  a  stamped,  scilf-addnjssed 
])o.stcard  or  envcilopc;.  We  will  consider 
all  comments  and  mat(;rial  received 
during  the  comment  period  and  may 
change  the  rule  hastal  on  your 
comuKints. 

2.  Mowing  connnonts  and  docuinonts 

To  view  comments,  as  well  as 
documents  mentioned  in  this  ])reamhle 
as  being  available  in  the  docket,  go  to 
http:// WWW. rognlations. gov.  tvjje  the 
docket  numh(!r  “U.SdG— 2812— 0878”  in 
the  “.SEARdH”  box  and  click  “.Search.” 
dlick  and  Open  Docket  Folder  on  the 
line  a.ssociated  with  this  rnlemaking. 
You  may  also  visit  the  Docket 
Management  Facility  in  Room  Wl 2-140 
on  the  ground  Boor  of  the  Department 
of  Transijortation  West  Building,  1200 
N(!W  lersey  Avenue  .SE.,  Washington, 

IXf  20590,  l)etw(!(!n  9  a.m.  and  5  p.m., 
Monday  through  Friday,  (!xcept  Fiideral 
holidays.  W(!  have  an  agreement  with 
the  De))artment  of  Trans])ortation  to  use 
the  Docket  Management  Facilitv. 

.7.  Privaov  Act 

Anyone  can  search  tlu!  tilectronic 
form  of  comments  received  into  anv  of 
our  dockets  by  the  name  of  the 
individual  sul)mitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  a.ssociation,  business,  labor 


union,  etc.).  Yon  may  review  a  Privaev 
Act  notice  regarding  our  public  dockets 
in  the  )annary  17.  2008,  issin!  of  the 
Federal  Register  (73  FR  3318). 

4.  Pnhiic  mooting 

We  do  not  now  i)lan  to  hold  a  public 
meeting.  But  you  may  submit  a  nKpuist 
for  one  on  or  h(!fon!  March  15.  2013 
using  one  of  th(!  methods  specifieil 
under  ADDRESSES.  Please  explain  whv 
you  believe;  a  i)ul)lic  meeting  wonld  he 
h(;neficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

B.  Basis  and  Purpose 

Under  the  Ports  and  Waterwavs  .Safetv 
Act,  the  (X)a.st  Guard  has  the  authority 
to  establish  RNAs  in  defined  water  areas 
that  an;  hazardous  or  in  which 
hazardous  conditions  are  determined  to 
exi.st.  .See  33  IJ..S.G..  1231  and 
D(;partment  of  Homeland  .Securitv 
Delegation  No.  0170.1. 

The  purpose  of  this  pro])osed 
rul(;making  is  to  provide  for  safety  {)n 
the  navigable  waters  in  the  n;gulated 
ar{;a. 

(].  Di.sciission  of  Proposed  Rule 
The  Goa.st  (hiard's  proposed  rule 
would  give  the  Gajjtain  of  the  Port 
Boston  ((X)TP)  the  authority  to  establish 
s])(;(;d  and  wake  re.strictions  and  to 
prohibit  vessel  traffic  on  this  portion  of 
tlu;  riv(;r  for  limited  jieriods  when 
iu;ce.ssary  for  the  safety  of  V(;ss(;ls  and 
workers  during  con.struction  work  in  the 
channel.  The  Goa.st  (hiard  would 
enforce  a  three  knot  s])eed  limit  as  well 
as  a  “NO  WAKE"  zone  and  he  able  to 
clo.se  the  designated  area  to  all  ve.ssel 
traffic  during  any  circumstance, 
planned  or  unforeseen,  that  poses  an 
imminent  threat  to  waterway  ust;rs  or 
construction  operations  in  the  area. 
Gomjjlete  waterway  closures  would  be 
minimized  to  that  period  ahsolut(;ly 
nece.ssary  and  made  with  as  much 
advanced  notice  as  possible.  During 
c;lo.sures.  mariners  could  retjuest 
])ermi.s.sion  from  the  ('X)TP  to  transit 
through  the  RNA. 

The  i)roposed  rule  was  prom])ted  by 
(hut  is  not  limited  to)  the  navigation 
.safety  situation  cr(;ated  by  construction 
of  the  new  Eon;  River  Bridge  (sonu;times 
r(;feiTed  to  as  the  Washington  .Street 
Bridge)  and  removal  of  the  temporarv 
bridge.  This  bridge  carries  .State  Road 
3A  ov(;r  the  W(;ymouth  Fon;  River  from 
Quincy  to  Weymouth  MA.  'I'he  pre.sent 
temporary  Fon;  River  Bridge  was  built 
in  2003  and  was  designed  to  be  a  15 
year  tem]K)rary  bridge  until  a  new 
bridge  could  be  built.  The  old  Fore 
River  Bridge  that  was  built  in  1938  was 
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found  to  1)(!  deteriorated  beyond  tlie 
|)oint  of  restoration  in  the  ItUtO’s.  After 
the  teniporarv  l)ridge  was  l)uilt.  the  old 
l*’oni  River  Bridge  was  removed.  The 
n(!w  Fore  River  Bridge  will  he  located  in 
the  approximate  location  of  the  old  Fore 
River  Bridge;,  fhe  pre.sent  temi)orarv 
Bridge  will  reach  the  end  of  its  useahle 
life  span  in  2018  ami  the  Mas.sachu.setts 
i)(;j)artment  of  Transportation  (Mass- 
DO  f)  has  contracted  j.l*’.  White-Skanska 
Koch  to  construct  a  n(;w  vertical 
replacement  Bridge  and  r(;move  the 
teniporarv  Bridge.  ).F.  White-vSkanska 
Koch  has  h(;gun  Bridge  construction  and 
is  .scheduled  to  coinjilete  the  new  Bridge 
and  the  riimoval  of  the  old  bridge  in 
2017. 

The  Coast  Cuard  has  di.scu.ssed  this 
project  with  MASS-DOT  and  ).F.  IVhite- 
Skanska  Koch  to  determine  whether  the 
project  can  hi;  coinjileted  without 
channel  closures  and.  if  possible,  what 
impact  that  would  have  on  the  project 
timeline.  Through  thesi;  discu.ssions.  it 
Ixicame  clear  that  while  the  majority  of 
construction  activities  during  the  span 
of  this  project  would  not  niijuire 
wat(;rwav  closures,  there  are  certain 
tasks  that  can  only  he  completiid  in  the 
channel  and  will  re(|uir(;  closing  the 
watiirway. 

Sp(;cirically.  this  includes  the 
])lacement  of  tin;  lift  span.  The  lift  span 
is  large  and  con.struct(;d  of  extremelv 
heavy  steel  suiiport  beams  that  will  hi; 
Built  on  land,  then  floated  hv  barge  to 
the  site  and  lift(;d  and  connecteil  to  the 
towers  that  suj)|)ort  and  operate  it.  'flu; 
teniporarv  bridge,  suspended  .‘i.'i  feet 
above  the  water,  must  akso  Ik; 
dismantled  into  small  .sections  and 
lowered  on  to  a  Barge  below.  These  two 
jirocesses  will  he  comjilex  and  jiresent 
many  .safety  hazards  including  overhead 
crane  operations,  overhead  cutting 
ojierations,  potential  falling  debris,  and 
barges  |)ositioned  in  the  channel  with  a 
re.stricted  ability  to  maneuver. 

In  an  email  to  the  IJ.S.  Coast  Cuard 
dat(;d  Sept(;mber  14.  2012.  |.F.  White- 
Skanska  Koch  outlined  three;  jiha.seis  of 
ojierations  that  reejuire  in-channel  work, 
two  of  which  will  reejuire  waterway 
closures.  ).F.  White-Skanska  Koch  will 
notify  the  (ioa.st  Cuard  as  far  in  advance 
as  jiossihle  if  additional  closures  an; 
n(;eded. 

The  first  ])ro|)o.si;d  closure  jieriod  will 
In;  for  thr(;(;  davs  during  the  winter  of 
2014-201.').  'flu;  |)ur|)ose  of  this  closure 
is  to  float  in  the  new  Bridge  lift  sjian 
.system  By  barge  and  in.stall  the  lift  sjian 
sv.st(;m  on  to  the  two  towers  that 
sujijiort  the  lift  sjian  system.  The  barge 
will  take  uji  the  width  of  the  channel, 
causing  a  closure  of  the  channel.  Once 
the  Barge  is  in  jilace  and  the  installation 
of  the  lift  sjian  system  Begins  the  barge 


cannot  move  out  of  the  channel  until 
the  lift  sjian  has  Been  in.stalled. 

The  second  jirojiosed  closure  jieriod 
will  he  two  .sejiarate  jniriods  for  four  to 
six  days  each  starting  fall  of  201.')  and 
extending  to  winter  of  201().  Tin; 
jiurjiose  of  this  closure  is  to  remove  the 
steel  sujijiort  luiains  of  the  two 
temjiorarv  (ixisting  bridge  sjians. 

1).  Regulatory  Analyses 

We  develojied  this  jirojiosed  rule  aft(;r 
considering  niumirous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
Based  on  13  of  these  .statutes  or 
executive  orders. 

/.  liti^iildtoi'v  Planniiif^  and  Rdvidu’ 

This  jirojio.sed  rule  is  not  a  significant 
regulatory  action  under  section  3(1’)  of 
Executive  ()rd(;r  128()().  Regulatory 
Planning  and  Review,  as  sujijilemented 
by  Executive  Order  13.'ili3.  Imjiroving 
Regulation  and  Regulatory  Review,  and 
does  not  reejuire  an  as.sessment  of 
jiotential  costs  and  benefits  under 
.section  ()(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budg(;t  has  not 
reviewed  it  und(;rthat  Order. 

The  Ooast  (niard  d(;t(;rmin(;d  that  this 
rul(;making  would  not  Ik;  a  significant 
r(;gulatorv  action  for  the  following 
reasons:  V(;s.sel  traffic  would  only  he 
r(;strict{;d  from  the  RNA  for  limit(;d 
durations  and  the  RNA  covers  only  a 
small  jiortion  of  tin;  navigable 
waterways.  Furthermore.  (;ntry  into  this 
RNA  during  a  closun;  may  be 
authoriz(;d  by  the  OO'I’P  Boston  or 
designated  rej)n;.s(;ntative. 

Advanced  jiuhlic  notifications  will 
also  he  made  to  local  mariners  through 
ajijirojiriate  means,  which  may  include 
hut  an;  not  limited  to  the  Local  Notice 
to  Mariners  and  Broadf:ast  Notice  to 
Mariners. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexihility  Act 
(.I  II.S.C.  (i()1-()12).  we  have  consi(h;red 
whether  this  jirojiosed  rule  would  have 
a  significant  economic  imjiact  on  a 
substantial  number  of  small  entities. 

The  term  "small  entities"  comjirises 
small  liusine.sses.  not-for-jirofit 
organizations  that  an;  indej)(;ndently 
owned  and  ojierated  and  an;  not 
dominant  in  th(;ir  fields,  and 
governmental  jurisdictions  with 
jiojiulations  of  h;ss  than  .'iO.OOO. 

'flu;  Uoast  Guard  certifies  under  .'i 
U.S.C.  ()0.')(h)  that  this  j)rojio.s(;d  ruh; 
would  not  have  a  significant  (;conomii: 
imjiact  on  a  substantial  numher  of  small 
(;ntitie.s.  This  rule  will  affect  the 
following  (;ntilie.s,  soim;  of  which  may 
be  small  (;ntitie.s:  the  owners  or 
ojierators  of  ves.sels  intending  to  enter. 


transit,  anchor  or  moor  within  the 
n;gulat(;d  areas  during  a  vess(;l 
restriction  jieriod. 

The  RNA  will  not  have  a  significant 
(;conomii;  imjiact  on  a  substantial 
number  of  small  (intilies  for  the 
following  reasons:  The  RNA  will  Ik;  of 
limit(;d  size  and  anv  wat(;rwav  clo.sur(;.s 
will  Ik;  of  short  duration,  and  entry  into 
this  RNA  during  a  closure  is  jiossihle  if 
the  ve.ssel  has  (ioast  (hiard 
authorization.  Additionally,  before  the 
(iffective  jK;riod  of  a  waterway  closure, 
notifications  will  Ik;  made  to  local 
marin(;rs  through  ajijirojiriate  means. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  (jualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  imjiact  on  it. 
jilease  submit  a  comment  (see 
ADDRESSES)  exjilaining  why  you  think  it 
(jualifies  and  how  and  to  what  degree 
this  rule  would  economically  aff(;ct  it. 

.3.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  Small 
BusiiKiss  R(;gulatory  Enforcement 
Fairness  Act  of  ItEMi  (Pub.  L.  104-121). 
we  want  to  assist  small  entiti(;s  in 
understanding  this  jirojiosed  ruh;  so  that 
th(;y  can  better  (;valuate  its  effects  on 
them  and  jiarticijiate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
l)u.sin(;s.s.  organization,  or  governmental 
jurisdiction  and  you  have  (juestions 
conc{;rning  its  jirovisions  orojitions  for 
comjiliancc;.  j)h;ase  contact  Mr.  Mark 
Gutt(;r.  (kiast  Guard  S(;ctor  Boston 
Waterways  Management  Division, 
telejihone  01 7-223-4000.  email 
Mark. E.(inttei'@nsc^. mil.  The  (ioast 
(hiard  will  not  retaliate  against  small 
entities  that  (jueslion  orcomjilain  about 
this  jirojiosecl  rule  or  any  jiolicy  or 
action  of  the  Chia.st  Guard. 

4.  (iollection  of  Information 

This  jirojiosed  rule  would  call  for  no 
n(;w  collection  of  information  under  the 
Pajierwork  Reduction  Act  of  1‘)0.5  (44 
U.S.C].  3.'i01-3.'i20.). 

5.  Eederaiism 

A  rule  has  imjilications  for  federalism 
under  Ex(;cutive  ()rd(;r  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  jir(;(;mj)t  .State  law  or 
imjiose  a  substantial  direct  cost  of 
comjiliance  on  them.  We  have  analyzed 
this  jirojiosed  rule  und(;r  that  Order  and 
have  determined  that  it  does  not  have 
imjilications  for  fed(;ralism. 

f).  Protest  Activities 

'I’lie  (kia.st  Guard  resjiects  the  Fir.st 
Amendimint  rights  of  jirotestcirs. 
Protesters  are  ask(;d  to  contact  the 
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person  listed  in  llie  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  jirotest  activities  so  that  your 
ine.ssage  can  la;  receiveil  without 
jeopardizing  the  .safety  or  security  of 
j)eople.  jilaces  or  ve.ssels. 

7.  Vnfiin(i(Hi  XUindaias  liafonu  Act 

The  Unfunded  Mandates  Reform  Act 
of  It)*).'!  (2  IJ.,S.C.  I.'')31-l.'’i38)  reiinires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  r(;gulatory  actions.  In 
jiarticadar.  the  Act  addrtis.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  privatii  sector  of 
SlOO.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
pro])osed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  eLsewhere  in  this 
preamble. 

H.  Taking  of  Private  Propertv 

This  proposed  rule  would  not  cau.se  a 
taking  of  private  property  or  otherwise; 
have  taking  implications  under 
Fxecutive  Order  12()3().  Oovernmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

9.  (iivil  lastica  Haforin 

This  ])ro])osed  ruh;  meets  applicable 
standards  in  sections  3(a)  and  3(h)(2)  of 
Ex(;cutive  ()rd(;r  12t)88.  Civil  justice 
Reform,  to  minimize  litigation. 

(;liminate  ambiguity,  and  reduce 
burden. 

JO.  Protection  ofdlnhlren 

VVe  have  analyzed  this  proposed  ruh; 
under  Fxecutive  Order  13045. 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  ri.sk  to 
.safety  that  might  disprojiortionately 
affect  children. 

11.  Indian  Trilnd  (ioverninents 

This  proposed  rule  do(;s  not  have 
tribal  implications  under  Ex(;cutive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Covernments,  hef:ause  it  would  not  have 
a  substantial  direct  effect  on  one  or 
mon;  Indian  tribes,  on  the  r(;lationshij) 
l)(;twe(;n  the  Federal  Coverument  and 
Indian  tribes,  or  on  the  distribution  of 
pow(;r  and  res|)onsihilities  h(;tween  the 
imderal  Covernment  and  Indian  tribes. 

12.  Energy  Effects 

This  proposeil  rule  is  not  a 
“significant  energy  action"  under 
Executive  Order  132T1,  Actions 
(kmcerning  Regulations  That 


Significantly  Affect  Energy  Sn])])ly. 
Distribution,  or  ll.se  because  it  is  not  a 
“significant  regulatory  action”  under 
Executivi;  Ord(;r  128()()  and  is  not  likely 
to  havi;  a  significant  adverse  effect  on 
the  suj)i)lv,  distribution,  or  use  of 
(;nergy.  Tin;  Admini.strator  of  the  Offici; 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
reijuin;  a  Statement  of  Energy  Effects 
und(;r  Execaitivi;  Ord(;r  13211. 

13.  Technical  Standards 

This  pro])osed  rule  do(;s  not  use 
technical  .standards.  Therefore,  we  did 
not  consider  the  use  of  vohmtarv 
con.sensus  standards. 

1-4.  Environment 

We  have  analyzed  this  propo.sed  rule 
under  Department  of  Homeland 
Security  Management  Directive  02.3-01 
and  Commandant  Instruction 
Ml 0475. ID,  which  guide  the  Coast 
Cuard  iu  complying  with  tin;  National 
Environmental  Poliev  Act  of  1009 
(NEPA)  (42  U.S.C.  4.321-43701),  and 
have  made  a  preliminarv  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
tin;  human  i;nvironm(;nt.  This  proi)os(;d 
rule  involves  r(;stricting  v(;s.sel 
movement  within  a  regulated  navigation 
area.  This  rule  is  categorical Iv  exchnl(;d 
from  further  review  under  paragra])h 
34(g)  ofk’igure  2—1  of  the  Commandant 
Instruction.  A  preliminarv 
environmental  analysis  checklist 
su])porting  this  det(;rmination  is 
available  in  the  docket  where  indicated 
under  ADDRESSES.  VVe  seek  any 
comments  or  information  that  may  lead 
to  tin;  discovery  of  a  significant 
environmental  impact  from  this 
pro])osed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Rejnirting  and  recordkeeping 
r(;(juirenn;nts,  Securitv  measures, 
Waterw'ays. 

For  the  ri;asons  discu.ssed  in  the 
])ri;amhle.  the  Coast  Cuard  proposes  to 
amend  33  (fFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  1231:  4()  ll..S.(:. 

Cliaijler  7()’l.  330(>.  3703;  .50  I'll.  195; 

33  CFR  1. 0,5-1,  0.04-1.  (i. 04-0.  and  100.5; 
Pul).  L.  107-295.  110. Slat.  2004;  lleparlinonl 
of  llomolaiul  .S(;(;iirily  Dologalion  No.  0170.1. 

■  2.  Add  (i  165.T()l-()876  to  read  as 
follows; 


§  1 65.T01  -0876  Regulated  Navigation 
Area — Weymouth  Fore  River,  Fore  River 
Bridge  Construction,  Weymouth  and 
Quincy,  MA. 

(a)  Boundaries.  Tin;  following  is  a 
regulated  navigation  area;  all  navigable 
wat(;r.s  snrrounding  the  Weymouth  ITire 
River  (Mile  3.5),  hetwe(;n  Weymouth 
and  Quincy.  MA;  from  surface  to 
bottom,  within  the  following  points 
(NAD  83):  from  a  line  (;xtending  from 
42°14'46.392"  N.  ()7()°58'2.964"  W, 
thence  along  a  line  12(PT  to 
42°14'44.376"  N.  ()7()°57'52.992"  W. 
tln;nce  south  along  the  shoreline  to 
42°14'35.()52"  N.  ()7()°57'59.364"  W. 
thence  along  a  line  291""T  to 
42°14'38.58"  N,  ()7()°58'1 5.348"  W. 
thence  north  along  the  .shoreline  to  the 
first  point. 

(h)  Effective  Dates  and  Enforcement 
Periods.  This  rule  is  (;ffecti\'e  and 
enforceable  from  )uly  1.  2013  through 
December  31.  2017.  Periods  of 
i;nforcement  will  normally  be 
puhliciz(;d  in  advance  via  Local  Notice 
to  Mariners  or  llroadca.st  Notice  to 
Mariners. 

(c)  Begidations. 

(1)  Tlu;  general  regulations  contained 
in  33  C:FR  165.10,  165.11,  and  165.13 
apply. 

(2)  In  accordance  with  the  general 
r(;gulations.  entry  into,  anchoring,  or 
movement  within  the  RNA.  during 
periods  of  (;nforcement.  is  prohibited 
unless  authorized  hv  tin;  Captain  of  the 
Port  Ho.ston  (CO'rP)‘or  the  COTP’s 
designated  repre.sentative. 

(3)  During  ])eriods  of  enforcement, 
entry  and  movement  within  the  RNA  is 
subject  to  a  “Slow-No  Wake”  speed 
limit.  Vessels  may  not  produci;  more 
than  a  minimum  wake  and  may  not 
attain  speeds  greater  than  three  knots 
unless  a  higher  minimum  speed  is 
necessary  to  maintain  sti;erageway  when 
traveling  with  a  strong  current.  In  no 
case  mav  the  wake  produced  hv  the 
v(;ssel  he  such  that  it  creates  a  danger  of 
injury  to  jier.sons,  or  damage  to  ve.ssels 
or  structures  of  any  kind. 

(4)  During  ])eriods  of  enforcement,  all 
per.sons  and  vessels  must  comjilv  with 
all  orders  and  directions  from  the  COTP 
or  the  COTP’s  designated  repres(;ntative. 

(5)  During  periods  of  enforcement. 
U]K)n  being  hailed  hv  a  Coast  Cuard 
ves.sel  by  sir(;n.  radio,  flashing  light  or 
other  means,  the  operator  of  the  vessel 
mu.st  proceed  as  directed. 

(6)  V^e.ssel  ojierators  desiring  to  ent(;r 
or  operate  within  the  regulated  area 
when  it  is  clos(;d  shall  contact  the  COTP 
or  the  designated  on-scene 
repre.sentative  via  VHF  channel  16  or 
617-223-3201  (Sector  Bo.ston  command 
Center)  to  obtain  permission. 
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(7)  Notwithstanding  anything 
contained  in  this  section,  tlie  Rules  of 
the  Road  (33  (iFR  part  84 — .Snhcha|)ter 
F.  inland  navigational  rules)  are  still  in 
effect  and  inu.st  he  .strictly  adh(;red  to  at 
all  times. 

Haled;  l-'el)niary  2013. 

D.H.  Abel. 

lUuir  Adminil.  I  ’..S’,  (jiasl  tiiiard.  Commander. 
First  Coast  Caard  District. 

IKK  Doc.  2()13-(t4(13()  Fill'd  2-21-13:  a;4r»  am| 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Part  17 

RIN  2900-A021 

Criteria  for  a  Catastrophically  Disabled 
Determination  for  Purposes  of 
Enrollment 

AGENCY:  Dejiartnient  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (\T\)  proposes  to  amend  its 
regulation  concerning  the  manner  in 
which  VA  determines  that  a  veteran  is 
catastrophicallv  disabled  for  ])m'i)o,ses  of 
enrollment  in  priority  group  4  for  VA 
health  care.  The  current  regulation 
relies  on  specific  codes  from  the 
International  {Classification  of  Diseases. 
Ninth  Revision.  (Clinical  Modification 
{l(CD-9-(CM)  and  (Current  Procedural 
'rerminology  ((CPT”).  We  propose  to 
.state  the  descriptions  that  would 
identify  an  individual  as 
catastrophically  disabled,  instead  of 
using  the  corres|)onding  l(CD-‘)-(CM  and 
(CPT”  codes.  The  revisions  would 
ensure  that  oiir  regulation  is  not  out  of 
date  when  new  versions  of  those  codes 
are  published.  The  revisions  would  al.so 
broaden  some  of  the  de.scriptions  for  a 
finding  of  catastrojihic  disability. 
Additionally,  we  would  eliminate  the 
Folstein  Mini  Mental  State  Examination 
(MMSE)  as  a  criterion  for  determining 
whether  a  veteran  me(*ts  the  definition 
of  cata.strophically  di.sahled.  because  we 
have  determined  that  the  MM.SE  is  no 
longer  a  necessary  clinical  assessment 
tool. 

DATES:  (Comments  on  the  jirojio.sed  rule 
must  he  received  by  VA  on  or  before 
Ajjril  23.  2013. 

ADDRESSES:  Written  comments  may  he 
submitted  through  httj):// 
ww'w'.raaiildtions.aovthy  mail  or  hand- 
delivery  to  the  Director.  Regulations 
Management  (02R1'C(I).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Room  1008,  Washington.  D(C 
20420:  or  by  fax  to  (202)  273-9020. 


(Comments  should  indicate  that  thev  are 
submitted  in  respon.se  to  “RIN  2900- 
.'\()21.  (Criteria  for  a  (Catastro])hically 
Disabled  Determination  for  Purposes  of 
Enrollment.”  (Copies  of  comments 
received  will  he  available  for  i)ul)lic 
inspection  in  the  Office  of  Riigulation 
Policv  and  Management.  Room  1 00311. 
between  the  hours  of  8:00  a.m.  and  4:30 
|).m..  Monday  through  f-’riday  (except 
holidays).  Plea.se  call  (202)  401-4902 
(this  is  not  a  toll-free  number)  for  an 
appointment.  In  addition,  during  the 
comment  |)eriod.  comments  may  be 
viewed  online  through  the  Federal 
Doc:ket  Management  .Sy.stem  (FDM.S)  at 
http://\v\v\v.n‘aiil(ilions.a()v. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  (C.  liammond,  M.D..  Acting 
("hief  I’atienI  (Care  .Services  Offic.er 
(10P4).  Veterans  Health  Administration, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington,  D(C 
20420.  (202)  401-7.')90  (this  is  not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  38  U..S.C.  170.'),  VA  established  eight 
enrollment  categories  (in  order  of 
prioritv)  for  veterans  eligible  to  enroll  in 
VA’s  health  care  sv.slem.  Under  38  (CI'’R 
1 7.3()(1))(4).  “veterans  who  are 
determined  to  he  catastrophically 
disahhul"  are  to  be  enrolled  in 
enrollment  priority  group  4.  l'’or  tin; 
])urj)o.ses  of  enrollment.  1 7.3()(e) 
defines  “catastrophicallv  di.sahled"  as 
having  "a  permanent  severelv  di.sabling 
injury,  disorder,  or  disea.se  that 
compromises  the  ability  to  carry  out  the 
activities  of  daily  living  to  such  a  degree 
that  the  individual  re(|uire.s  jjer.sonal  or 
mechanical  assistance  to  leave  home  or 
bed  or  recjuires  constant  supervision  to 
avoid  physical  harm  to  self  or  others." 
The  regulation  states  that  the  definition 
is  met  if  the  veteran  is  found  “to  have 
a  i)ermanent  condition  specified  in  |38 
(CFR  17.3t)(e)(l)r’  or  “to  meet 
])ermanently  one  of  the  conditions 
.s|)ecified  in  |38  CP’R  17.3()(e)(2)l.” 
(Current  ])aragraj)h  (e)(1)  identifies  the 
covered  conditions  in  ])art  by 
assignment  of  ])articular  tabular 
diagnosis  codes  from  V^olume  1  of  the 
I(CI)-9-(CM,  associated  supplementarv 
codes  (V  (Codes),  tabular  procedure 
codes  from  Volume  3  of  l(CD-9-(CM.  and 
])rocedure  codes  from  the  (CP  r”.  ((CPT  is 
a  trademark  of  the  American  Medical 
As.sociation.  (CPT  codes  and 
de.scriptions  are  copyrighted  by  the 
American  Medic:al  As.sociation.  All 
rights  reserviid.)  This  ap])roach  will 
soon  he  outdated:  the  ir,il-9-(CM  and 
(Cl’T  will  no  longer  he  used  for  disea.se 
and  inpatient  procedure  coding  after 
October  1. 2014,  when  they  will  he 
re|)laced  by  tabular  diagnosis  and 


sup])lementarv  codes  from  the 
International  (Classification  of  Disea.ses, 
Tenth  Revision,  (Clinical  Modification 
(I(CD-1()-(CM)  and  by  jirocedure  codes 
from  the  International  (Cla.ssification  of 
Diseases,  Tenth  Revision.  Procedure 
(Colling  .System  (KCD-l O-P(C.S). 

Fortunately,  the  current  regulation 
also  lists  the  de.scriptions  that  classify 
an  individual  as  cata.strophically 
disabled  under  |)aragraph  (e)(1).  Those 
de.scriptions  are  the  actual  basis  for  the 
various  assigned  diagnosis  codes  in  the 
regulation.  We  believe  tiiose 
de.scri])tions  listed  undercurrent 
l)aragraph  (e)(1)  are  sufficient  to  classify 
an  individual  as  cata.stro|)hically 
disabled  and  that  it  is  not  nece.ssarv  to 
recpiire  the  a.ssignment  of  the  particular 
listed  codes.  ’I’lie  l(CD-9-(CM  diagnostic 
codes  and  the  l(CD-9-(CM  or  (CPT” 
procedure  codes  are  used  to  rejiresent 
an  actual  clinical  finding.  An  examining 
clinician,  in  practice,  examines  the 
V(;teran  and  determines  the  veteran's 
level  of  disability  based  on  medical 
critiM'ia  or  |)erform.s  surgical  ])rocedures 
that  are  not  dependent  on  the 
a.ssignment  of  a  ])artic:ular  code  number. 
Once  the  medical  criteria  are  met,  the 
physician  can  match  them  to  an 
appropriate  code.  In  other  words,  the; 
descri|)tion  of  the  veteran’s  medical 
condition — and  not  a  particular  code 
numher — forms  the  basis  for  a 
determination  of  (:alastro])hic  di.sahilitv. 

It  is  fair  to  .sav  that  the  new  tabular 
diagnosis  and  sup])lem(!ntarv  codes 
from  the  KCD-l (MCM  and  procedure 
codes  from  KCD-l ()-P(C.S  will  continue 
to  he  updated  in  future  years  to  ensure 
accuracy  of  the  codes.  As  a  result.  \''A 
would  need  to  ujidate  this  regulation 
solely  to  reflect  changes  in  those 
references.  This  is  administratively 
burdensome,  particularly  when 
inclusion  of  such  information  is  not 
nece.ssarv  as  we  explained  above.  We 
therefore  propose  to  eliminate  the 
refenmees  to  the  1CD-9-CM  and  to  the 
CCPT”  in  current  ^  17.3()(e)(l).  (Current 
^  17.3()(e)(l)  states  that  a  veteran  is 
t:atastrophicallv  disabled  if  she  or  he 
has:  “Quadrij)legia  and  quadrijjaresis 
(KCD-9-(CM  Code  344. Ox:  344.00, 

344.01, 344.02,  344.03.  344.04.  3.44.09), 
j)araplegia  (KCD-9-(CM  (Code  344.1), 
lilindne.ss  (KCD-9-{CM  (Code  309.4). 
persistent  vegetative  .state  (KCD-9-(CM 
(Cotie  780.03),  or  a  condition  resulting 
from  two  of  the  following  |)rocedures 
(KCD-9-(CM  (Code  84.x  or  associated  V 
(Codes  when  available  or  (Current 
Procedural  rerminology  ((CPT)  (Codes) 
|)rovided  the  two  procedures  were  not 
on  the  same  limb."  As  already 
discussed,  we  would  revise  paragra])h 
(e)(l )  to  eliminate  references  to  specific 
codes.  The  de.scriptions  of  quadriplegia 
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and  (luadrijiaresis,  ])ara])l(!gia,  and 
piasistent  vogctativo  stale  wonld  be 
unchanged.  For  this  same  reason,  we 
wonld  also  eliminate  the  references  to 
the  ICD-h-CM  and  to  the  CI'T  codes 
from  current  ^  17.3()(e)(l)(i]  through 
(e)(l)(xviii). 

In  addition,  we  wonld  replace  the 
word  “hlindness"  with  ‘‘legal  hlindiuiss 
defiiHKl  as  visual  impairment  of  20/200 
or  less  visual  acuity  in  the  h(!tter  seeing 
eye  with  cornulive  lens(!s.  or  a  visual 
field  restriction  of  20  degrees  or  less  in 
the  better  seeing  eye  with  corrective 
len.ses.”  The  term  “blindness"  in  and  of 
itself  is  amhiguous.  The  regulation 
associates  “hlindne.ss”  with  I(iD-9-(iM 
(lode  369.4.  which  applies  to  “hlindness 
not  otherwise  si)ecified  ac:cording  to 
llJnited  States]  definition."  It  also 
“excludes  legal  hlindness  with 
specification  of  impairment  level 
(369.01-369.08,  369.11-369.14,  369.21- 
369.22).”  'Fliis  is  not  an  accurate 
descri])tion  of  who  we  believe  should  he 
considered  catastroj)hii:ally  disabled  for 
])urpo.ses  of  enrollment.  We  Ixdieve  that 
the  more  specific  criterion  of  legal 
hlindness  in  the  pro])o.sed  d{!finition  is 
more  consistent  with  most  acccipted 
definitions  of  legal  hlindness,  including 
the  definition  ustxl  by  the  Social 
Security  Administration  (,SSA)  for 
determining  whether  an  individual  is 
legally  blind  for  j)urposes  of  SSA 
benefits.  Sen:  20  (iFR  416.981.  \V(! 

Ixdieve  that  visual  acuity  greater  than 
20/200  or  greater  than  20  degrees  in 
visual  field  re.striction  do(!s  not 
sufficiently  com])romi.se  a  veteran’s 
“ability  to  carry  out  the  activities  of 
daily  living.” 

(airrent  §  17.36(e)(l)(i)  li.sts  one  of  the 
relevant  descrii)tions  for  a 
determination  of  catastroj)hic  disability 
as:  “Amjjutation  through  hand  (ICD-9- 
(iM  (iode  84.03  or  V  Code  V49.63  or 
CPT"  Cod(;  2.1927).”  We  propose, 
instead,  to  refer  to:  “Amputation, 
detachment,  or  re-amputation  of  or 
through  the  hand.”  Similarly,  current 
§  17.36(e)(l)(ii)  lists  one  of  the  relevant 
descriptions  for  a  determination  of 
cataslro])hic  di.sahility  as: 
“Disarticulation  of  wri.st  (1CD-9-CM 
(](xle  84.04  or  V  Code  V49.64  or  C.PT'* 
(’xxle  2.1920). “  We  i)ropo.se,  instead,  to 
refer  to:  “Disarticulation,  detachment,  or 
re-amputation  of  or  through  the  wri.st.” 
Again,  lluise  de.scri])tion.s  are  listed 
und(;r  the  codes  currently  listed  in  the 
r(;gnlation,  and  therefore  there  will  he 
no  substantive  change  to  coverage  of 
the.se  de.scrij)tion.s  under  paragraph 
(e)(1).  We  would  add  detachment  and 
re-amputation  where  appropriate  in 
S  17.36(e)(l)(i)  through  (xvi)  hecau.se  we 
Ixdieve  that  these  descrijjtious  have 
similar  clinical  effects  on  a  veteran's 


“ability  to  carry  out  the  activiti(!.s  of 
daily  living,”  as  nxjninxl  hv  the 
definition  of  cata,stro|)hically  disabled 
in  cnrnmt  paragraph  (e).  Again, 
“catastrophically  disahhxl  means  to 
have  a  pcxinanent  severely  disabling 
injury,  di.sord(;r,  or  disease  that 
compromises  the  ability  to  carrv  out  the 
activities  of  daily  living  to  such  a  degree 
that  the  individual  reciuinis  ]X!r.sonal  or 
mechanical  a.ssi.staiK:e  to  hnive  home  or 
hed  or  reepures  con.stant  .sn])ervision  to 
avoid  physical  harm  to  .self  or  others.” 

38  CFR  17.36(e).  Detachment  or  re- 
ampntation  of  certain  limbs  or  body 
])art.s  li.sted  under  paragra])h  (e)(1) 
would  likewise  meet  this  definition  of 
cata.strophic:ally  di.sahled  and  so  should 
he  expre.ssly  included.  It  should  al.so  he 
noted  that  the  lCD-9-(iM  or  CFT’'  codes 
and  the  ICD-IO-CM  or  1CD-1()-FCS 
codes  have  different  descriptions  for  the 
same  medical  condition.  ICD-IO-FC.S 
also  introduces  new  terminology.  F(X' 
exam])le.  the  term  “detachment”  is  not 
uscxl  in  th(!  1CD-9-CM  codes,  however, 
it  is  u.sed  in  the  1CD-1()-F(]S  codes. 
Likewise,  the  term  “amputation”  is  used 
in  the  1CD-9-CM  codes,  hut  it  is  ix)t 
uscxl  in  the  1(’,D-1()-PC.S  cochxs.  Where 
applicable,  we  propose  to  use  both 
terms  so  that  de.scri])tions  can  h(!  readilv 
ichmtified  regardless  of  what  code 
system  is  u.sed. 

(iurrent  §  1 7.36(e)(l  )(iii)  li.sts  one  of 
the  rehn  ant  de.scri])tions  for  a 
determination  of  catastrophic  di.sahility 
as:  “(iii)  Amputation  through  forearm 
(KiD— 9-(iM  Ciode  84.0.1  or  V  (iode 
V49.61  or  CFT"  (xxles  2.1900.  2.1901).” 
W'e  propo.se,  instead,  to  refer  to:  “(iii) 
Amputation,  detachment,  or  n;- 
am])utation  of  the  forearm  at  or  through 
the  radius  and  nlna.”  We  would  add 
“through  the  radius  and  ulna”  because 
this  sijecificity  is  used  in  tlu;  C.FT'' 
codes  currently  referenced  in  the 
regulation  and,  more  importantly, 
removes  any  uncertainty  about  the 
amputation  procedure  being  referred  to 
in  the  jiroposed  regulation.  This 
specificity  is  currently  providetl  by 
referencing  the  code  number.  Similarly, 
we  would  add  anatomical  .sj)ecificitv  to 
])ropo.sed  ])aragraph.s  (e)(l)(iv)  through 
(viii)  and  (xi)  through  (xvi)  to  eliminatt! 
any  confusion  about  the  ])r(x:edure.s 
being  referred  to  in  the  pro|)OS(xl 
regulation  once  the  c;ode  numbers  are 
removed. 

(airrenl  1  7.36(e)(l  )(iv)  lists  oue  of 
the  relevant  descriptions  for  a 
determination  of  cata,stro|)hic  di.sahility 
as:  “(iv)  Disarticulation  of  forearm  (KiD- 
9-(]M  (’.ode  84.01  or  V  (iode  V49.6()  or 
CFT"  Codes  21900.  21901).”  We  would 
remove  this  criterion  because  it  is 
nxlundant  with  jjaragraph  (e)(l)(iii). 


We  proi)ose  to  remove  current 
])aragraph  (e)(2)(ii).  Undercurrent 
paragrajjh  (e)(2)(ii).  an  individual  must 
hav(!  a  score  of  10  or  lower  using  the 
MMSF.  However,  an  individual  with  a 
.score  of  10  or  lower  on  the  MMSK 
would  always  he  found  ])erman(!ntlv 
d(!peud(;nl  in  at  least  3  Activities  of 
Daily  Living  with  a  rating  of  1  using  the 
Katz  .scale;  or  .score  2  or  lower  on  at  least 
4  of  the  13  motor  items  using  the 
Functional  Independence  Measure;  or 
.score  30  or  lower  using  the  Clohal 
A.sse.ssment  of  Functioning,  which  are 
covered  by  cnrnmt  paragraphs  (e)(2)(i). 
(e)(2)(iii),  and  (e)(2)(iv).  lJ.se  of  the 
MMSF  for  purpo.ses  of  paragraph  (e)(2) 
is  therefore  redundant. 

C.urrent  §  17.36(e)(l)(xv)  lists  one  of 
the  relevant  descriptions  for  a 
determination  of  catastrophic  di.sahility 
as:  “(xv)  Di.sarticidation  of  knee  (l(JD-9- 
CM  Code  84.16  or  V  ("ode  V49.76  or 
(iFL"  (Jode  27198).”  It  should  he  noted 
that  l(JD-9-CM  (Jode  84.16  refers  to 
disarticulation  of  knee;  V49.76  refers  to 
.status  of  amputation  above  kixx!;  CF  f" 
C.ode  27198  refers  to  di.sarticidation  at 
kmu;;  ICD-IO-FCJS  Codes  ()Y6F()ZZ  and 
(lYtiCOZZ  refer  to  detachnumt  of  knee. 
We  would  combine  these  codes  into  oni; 
d(!scri])tion  in  proposixl 
§  17.36(e)(l)(xiii).  amputation  or 
detachment  of  the  lower  leg  at  or 
through  the  knee.  We  would,  therefore, 
not  list  disarticulation  of  the  knee  as  a 
separate  descrijitiou. 

Fiffinct  of  Rulemaking 

The  C.ode  of  Federal  Regnlalious,  as 
propo.sed  to  lx;  revised  hy  this  propo.sed 
rulemaking,  would  represent  the 
exclusive  legal  authority  on  this  subject. 
No  contrary  rules  or  procixlures  are 
authorized.  All  VA  guidance  would  he 
read  to  conform  with  this  projiosed 
rulemaking  if  ])os.sihle  or.  if  not 
])o.s.sihle.  such  guidance  would  he 
superseded  hy  this  rulemaking. 

Executive  Orders  12866  and  13563 

Fxecutive  Orders  12866  and  13163 
direct  agencies  to  as.sess  the  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
nece.ssary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
eff(!cts.  and  other  advantages; 
distrihutive  impacts;  and  ec|uitv). 
Fxecutive  Order  13163  (Improving 
Regulation  and  Regulatory  Review) 
emphasizes  the  importance  of 
(luantifyiug  both  co.sts  and  benefits. 
redui:ing  co.sts.  harmonizing  rules,  and 
promoting  flexibility.  Fxecutive  Order 
12866  (Regulatory  Flanning  aud 
Review)  defines  a  “significant 
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nigulatory  action,”  which  riujiiires 
review  hy  the  Office!  of  Managciiiient  and 
Budget  (OMB).  as  "any  regnlatorv  action 
that  is  likely  to  resnlt  in  a  ride  that  may: 
(1)  Have  an  annual  effect  on  tlie 
(K:ononiv  of  $100  million  or  more  or 
adverselv  affect  in  a  material  wav  the 
economy,  a  .sector  of  the  economy. 
|)rodnctivity.  comjietition.  jobs,  the 
environment,  pnlilic  health  or  safety,  or 
.State,  local,  or  tribal  governments  or 
communities;  (2)  (aeate  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  ])lanned  by 
another  agency:  (3)  Materially  alter  the 
budgetary  imi)at;t  of  entitlements, 
grants,  user  fees,  or  loan  jirograms  or  thi! 
rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  ])olicy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  princijiles 
.set  forth  in  this  Executive  Order.” 

The  economic,  interagency, 
hndgetarv,  legal,  and  poliev 
im])lications  of  this  regulatory  action 
have  h(!en  examined  and  it  has  been 
determimul  not  to  he  a  significant 
regulatory  action  under  Executive  Order 
12Ht)(i. 

Paperwork  Reduction  Act 

This  propo.siid  rule  contains  no 
|)rovisions  constituting  a  collection  of 
information  under  thi!  Paperwork 
Reduction  Act  of  lUU.'i  (44  II..S.0.  3.'’)()1- 
3.')21). 

Unfunded  Mandates 

The  llnfnnded  Mandates  Reform  Act 
of  1 ‘in.'s  reipures.  at  2  11..S.U.  1.'532.  that 
agencies  jiriipare  an  as.sessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  resnlt  in 
exjienditnre  by  .State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector,  of . $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
given  year.  This  proposed  rule  would 
have  no  such  effect  on  .State,  local,  and 
tribal  governments,  or  on  the  jirivate 
sector. 

Regulatory  Flexibility  Act 

The  .S(!cretarv  herebv  certifies  that 
this  jirojjo.sed  rule  would  not  have  a 
significant  economic  iinjiact  on  a 
substantial  nnmhiir  of  small  entities  as 
they  are  definiul  in  the  Regulatory 
Flexibility  Act.  5  lI..S.(k  001-012.  This 
proposed  rule  would  directly  affect  only 
individuals  and  would  not  ilirectly 
affect  any  small  entities.  Therefore, 
pursuant  to  l)..S.(k  005(1)),  this 
rulemaking  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
re(|nirements  of  sections  003  and  004. 


Uatalog  of  Feileral  Domestic  Assistanc;e 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  nnmhers  and  titles  for  the 
programs  affected  by  this  document  are 
()4.007.  Blind  Rehabilitation  (lenters: 
()4.008.  Veterans  Domiciliarv  (^are; 
04.000.  Veterans  Medical  Care  Benefits: 
04.010.  Veterans  Nursing  Home  (^are; 
04.011.  Veterans  Dental  Care;  04.012. 
Veterans  Prescri])tion  .Service;  04.013. 
Veterans  Pro.sthetic  Ai)pliances;  ()4.014, 
Veterans  .State  Domiciliarv  (^are;  04.01.5, 
Veterans  .State  Nursing  Home  Care; 
()4.018,  .Sharing  .Specialized  Medical 
Re.sonrces;  04.010,  Veterans 
Rehabilitation  Alcohol  and  Drug 
Dependent:e:  and  04.022.  Veterans 
Home  Based  Primary  (kire. 

Signing  Authority 

The  .Secretary  of  Veterans  Affairs,  or 
designee,  a|)proved  this  document  and 
authorized  the  undersigned  to  sign  and 
submit  the  document  to  the  Office  of  the 
Fed(!ral  Register  for  publication 
electronically  as  an  official  document  of 
the  D(!])artment  of  Veterans  Affairs.  )ohn 
R.  (Jingrich,  ChiiT  of  .Staff,  De])artment 
of  Veterans  Affairs.  a])])roved  this 
document  on  Fehrnarv  12.  2013.  for 
])nhlication. 

hist  of  Subjects  in  3»  CFR  Part  17 

Admini.strative  i)ractice  and 
])rocednre.  Alcohol  abuse.  Alcoholism, 
Day  care.  Diiiital  health.  Drug  abuse. 
Health  care.  Health  facilities.  Health 
prof(!.ssions.  Health  records,  Homiiless. 
Medical  and  dental  schools.  Medical 
devices.  Medical  re.search.  Mental 
health  programs.  Nursing  homes. 
Veterans. 

Dated:  I'elauaiv  It).  2013. 

Kolierl  (].  M(;K(!lridf>i!, 

Dii  fictor,  H(i<>iil(ili(>n  Policy  and  Manayciiiant, 
Office  of  the  (lenend  Ooansel.  Department 
of  Veterans  Affairs. 

For  the  rea.sons  stated  in  the 
preamble,  the  De])artment  of  Veterans 
Affairs  pro])oses  to  amiiud  38  (^FR  ])art 
1 7  as  follows: 

PART  17— MEDICAL 

■  1.  The  anthoritv  citation  for  part  17 
continues  to  read  as  follows: 

Aiilhority:  38  U..S.(;.  .501.  and  as  nolinl  in 
specific  sections. 

■  2.  Amend  ^  1  7.30  as  follows: 

■  a.  Revise  p.iragra])!)  (e)(1). 

■  1).  Remove  paragra|)h  (e)(2)(ii). 

■  c.  Redesignate  paragniphs  (e)(2)(iii) 
and  (iv)  as  new  paragnijihs  (e)(2)(ii)  ;md 

(iii),  resijectively. 

The  revision  reads  as  follows; 


§17.36  Enrollment — provision  of  hospital 
and  outpatient  care  to  veterans. 

***** 

(e)*  *  * 

(1)  Qnadriplegia  and  (inadri])are.sis: 
paniplegia;  legal  blindness  defined  as 
visual  impairment  of  2()/2()()  or  le.ss 
visual  acuity  in  the  better  .seeing  eye 
with  corrective  lenses,  or  a  visntil  field 
restriction  of  20  degrees  or  le.ss  in  the 
better  seeing  eye  with  corrective  lenses; 
persistent  vegetative  .state;  or  it 
condition  resulting  from  two  of  tlie 
following  procedures,  provided  the  two 
])rocedure.s  were  not  on  the  same  limb: 

(i)  Amputation,  detachment,  or  re- 
ampntation  of  or  through  the  hand; 

(ii)  Disarticulation,  detachment,  or  re- 
amputation  of  or  through  the  wrist; 

(iii)  Amputation,  detachment,  or  re- 
ampntation  of  the  forearm  at  or  tlirough 
the  radius  and  ulna; 

(iv)  Am])utation.  detat:hment,  or 
disarticulation  of  the  forearm  at  or 
through  the  elbow; 

(v)  Amputation,  dettichment,  or  re¬ 
amputation  of  the  iirm  at  or  through  the 
hnmerns: 

(vi)  Disarticulation  or  diilachmimt  of 
the  of  the  arm  at  or  through  the 
shoulder; 

(vii)  Inlerthoracosca])ul<ir  (forequarter) 
amputation  or  detachment: 

(viii)  Amputation,  detachment,  or  re- 
amput.ition  of  the  leg  at  or  through  the 
tibia  and  fibula; 

(ix)  Amputation  or  detachment  of  or 
through  the  great  toe; 

(x)  Amputation  or  detachment  of  or 
through  the  foot; 

(xi)  Disarticulation  or  detachment  of 
the  fool  at  or  through  the  ankle; 

(xii)  Amputation  or  detachment  of  the 
foot  at  or  through  malleoli  of  the  tibia 
and  fibula: 

(xiii)  Am])utation  or  detachmi!nt  of 
the  lower  hig  at  or  through  the  knee; 

(xiv)  Am])ntation,  detachment,  or  re¬ 
amputation  of  the  leg  at  or  through  the 
femur; 

(xv)  Disarticulation  or  detachment  of 
the  leg  at  or  through  the  hip;  and 

(xvi)  Inter])elviaal)dominal 
(hind(inarter)  amputation  or 
detachment. 

***** 

|FK  Dot;.  20i:i-()4134  I'ilod  2-21-1:);  8:4.5  imi| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0961 ;  FRL-9782-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Charlotte,  Raleigh/Durham  and 
Winston-Salem  Carbon  Monoxide 
Limited  Maintenance  Plan 

AGENCY:  EnvironnuMital  l^rotection 
Agency  (FPA). 

ACTION:  Proposed  rule. 

SUMMARY:  El^A  is  ]no])osing  to  aj)])rove 
a  limited  maintenance  plan  update 
submitted  by  the  State  of  North 
(iarolina,  through  the  North  Carolina 
Dejiartment  of  Environment  and  Natural 
Resources,  on  August  2.  2012.  Thu 
limited  maintenance  plan  update  is  for 
the  Charlotte,  Raleigh/Durham  and 
VVinston-.Salem  carhon  monoxide  (CO) 
maintenance  areas.  Sjiecifically,  the 
State  suhmitted  a  limited  maintenanci! 
])lan  u])date  for  CO,  showing  continued 
attainimait  of  the  8-honr  Cf)  National 
Amhient  Air  Quality  Standard  for  the 
(iharlotte,  Raleigh/Durham  and 
Winston-Salem  Areas.  The  8-hoiir  CO 
NAAQ.S  is  5)  parts  per  million.  EPA  is 
pro])osing  to  a])prove  the  limited 
maintiaiance  j)lan  ipidate  hecanse  the 
State  has  demonstrated  that  it  is 
consistent  with  the  Clean  Air  Act  and 
liPA’s  policy  for  limited  maintenanci! 
plans. 

DATES:  Written  coimmnits  must  he 
received  on  or  before  March  25.  2013. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-201 2-0001,  by  one  of  the 
following  methods: 

1.  ww’w'.regiilations.gov:  FoWow  the 
on-line  instructions  for  suhmitting 
comments. 

2.  Enutil:  n4-IiDS@Hpa.gov. 

3.  Fax:  (404)  502-‘)010. 

4.  Mail:  EPA-R04-OAR-201 2-0001 . 
Regulatory  Development  Section,  Air 
Planning  Branch,  Air.  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  01  Forsyth  Street  SW., 
Atlanta.  Ceorgia  30303-8000. 

5.  Hand  Dalivarv  or  (ioariar:  Lvnorae 
Benjamin,  (liief.  Regulatory 
Develo])ment  Section,  Air  I’lanning 
Branch,  Air,  P(;sticides  and  'Poxics 
Management  Division.  IJ.vS. 
Environmental  Protection  Agency. 
Region  4,  01  Forsyth  .Street  .SW.. 
Atlanta.  Ceorgia  30303-8000.  .Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 


hours  of  business  are  Mondav  through 
Friday.  8:30  to  4:30,  excluding  federal 
holidays. 

Phui.se  see  the  direct  final  rule  which 
is  located  in  the  Rules  section  of  this 
Federal  Register  for  detaihul 
in.st ructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wong,  Riignlatory  Development 
.Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U..S.  Environmental  Protection 
Agency,  Region  4,  (il  Forsvth  .StreiJt 
SW..  Atlanta.  Ceorgia  303()3-8‘)00.  The 
telephone  number  is  (404)  502-8720. 

Mr.  Wong  can  akso  he  reached  via 
electronic  mail  at 
\vong.ri(:hard@Hpa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  ]nihlished  in  the 
Rules  .Section  of  this  Federal  Register. 

A  detailiKl  rationale  for  the  approval  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
respon.se  to  this  rule,  no  further  activitv 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  he 
withdrawn  and  all  public  comments 
received  will  he  addre.ssed  in  a 
snhsecinent  final  rule  based  on  this 
proposed  rule.  fiPA  will  not  institute  a 
second  comment  jieriod  on  this 
document.  Any  parties  intenj.sted  in 
commenting  on  this  document  should 
do  so  at  this  timi!. 

Il<il(!(l:  l''(!l)riiiirv  1 1 . 201 
y\.  Stanley  Meiluirg. 

Acting  licgionnl  Adminislnitor.  licgion  4. 
li-K  Doc.  2(n:t-()4()12  l'il(!(l  2-21-i:i;  iim| 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 3-0094;  FRL-9783-2] 

Revision  of  Air  Quality  Implementation 
Plan;  California;  Placer  County  Air 
Pollution  Control  District  and  Feather 
River  Air  Quality  Management  District; 
Stationary  Source  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro])osed  rule. 

SUMMARY:  EPA  is  jiroposing  a  limited 
aiijiroval  and  limited  ilisajiproval  of 
jiermitting  rules  suhmitted  by  California 
as  a  revision  to  the  Placer  County  Air 
Pollution  (kmtrol  District  (PCAP(iD)  and 
Feather  River  Air  Quality  Management 
Di.strict  (FRAQMD)  portion  of  the 


California  .State  Implementation  Plan 
(.SIP).  These  rules  were  adopted  hv  the 
PCAPCD  and  FRAQMD  to  regulate  the 
construction  and  modification  of 
.stationary  .sources  of  air  pollution 
within  each  Di.strict.  EPA  is  projiosing 
to  a|)j)rove  the.se  .SIP  revisions  based  on 
the  Agency’s  conclusion  that  the  rules 
are  consistent  with  apiilicahle  (dean  Air 
Act  (CAA)  nupiirements,  policies  and 
guidance.  Final  ajiproval  of  these  rules 
would  make  the  rules  federallv 
enforceable  and  correct  program 
deficiencies  identified  in  a  previous 
EPA  rulemaking  (78  FR  44809,  )ulv  27, 
2011). 

DATES:  Anv  comments  must  arrive  hv 
March  25,  2013. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-201 3-0094,  hv  one  of  the 
following  methods: 

1 .  Faderal  Hliahniaking  Portal:  http:// 
www.ragalations.gov.  Follow  the  on-line 
instructions. 

2.  Fincnl:  Iit)airpHru\its@Hpa.gov. 

3.  Mail  or  dalivar:  (Jerardo  Rios  (Air— 
3),  IJ..S.  Environmental  Protection 
Agency  Region  IX.  75  Hawthorne  .Street. 
.San  Franci.sco,  CA  9410.5-3901. 

Instraction.s:  All  comments  will  he 
included  in  the  public  docket  without 
change  and  may  he  made  available 
oidine  at  hitp://\\’\\’\v.ivgalations.go\', 
including  any  personal  information 
jirovided,  unle.ss  the  comment  includes 
Confidential  Business  Information  ((351) 
or  other  information  whose  disclosure  is 
restricted  hv  statute.  Information  that 
you  consider  (331  or  otherwise  protected 
should  he  clearly  identified  as  such  and 
shonld  not  he  suhmitted  through  http:// 
ww’w'.ragalations.gov  or  email,  http:// 
www.rHgalations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unle.ss  you  provide  it  in  the  body  of 
your  comment.  If  von  send  email 
directly  to  EPA.  your  email  addre.ss  will 
he  automaticallv  cajitured  and  included 
as  part  of  the  public  comment.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification.  EPA  mav  not  he 
able  to  consider  your  comment. 
Electronic  files  shonld  avoid  the  use  of 
.s])ecial  characters,  any  form  of 
encrvption.  and  lx;  free  of  anv  defects  or 
viruses. 

Docket:  EPA  has  established  a  dockiit 
for  this  action  under  EI’A-R()9-()AR- 
201 3-005)4.  (lenerallv.  documents  in  the 
docket  for  this  action  are  available 
electronically  at  http:// 

WWW  .ragnlations.gov  or  in  hard  copy  at 
EPA  Region  IX,  75  Hawthorne  .Street, 
.San  Franci.sco.  (ialifornia.  While  all 
dot:nment.s  are  listed  at  http:// 
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\v\\  \\’.r(i}Hil(iiions.g()\’.  some  informat  ion 
may  i)e  |)ubli(:ly  availal)le  only  at  the 
hard  (H)j)y  location  (e.g..  copyriglited 
material,  large  maps,  mnlti-volnme 
re|)orts),  and  some  may  not  he  pnhlicly 
available  in  eitlna'  location  (e.g..  Cdll). 
To  ins|)ect  the  hard  coj)V  materials, 
please  schednle  an  ap|)ointm(mt  during 
normal  business  hours  with  the  contact 
listcul  in  the  FOR  FURTHER  INFORMATION 
CONTACT  .section. 


FOR  FURTHER  INFORMATION  CONTACT: 
hanra  Yannayon.  KPA  Region  IX.  (41.')) 
t)72-3.')34.  yaun(ivon.l(nim@(ipa.go\'. 

SUPPLEMENTARY  INFORMATION: 
riironghoul  this  document,  “w(!.”  "ns” 
and  “onr"  refer  to  FPA. 

Table  of  t Contents 

I.  Tlu;  .Sliilci’s  .Suhmillal 
A.  What  nd(!S  did  tlu;  .Stale;  siil)init? 

8.  Are  tlien;  ()tli(;r  V(;rsi()ns  of  these;  nde;s? 
Whiit  is  tlie;  i)iir|)e)se;  e)f  the;  sid)mitte;el 
nde;s? 

It.  I'iPA's  hvaluiilie)n  einel  l’re)i)e)se:ei  .\e:tie)n 


A.  lleiw  is  Hl’A  e;viihiating  the;  ride;s? 

It.  De)  tile;  riile;s  iiie;e;t  tlie;  e;vahialie)ii 
e:i'ile;ria? 

(i.  l’ie)|)e)se;ei  aediein  anel  re;e|iie;st  feir  |)iihlie: 
e:e)mnu;iit. 

III.  .Slaliileiry  anel  hxe;e:iilive;  ()rele;r  Ke;\’ie;\vs 

I.  The  .Stale’s  Submittal 

A.  Wluil  rules  (lid  the  Sidle  submit? 

Tiihle  1  lists  the  rules  addressed  by 
this  pro])osal.  including  the  dates  they 
W(;re  ;idopt(;d  by  the  local  air  tigency 
;ind  submitted  by  the  (California  Air 
Resources  Board  (CCARB). 


Table  1— Submitted  Rules 


Local  agency 

Rule  No. 

Rule  title 

Amended 

Submitted 

PCAPCD  . 

502 

New  Source  Review . 

10/31/11 

11/18/11 

FRAQMD . 

10.1 

New  Source  Review . 

2/7/12 

9/21/12 

(CARB’s  SIB  submittal  includes 
evidence  of  public  notice  and  adojition 
of  these  regulations.  We  find  that  the 
submittals  for  B(CAB(CD  and  FRAQMl) 
Rules  .')()2  and  10.1.  respectivedy.  meet 
the  completeness  criteria  in  40  (Ch’R  ])art 
.'ll.  a|)pendix  V.  which  must  he  met 
before  formal  FBA  r(;\'iew. 

B.  Are  there  other  v((rsions  ol  these 
ruh(s? 

FBA  approved  a  previous  version  of 
Rnl(!S  .')()2  and  10.1.  into  the  SIB  on  )nlv 
27.  2011  (78  FR  44800).' 

C.  What  is  the  purpose  of  the  submitted 
rides? 

.Section  110(a)(2)  ofthe(CAA  retjiiires 
thiit  each  SIB  include,  among  oth(!r 
things,  a  ])reconstruction  permit 
program  to  provide  for  regulation  of  the 
construction  and  moflification  of 
stationary  .sonrccis  within  the  areas 
covered  by  the  plan  as  mteessarv  to 
assure  that  the  National  Ambient  Air 
Quality  Standards  (NAAQ.S)  are 
achieved,  including  a  permit  jirogram  as 
r(!(|nired  in  parts  C  and  D  of  title  I  of  the 
(CAA.  For  areas  designated  as 
nonattainment  for  one  or  inon;  NAAQ.S, 
the  .SIB  must  include  preconstruction 
permit  retjuirements  for  new  or 
modified  major  stationarv  sources  of 
such  nonattainnumt  pollutant(s). 
commonly  referred  to  as 
"Nonattainment  New  .Source  Review” 
or“N.SR.”(:AA  1 72(c)(.'-)). 

The  .Sacramento  Valley  Air  Basin  and 
Mountain  (Counties  Air  Basin  portions 


'  In  (iiir  provioii.s  iiclinii.  vvi;  sliit(;(l  tliiil  Rule;  502. 
\(;\v  .Soiirct;  Review  would  re|)l,'i(:(;  (;xisliti<>  .SIP 
itpproved  Rule  508.  N(;w  .Source;  Ri;view.  He)W(;ver. 
in  our  tinul  nclion.  we  did  not  includi;  the;  propter 
n;"td!ilorv  text  to  remove;  Reile;  508  Iretm  the;  SIP.  As 
piirl  e)l  this  iieeliein.  we;  will  ineluele;  the;  ne;e:e;ssiirv 
rt;<;uliile)rv  le;xl  te)  n;me)ve;  Rede;  508  Ireiin  the;  .SIP. 
.sine;e;  it  h.is  iilree.ielv  l)e:e;n  n;plite:e;el  hv  Rule:  5tl2. 


of  Blacer  (County  are  current  Iv 
designated  and  chissified  ;ts  .severe 
nonattainment  for  the  1887  and  2008  8- 
hour  ozone  NAAQ.S.  'fhe  Sticramento 
Valley  Air  B.isin  portion  of  Blacer 
(County  is  currently  desigtiiited 
nonattitinmtmt  for  the  2008  24-honr 
BM2.5  NAAQ.S.  .See  40  (CFR  81.30.'). 

The  FRAQMD  cotititins  ;tll  or  parts  of 
the  .Siicnmumto  Vtilley  (.Sutter  (Countv 
portion),  the  Yuh;i  (City-Marysville  (all 
of  .Stttter  (Coitnty  :md  a  |)ortion  of  Yuhii 
(County)  <md  the  Sutter  Bttttes  (Sittter 
(County  portion)  Air  Btisins.  Tlu; 
.Saentmento  Valley  jtortion  is  currently 
de.sign<it(;d  ;md  chissified  its  .severe 
noniittaimnent  for  the  18‘)7  iind  2008  8- 
honr  ozone  NAAQ.S  and  designated 
nonattainment  for  the  2008  24-hottr 
BM2.5  NAAQ.S.  The  Sutter  Buttes 
portion  is  currently  designated  and 
classifietl  as  moderate  nonattainment  for 
the  1887  8-hour  ozone  NAAQ.S  and 
designated  nonattainment  for  the  2008 
24-hour  BMt.s  NAAQ.S.  'I’he  Yuhii  ("ity- 
Marysville  portion  is  currentlv 
designated  nonattainment  for  the  2008 
24-hour  BM. ,5  NAAQS.  .See  40  (CFR 
81.30.''). 

'I'herefore.  (California  is  required 
under  j)art  D  of  title  1  of  the  Act  to  adopt 
and  implement  <1  .SlB-a])])roved  N.SR 
prognun  for  the  noniittaimnent  portions 
of  each  Di.strict  thiit  ii])|)lie.s,  at  a 
minimum,  to  new  or  modified  major 
stationiiry  sources  of  the  following 
])ollntimts;  voliitile  organic  compounds 
(VO(Cs),  nitrogen  oxides  (NOx), 
particnlar  niiitter  of  2..')  microns  or  less 
(I’Mi.s)  and  sulfur  oxides  (.SOx).- 

Rule  5[)2  (New  .Source  Review)  and 
Rule  10.1  (New  .Source  Review) 


-  VtXls  and  NO\  arc  sul)ji;(:t  to  NSR  as  prucursors 
to  ozone,  iuid  NO\  and  .SO\  are  sulijcci  to  N.SR  as 
precursors  to  PM’x  ii>  l)otli  Districts.  Sai-  40  (1  R 
5  l.l()5(a)(l)(xxxvii )(('.). 


implement  the  N.SR  reipiirements  under 
liiirt  D  of  title  I  of  the  (CAA  for  new  or 
modified  major  stationary  sources  of 
the.se  nonattainment  pollutants  within 
each  District.  The  B(CAB(C1)  and 
FRAQMD  amended  Rules  .')()2  and  10.1. 
respectively,  to  correct  jirogram 
deficiencies  identified  hv  FBA  on  jnlv 
27.  2011  (78  FR  44808).  ' 

II.  EBA’s  Evaluation  and  Proposed 
Ai:lion 

A.  I  low  is  EPA  ev(duatiug  the  rules? 

FBA  has  reviewed  the  submitted 
permitting  rules  for  comiiliiince  with  the 
(CAA's  general  reipiirements  for  .SIBs  in 
(CAA  section  110(a)(2),  FBA’s 
regulations  for  .stationary  source  jiermit 
])rogram.s  in  40  (CFR  ])art  .'ll.  snhpart  1 
(“Review  of  New  Sources  and 
Modifications”),  and  the  (CAA 
requirements  for  SIB  revisions  in  (CCAA 
section  TlO(l).'*  As  exjilained  below, 

FBA  is  jiroposing  a  limited  ajjjiroval  and 
limited  disajiproval  for  iiach  of  the 
snhmittiKl  rides. 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

With  resjiect  to  procedures,  (CAA 
.sections  110(a)  and  110(1)  reipiire  that 
revisions  to  a  .SIB  he  adopted  by  the 
.State  after  reasonable  notice  and  jndilic 
hearing.  FBA  has  promulgated  sjiecific 
])rocedural  reipiirements  for  .SIB 
revisions  in  40  CCI<’R  jiart  .'ll,  .suh])art  F. 
These  requirements  include  |)uhlication 
of  notices,  by  ])rominent  advertisement 


'.Sucliou  1111(1)  ol  ihcCAA  rcciuircs  .SIP  revisions 
to  ho  sul)j(;c:l  to  n:iisonal)l(;  iiolici;  and  public 
hearing  prior  to  adoption  and  submittal  bv  status  to 
bP,\  and  probil)its  Il’.A  Iron)  ap|)rovinf>  any  .SIP 
revision  that  would  interlen;  with  anv  ajjplicable 
reipureinent  concerning  attainment  and  reasonable 
I'urtber  progress  or  any  otber  a|)plicable 
re(piirement  of  tbe  Act. 
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in  the  relevant  ge()graj)hi(:  anui,  of  a 
])iil)li(:  hearing  on  the  jiroposed 
revisions,  a  ])uhli(:  comment  period  of  at 
l(!ast  30  days,  and  an  oi)j)ortunity  for  a 
public  hearing. 

iJa.sed  on  our  review  of  tin;  ])ul)lic 
|)rocess  documentation  included  in  the 
PdAPCD’s  November  18,  2011  and 
1  RAQMIl’s  .September  21, 2012  rule 
submittals,  we  find  that  the  .State  has 
provided  sufficient  evidence  of  public 
notice;  and  o))])ortunity  for  comment 
and  ])uhlic  hearings  ])rior  to  adoption 
and  submittal  of  these  rules  to  Fl’A. 

With  resiject  to  suh.stantive 
reciuiremeuts,  KPA  has  reviewed  the 
submitted  rules  in  accordance  with  the 
(]AA  and  regulatory  requirements  that 
apply  to  NSR  permit  programs  under 
])art  D  of  title  I  of  the  Act.  Based  on  our 
evaluation  ofthe.se  rules,  exce])t  for  the 
deficiencies  noted  in  the  T.SDs  and 
summarized  in  the  Projjosed  Action 
.section  of  this  notice,  we  are  ])ro]3osing 
to  find  that  the  rules  meet  the  CAA  and 
regulatory  retjuirements  for  N.SR  ])ermit 
programs  in  part  D  of  tith;  I  of  the  Act 
and  EPA’s  N.SR  im])lementing 
regulations  in  40  CIFR  section  51.10.')  for 
new  or  modified  major  stationarv 
.sources  proposing  to  locate  within  each 
District.  Final  api)roval  of  Rule  502  and 
Rule  10.1  would  corr(;ct  all  deficiencies 
in  PCAPCD’s  and  FRAQMD’s  ])ermit 
])rograms  identified  in  our  July  27.  2011 
final  rule.  .S(;e  70  FR  44800.  The 
Technical  .Su|)])ort  Documents  (T.SD)  for 
this  action  contains  a  more  detailed 
discussion  of  our  (;valuation. 

C.  Proposed  Action  and  Hcciucsl  for 
Pnhlic  (ionuneni 

For  the  reasons  given  above,  under 
('AA  S(;ction  110(k)(3)  and  301(a),  we 
are  proposing  a  limited  ap])roval  and 
limited  disapproval  of  Rule  502  and 
Rule  10.1  because,  although  each  rule 
would  strengthen  the  SIP  and  they  meet 
the  apj)licahle  requirements  for  .SIPs  in 
general,  thev  contain  certain 
deficiencies  related  to  N.SR  .SIPs  in 
particidar  that  j)revent  our  full  approval. 
The  primarv  deficiencies  for  Rule  502 
pertain  to  an  inade(|uate  definition  of 
the  term  “Regulated  N.SR  Pollutant”  and 
a  missing  justification  for  the  stated 
PM2.5  interj)ollutant  offset  ratios,  'fhe 
primarv  deficiencies  for  Rule  10.1 
pertain  to  an  inad(;(|uate  definition  of 
the  term  “R(;gulated  N.SR  Pollutant”  and 
certain  language  in  new  .Sections  B.4 
and  B.5  which  exempts  pollutants 
whic:h  are  designated  nonattainment 
when  Id’A  ap])roves  a  redesignation  to 
attainment  for  that  pollutant.  As 
worded,  the  provision  is  too  broad,  in 
that  it  exempts  such  |)ollutants  from  all 
the  recpiirements  of  .Section  E  of  the 
rule,  rather  than  just  tho.se  provisions 


which  a|)])lv  to  major  sources  of 
nonattainment  pollutants.  Plea.se  refer  to 
the  'I’.SD  for  this  action  for  additional 
information,  'fhe  deficiencies  can  he 
nanedied  by  each  District  by  revising 
their  rule  to  iqxlate  the  definition  of 
"Regulated  Air  Pollutiint”  and 
correcting  the  rule  language  cited  ahov(;. 
If  EPA  finalizes  the  limited  approval 
and  limited  di.sa|)|)roval  action,  as 
])ro])osed,  then  a  sanctions  clock,  and 
EPA’s  obligation  to  ])romulgate  a 
lu'fleral  inqilementation  plan,  woidd  be 
triggered  l)(;cause  the  revisions  to  the 
Di.strict  rule  for  which  a  limited 
ap])roval  and  limited  di.sapproval  is 
proposed  is  recpiired  under  the  8-hour 
ozone  staiulard  and  24-hr  PM2.5 
standard. 

We  will  acce])t  comments  from  the 
|)uhlic  on  this  pro])o.sal  for  the  next  30 
days. 

III.  Statutory  and  Executive  Order 
Reviews 

Und(;r  the  Clean  Air  Act,  the 
Administrator  is  required  to  a])prove  a 
.SIP  submission  that  complies  with  the 
provisions  of  the  Ac;t  and  ai)])licahle 
Federal  regulations.  42  IJ.S.C.  741()(k); 
40  CF'R  52.02(a).  Thus,  in  r(;viewing  .SIP 
submissions.  EP.A’s  role  is  to  a])])rov(; 
.State;  choices,  provid(;d  that  thev  m(;(;t 
the  criteria  of  the  (dean  Air  Act. 
Acc:ordingly.  this  action  mer(;ly 
l)ropo.ses  to  ap])rove  .State;  hiw  ;i.s 
me;e;ting  Imeleral  re;e|uireme;nts  anel  ele)e;s 
not  impe).se;  aelelitional  re;ejuireme;nts 
l)e;ye)nel  the).se;  inq)e),se;d  by  .State;  law.  lu)r 
that  re;a.se)n,  this  pre)pe)se;el  iie;tie)n: 

•  Is  not  a  “significant  re;gulate)ry 
iie:lie)n”  subject  tei  re;vi(;w  by  the  Office 
of  Management  and  Budg(;t  under 
Exeeaitive  ()rde;r  12800  (58  FR  51735, 
Oe:te)l)er  4.  1993); 

•  De)t;s  not  imi)e).se  an  information 
ce)lle;e:tion  hurelen  uneler  the  pre)visie)n.s 
of  the  Pape;rwork  Reelue:tion  Ae:t  (44 
II.S.C.  3501  e;t  .si;ei.); 

•  Is  ce;rtifieel  as  not  having  a 
significant  e;ce)ne)mic  impae;t  e)n  a 
substantial  numhe;r  of  sniiill  entiti(;.s 
unele;r  the  Re;gulatory  Fle;xihility  Act  (5 
Ik.S.Ck  001  e;t  .se;e|.): 

•  De)e;s  ne)t  e:ontain  anv  unfuneleel 
manelate;  e)r  significiintly  or  unieiuelv 
affe;e:t  small  ge)ve;rnme;nt.s.  as  elese:ril)e;el 
in  the;  Unfuneleel  Miinelates  Re;fe)rm  Ae:t 
e)f  1995  (Pul).  1..  104-4): 

•  Doe;.s  not  h;ive;  Feeleralism 
implie:ation.s  as  .s])e;e:ifieel  in  Exe;cutive 
()reU;r  13132  (04  FR  43255.  August  10, 
1999): 

•  Is  ne)l  an  ee:onomically  signifie:ant 
re;gulate)ry  actie)n  heiseel  on  lu;alth  e)r 
.safety  risks  suhje;e;t  te)  Exe;e:utive  Oreler 
13045  (02  FR  19885,  April  23.  1997): 


•  Is  not  a  significant  regulatory  actieui 
.sul)je;ct  te)  Exe;e;utive;  Order  13211  (00  FR 
28355,  May  22,  2001); 

•  Is  not  .sul)je;ct  te)  rec)uire;ments  e)f 
.Se;e:tie)n  12(el)  of  the;  National 
Te;e:hne)le)gy  Transfer  anel  Aelviincement 
Ae:t  e)f  1995  (15  Ik.S.Ck  272  note)  l)e;cau.se 
appliciition  e)f  t)ie).se;  re;e]uire;ments  weeulel 
he;  ince)n.siste;nt  with  the  (de;an  Air  Act: 
anel 

•  De)es  not  preeviele  EPA  with  the 
elise;re;tie)narv  authe)ritv  to  aelelress 
elispiopeertionate  human  lu;alth  e)r 
e;nvire)nme;nt;il  e;ffe;e;ts  with  pr<ictie:al, 
appre)priate;,  anel  le;gallv  pe;rmi.sslhle 
me;the)els  uneler  Exe;e:utive  Oreler  12898 
(59  FR  7029.  Fehniary  10.  1994). 

In  aeldition.  this  propo.sed  rule  eloe;.s  not 
have  tribal  implicatie)ns  as  .spe;cifieel  bv 
Executive  Oreler  13175  (05  FR  07249.  ' 
Ne)veml)er  9.  2000),  because  the  SIP  is 
not  aj)j)roved  te)  apply  in  Inelian  e:e)untry 
le)e:ateel  in  the  .State,  and  EPA  notes  that 
it  will  not  impo.se  substantial  eliree;t 
ce)sts  on  tribal  gove;rnme;nts  or  ])re;empt 
tribal  law. 

List  of  Subjects  in  40  (T’R  Part  52 

Envii'e)nmental  pre)tee:tion.  Air 
pe)llutie)n  ce)ntre)l.  Ine;orpe)ratie)n  by 
re;fe;re;ne:e.  Inte;rge)ve;rnme;ntal  relations. 
Oze)ne;.  P;irtie:ulate;  matter.  Re;pe)rting 
anel  re;e:e)relke;eping  re;ejuire;me;nts. 
Ve)latile;  eerganie;  ce)mi)e)unels. 

Authority:  42  U..S.C.  7401  rl  saq. 
l)ate;el:  I'ehriiary  12.  2013. 

)are;cl  Biiime;nfe;lel, 

Ha^ioiiiil  Adnnnislnitor.  IX. 

|I•'R  Hoc.  2e)i:t-ei4e)(iei  Mh’tl  2-21-1  :e;  8:4.)  ami 
BILLING  CODE  6560-50-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  10-90;  DA  13-193] 

Wireline  Competition  Bureau  Seeks 
Updates  and  Corrections  to 
TelcoMaster  Table  for  Connect 
America  Cost  Model 

AGENCY:  Feeleral  (kmimunications 
(iommi.ssion. 

ACTION:  Projieiseel  rule. 

SUMMARY:  In  this  de)e;ument.  the; 
Wire;line  (;e)mpe;tition  Bure;au  .se;e;ks 
e:omment  te)  confirm  the;  attribution  e)f 
price;  cap  e;iirrier  o])e;rating  e:e)m])any 
wire;  e;e;nte;r.s  te)  partie:ular  he)leling 
e:ompanie;s  for  j)urpose;.s  of  ('e)nnect 
Anie;rica  Phase  II  implementation. 
DATES:  (k)nime;nt.s  are;  elue  e)n  e)r  before 
March  14,  2013.  If  you  anticipate;  that 
you  will  be  submitting  ce)mment.s.  hut 
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find  it  (iitficult  to  do  so  within  the 
p(!riod  of  time  allowed  by  this  notice;, 
voii  should  advise  the  contact  list(;d 
l)(;low  as  .soon  as  po.ssible. 

ADDRESSES:  Yon  may  submit  comm(;nts. 
identiri(;d  b\  Wd  Docket  No.  1(M)().  bv 
anv  or  the  following  methods: 

■  F(ui(!r(il  (!lUilnnuikin}>  Portal: 
hltj)://\v\viv.iv}’alations.‘^(n’.  Follow  the 
instructions  for  submitting  comments. 

■  Podoral  (loninuinicalions 
(lomniission's  Wah  Site:  http:// 
ljalIfoss.l(:(:.‘’ov/a(:fs2/.  Follow  the; 
instructions  for  submitting  comments. 

■  Poopio  with  Disahilitios:  (.]on\iH'A 
the  FCX.  to  re(in(;st  reasonable 
accommodations  (acc(;ssibl(;  format 
documents,  sign  language  inter])reters. 
O.AR'r.  (;tc.)  bv  email:  PCCJ5()4@f(:(:.<’()v 
or  plnene:  (202)  418-0.‘130  or  'ITY:  (202) 
418-04.32. 

For  detail(;d  instructions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
.see;  the  SUPPLEMENTARY  INFORMATION 
.se;e:tie)n  e)f  this  doe:nme;nt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heieli  Lankan.  \Yir(;line;  (;e)mj)e;titie)n 
nnre;an  at  (202)  418-2878  e)r  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
syne)psis  e)f  the;  \Vire;line;  (;e)mpe;tition 
linre;airs  Pnblie:  Ne)tie:e;  in  W’V.  Doe;ke;t 
Ne).  10-00:  DA  13-1 ‘13  r(;h;ase;el 
F(;hrnarv  12.  2013.  'I'he;  e:om])h;te;  te;xt  of 
the;  Pnblie:  Ne)tie:e;  is  available;  fe)r 
inspe;e:tie)n  anel  e:opying  during  normal 
business  hemrs  in  the;  F(X;  Refe;re;ne:e 
Informatie)!)  (k;nte;r.  Peertals  II.  44.'j  12th 
Stre;e;t  SW..  Re)e)m  (A'-A2.')7. 

Washingte)!!,  IXl  20r).')4.  The;se; 
doe:inne;nts  may  alse;  be;  pnre:hase;d  fre)m 
the;  ('-ommissieni's  elnplie:ating 
e:e)ntrae:te)r.  Best  (X)pv  anel  Printing.  Ine:. 
(Bf:Pl).  445  12th  Stre;e;t  SW..  Re)e)m  CY- 
13402.  Washingte)!!.  D(’.  20.').')4.  te;le;phone 
(800)  378-3180  e)r  (202)  883-2803. 
fae:simile;  (202)  883-2808.  e)r  via  the; 
Inte;rne;t  at  http-J/www.hcpiwah.coia. 

1.  The;  Wire;line;  (Competition  Bnre;au 
(Bure;an)  he;re;hy  se;(;ks  e:onnne;nt  te) 
e:e)nfirm  the;  attribntie)n  e)f  ])rie:(;  e:a]) 
e:arrie;r  e)pe;rating  e;e)mpany  wire;  e:e;nte;rs 
te)  partie:ular  he)leling  e:e)mpanie;s  fe)r 
pnrpe).se;s  e)f  (;e)nne;e;t  Ame;rie:a  Phase;  II 
impleanentatie)!!. 

2.  The;  VSP/KXI  Transformation 
Oirlar,  78  FR  73830.  Ne)ve;mbe;r  20.  2011, 
aeleepleel  a  frame;we)rk  ie)r  pre)vieling 
emgeeing  snppeert  te)  are;as  .se;rve;el  by  ])rie:e; 
e:ap  e:€nTie;rs.  ine:lneling  are;as  where; 
bre)aelhanel-e:apahle  infriistrne:tnre;  ele)e;.s 
ne)t  exist.  kne)wn  as  (;e)nne;e:t  Ame;rie:ii 
Phase;  II.  As  a  |);irt  e)f  this  frame;we)rk.  the; 
(CeHumi.ssion  elire;e:te;el  the;  Bnre;an  te) 
ele;vele)p  a  fe)rwarel-le)e)king  me)ele;l  te) 
“e;stimate  the  e:e)st  e)f  a  me)elern  ve)ie:e; 
anel  breeaelhemel  e:apal)le  network."  The 


Bnre;an  h;is  se)nght  pnblie:  input  een  the; 
ele;sign  e)f  the;  (e)rwiirel-le)e)king  e:e)st 
iiioelel,  iinel  e)n  )amiiiry  17.  2013  the; 

Bure;im  anne)nne:e;el  the;  re;le;iise;  e)f 
{Ce)nne;e:t  Amerie:a  (Ceest  Meeelel  versieen 
twe)  ((CA(CM  v2.0)  that  iilleews 
(Ceemmissie)!!  .steiff  ;mel  inte;re;ste;el  ])cirtie;.s 
te)  e:ale:nhite;  e:e)sts  h;ise;el  e)n  a  se;rie;s  e)f 
inputs  iinel  <issum])tie)ns  fe)r  (]e)nne;e:t 
Ame;rie:ii  Phase;  II  imple;me;nt<itie)n. 

3.  Teeelay,  the;  Bnre;an  .se)lie:it.s  pnblie: 
input  e)n  iin  npeiate;el  ve;r.sie)n  e)f  the; 
Te;le:oMaste;r  table;  that  will  be;  nse;el  in  <i 
suh.se;e]ue;nt  ve;r.sie)n  e)f  (CALM.  (CA(CM 
re;fle;e:t.s  the;  assigneel  serving  wire;  e:e;nte;r 
be)nnel<irie;s  anel  subse;e]ne;nt  state;  totals 
ha.se;el  e)n  the;  beeimeliirv  ele;.signatie)ns  leer 
e;ae:h  .serving  wire  e:e;nte;r.  'fhe 
Te;le;e)Master  table;  pre)viele;.s  the;  holeling 
e:e)mpany  name;  asse)e:iate;el  with  the 
.se;rving  wire;  e:e;nte;r.s  for  the;  entire;  natie)n 
anel  lists  the  fe)lle)wing  elata: 

•  Se;rvie;e  Are;a 

•  .St  cite; 

•  {)|)e;rating  (Ce)mpany  Number 

•  (Ce)m))imy  Name; 

•  .Stnelv  Area  (Ce)ele; 

•  cStnely  Are;a  Name; 

•  Rate;-e)f-Re;tnrn  e)r  Prie:e;  CCiij) — (Ceenne;;:! 
Ame;rie:ii-.Spe;e:ifie: 

4.  We;  se;e;k  e:e)mme;nt  e)n  whe;the;r  iiny 
iieljnstme;nts  sheenlel  he;  niiiele;  te;  the; 
re;le:oMiiste;r  table;  eliitii  leer  the;  prie:e;  e.ap 
e:arrie;r  wire;  e:e;nte;rs.  .Spe;e:ifie:iillv.  ele)e;s 
the;  re;le:e)Miiste;r  table;  iele;ntifv  the; 
e:e)rre;e:t  heeleling  e:e)mpimv  eiwnershi])  e)f 
the;  liste;el  i)rie;e  e:ap  e:cirrie;r  wire;  e:e;nte;rs? 

.').  'rhe;re;  iire;  also  se;ve;riil  Aliiskan  wire; 
e:e;nte;rs  whe;re;  the  heeleling  e:e)m])imy  is 
unkneewn  iinel  the;  e:e)mpany  name;  is 
listeel  as  ‘T Jnele;r.Stnelvior(Ce)rre;e:tie)n.” 
Whie;h  he)leling  e:e)m|)imie;s  .she)ulel  he; 
a.sse)e:iate;el  with  the.se;  wire;  e:e;nte;r.s?  I’e) 
the;  e;xte;nt  e:arrie;rs  or  either  jiartieis 
iele;ntify  iiny  errors  eir  omissiems  in  the; 
Tele.eiMiister  tiible  elata,  ])lea.se  proviele; 
e:e)rre;e:t  infeirmatiem. 

8.  Piirtie;s  who  hiive  signeel  the;  'I'liirel 
.Snpple;me;ntal  Pre)te;e:tive;  ()rele;r  mav 
vie;w  the;  3’e;le;e)Miiste;r  table;  by  ae:e;e;.s.sing 
the;  meielel  id  http://www.f(:(:-gov/ 
oncyclopodia/caf-phasa-ii-modols.  iinel 
visiting  the;  Pe)ste;ei  Data  .Sets. 

I.  Pre)e:e!elural  Matters 

A.  initied  liagidatory  Ploxihilitv  Act 
Analysis 

7.  As  re;eiiiire;el  by  the;  Re;giiliite)rv 
k'le;xibility  Ae:t  eif  1080,  iis  iime;nde;el 
(Rf'A),  the;  Biire;an  ])re;pare;el  iin  Initiiil 
Re;gnliite)ry  Flexibility  Analysis  (IRf’A). 
ine:lnele;ei  as  ])iirt  eil  the;  Model  Design 
PN.  77  FR  38804,  )nne;  20.  2012,  of  the; 
pei.ssihle;  ,signifie:imt  e;e:e)nomie:  impae:t  em 
a  substantial  nnml)e;r  eif  small  e;ntitie;.s  bv 
the;  pe)lie:ie;s  iinel  rnle;s  jireiposeel  in  the.se 
Public  Ne)tie:e;s  iinel  the  infeirmatiem 
pei.steel  emline  in  the;  Virtual  Workshops. 


We  have;  revieweel  the;  IRFA  anel  have; 
ele;te;rmine;el  that  is  ele)e;s  not  ne;e;el  to  be; 
snpple;me;nte;el.  We;  invite  ])iirtie;s  tei  file; 
e:omme;nts  em  the;  IR1*’A  in  light  eif  this 
aelelitional  ne)tie:e;. 

B.  Paj)(;rwork  Bednetion  Art 

8.  This  ele)e;iime;nt  eleieis  neit  e:ontiiin 
])re)i)e)se;el  infeirmatiem  e:ollee:tiem(s) 
snl)je;e;t  lei  the  Pajierweirk  Re;ehie:tie)n  Ae:t 
eif  lOO.'i  (PRA),  Public  Law  104-13.  In 
iielelitiem.  theirefeire,  it  eleieis  neit  e:e)ntiiin 
any  new  eir  meielifieel  infeirmatiem 
e:e)llee:tie)n  hurelen  for  small  business 
e:e)ne:e;rns  with  fewer  thiin  25  e;m])le)ye;e;s, 
pnrsnimt  tei  the;  .Small  Biisine;.ss 
I’aperweirk  Relief  Ae;t  eif  2002.  Puhlie: 

Law  107-108,  .Sf;e44  D.S.C.  3.'')08(c)(4). 

(J.  Filing  Bc(]nircnwnts 

0.  Comments  and  Beplies.  Pursuant  tei 
se;e:tie)ns  1.41,^  anel  1.415)  eif  the; 
CCeimmissiem's  rules.  47  CFR  1.41.1  iinel 
1.410,  interesteel  jiarties  may  file; 
e:emnne;nts  em  eir  heifore;  the;  elate 
inelie:ateel  em  the;  first  page;  of  this 
ele)e:nme;nt.  (Commeaits  mav  be;  fileel 
using  the;  (Commissiem’s  Fle;e:tre)nie: 
(Ceimment  Filing  .System  (fXCF.S).  See 
Electronic  Filing  of  Doenments  in 
Bidemaking  Proceedings,  83  FR  24121, 
May  1.  1008. 

■  Electronic  hllers:  (Comments  mav 
he;  file;el  e;le;e:tronie:ally  using  the;  hite;rne;t 
by  iie:e:e;ssing  the;  F(CI\S:  http:// 
fpdlfoss.fcc  .go\’/ecfs2  / . 

■  Paper  Filers:  Piirtie;.s  whei  e:heiose  tei 
file;  by  pajier  must  file  iin  original  anel 
erne;  e.eipv  of  e;iie:h  filing,  filings  e:an  he; 
se;nt  by  lianel  eir  messenger  elelivery,  by 
e:e)mmere:ial  overnight  e:emrie;r,  eir  bv 
iirst-e:liiss  or  oveirnight  II..S.  Postal 
.Se;rvie:e;  mail.  All  filings  imi.st  be; 
aelelre;sseel  to  the;  (Cemnni.ssiem's 
.Se;e:re;tiiry,  ()ffie:e;  eif  the;  .Se;e:retiirv, 
Feele;ral  CCommunie:atie)ns  (Commissiem. 

■  All  hanel-elelivereel  eir  ine;.ssenger- 
ele;live;re;el  pa]ie;r  filings  for  the; 
(Ceimmi.ssion's  ,Se;e:re;tary  must  be; 
ele;live;re;el  tei  F(C(C  He;aele|niirte;rs  at  44.1 
12th  .Stree;t  SW..  Roeim  3'W-A325, 
Washingtem.  DC  20!).')4.  The;  filing  hemrs 
are  8:00  a.m.  to  7:00  ji.m.  All  hanel 
ele;live;rie;s  must  he;  helel  teige;the;r  with 
rnbbe;r  banels  eir  fastemers.  Anv 
e;nve;leipe;s  iinel  boxeis  must  be;  elisjieiseal 
of  before  e;nte;ring  the;  hnileling. 

■  (Ce)mnie;re:iiil  eivernight  iiiiiil  (either 
than  IJ..S.  Peistiil  .Se;rvie:e;  fCx])res.s  Midi 
iinel  Priority  Mail)  must  be;  se;nt  tei  5)300 
Liist  Hani])ton  Drive;,  (Cii])ite)l  Heights, 
MD  20743. 

■  IJ..S.  Pei.stal  .Se;rvie:e;  iirst-e:liiss, 
fCxpre;,ss.  anel  Prieirity  mail  must  he; 
aelelre;sseel  tei  44.1  12th  .Street  .SW., 
Washingtem  D(C  20114. 

10.  People  with  Disabilities.  Tei 
reiepieist  materials  in  ae:e:e;s.silile;  feirmats 
feir  peiojile  with  elisahilities  (braille. 
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large  ])rint,  electronic:  filccs,  audio 
tbrmat),  send  an  email  to  l(:(:5()4@f(:(:.<i,ov 
or  call  the  (ionsumer  Ik  (Jovernmcmtal 
Aliairs  Bureau  at  202^1  B-O.'i 30  (voice), 
202-418-0432  (tty). 

Ill  addition,  we  re(|uest  that  one  c:oi)y 
oi  each  ])leadiugh(!  sent  to  each  ol  the 
following; 

(1)  Heidi  Lankan, 

'relecoinmunic:ations  Access  Policy 
Division,  VVirciline  Competition  Bureau, 
44.'5  12th  Strecit  S\V..  Room  .'l-B.'H  1 , 
Washington,  IXi  20.'i54;  email; 

I  I(ii(ii.L(ink(ni@fcc.gov. 

(2)  Charles  Tyler, 

Telecommunic;ations  Acccjss  Poli(;y 
Division,  Wireline  Ciompetition  Bureau, 
445  12lh  Street  SW..  Room  5-A452, 
Washington,  D(i  20554;  canail; 

('Jiarlrs.  T 

11.  Availability  of  Docainants. 
(Comments,  rejily  (;omments,  and  e.v 
parta  snhmissions  will  he  publicly 
available  online  via  ECFS.  These 
doc;uments  will  also  he  available  for 
public;  inspec:tic)n  during  rcigular 
linsiness  hours  in  the  FCC  Referenc;e 
Information  (ienter,  which  is  loc;atecl  in 
Room  CY-A257  at  FCC  Headcjuartcas, 

445  12th  Strc;et  .SW.,  Washington,  DC 
20554.  The;  Refc;renc:c;  Information 
(]entc;r  is  ojien  to  the  public;  Monday 
through  Thursday  from  8;00  a.m.  to  4;30 
]).m.  and  luiclay  from  8;00  a.m.  to  11;30 
a.m. 

12.  The  proc;c:ecling  this  Nc)tic;e 
initiatc;s  shall  be  trc;atc;cl  as  a  “jKainit- 
hnt-cli.sc:lc)se”  prc)c:ec;cling  in  ac;c:c)rclanc;e 
with  the  (iommission's  ox  parto  rides. 
Persons  making  ox  parto  ))resentatic)ns 
must  file  a  c;c)i)v  of  anv  written 
presentation  ora  memorandum 
summarizing  any  oral  pre.sentation 
within  two  business  clays  after  the 
jmisentation  (unless  a  cliflerent  deadline 
ap])lic:ahle  to  the  Sunshine  period 
ajjplies).  Pcirsons  making  oral  ox  parto 
pre.sentations  are  reminded  that 
memoranda  summarizing  the 
pre.sentation  mu.st  (1)  list  all  ])ersons 
attending  or  otherwise  ])artic;ipating  in 
the  meeting  at  whic;h  the  ox  parto 
pre.sentation  was  made,  and  (2) 
summarize  all  data  presented  and 
arguments  made  during  the 
presentation.  If  the  pre.sentation 
c;c)nsistecl  in  whole  or  in  part  of  the 
])resentatic)n  of  data  or  arguments 
already  reflec;tc;cl  in  the  j)rc;senter's 
written  c;c)nunents,  memoranda  or  other 
filings  in  the  prc)c;eecling.  the  presenter 
may  ])rc)vicle  c;itatic)ns  to  suc;h  data  or 
arguments  in  his  or  hc;r  jerior  cionunents. 
memoranda,  or  othcir  filings  (spec;ifvlng 
the  relevant  jiage  and/or  paragraph 
numbers  where  suc:h  data  or  arguments 
c;an  he  found)  in  lieu  of  summarizing 
them  in  the  memorandum.  Dc)c:uments 
shown  or  given  to  (ionuni.ssion  staff 


during  ox  parto  mecitings  are  deemed  to 
be  written  ox  parto  presentations  and 
must  he  filed  c;c)nsi.stent  with  rule 
1.1206(1)).  In  proc;eedings  governed  hv 
ride  1.49(f)  or  for  whic;h  the 
Commission  has  made  available  a 
method  of  elei:tronic;  filing,  written  ox 
parto  ])resentations  and  memoranda 
summarizing  oral  ox  parto 
icresentations,  and  all  attai;hments 
thereto,  must  he  filed  through  the 
elei;trc)nic;  i;c)nunent  filing  .system 
available  for  that  ])rc)i:eeciing,  and  must 
be  filed  in  their  native  format  (e.g.,  .doc:, 
.xnd,  .ppt,  searc:hahle  .])dn.  Partii;i})ants 
in  this  proc;eecling  should  familiarize 
themselves  with  the  (ionuui.ssion's  ox 
parto  rules. 

l'’c;iloral  (i()niiiuinic;ali))ns  C'.Diiiinission. 
Kiiiil)c;rly  A.  Sc:arclinc>, 

Acting’  Division  Chiof,  Tolocomnninicniions 
Across  Palicv  Division.  Wirolino  Coinpolilion 
tin  roan. 

II  K  Uoc:.  2l)i;i-l);i!i;i(i  Kil(!(l  2-21-i;i;  (1:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  Nos.  10-90  and  05-337;  DA 
13-156] 

Wireline  Competition  Bureau  Seeks 
Additional  Comment  In  Connect 
America  Cost  Model  Virtual  Workshop 

AGENCY:  Federal  C,onunimic;atic)ns 
(Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  doi:ument,  the 
Wireline  (Competition  Burc;au  seeks 
public;  input  on  additional  cjuestions 
relating  to  modeling  vc)ic;e  c;apahilitv 
and  Annual  Charge  Fac:tors. 

DATES:  Comments  are  due  on  or  before 
Marc;h  14,  2013  and  reply  c;onunents  are 
cine  on  or  before  Marc:h  25,  2013.  If  vou 
antici})ate  that  you  will  he  submitting 
c:onuuents,  hut  find  it  cliffic;ult  to  do  so 
within  the  period  of  time  allowed  bv 
this  nc)tic:e,  you  should  advise  the 
c:ontac:t  listed  below  as  soon  as  possible. 
ADDRESSES:  Yon  may  submit  c;onunent.s, 
identified  by  W(i  Docket  Nos.  10-‘)0  and 
05-337,  by  anv  of  the  following 
methods; 

■  Fodoral  oltaloiaakino  Portal: 
http://\v\v\v.ro<’ulal ions.gov.  I’ollow  the 
instriic;tic)n.s  for  submitting  c;c)nunents. 

■  Podoral  (ionnminioedions 
(ioinmission's  Wob  Sito:  http:// 
fiaUfoss.fcc.gov/oofs2/.  Fol low  t  he 
instruc;tions  for  submitting  c;c)nuuent.s. 

■  Virtacd  Workshoj):  In  addition  to 
the  usual  methods  for  filing  elec;trc)nic 


c;c)nunents,  the  Commission  is  allowing 
c;c)nunent.s,  reply  c;c)mments,  and  ex 
parte  c;onunents  in  this  prc)c;eeding  to  he 
filed  by  po.sting  comments  at  http:// 

WWW. fcc.gov /blog/wcb-cost-inodol- 
virtu(d-worksbop-2()12. 

■  Poopio  with  nis(d)ilitios:  ContiicX 
the  F(]C  to  recpiest  reasonable 
ac;c;ommoclatic)ns  (ac;c;c;ssible  format 
clc)c:innent.s,  sign  language  interjireters, 
(iART,  etc;.)  by  email;  FCC504@fcc.gov 
or  phone;  (202)  418-0530  or  TTY;  (202) 
418-0432. 

For  detailed  instrnc;tions  for 
submitting  c;onunent.s  and  additional 
information  on  the  rulemaking  j)rc)c;e.ss, 
see  the  SUPPLEMENTARY  INFORMATION 
.sec:tion  of  this  cloc;ument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Katie  King.  Wireline  Competition 
Bureau  at  (202)  418-7491  or  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sync)i)si.s  of  the  Wireline  Competition 
Bureau's  Public  Nc)tic:e  in  WC  Dc)c;ket 
Nos.  10-90,  05-337;  DA  13-156 
released  February  5.  2013,  as  well  as 
information  po.sted  online  in  the 
Wireline  Competition  Bureau’s  Virtual 
Worksho)).  The  c;om])lete  text  of  the 
Public;  Notic;e  is  available  for  in.si)ec;tic)n 
and  c;c)])ying  during  normal  husine.ss 
hours  in  the  F(iC  Referenc;e  Information 
Center.  Portals  II.  445  12th  Strc;et.  SW.. 
Room  CY-A257.  Washington.  D(i  20554. 
These  doc;muents  may  also  he 
purc;hasecl  from  the  C.ommi.ssion’s 
cluplic;ating  c;ontrac;tor.  Best  C.o])y  and 
Printing.  Inc:.  (BfiPl).  445  12th  Street 
SW..  Room  (iY-B402.  Washington.  DC 
20554.  telephone  (800)  378-3160  or 
(202)  86.3-2893,  fac;simile  (202)  863- 
2898,  or  via  the  Internet  at  http:// 
www.bcj)iwob.coin.  In  addition,  the 
Virtual  XVorksho])  may  he  ac:c:e.ssecl  via 
the  Internet  at  http://www.fcc.gov/bIog/ 
wcb-cost-inodol-virtu(d-workshop-201 2 . 

1.  On  Tue.sday,  Oc;toher  9,  2012,  the 
Wireline  Competition  Bureau  (Biirc;au) 
annc)unc;ed  the  c:c)nunenc:ement  of  the 
Connec:t  America  Cost  Model  ((iACM) 
virtual  work.shop  to  solic;it  injint  and 
fai:ilitate  disc:u.ssion  on  tc)j)ic;.s  related  to 
the  clevelc)])ment  and  aclc)])tion  of  the 
forward-looking  c:o.st  model  forfionnec;! 
Americ:a  Phase  11. 

2.  In  addition,  the  Bureau  has 
c:c)ntinuecl  to  develop  (iACM.  The 
Bureau  notes  that  while  CAC.M  shares 
c:c)nuuc)n  c:c)m])onent.s  with  the  CQBAT 
model,  there  are  a  number  of  clifferenc:c;.s 
between  the(iQBAT  model  and  versions 
1  and  2  of  CACM.  Spec:ific:ally,  version 

1  of  (iAC.M  uses  updated  injiut  data, 
adds  vc)ic:e  c:o.st.s  assuming  c;arrier  grade 
VoIP  tec:hnolc)gy.  enhanc:e.s  the 
Brownfield  c:apabilitv  of  the  model,  and 
includes  fixed  wirele.ss  hroadhand 
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jiroviders  using  State  Broadband 
initiative  data  and  a  inon;  accurate 
I'eflection  of  which  areas  are  .served  l)y 
price  cap  carriers.  Similarly,  version  2 
improves  on  version  1  hv  using  n])dated 
residential,  business,  coverage.  ni!twork 
topology,  and  study  ariia  data,  as  w(;ll  as 
increasing  riiporting  capahiliti(!s. 
modifying  tin;  hosting  and  ])roc(!ssing 
iMivironment.  and  exiianding 
documentation  and  sn])port  fihis. 

3.  To  date,  jiarties  have  commentiul 

on  18  tlifferent  topics  in  the  virtual 
workshop,  including  whether  anv 
modifications  to  functionalities, 
capabilities,  or  data  sets,  not  included  in 
the  versions  of  released  to  date, 

should  he  addres.sed  in  or  ailded  to 
snhseijiient  ven  sions  of  the  model. 

4.  The  Bureau  now  seeks  iinhlic  injnit 
on  additional  ipiestions  relating  to 
modeling  voice  capability  and  Annual 
(3iarge  Factors  (ACFs).  'I’he  follow-nj) 
questions,  which  apjiear  in  the 
comment  sections  of  the  “Voice 
(kij)ahility"  and  “Diitermining  the 
Annualized  (lo.st  of  (Capital 
Investments"  topics,  ask: 

•  Is  it  reasonable  to  model  voice 
capability  based  on  a  pi;r  snh.scriher 
basis?  Are  there  any  alternative  ways  to 
model  the  cost? 

•  Are  the  s])ecific  inputs  that  (^ACIM 
version  two  n.ses  for  the  cost  of  V{)ice 
capability  reasonable?  if  pro])osing  an 
alternative  method,  what  specific 
sources  and  values  should  he  used? 

•  Is  till!  specific  a|)])roach  in  (lAClM 
version  two  of  calculating  AfiFs  hv 
taking  into  account  the  economic  life  of 
the  assets  using  (iompertz-Makeham 
curves  reasonable? 

•  Are  the  AClFs  used  in  (^ACIM 
lersion  two  reasonable? 

(kimmenters  should  address  these 
new  ipiestions  focusing  specifically  on 
CAC-M  version  two.  We  encourage 
commenters  to  submit  resjionses  in  the 
virtual  worksho]i. 

(i.  The  Bureau  mav  continue  to  add 
discussion  topics  or  follow-np 
questions,  which  will  he  announced  by 
Public  Notice.  Parties  can  |)articipate  in 
the  virtual  workshop  by  visiting  the 
(kinnect  America  Fund  Web  page, 

http:/ /  WWW. fee. '^ov/mcvcloimdki/ 

connect ing-dinericd.  and  following  the 
link  to  the  virtual  worksho]i. 

7.  The  virtual  workshop  will  take 
place  over  a  jieriod  of  weeks  sufficient 
to  allow  public  input  on  all  material 
issues.  Discussion  of  additional  lopii;s 
or  follow-np  questions  mav  start  and 
end  at  specific  times  that  will  he 
announced  in  advance,  (kmunents  from 
the  virtual  workshop  will  he  included  in 
the  official  public  record  of  this 
jiroceeding.  The  Bureau  will  not  rely  on 
anonymous  comments  jiosted  during 


the  workshop  in  reaching  decisions 
regarding  the  model.  Parlici])ants 
should  he  aware  that  identifying 
information  from  parties  that  ])ost 
material  in  the  virtual  workshop  will  he 
publicly  available  for  iusiiection  iqion 
request,  even  though  such  information 
may  not  he  jiDsted  in  the  worksho]) 
forums. 

1.  Procedural  Matters 

A.  Initial  llegnlatorv  hle.xihilitv  Act 
Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  of  1*)8(),  as  amended 
(RFA).  the  Bureau  jirepared  an  Initial 
Regulatory  Idexihility  Analysis  (IRFA). 
included  as  part  of  the  Model  Desit^n 
P\’.  77  FR  38804.  )une  20.  2012.  oi  the 
jio.ssihle  significant  economic  iinjiact  on 
a  substantial  number  of  small  entities  by 
the  policies  and  rules  propo.sed  in  these 
Public  Notices  and  the  information 
posted  online  in  the  Virtual  VVorksho])s. 
\Ye  have  reviewed  the  IRFA  and  have 
determined  that  is  does  not  need  to  he 
su])])lemented. 

B.  Paperwork  Bed  net  ion  Act 

t).  This  document  does  not  contain 
pro])osed  information  collection(s) 
subject  to  the  Pa])erwork  Reduction  Act 
of  IttO.'j  (PRA).  Public  haw  104-13.  In 
addition,  therefore,  it  does  not  contain 
any  new  or  modified  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25  em])lovees. 
pursuant  to  the  Small  Business 
Paperwork  Relief  Act  of  2002,  Public 
Law  107-108.  .see  44  D.S.C.  3.^i00(c)(4). 

(I.  Filing  Be(]idreinents 

10.  (lonnnents  and  Beplies.  Pursuant 
to  .sections  1.4ir)  and  1.410  of  the 
Commission's  rules,  47  CFR  1.41.^)  and 
1.410.  interested  jiarties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  indicated  on  the  first 
page  of  this  document.  Comments  mav 
1)1!  filed  using  the  Commission's 
Electronic  Comment  Filing  .Svstem 
(ECFS).  See  Electronic  I''ilin}>  of 
Docninents  in  Bideinaking  Proceediw^s. 
03  FR  24121.  May  1,  1008. 

■  Electronic  F/yeis:  (lomments  mav 
he  filed  electronically  using  the  Internet 
by  accessing  the  E(]FS:  http:// 
fj(dlfoss.fcc.;.>ov/ecfs2/. 

■  Pope;-  Eilers:  Parties  who  choose  to 
file  by  pajier  must  file  an  original  and 
one  copy  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  ap])ears  in 
the  caption  of  this  ])roceeding.  filers 
must  submit  two  additional  copies  for 
each  additional  docket  or  rnlemaking 
number.  Filings  c.an  he  sent  by  hand  or 
mes.senger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 


overnight  II. S.  Postal  .Service  mail.  All 
filings  must  he  addressed  to  the 
Commi.ssion’s  .Secretarv.  Office  of  the 
.Secretary,  Federal  Conmumicatious 
Commission. 

■  All  hand-delivered  or  messenger- 
delivered  i)a])er  filings  for  the 
Commi.ssion's  .Secretary  must  he 
delivered  to  FCC  Headquarters  at  44.1 
12th  .Street  .S\V.,  Room  T\V-A32.'j. 
Washington.  DC  2().').')4.  The  filing  liours 
are  8:00  a.m.  to  7:00  ]).m.  All  hand 
deliveries  must  he  held  together  with 
rubber  hands  or  fasteners.  Any 
envelo])i!s  and  boxes  must  he  disposed 
of  Iwfore  entering  the  building. 

■  Commercial  overnight  mail  (other 
than  IJ..S.  Postal  .Service  Exjjre.ss  Mail 
and  Priority  Mail)  must  he  sent  to  9300 
East  Hampton  Drive,  Cajiitol  Heights. 

MD  20743. 

■  II..S.  Postal  .Service  first-cla.ss, 
Exjire.ss,  and  Prioritv  mail  must  he 
addressed  to  44.1  12th  .Street  .SW., 
Washington  DC  20114. 

11.  Virtiud  Workshoj).  In  addition  to 
the  usual  methods  for  filing  electronic 
comments,  the  Commission  is  allowing 
comments  in  this  jiroceeding  to  he  filed 
by  posting  comments  at  http:// 
www.fcc.<>ov/I)Io<>/wcI)-cost-inodel- 
\irtnai-workshop-20l 2 .  Persons  wishing 
to  examine  the  record  in  this  jiroceeding 
are  encouraged  to  examiue  the  record  on 
I'XIFS  and  the  Virtual  Worksho]). 
Although  Virtual  Workshop 
commenters  mav  choose  to  provide 
identifying  information  or  may 
comment  anonymouslv.  anonvmous 
comments  will  not  he  part  of  the  record 
in  this  proc.eeding  and  accordingly  will 
not  he  relied  on  by  the  Commi.ssion  in 
reaching  its  conclusions  in  this 
rulemaking.  The  Commission  will  not 
rely  on  anonvmous  postings  in  reaching 
conclusions  in  this  matter  because  of 
the  difficulty  in  verifying  the  accuracy 
of  information  in  anonvmous  postings. 
.Shonlil  posters  provide  identifying 
information,  they  should  he  aware  that 
although  such  information  will  not  he 
j)osted  on  the  blog,  it  will  he  ])uhlicly 
available  for  inspection  upon  request. 

12.  People  with  Di.s(d)ilities.  To 
request  materials  in  accessible  formats 
for  peo])le  with  disahilities  (braille, 
large  print,  electronic  files,  audio 
format),  send  an  email  to  fcc504@fcc.<j,ov 
or  call  the  Consumer  8:  Governmental 
Affairs  Bureau  at  202-41 8-0130  (voice), 
202-418-0432  (tty). 

13.  Availability  of  Documents. 
Comments,  replv  comments,  and  ex 
pm/f!  suhmi.ssions  will  he  publicly 
available  online  via  ECF.S.  These 
documents  will  also  he  available  for 
public  insjiection  during  regular 
husiness  hours  in  the  FCC  Reference 
Information  Center,  which  is  located  in 


Federal  Register/ Vol.  78,  No.  38 /Friday,  Feljiuary  22,  2013 / Proposed  Rules 


12273 


Room  CY— A2.'j7  at  FCC  Headcpiarters, 

44.')  12lh  Street  SW..  Washington,  D(; 
2().').')4.  The  Reference  Information 
(Center  is  open  to  the  pnl)lic  Monday 
through  Tlmr.sday  from  8:00  a.m.  to  4:.30 
l).m.  and  Friday  from  8:00  a.m.  to  11:30 
a.m. 

I‘'(!(i(!ral  Toniinimicalions  (loniiiiissioi). 
Kimlxa'ly  A.  Sc;arflino. 

Division  (ihiaf.  'rolccominnnicolions 
Accoss  Policy  Division.  Wireline  (ionijx-lilion 
Hnrenn. 

|FK  Dot;.  :)0i:i-():iH‘)()  I'iltKl  ami 

BILLING  CODE  6712-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  635 

[Docket  No.  120627194-3097-01] 

RIN  0648-BC31 

Highly  Migratory  Species;  2006 
Consolidated  Atlantic  Highly  Migratory 
Species  Fishery  Management  Plan; 
Amendment  8 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
Atmos])lieric  Administration  (NOAA), 
(;ommerc:e. 

ACTION:  lh'o])o.sed  ride:  reipiest  for 
i:omments. 

SUMMARY:  Tliis  pro|)osed  ride  to 
im])lement  Amendment  8  to  the  2()()() 
Oonsolidated  Atlantic  Highly  Migratory 
Species  (HMS)  Fishery  Management 
Plan  (FMP)  addresses  North  Atlantic 
.swordfish  commercial  fishery 
management  measures.  In  recent  years, 
the  North  Atlantic  swordfish  stock  has 
ex]}erienced  significant  growth  due  to 
ongoing  domestic  and  international 
conservation  measures  designed  to 
reduce  mortality,  protect  juvenile 
swordfish,  monitor  international  trade, 
reduce  hycatch,  and  imjirove  data 
collection.  The  most  recent  stock 
assessment,  conducted  in  2009, 
indicates  that  the  North  Atlantic 
swordfish  ])0])idation  is  fully  rebuilt 
(“not  overfished”)  and  overfishing  is  no 
longer  occurring.  Despite  ongoing  efforts 
to  revitalize  the  II.S.  North  Atlantic 
swordfish  fishery,  dome.stic  catches 
have  remained  below  the  IJ.S.  North 
Atlantic  swordfi.sh  quota  allocated  hv 
the  International  (Commission  for  the 
(Conservation  of  Atlantic  Tunas  (1(C(CAT). 
Fishing  gears  such  as  rod  and  reel, 
handline,  harpoon,  bandit  gear,  and 
green-.stick  are  highly  selective  when 
compared  to  other  gears,  have  low 
hycatch  interaction  rates  with  ])rotec:ted 


species  and  marine  mammals,  and  may 
have  low  post-release  mortality  rates  on 
non-target  species  and  undersized 
swordfish.  However,  the  current 
swordfish  Handgear  permit  is  a  limited 
access  permit,  and  is  often  difficult  or 
expensive  to  obtain.  Ha.sed  upon  the 
rehiiilt  stains  of  North  Atlantic 
swordfish,  renewed  intere.st  in 
commercial  handgears  that  are  lower  in 
hycatch  and  hycatch  mortality,  and  the 
availability  of  swordfish  ijnota,  through 
Amendment  8  to  the  2(K)()  (Consolidated 
HM.S  FMP  NFM.S  pro])ose.s  to  provide 
additional  commercial  fishing 
opiiortimities  for  ])erson.s  using 
swordfi.sh  handgears. 

DATES:  Written  comments  will  he 
accejjted  until  April  23,  2013. 

ADDRESSES:  You  may  submit  comments 
on  this  ])ro])osed  rule  to  implement 
Amendment  8  to  the  200()  (Consolidated 
Atlantic  HM.S  FMP,  identified  by 
N(lAA-NMf\S— 201 3-0()2().  hv  any  of  the 
following  methods: 

•  Electronic  Snbiuission:  .Submit  all 
electronic  jinhlic  comments  via  the 
Federal  e-Rnlemaking  Portal.  (Co  to 
WWW. rcguhil  ions. i>ov/ 
U!(hckclDclail:D^N()AA-NMFS-2()i:i- 
()()2(i,  click  the  “(Comment  Now!”  icon, 
conqilete  the  re(|nired  fields,  and  enter 
or  attach  yonr  comments. 

•  Moil:  .Submit  written  comments  to 
llighlv  Migratorv  .Species  Management 
Division.  NMI'\S  Office  of  .Snslainahle 
Fisheries.  131.')  Fast-West  llighwav, 
.Silver  .S])ring,  MD  20010.  Please  mark 
on  the  outside  of  the  envelope 
“(Comments  on  Amendment  8  to  the 
HM.S  FMP.” 

•  Fo.\:  301-713-1917;  Attn:  Michael 
(Clark  or  |ennifer  CCiidney 

Instructions:  (Comments  sent  hv  anv 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  by  NMF.S.  All  comments 
received  are  a  part  of  the  public  record 
and  generally  will  he  ])osted  for  public 
viewing  on  www.rcoulations.oov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitivi;  information 
submitted  vohmtarilv  by  the  sender  will 
he  ])ul)licly  accessible.  Do  not  submit 
confidential  business  information,  or 
otherwise  sensitive  or  ])rotected 
information.  NMF.S  will  accept 
anonymous  comments  (enter  “N/A”  in 
the  reipiired  fields  if  yon  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  he  accejited  in  Microsoft 
Whil'd,  Excel,  or  Adobe  PDF  file  formats 
only. 

NMF.S  will  hold  five  public  hearings 
on  this  jiroposed  ride  with  two  being 


conducted  on  March  11,  2013,  and  the 
others  on  March  14.  2013,  March  28, 
2013,  and  Ajiril  10,  2013.  The  public 
hearings  will  be  held  in  .St.  Petersburg, 
Fb:  .Silver  .Sjning,  MD;  (Iloncester,  MA; 
Fort  bauderdale,  Fb:  and  via  a  ])nblic 
conference  call  and  webinar.  NMF.S  will 
also  hold  a  conference  call  and  webinar 
on  this  ])roi)osed  ride  to  consult  with 
the  HM.S  Advisory  Panel  (HM.S  AP)  on 
April  18.  2013.  The.se  public  hearings 
may  be  combined  with  public  hearings 
for  other  relevant  highlv  migratorv 
sjiecies  management  actions.  For 
specific  locations,  dates  and  times  .see 
the  SUPPLEMENTARY  INFORMATION  .section 
of  this  document. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  asjiects 
of  the  collection-of-infonnation 
requirements  contained  in  this  proposed 
rule  may  be  submitted  to  Michael  Clark. 
Highly  Migratorv  .Species  Management 
Division,  NMF.S  Office  of  .Sustainable 
Fisheries,  1315  East-West  Highway. 
.Silver  .Spring.  MD  20910,  and  by  email 
to  ()II{A_suhinission@onil).cof).oov  or 
fax  to  (202)  39.5-7285 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Pearson  at  727-824-5399;  Michael  Clark 
or  lennifer  Cndney  at  301-427-8503;  or 
Steve  Durkee  at  202-()70-()()37. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  and  swordfish  are  managed  under 
the  dual  authoritv  of  the  Magnn.son- 
.Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-.Stevens 
Act)  and  the  Atlantic  Tunas  Convention 
Act  (ATCA).  Under  the  Magmison- 
.Stevens  Act.  NMF.S  must,  consi.stent 
with  the  National  .Standards,  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
(OY)  from  each  fishery  and  rebuild 
overfi.shed  fisheries.  Under  ATCA.  the 
.Secretary  of  ('.ommerce  (Secretary)  shall 
promulgate  regulations  as  may  be 
nece.s.sarv  and  approjiriate  to  carrv  out 
recommendations  by  ICCAT.  The 
authority  to  issue  regulations  under  the 
Magnuson-.Stevens  Act  and  AT(fA  has 
been  delegated  from  the  .Secretary  to  the 
A.ssistant  Administrator  for  F’isheries, 
NOAA  (AA).  On  May  28.  1999,  NMF.S 
published  in  the  Federal  Register  (84 
f’R  29090)  final  regulations,  effective 
July  1.  1999,  im])lementing  the  Fishery 
Management  Plan  for  Atlantic  Timas, 
Swordfish,  and  .Sharks  (19‘)9  FMP).  On 
October  2,  200(),  NMF.S  juihlished  in  the 
Federal  Register  (71  FR  58058)  final 
regulations,  effective  November  1. 2008, 
implementing  the  2008  Consolidated 
Highlv  Migratory  .Species  (HM.S)  FMP, 
which  details  the  management  measures 
for  Atlantic  HM.S  fisheries,  including 
the  North  Atlantic  swordfish  handgear 
fisherv. 


12274 


Hiic.'k^roiiiid 

.  .  . . .  „f 

lliis  pioposod  ilction  is  provided  helow 

A  niorc!  coinploie  siiminary  of  Atlanlic 
HMS  nianaoeiiKMit  inoasuros  can  lx* 

J  IMS  I'MI  .  1,1  |),(;  i„,,i„j,|  J  Stock 

kTSo’"' 

U  A1  I’d  Ri'ports.  and  oidinc  at  Iittn-// 

nnluno  1.2()()?)(74  1’R2(i174).  NMFS 
piil)lish(;d  an  Advance  Notice  of 
J’n>l»)sed  Rnleniakinf.  (ANPR)  to  inform 

and  reqnest  comments 
(  om.einmg  actions  tliat  NMFS  was 
(.onsidering  to  increase  oj)portimit‘ies  for 
.S.Rsheries  tomore  fnllv  liarvest  the 
I  .S.  North  Atlantic  swordfish  (jnota. 
iJne  of  the  items  contained  in  the  ANl’R 
was  the  jKitential  establishment  of  a 
new  (jommercial  jiermit  to  harvest 
•swordfish  nsin<>  handoear.  The 
(;()imnent  period  for  the  ANPR  ended  on 

=<n  ANPR.  NMFS  pnhhclv  discussed  a^ 
commercial  swordfi.sh  handoear  permit 

conuM^t  (Inrino  1  IMS  AcK  isorv  Panel 
(At  J  meetinos  from  2(K)<J-2()12.  A  iire- 
<lndt  (d  Amendment  H.  inclndino 
.sp(!(:ific  manaoenient  alternatives,  was 

PmsonteiltotheHMSAPandmade  ‘ 

2012.  NMI’S  received  nnmerons  ! 

comments  both  in  sniijiorl  of.  and 

'‘PPo-scdto.theconcej)tofanew 
";;;;;;;‘^«i<n.swc,nlfishhand«earperniit.  j 

inanv  snoo,,fit|„„jj  j,„, 

|)(;rimt  should  he  administered.  All  of 
AMou  received  on  the  2000  ' 

ANl  R.  the  2000-201 2  1  IMS  AP  ' 

meetinos.  nnd  Hu. 

III,  |>n,|inialioii  „!  |l,js  ,,,11,,  P 

iTised  upon  those  comments  and 

‘'Other  analyze  a  s;vordfish  hodv  taoeii,. 

proorani  that  was  preliminarilv'  ^  " 

oiscnssed  in  the  iire-draft  to  ‘ 

Aimimhnent  8  dne  to  concerns  about  its  I!' 
o“oct.vene,ssatreliahlvidentifvino 
cmmnen.iallydiarx’,^  •‘''vordfisir  and.  sv 

m  jiaitu.idar.  jireventino  the  illeoal  .sale  si, 

‘’'j™‘»>'odly-liarvesteclfish. 

NMkS  anticipates  that  the  projK, .sell  !  ' 

•iction  would  have  a  low  lex-el  of 

^  IC I  iliviily  Imv  .s,v„„llis|,  , 

mills  (zcm  ui  SIX  lisli)  lh„i  l,„i„R 

i.iillsi(lii,i!,|  |„r  i|  .|||.|  1.^, 

rostrictiiio  the  authorized  oem-.s  to  ' 

Iraditional  handoears.  Additionallv.  the  h',! 
mUmtiai  nnpact.s  on  jirotected  and  non-  No 

-  sch.i.tive  nature  and  low  hvcatch  20( 

a.s.soc.ated  with  the  hancioears  being  Z 

considered  in  this  propo.sed  rule.  , 

1  herefore.  after  considering  the  n)!!: 


I'ecleral  Register / Vol.  78.  No  8(i/Friil  u;  r  i 

-=i=zz=z= - ^/|nday.  February  22.  201 3  /  Proposed  Rules 


potential  mivironmental  effects  of  the 
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‘'■shmg  mortality  had  been  below  I’\,sv  fis 


'  (the  fishing  mortalitv  that  produces 
R  «"«lainahle  yield)  since  200.'-). 

lor  si  xx!^r  ■  biomass 

i  i  a  n  ;''>"«'stont  increase  sin,:e  2000 

-“■1)4-1.24).  I  he  .SCRS  indicated  tluit 

limie  xx-as  a  greater  than  .'-)0-percent 
(s  istaimihle  biomass),  and  thus  ICCAT’s 

’*  :■‘•'!;'''^''"«<>‘>N'4iveha,lh,,ena,;hi,w,H^ 

I  Ail"^  ^  ‘'‘■‘-'"'■"'I  111"  North 

lie  '  ‘'"i  pojmlation  fnllv 

tiixairfi.sluur')  with  no" 

.M.R.S  stock  assessment 
o  NMFS  believes  that  there  is  hioh 
interest  in  jirovidiiig  additional  m.'ce.ss 
n  lu;  commercial  swordfish  fisherv. 
Pofore  and  since,  the  North  Atlantic 

•  .sw,,r,|fi.sh  .stcickxvas  (hu.lar, Hi  fnllv 

/  '’alinilt  111  200t).  NMFS  has  made  ‘ 
significant  efforts  to  restructure  its 
ti.sliories  and  adjust  regulatorv 
romstraints  on  its  swordfish  fishermen 
Uhl  e  not  increasing  the  incidental 
(■alt.h  of  sea  turtles,  marine  niaimnals.  or 
nthei  protected  and  non-target  species 

As  a  r,isnlf,,f  the.se ‘-revitalization” 

nffmts  and  the  increa.sed  ax-ailahilitv  of 
hsh  (hie  to  slock  rebuilding.  IJ.S. 

•swordfish  catches  have  increased  hv 
nearly  40  percent  since  2000.  Ifoxvever 
(loimwiic  catches  liax-e  continued  lo 
icniain  heloxv  the  North  Atlanlic 

nnn“*i'm  I*''  *"‘=‘-""’"»"i<le(l  fnr  the 
'"“<>‘1  Slates  by  ICCAT.  There  has  been 
‘iiycont  ni-oniergence  of  interest  in 

>  'isnig  ban, Igciar.imdu, ling  rcKlaiulniel 

h.ni,  hue.  harjioon.  green-stick,  and 
bandit  gear,  to  fish  coimnerciallv  for 
•swordfish,  rhe.se  gears  are  tended  and 

when  conipiii-iid  to  other  gears,  are  ’ 

highly  .selective,  have  low  hvcatch 
interaction  rates  with  jirotecited  specie's 
cind  marine  mammals,  and  niav  have 
ow  post-ndease  mortality  rates  on  non- 

The  nor'?-'"'?  •swordfi.sh. 

llH-  potential  uxjiansion  of  the 

;^o""norcial  sxx'ordfish  handgear  fisherv 
i^s  (.onsistent  xvith  making  steadv 
Pi-ogrns^stoxx-ard  hilly  harxHxsting  the 
lilted  .States- domestic  .swordfish  quota 

th(.  In  ,,atch  of  protected  species,  marin,' 
niaimnals.  non-target  species,  and 
undersized  sxvordfish. 

As  the  sxvordfish  stock  has  been 
deolared  rebuilt  and  more  fish  hax-e 
to  larger  sizes,  rod  and  reel 
tiandhne.  harpoon,  and  bandit  gear  have 
nu  iea.singly  become  more  econoniicallv 
viable  Or  commercial  sxvordfi.sh  fishim". 

over  a  larger  geographic  range. 

Additionally,  these  gears  have  the 
lionefil  of  low  hvcatch  and  hvcatch 
inorlahty  rates.  Addilionallx'.  there  is 
now  adequate  swordfish  (,uota  available 

o  pi  ovule  additional  acce.ss  to  the 
fishery.  From  2007-2011,  on  average. 
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tlu;  United  States  cauglit  a])proxiinatelv 
70  perciMit  of  its  baseline  (junta 
allocation  of  North  Atlantic  swordfish. 
From  2()()(i-2()ll.  the  ICCAT 
recommendation  allowed  the  llnitinl 
Stat(is  to  carry  over  uj)  to  half  of  its 
baseline  (jiiota  of  nncaught  swordfish  to 
the  following  y(;ar.  This  carrvovca'  was 
nulnced  to  a  2.'j-])erc(!nt  rollov(!r 
allowance  .starting  in  2012.  In  2011.  the 
mo.st  r(!cent  year  for  which  comjjlete 
(lata  ar(!  available,  the  United  .States 
caught  aj)j)r()ximately  74  j)(‘rc(!nt  of  its 
baseline  swordfish  (junta  and 
aj)j)r()ximately  .'iO  j)(!rc(!nt  of  its  adjusted 
(junta.  For  these  reasons.  NMF.S  is 
j)r()j)()sing  increasing  commercial  access 
to  the  swordfish  nxsource  hv 
(!stahlishing  a  new  commercial 
swordfi.sh  handg(!ar  jjermit.  and  through 
modifications  to  existing  j)ermits.  NMF.S 
nicognizes  that  newly  imj)lem(;nted 
swordfi.sh  management  measures  and 
nicent  fishery  hehavior  in  2012  and 
Ixivond  could  affcct  the  amount  of  (junta 
availahle  for  the  new  and  modified 
commercial  handgear  j)ermit.s.  During 
the  first  half  of  2012.  changes  to  the 
lUCA'f  (junta  rollover  allowance,  a  new 
mininunn  size  re(jnirement  (77  F'R 
4.'>273;  July  31, 2012),  and  a  continuing 
increa.se  in  landings  have  occurred. 
Therefore.  NMf’.S  will  continue  to 
carefully  monitor  the  swordfish  fisherv 
to  (hitermiiK!  if.  and  how.  tluxse  recent 
changes  in  the  fishery  could  aff(!(:t  the 
(istahlishiiKMit  of  mnv  and  modified 
commercial  swordfi.sh  handgear 
jMM'inits. 

'I’he  jirimary  j)urj)o.se  of  the  j)r()j)ose(l 
action  is  to  jnovide  additional 
()j)portnniti(xs  for  U.iS.  fishernKni  to 
harvest  .swordfish  using  .sehictive  gears 
that  result  in  low(!r  hycatch  rat(!.s,  given 
the  ('((built  .status  of  swordfish  and  their 
resulting  increas(!(l  availability.  The  goal 
is  for  the  United  .Stat((.s  to  moi'e  fully 
utilize  its  domestic  swordfish  (juota 
allocation,  which  is  ha.sed  ujimi  the 
ICUAT  recommendation.  A  secondary 
jnirj)o.se  of  the  jnojjosed  rule  is  to 
imjjhanent  regulatory  adjustments  to 
uj)(late  a  telejdione  number  and  remove 
outdated  rehacnces  in  the  HM.S 
nigiilations  at  .'30  (d'R  j)art  03.'j. 
U()n,si.st(!nt  with  the  2()()()  Uon.soli(lat(!(l 
IIM.S  FMP  objectives,  the  Magnnson- 
.St(!V(;n.s  Act,  and  other  ('(devant  Federal 
laws,  the  sj)e(:ific  ()hj(;ctiv(!s  for  this 
action  are  to: 

•  Imjdement  conservation  and 
maniigement  nuxisures  that  j)r(!V(mt 
overfishing  while  achieving,  on  a 
continuing  basis,  the  ojjtimnm  yield 
(OY)  from  the  U..S.  North  Atlantic 
swordfish  fishery; 

•  Provide  increased  oj)j)ortunitie.s  for 
the  United  .States  to  more  fully  utilize 


its  ICXlAT-recommended  donuistic 
swordfi.sh  (juota  allocation; 

•  Imjdement  a  North  Atlantic 
swordfish  management  sy.st(im  to  make 
fleet  caj)acity  commensurate  with 
resource  status  to  imjuove  both 
economic  (!ffici(!ncy  and  biological 
c()n.serv<(ti()n,  iuid  ju'ovide  additional 
access  for  traditional  fishing  g(!ars; 

•  Provide  commercial  swoi'dfish 
fishing  oj)j)ortuniti((.s  for  U..S.  fishermen 
within  established  (juota  levels  using 
selective  fishing  gears  that  have 
minimal  hycatch  iuul  maximize  the 
survival  of  any  released  sj)(u:i(!.s; 

•  Enact  managenuuit  nuiasiires  to 
e.stahlish  new  and  modified  commercial 
vess(;l  j)ermits  that  would  allow  for  a 
limite(l  number  of  swordfish  to  he 
caught  on  rod  and  reel,  handline. 
harj)oon,  handit  gear,  or  gr(!en-stick  gear 
and  .sold  commerciallv; 

•  Examine  and  imjdement  r((gionallv 
tailor(!(l  North  Atlantic  .swoi'dfish 
manag(!ment  .strat(!gies,  as  ajiju'ojuiate; 
and 

•  Imjirove  the  Agencv’s  cajiahilitv  to 
monitor  and  snstainahlv  manage  the 
Noi'th  Atlantic  swordfish  fisluny. 

The  ju'ojio.sed  action  would 
imjihmient  new  and  modified 
conmuM'cial  V(!.s.s(!l  jiermits  that  allow 
fishei'inen  to  I'etain  and  sell  a  limited 
numher  of  swordfish  ciuight  on  lod  and 
i'(!el.  handline,  haijioon.  handit  gear, 
and  gi'een-stick.  .Sjuuiifically  this  action 
j)i'()j)o.s(;.s  to  imjjhmient:  (1)  New  and 
modified  swordfi.sh  vessel  juuinits  and 
auth()riz(;(l  geais;  and,  (2)  .swoi'dfish 
I'etention  limits  associated  with  the  new 
and  modified  jiermits.  (airient 
.swoi'dfish  rejiorting  reijiiirements, 
including  the  suhinission  of  monthly 
logbooks  if  a  vessel  is  selected  for 
rejiorting.  would  he  ajiplicahle  to  any 
new  or  modified  ves.sel  jiermit.  The 
alternatives  that  have  been  analyzed 
rejire.sent  a  range  of  ojitions  that  NMF.S 
has  considered  to  allow  for  a  limited 
numher  of  swordfish  (zero  to  six)  caught 
on  handgear  (rod  &  reel,  handline, 
harjioon,  handit  gear,  and  green-.stick)  to 
he  retained  and  sold  commerciallv,  as 
well  as  to  jirovide  NMF.S  with  an 
imjiroved  ability  to  su.stainahlv  manage 
the  North  Atlantic  swordfish  fishery. 

With  resjiect  to  vessel  jiermitting  and 
authorized  gears,  NMF.S  considered 
three  alternatives  and  four  suli- 
alternatives,  ranging  from  a  no-action 
alternative,  which  maintains  the  current 
swordfi.sh  jiermit  .structure,  to  creating  a 
new  and/or  modified  commercial 
swordfish  handgear  jiermit.  Alternative 
1.1  would  maintain  the  current 
swordfish  limited  access  jiermit 
.structure  and  would  not  create  a  new 
and/or  modified  commercial  swordfi.sh 
Jiermit.  Alternative  1.2,  a  jireferred 


alternative,  would  establish  a  new  ojien 
access  commercial  swordfi.sh  jiermit 
and  modify  existing  ojien  acce.ss  HM.S 
Jiermits  to  allow  for  the  commercial 
retention  of  swordfish.  C’.iirrent 
swordfish  rejiorting  reijiiirements. 
including  the  suhinission  of  montldv 
logbooks  if  a  ve.ssel  is  selected  for 
rejiorting,  would  ajijily  to  all  of  the  sub- 
alternatives  for  Alternative  1.2.  .Sub- 
alternative  1.2.1  would  modify  the 
exi.sting  ojien  acce.ss  Atlantic  Tunas 
(ieneral  category  jiermit  to  allow  for  the 
commercial  retention  of  swordfi.sh  using 
handgears.  .Snh-alternative  1.2.2  would 
modify  the  existing  ojien-acce.ss  Atlantic 
tunas  Harjioon  category  permit  to  allow 
for  the  commercial  retention  of 
.swordfish  using  harjioon.  .Suh- 
alternative  1.2.3,  a  jireferred  alternative, 
would  modify  the  exi.sting  HMS 
Cdiarter/Heailhoat  jierinit  holder 
reijiiirements  to  allow  fishing  under 
ojien  acce.ss  swordfi.sh  commercial 
regulations  (with  rod  and  reel  and 
handline  only)  when  fishing 
commercially  (i.e.,  not  on  a  for-hire  triji 
with  jiaying  jiassengers).  .Sub- 
Alternative  1.2.4,  a  Jireferred  alternative, 
would  create  a  new,  sejiarate  ojien- 
acce.ss  commercial  swordfish  jiermit  to 
allow  landings  of  swordfish  using 
handgears.  Alternative  1.3  would 
establish  a  new  limited-access 
commercial  swordfish  jiermit  that 
authorizes  using  rod  and  reel,  handline, 
handit  gear,  harjioon,  and  green-stick 
gear,  (airrent  swordfish  rejiorting 
reijiiirements.  including  the  suhmi.ssion 
of  monthly  logbooks  if  a  vessel  is 
.selected  for  rejiorting,  would  also  ajijily 
under  Alternative  1.3. 

The  Jireferred  alternative  and  snh- 
alternatives  for  jiermitting  (1.2,  1.2.3, 
and  1.2.4)  are  anticijiated  to  have  minor 
to  neutral  ecological  imjiacts  in  the 
short  and  long-term.  However,  tliese 
alternatives  could  result  in  a  minor 
increase  in  rod  and  reel,  handline, 
harjioon,  handit  gear,  and  green-.stick 
gear  commercial  fishing  effort  if 
jirevionsly  inactive  fishermen  obtain  the 
new  and  modified  jiermits  and  begin 
fishing.  Preferred  Alternatives  1.2.3  and 
1.2.4  could  also  cause  a  minor  increase 
in  swordfish  discards  and  discard 
mortality  if  fishing  effort  increa.ses  in 
areas  with  large  concentrations  of 
.swordfish.  Although  the  jireferred 
alternative  would  e.stahlish  a  new  ojien- 
acce.ss  commercial  swordfi.sh  jiermit. 
NMFS  exjiects  that  mo.st  new  jiermit 
ajijilicants  would  he  current  recreational 
swordfish  fi.sherv  jiarticijiants  with 
HMS  Angling  category  jiermits, 
resulting  in  a  shift  of  effort  from  the 
recreational  fi.sherv  to  the  commercial 
fisherv.  Some  cnrrent  Atlantic  Tunas 
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(aaieral  category  and  Harpoon  category 
|)(Minit  holders  could  also  obtain  the 
new  permit,  and  current  HMS  ('barter/ 
Headhoat  permit  holders’  existing 
p(!rmits  would  he  modified  to  allow 
them  to  fish  commercially  for  swordfish 
with  rod  and  reel  and  handline  on  non 
for-hire  trips.  'I’hese  permit  hold(;rs 
would  likely  participate  in  the 
commercial  swordfish  fishery  to 
supplement  their  primary  fishing 
activities  (i.e.,  tuna  fishing  and  charter 
fishing).  All  new  commercial  swordfish 
fishery  partii;ipants  would  he  re.stricted 
to  using  only  authorized  handgears  and 
would  he  requinul  to  comply  with 
applicable  regional  retention  limits 
(ranging  from  zero  to  six  swordfish  per 
vessel  per  trip).  Thus.  NMFS  antici])ate.s 
only  a  minor  increase  in  overall 
swordfish  fishery  (dfort  hcicause  of  the 
low  proposed  retention  limits  and  the 
authorization  of  handgears  exclusivelv. 
Overall.  NMFS  anticipates  that  direct 
and  indirect,  short-  and  long-term 
(jcological  impacts  on  swordfish,  non- 
taiget  species.  FSA-protect(;d  .s])ecie.s. 
essential  fish  habitat,  and  marine 
mammals  from  handgear  and  green-.stick 
gear  would  he  minor  to  lUMitral. 
ja  imarilv  hecau.se  these  gears  are  clo.selv 
temhul  and  rarely  interact  with  benthic 
habitat. 

Swordfish  handgear  is  very  selective; 
h(;cause  it  is  deployed  at  times.  de])ths. 
and  locations  when;  swordfish,  as 
opposed  to  other  coastal  .s|)ecies.  an; 
tyj)ically  i;ncounter(;d.  Hooks  and  bait 
are  designed  to  targ(;t  large;  pelagics 
e;xe:ln.sive;ly.  Thus,  hve:ate:h  in  the;  fishe;rv 
is  ve;ry  le)w  anel  hve:ale:h  meertality  is 
pre;sumahly  le)w  as  well,  with  me).st  non- 
targe;t  .s|)e;cie;.s  rele;a.se;el  immeeliatelv. 

Any  lanelings  a.sse)e;iateel  with  the;  new 
e)r  me)difie;el  pe;rmit.s  we)ulel  he;  reportt;el 
thre)ugh  weekly  ele;ale;r  re;pe)rt.s  te)  ensure 
that  the;y  remain  within  the;  ICX^AT- 
re;e;e)mme;nele;el  IJ.S.  .sweirdfish  epmta. 
whie:h  has  alre;aely  been  analyzed. 

The;  e;ffe;e;t.s  e)f  most  hanelgear  fishing 
e)n  HSA-li.ste;el  spe;e:ie;s  was  me)st  re;e:ently 
analyzeel  nnele;r  a  13ie)le)gie:al  0])inie)n 
(HiOp)  is.sue;el  e)n  )une;  14.  2001.  eaititleel 
“Reiidtiation  of  (;e)nsidtatie)n  e)n  the; 
Atlantie:  Higldv  Migrateerv  S])e;e;ie;s 
Fishe;ry  Man;>ge;me;nt  Plan  anel  its 
Asse)e:iate;el  Fi.she;rie;.s”  (/?///;;// 
wxnwnnifs.nodd.gov/sfd/luns/ 
UMSOliOtiOJ .pdf).  In  tin;  2001  IfiOj). 
NMF.S  inelie:ate;el  th:it  it  antie;ipate;.s  that, 
l)e;e:ause;  the;  |)ote;ntiaI  fe)r  take;  in  these; 
fishe;rie;s  (i.e..  harpe)e)n/hanelge;ar 
fi.she;rie;s.  he)e)k  :mel  line,  ete:.)  was  leew. 
the;  e:e)ntinue;el  eeperatieen  of  the;.se 
fishe;rie;s  weeidel  re;sult  in  ele)eanne;nte;el 
take;s  e)f  ne;  ineere  than  thre;e;  ESA-listeel 
.se;a  turtle;.s,  e)f  any  .spe;e:ie;.s.  in 
e:e)mhination.  pe;r  e:ale;nelar  ye;ar. 
Aelelitie)nallv.  the  Atlantic  HMS  he)e)k 


anel  line;/har])e)e)n  fishe;ry  anel  gre;e;n- 
.stie;k  fisherv  are;  e;l;is.sifie;el  as  (;ate;ge)rv  ill 
unele;r  the;  MMPA  (70  FR  73012, 
Ne)ve;mhe;r  20,  2011).  me;aning  that  these; 
fi.she;rie;.s  have;  ii  re;me)te;  like;lihe)e)el  eef 
ine:iele;nt;d  mea  tality  or  se;rie)u.s  injury  te; 
niiirine  mamumls.  Alse).  as  ele;,se;rihe;el  in 
Ame;nehne;nt  1  te;  the;  (;on.se)lielale;el  HMS 
FMP  (74  FR  28018.  lime  12.  2000). 
minimal  im|)ae:t.s  em  FFH  are;  antie:ipate;el 
he;e;:mse;  hanelge;ar.s  are;  ele;|)le)ye;el  in  the; 
wate;r  e:e)lumn  anel  rare;ly  inte;riie:t  with 
e)e:e;an  heitteim  suhstrate.  Seane;  hanelge;ars 
sue:h  as  reiel  iinel  re;e;l  anel  hanelit  ge;ar 
mav  have;  the;  ability  te;  e;e)ntae:t  the; 
e)e;e;an  heitleim.  ele;pe;neling  upein  the; 
metheiel  se;le;e:te;el  te;  fish;  he)we;vi;r.  this 
e;e)ntact  was  eletermineel  to  ne)t  j)re)elne;e; 
.signifie;ant  effe;e:t.s  em  FFH,  ine;lueling 
henthie;  heihiteits.  Overall,  the;  sworelfish 
hanelgear  fishery  has  ni;gligil)le  aelverse; 
physie:al  impaels  ein  miel-water 
envireinmeaits.  the;  substrate,  anel  meist 
seaisitive  he;nthie:  habitats.  Fe)r  this 
re;ason.  Altermitive;  1.2  is  :mtie:ipate;ii  te) 
have  neutral  she)rt-  anel  le)ng-te;rm 
e;e:e)le)gie;al  impaels  in  the;  Atlantie:. 

Uneler  Alte;rnative;  1.2,  NMF.S  e:onsiele;rs 
fe)ur  .suh-alte;rnative;.s.  lX:e)le)gie:id  impae;ts 
e)n  targe;t.  non-target,  anel  F,SA-pre)te;e:te;el 
.spe;e:ie;.s,  marine;  mammeds.  anel  FFH 
woulel  he;  the;  same;  as  Alte;rnative;  1.2 
nnele;r  e;ae:h  e)f  the;  feeur  .suh-alte;rnative;s. 

The;  pre;fe;rre;el  alte;rnative;s  anel  suh- 
alte;rnative;.s  fe)r  permitting  (1.2.  1.2.3. 
anel  1.2.4)  are;  e;xj)e;e:te;el  te;  have;  elire;e:t 
e;e:e)ne)mie:  benefits  in  the;  short-  anel 
le)ng-te;rm  threeugh  ine:re;a.se;el 
oppeertunities  te)  e;e)mme;re:ially  fish  fe)r 
.swe)rei(ish.  anel  thre)ugh  incre;a.seel  greess 
re;ve;nne;s  freem  sweerelfish  sales  lor 
fi.she;rmen  that  eehtain  the;  new  permit.  e)r 
fe)r  HM.S  Charte;r/He;aell)e)at  permit 
he)lele;r.s  that  e;e)idel  fish  e:e)mmi;re:ially  for 
sweerelfish  on  non  feer-hire;  trips.  Inelire;e:t 
mine)!' l)e;ne;fie:ial  e;ce)nomie;  im])cu:t.s  are 
expee:teel  in  the  short-  anel  long-term  for 
se;afe)e)el  ele;ale;rs,  marinas,  bait.  tae:kle;. 
iinel  ie;e;  supplie;r.s,  restaurants,  anel 
similar  e;.stal)lishment.s  whie;h  e:e)ulei 
e;xpe;rie;ne;e;  a  mine)!'  ine;!'i!a.se;  in  .sale;s  ehu; 
te)  ine:!'e;a.seel  ])a!'tie;ipatie)n  in  the; 
e;e)!nn!e;re:ia.  sweerelfish  fisherv.  The;!'e; 
may  he;  peetential  sheert-  anel  leeng-term 
ne;gative;  e;e:e)ne)mic  impae:t.s  e)n  e;xi.sting 
sworelfish  limiteel  ae:e:e;.s.s  permit  he)lele;!'s 
elue;  le)  a  !'e;elue:tie)n  in  |)e;!'mit  values  anel 
e;x-ve;.sse;l  sweerelfish  ])rie;e;s.  hut  anv  sne:h 
i!npae:t.s  are;  e;x])e;e:le;el  to  he;  mine)!'  elue;  te) 
the;  le)W  retentie)!!  limits  being 
e;.stahlishe;el  leer  the;  ne;w  anel  !ne)elifie;el 
permits.  .Sweerelfish  retentieen  limits  fe)!' 
e;xisting  limiteel  ae:e:e;ss  permit  heelelers 
are;  !nue:h  highe;!'  e)r.  in  seeme;  e;a.se;.s, 
unlimiteel.  NMF.S  has  preepee.seel  low 
!'e;te;ntie)n  limits  feer  the  ne;w  anel 
me)elifie;el  j)e!'!nit.s.  in  part  te)  help 


niiiintiiin  the;  value  of  e;xi.sting  limiteel 
ae:e:e;.ss  ])e;!'mit.s. 

NMF.S  e;e)nsiele;!'e;el  three;  main 
alte;!'native;.s  iinel  five;  suh-alteriiiitives 
with  !'e;spee;t  to  sweirelfish  !'e;te;ntie)n 
limits  i!p])lie;ahle;  te)  the  new  iuiel 
meielifieel  permits.  Alternative;  2.1  weeulel 
e;stiihlish  ii  fishery-wiele  ze;!'e)-te)-.six 
sweirelfish  re;te;!!tie)!!  limit  ninge  fe)!' the; 
new  iinel  meielifieiel  permits,  iinel  e;e)elifv 
ii  specific  fisheirv-wiele  reiteailion  limit 
within  that  range.  The;  uppe;!'  limit,  feir 
this  alternative;  anel  all  others,  is  e;e]Uiil 
te)  the;  e:u!'!'e;nt  maximum  sweerelfish 
retentie)!!  limit  for  the;  eiiien  i!e:e:e;s.s  HM.S 
C'harter/Heaelbeiat  jiermit  with  six 
paying  passengers  emhoarel.  Alte;!'native 
2.2  wenilel  e;.stahlish  a  fishery-wiele  zerei- 
te)-six  sweu'dfi.sh  retention  limit  range;  for 
the;  new  iinel  moelifieel  jiermits.  anel 
i:oelify  ii  .spe;e:ifie;  fishery-wiele  reitentiem 
limit  within  that  range  with  in-se;a.se)n 
aelju.stment  authority  to  e:hange;  the;  limit 
haseel  em  p!'e;-e;.sti!hlishe;ei  e:!'ite;!'ii!  (e.g., 
ele;ale;!'  reports,  laneling  trenels.  availahle; 
ejueita.  variatiems  in  .seasemal 
elistrihiitiem.  i!hnnelane:e;,  eir  mignition 
])i!tte;!'ns,  e;te:.). 

Alternative  2.3,  a  ])!'e;fe;!'!'eei 
alternative,  wemlel  establish  ii  zerei-tei-six 
sweirelfish  retentiem  limit  range  for  the; 
new  anel  meielifieel  peirmits.  anel 
e;stahlish  sweirelfish  managemeint  reigiems 
with  spe;e:ifie;  retentiem  limits  with 
autheu'ity  tei  aelju.st  the;  !'e;gie)niil  !'e;te;ntion 
limits  in-se;ase)n  l);ise;el  em  |)!'e;- 
e;stal)li.she;el  e'.riteria  (e.g.,  ele;ale;!'  !'e;pe)!'t.s, 
laneling  trenels.  availahle;  epieita. 
variations  in  se;ase)nal  eli.strilmtiem. 
al)unelane:e;,  eir  mignition  ])atte;rn.s,  etc.). 
For  all  of  the;  suh-alternatives  uneler 
Alte;rnative;  2.3.  NMF.S  is  proposing  te) 
re;eiuire  that  veis.sels  may  not  peisseiss, 
re;tain.  eir  lanel  any  meire;  sworelfish  than 
is  s])e;e;ifieel  for  the  reigiem  in  whie:h  the; 
ves.sel  is  loe:ate;el.  P'or  sworelfish 
e;a])ture;el  emtsiele;  of  the  re;giems,  ve;.ssels 
may  neit  lanel  any  meire;  sworelfish  than 
is  .s])ee:ifie;el  for  tlie;  region  in  whie;h  the; 
sweirelfi.sh  are;  laneleel.  This  re;strie:tie)n 
will  aiel  in  the  effe;e:tive;ne;.ss  anel 
e;nfore:e;me;nt  of  the;  jireijieiseel  re;te;ntie)n 
limits  by  ensuring  that  ve;s.se;ls  e:e)m])lv 
with  the  re;te;ntie)n  limits  a.ssoeiiateel  with 
the;  re;gie)n  in  whie:h  the;y  are;  le)e;ate;el  anel 
in  whie:h  the;  fish  are;  laneleel. 

Alte;rnative;  2.3  has  five;  siih- 
alte;rnative;.s,  whie:h  e;e)n.siele;r  elifie;!'e;nt 
geeigniphie;  eijitiems  for  the;  sweirelfish 
management  reigiems. 

.Suh-alternative;  2.3.1  wemlel  ha.se;  the; 
re;gie)ns  iqmn  i;xi.sting  majeir  IJniteel 
.State;.s  elomestie:  HM.S  fishing  are;a.s  as 
re;])orte;el  tei  KX^AT  (Ne)rthe;a.st  Distant 
are;a  (NFD).  Ne)rthe;ast  (loastal  iire;a 
(NF(d.  Miel-Athintie;  Bight  are;a  (MAB). 
.South  Atlantie:  Bight  (.SAB).  Floriela  Fast 
(^eiast  (FF(d,  (lidf  of  Me;xie:o  (CXIM), 
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(^aril)l)ean  (tlAR),  and  the  Sargasso  Sea 
(SAR)). 

.Sul)-alternative  2.3.2,  a  i)reierred 
alternative,  would  establish  larger 
uigions  by  merging  the  major  donuistie 
r(!gions  diseussed  in  Alternative  2.3.1 
into  three  larger  regions  (Northwest 
Atlantic,  (’lulf  of  Mexico,  and  Carihh(;an) 
and  then  adding  a  .se])arate  Florida 
Swordfish  Management  Arcui.  NMl-’S  is 
proposing  to  cf)dify  a  retention  limit  of 
one  swordfish  p(;r  vessel  pm'  trip  in  the 
I'lorida  Swordfish  Management  Ar(;a, 
two  swordfish  ])er  vessel  ])er  trip  in  the 
Ciarihhean  nigion  (consistent  with  the 
swordfish  retention  limit  for  the  II. S. 
(larihhean  established  in  Amendment  4 
to  the  2006  Consolidated  HMS  FMP), 
and  three  swordfish  i)er  ves.sel  per  trij) 
in  the  Northwe.st  Atlantic  and  (lulf  of 
Mexico  regions,  'fhese  regional 
r(!tention  limits  fall  within  the  range  of 
zero  to  six  swordfish  discussed  for  all  of 
the  altcirnatives  and,  if  .selected,  could 
he  adjusted,  either  upward  or 
downward,  in  the  future  through  in- 
•sea.son  adjustment  procmlures  similar  to 
those  currentlv  codified  for  hhiefin  tuna 
at  (^63.'’).27  (a)(8). 

A  one-fish  initial  default  limit  is 
proposed  for  the  Florida  Swordfish 
Management  Area  to  ])rovide  for  the 
orderly  establishment  of  a  small-scale 
commercial  swordfish  handgear  fishery 
off  Florida’s  east  coast  while  potentiallv 
limiting  the  numhm'  of  vessels 
|)artici])ating  and  any  associated 
ecological  imj)acts.  A  two-fish  initial 
default  limit  is  ])roposed  for  the 
CarihlMxm  region  to  h(!  consistent  with 
the  limit  recently  im]jlemented  for  the 
Caribbean  Commercial  Small  Boat 
p(!rmit.  'Fhe  small-.scale  commercial 
I  IMS  fishery  in  the  Caribbean  consists 
primarily  of  small  vessels  that  are 
limited  by  hold  capacity,  crew  size,  trip 
length,  fishing  gears,  and  market 
infrastructure.  A  higher  initial  default 
limit  of  three  swordfish  ])er  vessel  i)er 
trip  is  being  propo.sed  for  the  Northwe.st 
Atlantic  and  the  Culf  of  Mexico  to 
compensate  for  higher  oi)erating  costs  in 
the.se  regions  hecau.se  a  gnxiter  di.stance 
is  recjuired  to  travel  to  productive 
fishing  grounds.  A  three-fish  retention 
limit  is  in  the  middle  of  the  range  being 
considered  for  all  of  the  alttu  natives. 
NMFS  believes  it  is  an  a])proi)riate 
default  limit  for  these  regions,  ha.sed 
upon  the  size  and  hold  capacity  of  most 
vessels  participating  in  the  swordfish 
handgear  fishery.  For  manv  small-  to 
medium-sizfid  ves.scds.  three  .swordiish 
would  he  considered  a  succe.ssful  trip. 

It  could  become  difficult  to  properly 
handle  and  store  more  than  three  large 
swordfish  aboard  a  smalhu'  vessel  to 
ensure  that  the  product  maintains  its 
quality  and  safety.  'Fhe  initial  proposed 


default  retention  limits  are  ]mrj)o.sefully 
con.servative  for  tlu;  pro]Josed 
implementation  of  a  new  open-access 
swordfish  i)ermit.  As  additional  fishery 
information  becomes  available,  thev 
{;ould  h(!  reconsidered  in  the  future.  F'or 
thi;s(!  reasons,  NMFS  proposes  initial 
default  limits  of  one,  two,  and  three 
swordfish  for  the  Florida  .Swordfish 
Management  Area,  Caribbean  nigion, 
and  the  Northwtist  Atlantic  and  Culf  of 
Mexico  regions,  re.s|)ectivelv.  Fhere  are 
three  different  snh-alternatives  that 
consider  a  potential  Florida  Swordfish 
Management  Area  (under  siih- 
alternative  2.3.2). 

Snh-alternative  2.3.2. 1.  a  prefernul 
sub-alternative,  would  establish  a 
Florida  .Swordfish  Management  Area  in 
the  Atlantic  Ocean  area  seaward  of  the 
inner  boundary  of  the  l)..S.  EKZ  from  a 
point  intersecting  the  inner  ht)undarv  of 
the  II. .S.  FEZ  at  31°()()'  N.  lat.  near  jekyll 
Island.  CA,  and  proc(;eding  due  east  to 
connect  by  straight  lines  the  following 
coordinat(!s  in  the  order  stated:  31°()()' 

N.  lat..  78°()()'  VV.  long.;  28°17'1()"  N.  lat.. 
7t)°ll'24"  VV.  long.;  then  proceeding 
along  the  outiir  boundary  of  the  EEZ  to 
the  intersection  of  the  EEZ  with  24°()0' 

N.  lat.;  then  proceeding  due  west  to 
24°()()'  N.  lat.,  82°()'  VV.  long,  then 
proceeding  due  north  to  intersect  the 
inner  hoimdary  of  the  II.S.  EEZ  at  82°()' 
Wk  long,  near  Kev  West,  F'E.  Fhis 
management  area  also  incliuhis  the  area 
west  of  Monroe  Countv,  I’lorida,  from 
82°()'  VV.  long.,  25°4H'  N.  lat.;  then 
jjroceeding  c;lockwi.se  ea.st  along  the 
inner  hoimdarv  of  tlu;  II. ,S.  EEZ  to  a 
])oint  located  at  82°()'  VV.  long.,  24°46'  N. 
lat.;  and  then  jn'oceeding  due  north  to 
82°()'  VV.  long.,  25°4H'  N.  lat. 

.Sub-alternative  2. 3. 2. 2  would 
establish  a  Florida  .Swordfish 
Management  Anui  in  Federal  waters 
extending  from  the  Ceorgia-Florida 
border  to  F’ederal  waters  off  the 
westernmo.st  ti])  of  Key  VV^est,  FL  (81°48' 
VV  longitude). 

.Sub-alternative  2. 3. 2. 3  would 
estahli.sh  a  Florida  .Swordfish 
Management  Area  in  Fed(!ral  waters 
adjacent  to  the  Florida  counties  of  .St. 
Euc:ie,  Martin,  Palm  Beach,  Broward. 
Dade  and  Monrot;  (including  the  Federal 
wat(;r,s  of  Florida  Bay). 

'Fhe  creation  of  a  special  swordfish 
management  area  off  Florida  is  exjiected 
to  have  positive  ecological  impacts.  'Fhe 
east  coast  of  Florida,  and  in  particular 
the  Florida  .Straits,  contains  one  of  the 
riche.st  concentrations  of  marine  lihi  in 
the  Atlantic  Ocean.  A  2003  United 
Nations  F’ood  and  Agriculture 
Organization  study  stated  that  the 
Florida  .Straits  had  the  highest 
biodiversity  in  the  Atlantic  Oi:ean.  and 
is  home  to  25  endemic  species.  A 


special  swordfish  management  area 
with  a  lower  retention  limit  is  being 
considenul  due  to  its  unitjiu!  importance 
as  juvenile  swordfish  habitat  and  as  a 
migratory  corridor.  'Fhis  area  was  clo.mul 
to  ])elagic  longline  gear  in  2001  to 
nuluce  the  hycatch  of  several  species.  It 
provichis  imi)ortant  habitat  for  manv 
highly  migratory  .s])eciesand  protected 
speci(;.s,  including  swordfish,  marlin, 
.sailfish,  sea  turtles  and  marine 
mammals.  A  separate  Florida  .Swordfish 
Management  Area  would  help  to 
conserve  jiivtuiile  and  adult  swordfish 
in  and  near  the  Florida  Straits  and  helj) 
to  reduce  gear  conflicts  that  coidd 
potentiallv  occur  due  to  the  large 
niunher  of  fishermen  in.  and  in 
proximity  to.  the  area.  Uomments 
received  from  the  public  and  the  ffMS 
Advisory  Panel  indicatcxl  a  concern 
about  increased  fishing  mortality  in  this 
area.  For  the.se  rea.sons,  NMF.S  is 
pro])o.sing  a  low  default  initial  njtention 
limit  of  one  swordfish  per  ve.ssel  j)er 
trip  in  this  area.  'Fhis  low  retention  limit 
would  ])rovide  for  the  orderly 
establishment  of  a  .small-.sc:ale 
commercial  swordfish  handgear  fishery 
off  Florida's  ea.st  coast  while  potentially 
limiting  the  number  of  vessels 
])articipating  and  anv  associatiul 
ecological  im])acts,  including  .swordfish 
discards,  discard  mortalitv,  and  the 
incidental  catch  of  non-target  and 
protected  spec:ie.s. 

Prelerred  .suh-alt(!rnative  2. 3. 2.1 
would  establish  swordfish  managemeut 
regions  in  the  Northwe.st  Atlantic.  Uulf 
of  Mexico.  Uarihbean,  and  a  Floritla 
.Swordfish  Management  Area 
encompassing  the  Ea.st  Florida  Uoast 
Pelagic  Longline  Ulosed  Area  and 
Feuleral  waters  adjacent  to  Monroe 
County.  FI.  (including  Florida  Bav). 

'Fhis  preferred  sub-alternative  would 
also  establish  a  zero-to-six  swordfish 
retention  limit  range  within  each  region 
for  the  new  and  modified  permits  and 
codifv  specific  regional  retention  limits 
with  authority  to  adjust  the  regional 
limits  in-.season  ha.sed  on  ])re- 
estahlished  criteria.  Establishing  unicjue 
.swordfish  regions  would  allow  NMF.S  to 
tailor  management  practices 
geograj)hically  to  the  specific  biological 
and  other  factors  affecting  a  particular 
region,  and  would  likelv  have  jjositivc! 
direct  and  indirect  ecological  Ixmefits. 
Providing  authoritv  to  adjust  the 
regional  swordfish  retention  limits  in- 
.sea.son  (from  zero  to  six  fish)  using 
regulatory  procedures  similar  to  those 
codified  for  hluefin  tuna  at  §63.'j.27 
(a)(8)  would  provide  NMFS  with  the 
ability  to  cpuckly  modify  the  retention 
limit,  so  any  jjotential  adverse 
ecological  impacts  (e.g..  higher  than 
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anti(;i|)at(!(i  landings)  that  are  detected 
could  be  addresscul  exjieditionsly,  as 
necessary. 

The  six-iish  limit  is  (uiuivalent  to  the 
cnrrent  maximum  swordfish  retention 
limit  for  the  oj)(m-acc(!SS  I  IMS  (ihartta  / 
Ileadhoat  |)ermit  with  six  paying 
|)assengers  onboard.  If  the  regional 
retcmtion  limit  is  set  at  7.(!ro.  no  change 
in  fishing  effort  or  ecological  impacts  is 
anticipatcid.  If  the  regional  limit  is  set  at 
any  level  above  zero,  snh-alternative 
2. 3. 2.1  could  jjrovide  for  the  additional 
harvest  of  swordfish — a  species  that  is 
fully  rebuilt  and  of  which  the  IJ..S.  (piota 
has  not  hecm  fully  caught  in  recent 
y(!ars.  It  could  can.se  a  minor  increase  in 
rod  and  reel,  handline,  harpoon,  bandit 
g(!ar.  and  green-stick  commercial  fishing 
effort  if  |)reviously  inactive  fishermen 
obtain  the  new  and  modified  permits 
and  l«!gin  fishing.  Also,  this  snh- 
alternative  could  cau.se  a  minor  increase 
in  swordfish  discards  and  discard 
mortality  if  fishing  effort  increases 
snhstantiallv  in  an'as  with  large 
concentrations  of  juvenile  swordfish. 

For  the.se  reasons.  NMFS  is  ])roposing 
low  initial  didanlt  swordfish  ndcmtion 
limits  for  the  mnv  and  modified  p(;rmits. 
including  a  one-fish  limit  in  the  Florida 
.Swordfish  Manageimmt  Area. 

Ovinall.  NMF.S  antici])ates  only 
neutral  to  minor  ecological  impacts  on 
1‘i.SA-listed  .s|)(!cies.  non-target  sjjecies. 
mariiK!  mammals,  and  muhnsized 
swordfish  associated  with  all  of  the 
pnderred  alternatives  and  suh- 
alternativ(!.s.  As  indicated  in  tin;  )une  14. 
2001  HiOj)  issued  for  the  Atlantic  IIM.S 
handg(!ar  fisherv.  sinci;  tlu;  potimtial  for 
tak(!.s  in  these;  fisheries  (i.e;..  hari)e)on/ 
handg(!ar  fisheries,  hook  and  line,  etc.) 
is  low.  NMF.S  anticij)ates  that  the 
continued  openation  ofthe.se  fisheries 
would  result  in  documented  takes  of  no 
more  than  three  IvSA-li.sted  .sea  turtles. 
f)f  any  .s|3ecies.  in  combination.  j)er 
calendar  year.  Additionallv.  the  Atlantic 
swordfish  and  |)elagic  hook  and  line/ 
harpoon  fisheries  an;  classified  as 
(Category  III  under  the  Marine  Mammal 
Prott*ction  .Act  (MMPA).  meaning  that 
the.se  fislujries  have  a  remote  likidihood 
of  incidental  mortalitv  or  serious  injnrv 
to  marine  mammals  (see  MMPA  List  of 
l-isheries  for  2012.  70  FR  73‘)12. 
Novemluir  2‘).  2011).  Finallv.  minimal 
impacts  on  FFH  are  antici|)ated  from  the 
|)r(!ferred  altcnnatives  because  handgears 
rarely  interact  with  tin;  ocean  bottom 
substrate  or  himthic  habitat. 

I'istahlishing  regions  under  pnderred 
alternative;  2.3.2  would  allow  NMF.S  to 
address  region-.s])(;cific  management 
concerns.  Providing  NMF.S  with  in- 
s(;a.son  adjustment  authority  would 
allow  for  timely  adjustments  to  regional 
retention  limits;  how(;ver.  it  could 


provide;  le;.ss  e:e;rtainty  than  Alternative; 

2.1  te)  fishe;rme;n  anel  law  e;nfe)re:e;me;nt 
re;gareling  e:hange;s  te;  the;  sweerelfish 
re;te;ntie)n  limit.  (’,e)nve;r.se;lv.  peesitive; 
e;e;e)ne)mie:  he;ne;fits  e:e)idel  e)e;e:nr  if  the; 
re;te;ntie)n  limit  we;re;  aeljeisle;el  npwarel 
l)ase;el  npeni  infe)rmalie)n  inelie:a1ing  that 
ami)le;  epieeta  was  available,  e)r  upeni 
e)the;r  |)re;-e;stal)lishe;el  e;rile;ria.  (:e;ne;rally. 
the;  impae:ts  asse)e:iate;el  with  a  re;gie)n 
weenlel  ele;])e;nel  upeen  its  size;,  the;  nnml)e;r 
e)f  fisherv  partiedpants  in  the;  re;gie)n,  anel 
the;  sweerelfish  retentieen  limits 
e;.stal)lishe;el  leer  the  re;gie)n. 

l”;stahlishing  a  re;te;ntie)n  limit  range;  e)f 
ze;re)  to  six  swe)relfish  is  antie:ij)ate;el  tee 
pren  iele;  a  .se;ase)nal.  e)r  .se;e:e)nelarv.  fishery 
fe)r  me).st  i)artie:i])ants.  Feer  example, 
eairrent  Atlantie;  tunas  (k;ne;ral  e:ate;ge)ry 
pe;rmit  he)lele;r.s  e:e)idel  fish  ie)r  swe)relfish 
ove;rnight  while;  targe;ting  hluefin  tuna  at 
e)the;r  times.  .Similarly,  the;y  e:e)ulel 
harpe)e)n  a  sweerelfish  if  enie  were;  spe)tle;el 
elnring  a  tuna  trip.  A  ze;re)-te)-six  fish 
re;te;ntie)n  limit  range;  is  neet  likely  te; 
faedlitate;  a  fnll-time.  ye;ar-re)unel  fisherv. 
with  the;  pe).ssihle;  e;xe:e;ptie)n  e)f  se)me; 
fishe;ry  |)artie:ipants  in  se)nth  Floriela. 
where;  sweerelfish  e:an  he;  available  eni  a 
ye;ar-re)nnel  basis.  lle)we;ve;r.  it  we)idel 
pren  iele  .seeme;  fishermeai  with  the;  ability 
te)  e;e)mme;re;ially  lanel  .sweerelfish.  the;re;hy 
re;sulting  in  peesilive;  e;e:e)ne)mie:  he;ne;fits 
if  the;  limit  we;re;  .se;t  aheeve;  ze;re).  If  a 
re;gie)n;d  re;te;ntie)n  limit  is  se;t  at  ze;re).  ne) 
e:hange;  in  se)e;ie)-e;e:e)ne)mie:  impaeds  is 
jmtie:i])ate;el.  'Fhe  Age;ne;y  re;e;e;ive;el  .senne; 
eieemments.  |)artie:idarly  in  re;s|)e)nse;  te; 
the;  200‘)  ANPR,  raising  e:e)ne:e:rn.s  ahe)nt 
the;  peetential  leer  e)ve;r-e:apitalizatie)n  te) 
e)e;e:nr  in  the;  sweerelfish  fishe;ry, 
pe)te;ntially  le;aeling  te)  ele;pre;.sse;el  market 
prie;e;s  anel  ejther  aelve;r.se;  .se)e;ie)-e;e;e)ne)mie; 
impaeds.  Ineaeasing  the;  neimhe;r  e)f 
sweerelfish  ])e;rmits  anel  the;  ajnonnt  e)f 
sweerelfish  in  the;  marke;t  eaenlel 
pe)te;ntially  re;elnea;  the;  value  e)f  e;xisting 
sworelfish  limite;el  aea:e;ss  ])e;rmits  anel 
e;x-ve;.ssel  swe)relfish  priea;s.  He)we;ve;r. 
any  peetential  ne;gative  impaeds  e)n 
eairrent  sworelfish  limite;el  ae:ea;ss  permit 
he)lele;rs  are;  e;xpe;ede;el  te)  he;  mitigateel  hv 
e.stahlishing  le)we;r  re;te;ntie)n  limits  for 
the  new  e)pen-aeaa;s.s  permit  than  the)se; 
that  exist  fe)r  .sweerelfish  limite;el  ae;ea;.ss 
pe;rmit.s. 

l'’e)r  pre;fe;rre;el  snl)-alte;rnative;  2. 3. 2.1, 
NMF.S  ])re)pe),se;s  an  initial  swe)relfish 
re;te;ntie)n  limit  e)f  erne;  ])e;r  ve;sse;l  ])e;r  trip 
fe)r  the;  Fleeriela  .Sweerelfish  Manage;me;nt 
Are;a,  twe)  swe)relfish  i)e;r  ve;sse;l  pe;r  trip 
fe)r  the;  IJ..S.  (iaril)he;an,  anel  thre;e; 
sweerelfish  |)e;r  ve;s.se;l  pe;r  trip  leer  the; 
Ne)idhwe;.st  Atlantie;  anel  (Inlf  e)f  Me;xie:e). 
These;  limits  fall  within  the;  range; 
eli.se:usse;ei  nnele;r  Alternative;  2.3  aheeve;. 
anel  e:e)nlel  he;  me)elifie;el  in  the;  future; 
using  in-se;ase)n  aelju.stment  proe:e;elure;s 
similar  te)  the).se  e:oelifie;el  at 


§  ()3.'). 27(a)(8).  llnelerall  e)f  the;  re;te;ntie)n 
limit  alte;rnative;s,  NMF.S  antie;ipate;s 
elire;ed  anel  indireed  positive;  e;e;e)ne)mie; 
l)e;ne;fits  if  the;  limits  are;  set  above;  zere). 

Aelminislrative  Aeljustments 

riieire  are;  twe)  re;gulate)rv 
aelminislrative;  aeljustments  in  this 
pre)pe).se;el  rule.  NMF.S  is  pre)])osing  te; 
re;me)ve;  a  ])e)rtie)n  e)f  the;  last  se;nte;ne:e;  in 
^  ()3.').4(j)(3).  whie;h  e:ontains  eeutelateel 
language  re;fe;re;ne:ing  elates  in  2008. 

Alse),  NMF.S  i)re)|)e)se;s  to  u])elate;  a 
te;le;phe)ne;  numhe;r  fe)r  the;  HM.S  Divisiem 
(3ne;f  in  the;  elefinitieens  at  t?()3.d.2.  These; 
aehninistrative;  aelju.stmenls  we)ulel  have; 
lu)  impae;t  e)n  the;  ])uhlie;  or  the; 
e;nvironnu;nt. 

Reepiest  for  (iominents 

(ie)mme;nts  e)n  this  propo.seel  rule;  may 
he;  suhmitle;d  via  http:// 

\\  \v\\’.r(:;^iiI(itions.gov,  mail.  e)r  fax. 
CeHiiments  may  alse)  he;  suhmitteel  at  a 
])ul)lie:  he;aring  (se;e;  Puhlie;  Hearings  anel 
.S])e;e:ial  Ae;e:e)mme)elatie)ns  l)e;le)w).  The;se; 
e:e)mme;nts  will  he;  useel  te)  assist  in  the; 
ele;ve;le)pme;nt  anel  finalization  e)f 
Amenelmenl  8  te)  the;  (]e)nse)lielate;el  llM.S 
FMP.  NMF.S  se)lie:its  e:e)mme;nts  e)n  this 
pre)])e).se;el  rule;  by  A]))'!!  23.  2013  (se;e; 
DATES  anel  ADDRESSES). 

NMF.S  re;e]ne;sts  S])e;e:ifie:  puhlie; 
e:e)mme;nt  e)n  the;  fe)lle)wing  i.ssues: 

(1)  What  are;  the;  ai)pre)priate; 
he)unelarie;s  for  the;  re;gie)ns  anel  fe)r  the; 
Fle)riela  .Swe)relfish  Management  Area? 

(2)  What  are;  appreepriate;  swe)relfish 
re;te;ntie)n  limits  uneler  the;  new  anel 
meeelifieel  ])e;rmit.s?  F'eer  all  vessels  issne;el 
the;  new  anel  me)elifie;el  permits  nnele;r 
pre;fe;rre;el  sub-alternative  2.3.2.  sheeulel 
NMF.S  implement  initial  re;tentie)n  limits 
e)f  e)ne;  .sweerelfish  ])e;r  ve;s.sel  pe;r  trip  for 
the;  Fle)rida  Swe)relfi.sh  Management 
Area,  twe;  swe)relfish  j)e;r  ve;ssel  ])er  trip 
for  the;  l]..S.  (iaril)he;an,  anel  thre;e; 
swe)relfish  ])e;r  ve;.ssel  j)e;r  trij)  limit  fe)r 
the;  Ne)rthwe;st  Atlantie;  anel  Gulf  e)f 
Mexico  re;gie)ns? 

(3)  Are  the;  e;rite;ria  fe)r  inse;ase)n 
aeljustment  of  the;  re;gie)nal  retentieen 
limits  ])re)po.se;el  at  §03.'). 24  (h)(4)(iv) 
suffie;ie;ntly  ine.lusive;? 

(4)  Is  the;  ])re)pe)se;el  re;eiuire;ment  te) 
e:e)mi)ly  with  the;  re;gie)nal  .swe)relfish 
|•e;te;ntie)n  limits  he)th  at  se;a  anel  npeen 
laneling  at  §  03.').24(h)(4)(ii)  e;le;ar  anel 
snffie;ie;nt  fe)r  the:  purpe)se;s  e)f  this 
rule;making? 

Public  Hearings  anel  Special 
Af:c;e)mme)datie)ns 

NMIAS  will  he)lel  ])ul)lie;  he;arings  in 
Ma.ssae;huse;tts,  Fle)riela  (2).  Marvlanel. 
anel  he)lel  a  ])nhlie;  e;e)nfe;re;ne;e  e;all  anel 
we;l)inar  te)  i)ie)viele  the;  puhlie;  with  an 
e)j)pe)rtnnity  te)  e;omment  e)n  the; 
pre)pe).seel  manageanent  measures.  NMF'.S 
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will  al.so  hold  a  jjuhlic  conf'eroiice  call 
and  webinar  to  consult  with  the  MMS 
AP.  NMFS  ex])ects  to  consult  with  the 
IIMS  AP  on  April  18,  2013,  as  the 


scheduled  ])nhlic  conunent  ])erio(l  does 
not  overlap  with  an  HM.S  Advisory 
I’anel  meeting.  'I’hese  public  hearings 
may  he  combined  with  public  hearings 


for  other  relevant  highly  migratory 
species  management  actions.  These 
public  hearings  will  he  phvsicallv 
accessible  to  people  with  disabilities. 


Table  1— Time  and  Locations  of  Upcoming  Public  Hearings  and  Phone  Conferences 


Date 

Time 

Meeting  locations 

Address 

March  11,  2013  . 

1:00-3:00  p.m . 

Public  Conference  Call  & 
Webinar. 

To  participate  in  conference  call,  call:  (800)  369-8439 
Passcode:  69854.  To  participate  in  webinar,  RSVP  at: 
hltps://www1. gotomeeting.com/register/95891 3664  A  con¬ 
firmation  email  with  webinar  log-in  information  will  be  sent 
after  RSVP  is  registered. 

March  11, 2013  . 

5:00-7:00  p.m . 

NMFS  Southeast  Regional  Of¬ 
fice  (SERO)  1st  Floor  Con¬ 
ference  Room. 

263  13th  Avenue  South,  St.  Petersburg,  FL  33701. 

Phone:  727-824-5301 . 

March  14,  2013  . 

1 :00-4:00  p.m . 

NMFS  Headquarters  Science 
Center  Auditorium. 

1301  East-West  Highway,  Silver  Spring,  MD  20910. 

March  28,  2013  . 

5:30-7:30  p.m . 

NMFS  Northeast  Regional  Of¬ 
fice  (NERO)  1st  Floor  Con¬ 
ference  Room. 

55  Great  Republic  Drive  Gloucester,  MA  01930. 

Phone:  978-281-9300. 

April  10,  2013  . 

5:00-7:00  p.m . 

Broward  County  Main  Library 
Auditorium. 

100  South  Andrews  Ave.,  Fort  Lauderdale,  Florida  33301. 
Phone:  954-357-7544. 

April  18,  2013  . 

2:30-4:30  p.m . 

HMS  Advisory  Panel  Consulta¬ 
tion  Call. 

To  participate  in  conference  call,  call:  (800)  369-8439, 
Passcode:  69854 

To  participate  in  webinar,  RSVP  at:  https;// 
www1.gotomeeting.com/register/592965928  A  confirmation 
email  with  webinar  log-in  information  will  be  sent  after 
RSVP  is  registered. 

R(!(|uests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  he  directed  to  Rick  Pearson  at 
(727)  824— .'i3‘)0  at  least  7  (lavs  prior  to 
the  workshop  date.  The  i)nhlic  is 
remimhul  tlud  NMFS  ex])ects 
partici|)ants  at  ])nhlic  hearings,  council 
iVKietings.  and  phom;  conferences  to 
conduct  themselv(;s  appro])riatelv.  At 
the  h(!ginning  of  (!ach  m(H;ting,  a 
repr(!sentative  of  NMFS  will  exi)lain  the 
ground  rid(!s  (e.g..  alcohol  is  prohibited 
from  the  meeting  room:  attend(;es  will 
he  called  to  give  their  comments  in  the 
order  in  which  they  registered  to  spiuik; 
ixich  attendee  will  have  an  ecjual 
amount  of  time  to  sjieak:  attendees  may 
not  inteiTUj)t  one  another;  etc.).  The 
NMFS  representative  will  structure  the 
me(!ting  so  that  all  att(;nding  members  of 
the  public  will  he  able  to  comment,  if 
they  .so  choose,  rcigardless  of  the 
controversial  natun;  of  the  suhject(s). 
Attendees  are  expected  to  r(!S])(!ct  the 
ground  rnh;s.  and  those  that  do  not  will 
Ik;  asked  to  leave  the  nuieting. 

(llassiticatinn 

The  NMFS  A.ssistant  Adndnistrator 
has  (hitermined  that  the  |)roposed  rule  is 
consistent  with  the  2()()(j  (Consolidated 
Atlantic  HMS  FMP,  Amendimnd  8  and 
other  aiiKMidments  to  that  FMP,  the 
Magnuson-St(!vens  Act.  AT(CA,  and 
other  a])plicahle  law.  suhj(!ct  to  further 
consideration  after  pid)lic  comment. 

NMFS  ])repared  an  envirommaital 
ass(!ssm(mt  tliat  discus.ses  the  im])act  on 
the  environment  as  a  result  of  this  rule. 


In  this  ])ro])o.sed  action,  NMFS  is 
consid(!ring  options  to  provide 
additional  coimmacial  .swordfish  fishing 
opi)ortimities  using  selective  fishing 
gears  that  have?  minimal  hycatch  and 
few  discards  to  allow  tlu;  United  Stat(;s 
to  more  fully  utilize;  its  domestic 
swordfish  (piota  allocation.  A  copy  of 
the  environmental  assi;.ssment  is 
available  from  NMFS  (see  ADDRESSES). 

This  j)roposed  rule  has  been 
determined  to  he;  not  significant  for 
purpos(;s  of  Fxt;cutive  Order  12866. 

An  initial  regulatory  flexibility 
analysis  (IRFA)  was  ])rei)ared,  as 
r(;(inired  by  section  603  of  the 
R{;gulatorv  FU;xihility  Act  (RFA).  'I’he 
IRFA  descrih(;s  the  economic  impact 
this  propos(;d  rule,  if  adopted,  would 
have  on  small  entitiexs.  A  descri])tion  of 
the  action,  why  it  is  h(;ing  consi(U;red, 
and  the  h;gal  basis  for  this  action  are 
contained  at  the  h(;ginning  of  this 
s(;ction  in  the  pr(;amhl(;  and  in  the 
SUMMARY  s(;ction  of  the  preamble.  A 
summary  of  the  analysis  follows.  A  co])y 
of  this  amdysis  is  available  from  NMl'S 
(s(;e  ADDRESSES). 

The  ])ropo.s(;d  action  is  h(;ing 
considered  to  provide  additional 
opportnniti(;s  to  harv(;st  swordfish  using 
selective;  g(;ars  that  have  low  nd(;s  of 
hvcatch,  given  tlu;  rebuilt  status  of  the 
swordfish  stock  and  ri;sulting  incr(;ased 
availability  of  swordfish  and  availability 
of  IJ..S.  (]uota.  The  goal  is  for  the  United 
Stat(;s  to  more  fully  utilize  its  donu;stic 
swordfish  (piota  allocation,  which  is 
based  uiion  the  r(;(:omm(;n(lation  of 


KCUA'f,  and  jirovide;  (;(:()nomic  h(;n(;fits 
to  U.S.  fish(;rm(;n  with  minimal  a(lv(;r.s(; 
(;nvir()nm(;ntal  impacts. 

,S(;cti()n  ()()3(h)(2)  of  tin;  RFA  r(;(inir(;s 
that  we  (l(;scrih(;  the  action’s  ()hj(;(:tiv(;s. 
rids  ])ropos(;(l  rulemaking  is  intended 
to  implement  conservation  and 
management  ni(;asures  that  ])r(;v(;nt 
overfishing  while;  achieving,  on  a 
continuing  basis,  the  optimum  yi(;l(l 
(UY)  from  the  U.S.  North  Atlantic 
swordfish  fishery;  provide  incr(;a.s(;d 
()])])()rtunities  to  more  fully  utilize  the 
KXiAT-reicommended  domestic  North 
Atlantic  swordfish  epiota  allocation; 
implement  North  Atlantic  swordfish 
management  m{;asur(;s  to  make  fleet 
capacity  commensurate  with  r(;.s()nr(:e 
.status;  provide  additional  commercial 
fishing  o})})()rtnniti(;s  for  U.S.  fisherme;!! 
using  selective  fishing  gears  that  have 
minimal  hvcatch  rat(;s  and  maximize  the 
survival  of  any  rel{;as(;(l  speci(;s;  jirovide 
additional  acc(;.s.s  for  traditional 
.swordfish  fishing  gears;  implement 
r(;gi()nally-tailor(;(l  North  Atlantic 
swordfi.sh  manag(;m(;nt  .strat(;gi(;s.  as 
ai)])r()priat(;:  and,  improxn;  the  Agenev's 
ability  to  monitor  and  sustainably 
manage  the  North  Atlantic  swordfish 
fishery.  'Flu;  pr()p()S(;(l  action  is 
consistent  with  the  Magnn.son-St(;v(;ns 
Act  and  the  2006  Uon.solidated  HMS 
FMP  and  its  amendments  to  implenuad 
r(;(:ommen(lations  of  KiCAT  pursuant  to 
ATUA  and  to  achieve  domestic 
management  ohj(;(:tive.s  under  the 
Magnuson-Stevens  Act. 
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Section  6()3(1))(3)  of  the  RFA  r(uiuires 
Federal  agencies  to  provide  an  estimate; 
of  the  ninnher  of  small  entities  to  which 
the  rule  wonld  ajeply.  Tin;  current  U.S. 
North  Atlantic  comim;rcial  swordfish 
lisherv  is  comprised  of  334  fishing 
ves.si;!  owners  who  hold  either  a  limited 
access  swordfish  1  landgear  permit,  or  a 
limited  acce.ss  din;cted  or  incidental 
swordfish  permit,  and  the  related 
industries  of  seafood  dealers  and 
processors,  fishing  gear  manufacturers 
and  distributors,  marinas,  bait  houses, 
restaurants,  and  other  (icinipment 
snjipliers.  Specifically,  the  projio.siid 
rule  wonld  ajijily  to  small-scale 
handgear  vessel  owners  that  fish  in  the 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  the  U.S.  Caribbean,  that  do 
not  currently  hold  a  commercial 
.swordfish  limited  acce.ss  jiermit.  Using 
the  nnmher  of  current  Atlantic  tunas 
(jeneral  category  permit  holders  as  a 
proxy,  NMFS  e.stimates  that  the 
universe  of  fishermen  who  might 
purcha.se  and  fish  under  a  new 
commercial  swordfish  permit  would  be 
aiiproximately  4,084  individuals,  with 
some  ])otential  shift  of  fishermen 
cnrrentlv  permitted  in  the  recreational 
I  IMS  Angling  category,  'fhese 
calculations  are  explained  in  great(;r 
detail  helow.  'fhis  e.stimate  is  based 
upon  the  nnmher  of  persons  cnrrentlv 
issued  an  Atlantic  tunas  General 
category  i)(;rmit.  which  is  the 
commercial  permit  iiio.st  similar  to  the 
ones  being  considered  in  the  proposed 
action.  NMFS  used  the  following 
thresholds  from  the  Small  Ihisiness 
Administration  (SHA)  size  standards  to 
determine  if  an  entitv  regulated  under 
this  action  wonld  be  considered  a  small 
entity:  average;  annual  receipts  less  than 
.S4.0  million  for  fish-harvesting,  average 
annual  receijjts  less  than  Sti-.'i  million 
for  charter/party  boats.  100  or  fewer 
employees  for  wholesale  dealers,  or  .500 
or  fewer  (;mplove(;.s  for  seafood 
processors,  llased  on  the.se  thresholds. 
NMFS  determined  that  all  IIMS  ])ermit 
hold(;r.s  are  small  entities. 

'fhis  ])roi)o.sed  rule  contains  new 
r(;|)orting.  recordkeeping,  or  other 
compliance  recpiirements.  'fhe  ])ro))os(;d 
Federal  o|)(;n-acce.ss  commercial 
swordfi.sh  handg(;ar  p(;rmit  would  allow 
NMFS  to  coll(;ct  additional  data 
r(;garding  participants  in  the  swordfish 
fishery  and  landings  through  F(;d(;ral 
d(;aler  reports,  'flu;  new  jiermit  would 
r(;(iuir(;  an  application  similar  to  some 
otlier  cnrn;nt  IIMS  |)(;rmit.s.  'flu; 
information  collected  on  the  application 
wonld  include  ve.s.sel  information  and 
owner  identification  and  contact 
information.  A  mode.st  fee  to  ju'oce.ss  the 
application  and  annual  renewal  fee  of 


approximately  $2.5  may  he;  recpiin;!!.  'flu; 
proposed  ride  also  would  also  adopt 
standard  comm(;rcial  UM.S  jiermit 
r(;porting  r(;(|uirem(;nts  for  this  |)ermit. 
(inrrently.  in  Atlantic  UM.S  fi.slu;rie.s,  all 
commercial  fishing  vessels  and  ('.harti;r/ 
Ileadhoat  vessels  are  re(piir(;d  to  submit 
logbooks  for  all  UM.S  trijis  if  they  an; 
selected  for  reiiorting.  .S(;lected  permit 
holders  are  r(;(inired  to  submit  logbooks 
to  NMF.S  postmarked  no  later  than 
seven  days  after  unloading  a  trip.  If  no 
fishing  activity  occurred  during  a 
calendar  month,  a  “no  fishing"  reiiort 
must  hi;  sul)mitti;d  to  NMF.S.  and  lie 
po.stmarki;d  within  .seven  day.s  aft(;r  the 
(;nd  of  the  month.  (Currently,  the  permits 
most  similar  to  the  ones  being 
considered  in  this  action  (UM.S  (iharter/ 
Ileadhoat.  Atlantic  tunas  General 
category,  and  Atlantic  tunas  llarjioon 
i:ategory  pi;rmit)  are  not  s(;lected  for 
submitting  logbooks,  although  thev  are 
eligible  for  sel(;ction. 

'fhis  ])ropo,sed  rule  would  not 
conflict.  du])licate.  or  overlap  with  other 
relevant  Federal  rides.  Fishermen, 
dealers,  and  managers  in  these  fisheries 
must  comply  with  a  numl)i;r  of 
inti;rnational  agreiinients,  domestic 
laws,  and  other  l'’MF.s.  'fhese  include, 
hut  are  not  limitiid  to,  the  Magnuson- 
.Stevens  Act,  the  Atlantic  'funas 
Cionvention  Act.  the  High  .Seas  Fishing 
(iom])liance  Act,  tlu;  Marine  Mammal 
Protection  Act.  the  iMulangered  .S])eci(;s 
Act.  the  National  Environmental  l^ilicy 
Act.  the  Paperwork  Reduction  Act,  and 
the  Cioastal  Zone  Management  Act. 
NMF.S  does  not  hiilieve  that  the 
proposed  riignlations  duiilicate.  oviirlaj), 
or  conflict  with  any  nilevant 
regulations.  Federal  orotherwi.se. 

tinder  5  U..S.G.  6()3(c),  agencies  are 
required  to  descrilu;  any  alternatives  to 
the  pro])o.sed  rnh;  that  accomplish  the 
stated  objectives  and  which  minimize 
any  significant  economic  imjiacts.  Idiese 
imjiacts  are  di.scu.ssed  helow  and  in  the 
draft  Environmental  Assessment  for  the 
projKised  action.  Additionally,  the  RFA 
(5  IJ..S.G.  6()3(c)(l  )-(4))  lists  fourgiineral 
categories  of  significant  alternatives  that 
would  assist  an  agency  in  the 
development  of  significant  altiirnatives: 
(1)  Estahlishment  of  differing 
compliance  or  reporting  reciuirements  or 
tinuitahles  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
clarification,  consolidation,  or 
sinqilification  of  compliance  and 
reporting  niipiirements  under  the  rule 
for  such  small  entities;  (3)  use  of 
piiiiormance  rather  than  design 
standards;  and  (4)  exemptions  from 
coverage  of  the  rule  for  small  entities. 

In  order  to  meet  the  objectives  of  this 
projuised  ride,  consistent  with  the 
Magnuson-.Stev(;ns  Act,  NMF.S  cannot 


exempt  small  entities  or  changi;  the 
reporting  requirements  only  for  small 
entities  hecau.se  all  the  entities  affected 
are  considered  small  entities,  'riiiis, 
there  an;  no  alti;rnatives  di.scu.ssed  that 
fall  under  the  first  and  fourth  c.ategori(;s 
di;scrihed  above.  NMf'.S  does  not  know 
of  any  performance  or  design  standards 
that  would  satisfy  the  aforementioned 
objectives  of  this  rulemaking  while, 
concurrently,  complying  with  the 
Magnuson-.Stevens  Act.  'riiiis,  th(;re  an; 
no  alternatives  considered  under  tlu; 
third  category.  All  of  the  permit 
alternatives  being  considered,  except  for 
the  no-action  alternative,  could  result  in 
ailditional  reiiorting  reciuirements 
(cat(;gory  two  above)  due  to  the  issuance 
of  new  permits  if  new  permit  holders 
are  .selei:t(;d  for  reporting.  Th(;,se  an; 
standard  reporting  re(iuiremc;nt.s 
reqnin;d  of  all  IIM.S  commercial  permit 
hoidi;r.s.  'riuis.  there  are  no  alternatives 
discu,ss(;d  that  fall  undi;r  the  .second 
cati;gory  di;.scril)t;d  above,  'riiis  propo.sed 
action  would  improve  information 
coll(;ction  by  allowing  NMF.S  to  coll(;ct 
important  fishery  depend(;nt  data,  if 
necessary,  that  could  he;  u.sed  forciuota 
monitoring  and  stock  as.sessments. 

In  this  rulemaking,  NMlvS  considen;d 
two  diff(;rent  cati;gorii;s  of  i.ssnes  to 
addn;ss  swordfish  managc;m(;nt 
measun;s  where  (;ach  issue;  had  its  own 
range  of  alternativ(;.s  and  suh- 
alt(;rnatives  that  would  m(;(;t  tlu; 
ol)j(;ctives  of  the;  Magnu.son-.St{;ven.s  Act 
and  the  2006  Gon.solidat(;d  UM.S  FMI’. 
'Fhe  first  catc;gory  of  altc;rnativ(;.s 
(Alternatives  1. 1-1.3  and  sub- 
alternatives)  addres.ses  swordfish 
p(;rmitting  alt(;rnatives.  The  second 
category  of  alternativ(;.s  (Alternatives 
2. 1-2.3  and  suh-alternatives)  addre.ssc;.s 
swordfish  retention  limits.  The  (;xpected 
(;t:onomic  impacts  th{;se  alternatives  and 
sub-alternatives  may  have  on  small 
entitic;s  are  summarized  helow.  The  full 
IRFA  and  all  its  analy.ses  can  be  found 
in  draft  Amendment  8.  In  total.  NMFS 
analyzed  15  differ(;nt  alternatives  and 
snh-alternatives,  and  provided 
rationali;.s  for  identifying  the  pr(;fi;rred 
alternativ(;.s.  'Fhe  .s(;v(;n  permit 
alti;rnatives  range  from  maintaining  the 
.status  quo  for  IJ..S.  North  Atlantic 
swordfish  fisheri(;.s  to  creating  a  new 
conimere:ial  swordfish  handg(;ar  p(;rmit 
and  modifying  the  UM.S  (iliartc;;/ 
H(;adh()at  iiermit  to  allow  fishing  for  and 
.sales  of  swordfi.sh  und(;r  sp(;cific 
limitations.  NMF.S  analyzc;d  eight 
alternativ(;.s  that  would  allow  NMF.S  to 
imph;ment  swordfish  retention  limits 
applicable;  to  the  ni;w  jiermit  in  a  range 
from  zero-to-six  fish.  .Seven  of  these 
altcirnatives  wonld  allow  NMF.S  to 
modify  daily  triji  limits  using  in-season 
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adjustment  ])ro(;edures  similar  to  those 
codified  for  l)luefin  tuna  at 
§  (Klf). 27(a)(8).  NMFS  assessed  the 
im])acts  of  the  retention  limit 
alternatives  on  both  a  fishery-wide  basis 
and  utilizing  an  approaidi  whic.h  could 
be  tailored  on  a  regional  basis. 

Alternative  1.1,  the  no  action 
alternative!,  maintains  the  existing 
swordfish  limited  access  permit 
program  and  would  not  establish  a  new 
.swordfi.sh  permit.  Under  Altiiinative 
1.1,  NMFS  does  not  anticipate  any 
substantive  change!  in  e!e:e)ne)mic  impaels 
as  the  II.S.  sweerelfish  fi.shery  is  already 
operating  under  the  eairrent  re!gulatie)ns. 
luitry  inte)  the  e:e)mmere;ial  sworelfish 
fishery  we)nlel  remain  eliffieailt  elue  to 
high  limiteel  ae:e:ess  ]M!rmit  costs  anel  the 
eairrent  seaireaty  of  available  permits.  In 
terms  of  available  iind  unutilized 
swordfi.sh  quota,  this  alternative  eanilel 
e:ontrihute  to  a  lo.ss  of  potential  ineanne 
feir  fishermen  whei  woulel  like  te)  fish 
e;onnnereaally  feir  sworelfish.  but  are  neit 
able  te)  e)btain  limiteel  acea!ss  iiermits. 
Under  A'l’CA  (16  U.S.C.  671  et.  .see/.)  anil 
the  Magnu.son-Stevens  Ae:t.  NMFS  is 
ri!i|uiri!el  to  proviile  U.S.  fishing  ve!sse!ls 
with  a  reasomihle  opportunity  to  heirvest 
the  RXiA'l’-reHaimmenileel  epiota. 
Although  thi!re  is  suffieaemt  epiota  to 
allow  U.S.  fishermen  to  e:ate;h  more 
.sworelfish  anel  remain  within  the 
l(X]A'l’-ri!ia)nnne!neli!el  ejuota.  eairrent 
eliffieadtiixs  a.s.se)e:iate!el  with  obtaining  a 
limiteel  aceaxss  permit  may  he  a 
eamstraining  fae:tor.  Fortius  reaison.  the 
“no  aeXion”  alternative  is  not  i)re!ferreel 
at  this  time. 

Alternative  1.2.  a  preferreel 
alternative,  wonlil  establish  a  new  ojien- 
ae:ce.s.s  eaimmercial  sworelfish  jiermit 
and  mollify  existing  opien  ai:(a!ss  HMS 
permits  to  allow  for  the  eamnnereaal 
retention  of  .swordfish  using  handgears. 
NMFS  antieapates  jiositive  economic 
impacts  for  some  U.S.  fishermen  uniler 
alternative!  1.2.  It  woulel  allow  sinall- 
.seaile  U.S.  fishermim  to  use  hanelgear 
(roll  anel  reiel.  handline,  harpoon,  bandit 
genir,  anel  gre!e!n-stie;k).  to  fisli  for  anil 
e:ommere:ially  sell  a  limiteel  amount  of 
sworelfish  (ze!ro  to  six  fish  per  vessi!!  ])e!r 
trip)  to  iiermitteel  sworilfisli  elealers. 

This  altia  native  woulel  reuluce  eexmomie; 
barriers  to  the  connnereaal  sworelfish 
fi.shery,  proviele  more  e)])])ortimitie.s  to 
fish  coimneneaally  for  sworelfish,  anel 
potentially  proviele  euxinomie;  benefits  to 
some!  fishermem.  For  examjile,  if  a  new 
emtrant  landexl  10  sworelfish  per  year 
uneler  this  alternative,  they  e:e)nlel  reealize 
an  ineaea.se  in  annual  greiss  revenues  eif 
appreiximately  .$4,329.60.  One  tri]) 
laneling  six  sworelfish  e:oulel  yielel 
$2, .'198  in  greiss  revenue's. 

NMFS  reuieiveel  e:omme!nt.s  from  some 
eairrent  sweirelfish  limiteel  aexiess  jiermit 


heilelers  ihiring  publie:  meietings  tei 
eli.seaiss  the  2009  ANPR  (74  FR  26174, 
june  1, 2009)  expressing  e:e)ne:e!in  that 
eistahlishing  a  new  sweirelfish  iiermit 
i:e)ulil  reelnea!  ex-vexssel  swen  elfish  prie.es 
anel  the!  value  of  e!xi.sting  limiteul  aia.ess 
swenelfish  permits.  It  is  not  pei.ssible  te) 
preuasely  i)re!elie;t  the  number  of  nenv 
applieamts  for  e)pe!n  aea.ess  e:e)mme!re:ial 
sworelfish  permits,  hnl  NMFS  expends 
that  seeme  eairreait  renaenitieenal  fishermen 
with  IIMS  Angling  permits  will  remain 
renirenitieenal,  rather  than  shift  te) 
iionnnereaal  fishing.  Tliene  are  iunne!re)us 
e:e)nnne!reaal  fishing  ve!.s.se!l  satety 
renpiirements  anel  management 
re!gulatie)n.s  te)  enjinjily  with  when 
e)i)e!rating  a  ennnmereaal  fishing  business 
that  may  eli.sea)nrage  .some  renTeational 
fishermen  fre)m  e)l)taining  a  eaimmereaal 
permit.  Uneler  the  propeeseel  re!gulations. 
similar  to  the  reignlations  that  applv  te) 
the  Atlantie;  tunas  General  e;ate!ge)rv 
pe!rmit,  fishermen  issueel  a  new 
Sworelfish  Geineral  Connnereaal  jjermit 
we)ulel  ne)t  he  able  to  eebtain  an  HMS 
Angling  eiateegory  permit.  Therefore,  a 
renannitional  fisherman  who  eebtains  a 
Sweerelfish  Ge!ne!ral  (nemniereaal  permit 
woulel  feerfeit  the  ability  te)  fish  fe)r 
Atlantie;  hillfishes,  imle.ss  then'  are 
fishing  in  a  re!gi,ste!reel  IIMS  loiirnament, 
he!e:ause!  fishing  for  theese!  .spe!e:ie!s  is 
])e!nni.s,sil)le!  only  when  issiieel  an  HMS 
Angling  e)r  Gharter/Henielbeeat  permit. 
Aelelitionally,  the  ability  to  fish 
re!e:re!atie)nally  fe)r  Atlantie;  tunas  anel 
sharks  woulel  he  feerfeiteel  unless  thev 
are  fishing  in  a  re!gi.ste!re!el  HMS 
teenrnament  or  heelel  api)re)priate 
e:e)nnne!re;ial  tuna  anel/eer  .shark  permits. 
Ne!gative!  impai;t.s  e)n  e;niTe!nt  sweerelfish 
limiteel  ae;e;es.s  peainit  holeleers  e;e)ulel  be 
mitigateil  by  eistahlishing  le)we!r 
redentiein  limits  feer  the  new  eepen  ace;e.ss 
liermit  than  the  limits  that  e;urrently 
e!xi.st  for  limiteel  ae;e;es.s  peninits.  NMFS 
prefens  Alternative  1.2  at  this  time. 
l)e!e:anse!  it  weeiilel  ine;re!a.se!  ae;e:e).s.s  to  the 
e;omme!re;ial  sweerelfish  fishery,  woulel 
have  positive  se)e;ie)-e!e;one)mie;  im])ae;t.s 
for  fishermen  who  are  e;iirrently  unable 
to  obtain  a  sworelfish  limiteel  ai;e;e!s.s 
])ermit,  anel  woulel  have  neutral  to 
minor  ee;ole)gie;al  in)|)ai;t.s.  Aelelitionally, 
this  alternative  woulel  proviele  ine;re!ase!el 
o])j)e)rlnnities  te)  ineere  fully  utilize  the 
IGGAT-re!e;e)mme!nele!el  elomeestie;  Neerth 
Atlantie;  swenelfish  epiota  alloeiation  anel 
thus  e;e)nlel  have  long-term  benefits  to  all 
sworelfish  fisherman  by  inqn'oving  the 
Uniteil  States'  position  with  regarel  to 
maintaining  its  epiota  share  at  IGCiAT. 

Sub-alternative  1.2.1  woulel  meielifv 
the  existing  o])e!n-ae;e;e!.s.s  Atlantie;  tunas 
Geneiral  e;ate!gory  peirmit  tei  allow  feir  the 
e;e)nnne!re;ial  reitentiem  eif  sweirelfi.sh  using 
hanelgears  (roel  anel  reiel,  hanelline. 


harpoeni,  hanelit  gear,  anel  green-stie.k) 
anel  rename  the  meielifieul  permit  as, 
potentially,  the  Atlantie;  tunas  anel 
.swenelfish  General  e;ate!ge)rv  permit.  It 
woulel  result  in  many  e)f  the  same  .se)e;ie)- 
e!e;onomie;  im])ae;ts  as  Alternative  1.2.  In 
aelelition.  siib-alteirnative  1.2.1  woulel 
minimize  the  e;e)sts  asse)e;iate!el  with 
eibtaining  the  new  sweirelfish  pen  init  feir 
persenis  that  have  alreiaelv  beiem  i.ssneel 
the  Atlantie;  Tunas  General  e;ate!ge)rv 
liermit  bei'.ause  they  wenilel  only  neieel  to 
eihtain  enie  permit  rather  than  two. 

Siih-alternative  1.2.2  wenilel  moilifv 
the  eixisting  e)i)e!n-ae;e;ess  Atlantie;  tunas 
Ilarpeieni  cateigory  pen  init  tei  alleiw  for 
the  e;e)nnne!re;ial  retentiein  of  sweirelfish 
using  harjioem  genir.  This  alternative 
wenilel  result  in  many  eif  the  same 
inqiaeits  as  Alternative  1.2.  Aelelitionallv, 
it  wenilel  minimize  the  e;e).st.s  a.s.se)e;iate!el 
with  eibtaining  the  new  jiermit  for 
persons  that  have  alreaely  been  issueel 
the  Atlantie;  Tunas  Haiqieiem  e;ate!genv 
Jiermit  be!e;ause!  they  woulel  only  neieel  to 
eihtain  erne  jiermit  rather  than  two. 
Sj)e!e;ifie;ally.  it  wenilel  jneiviele  e!e;e)ne)mie; 
benefits  tei  currenit  Atlantic  tunas 
llarjKion  e;ate!ge)rv  jieninit  heilelers  that 
want  te)  heith  harjioein  swenelfish  anel 
alse)  fish  for  tunas  uneler  Atlantie;  tunas 
Harjieion  e;ate!ge)rv  reign  hit  iems. 

Snh-alternative  1.2.3,  a  jnefeirreiel 
alternative,  woulel  alleiw  HMS  GharteiV 
Heiaelhoat  jiermit  heilelers  tei  fish  nneleir 
eijien  ae;e;e!.ss  sweirelfish  e;einune!re;ial 
reigulatieins  using  reiel  anel  reel  anel 
hanillines  when  fishing  e;e)nnnere;ially 
[i.o..  not  on  a  for-hire  triji  with  jiaying 
jiassengers).  It  woulel  result  in  manv  of 
the  same  imj)ae;ts  as  Alternative  1.2  anel 
jiroviele  eeieinomie;  heneifits  to  GHB 
jieirmit  heilelers  when  fishing 
e;ennme!re;ially  (/.ei..  not  on  a  for-hire 
triji).  It  e;e)iilel  also  .streamline  jiermit 
i.s.siiane;e!  liee;au.se  GHB  vessels  wenilel 
neit  neieiel  to  obtain  anotheir  jiermit. 

Suh-alternative  1.2.4.  a  jireferreel 
alternative,  wenilel  e;re!ate  a  sejiarate 
ojien  ae;e;es.s  i;ennme!re;ial  sweirelfish 
Jiermit  tei  alleiw  lanelings  using 
hanelgeiar.  This  alteirnative  wenilel  have 
similar  imjiae;t.s  as  Alternative  1.2. 
aheive.  However,  it  wenilel  increia.se  the 
e;e)st.s  asse)e;iate!el  with  obtaining  the 
Jiermit  for  jier.seins  that  have  alreiaely 
lieen  issueel  an  Atlantie;  Tunas  Geneiral 
eir  Harjieiein  e;ate!geirv  jiermit.  This 
alternative!  wenilel  neit  streamline!  jmrmit 
issiiane;e!  for  jiin'sons  that  want  to 
e;e)nnne!re;ially  fish  feir  heith  tunas  anil 
.sworelfish,  he!e;aiise  they  wenilel  neeel  to 
obtain  two  ilifferent  jiermits  to  e;e)nelue;t 
these  ae;tivitie!.s.  NMFS  jirefers  snh- 
alternative  1.2.4  at  this  time.  he!e;aii.se!  it 
woulel  ine;rease!  ae;e;es.s  to  the 
i;ennme!re;ial  sworelfish  fi.shery,  woulel 
have  jieisitive  .se)e;ie)-ee;e)nennie;  imj)ae;t.s 
feir  fi.shermen  whei  are  e;urre!nllv  iinahle 
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to  obtain  a  swordfish  limitod  access  idln 

Dcrmit.  and  wonld  have  neutral  to  tup 

minor  ecological  inii)acts  Additionally.  sw. 

snh-alternative  1 .2.4  would  belter  mu 

(Miahle  NMFS  to  dilTerentiate  between  uiu 
tuna  and  swordli.sb  handgear  fishermen  cua 
in  order  to  bett(;r  monitor  and  assess  wo 

these  fisheries. 

Alternative  1.3  wonld  allow  lor  an  icg 

unspecified  ninnhin-  of  new  swordfish  or 

limited  access  permits  to  he  issued.  1  Ic 

Deiieiuling  upon  the  (jualificalion  pn 

criteria,  this  alternative  couUl  nniirove  to 

access  to  the  lisherv  and  provide  ret 

oconoinic  benefits  io  some  fishermen  es 

that  (lualifv  fur  the  new  limited  access  fii 
permit.  However,  it  could  also  adversely 
affect  some  fishermen  who  do  not  u( 

(lualifv  fur  a  limited  access  permit.  This  re 
alternative  cuuld  limit  any  negative  m 

ecunumic  and  social  impacts  un  current  n 
commercial  swordfish  limited  access  ai 

permit  holders  by  limiting  the  numher  a( 
of  new  swordfish  permits  issued.  ti 

Selection  of  this  alternative  may  reciuire  v 
among  other  things,  the  estahlishment  of  s 
(lualification  criteria,  control  dales.  ti 

apiilication  deadlines,  apiilication  a 

procedures,  and  grievance/apjieals  a 

procedures  for  jiersons  who  have  ^ 

initiallv  been  determined  as  not  eligible 
to  (pialify  fur  a  limited  access  permit.  i 

'I’hese  aspects  cuuld  increase 
administrative  costs  fur  NMl-S  and  ' 

increase  the  rejiurting  hunlen  tor  the 
public  to  demunslrate  that  they  meet 
(lualifving  criteria. 

Alternative  2.1  would  e.slahlisli  a 
fisherv-wide  zero  to  six  swurdli.sh 
retention  limit  range  lor  the  new  and 
modified  iierniits.  and  codify  a  specitic 
i-olention  limit  within  that  range.  This 
alternative  could  proviile  some 
fishermen  with  the  ability  to 
conunerciallv  laml  swordfish,  thereby 
resulting  in  positive  economic  benefits 
if  the  limit  were  set  above  zero. 
Additionallv.  economic,  benefits  are 
anticipated  for  swordfish  dealers  and 
processors,  fishing  tackle  manufacturers 
and  suppliers,  bait  suppliers 
restaurants,  marinas,  and  fuel  providers. 
NMFS  anticipates  a  retention  limit 
range  of  zero-to-six  swordfish  \voidd 
iirovide  a  seasonal,  or  secondary,  fisheiy 
for  most  jiarticijiants.  This  alternative  is 
not  expected  to  facilitate  a  year-round 
fishery  in  most  areas,  with  the  possible 
exception  of  south  Morida.  wheie 
swordfish  can  he  available  year-round. 
There  is  a  notable  difference  in  the  ex- 
vessel  revenue  produc.ed  hy  a  one 
swordfish/tri])  limit  versus  a  six 
swordfish/trip  limit.  A  single  swordtish 
is  estimated  to  he  worth  S4:i2.9(i  ex¬ 
vessel,  on  average,  whereas  six 
swordfish  would  produce  S2..'1‘)7.7(i  ex¬ 
vessel.  For  a  vessel  making  10  trips  per 
year  and  retaining  the  maximum 


allowable  numher  of  swordtish  on  each  Noi 
trii).  annual  gross  revenue  derived  from  hgl 
swordfish  would  range  Ironi  $4,320.00  Moi 

under  a  one-fish  limit  to  $23,077.00  arei 

under  a  six-fish  limit.  Codifying  a  single  Sea 
coast-wide  swordfish  retention  limit  wo 

wouUl  jirovide  certainty  to  both  a 

fishermen  and  law  enforcement  "t'l 

regarding  the  swordfish  retention  limit  uii 
for  the  new  open  access  permit. 

1  lowever,  this  alternative  wonld  not  I'  o 

provide  in-.sea.son  adjustment  authority  pei 

to  (luicklv  inodifv  the  .swordfish  an 

retention  limit  regionally  hy  using  pre-  ve 
established  criteria  and  thus  would  At 

limit  NMFS’  management  llexihility.  ve 

Alternative  2.2  would  establish  a  le 

coast-wide  zero-to-six  swordfish  or 

retention  limit  range  lor  the  mnv  and  di 
modified  permits  and  codify  a  siiecific  In 
retention  limit  within  that  range.  In  $1 

addition,  it  w-ould  provide  in-season  $ 

adjustment  authority  for  NMFS  to 
inodifv  the  swordfish  retention  limit  al 

within  the  range  (zero  to  six)  using  in-  n 
[  season  adjustment  iirocednres  similar  to  ti 
tho.se  codified  at  §  03.3.27  (a)(H).  This  S 
alternative  would  have  the  same  social  U 
and  economic  imjiacts  as  Alternative 
'2.1,  hut  would  provide  less  certainty  to  p 
•  fishermen  and  law  enforcement  t. 

regarding  possible  in-season  changes  to  i 
the  swordfi.sh  retention  limit.  Positive 
economic  benefits  could  occui  if  the 
retention  limit  was  increased  during  the 
fishing  season  based  ujion  information 
indicating  that  sufficient  (piota  was 
available,  or  niion  other  pre-estahlished 
criteria. 

Alternative  2.3.  a  jireterred 
:  alternative,  wonld  e.stahlish  swordtish 

management  regions  and  a  zero-to-six 
swordfish  retention  limit  range  w'lthin 
each  region  for  the  new  and  modified 
permits  and  codify  specific  regional 
s  limits  within  that  range  w'ith  authority 
to  adjust  the  regional  limits  in-season 
based  on  pre-estahlished  criteria.  1  his 
alternative  would  have  similar  social 
;rs  and  economic  imjiacls  as  Alternative 
‘2.1.  If  a  regional  retention  limit  is  set  at 
>rs  zero,  NMFS  expects  no  change  in  socio¬ 
economic  impacts.  If  a  regional  limit  is 
set  at  anv  level  above  zero,  this 
icrv  alternative  could  provide  economic. 

;  is  benefits  to  some  commercial  handgear 

1  fishermen  if  they  were  iireviously 

)lo  inac.tive  and  obtain  the  new  and 

modified  permits  and  begin  li.shing. 
d  NMFS  jirefers  Alternative  2.3  at  this 
X-  time,  becau.se  it  would  allow  swordfish 
retention  limits  to  be  (piickly  modified 
using  in-season  adjii.stment  authority 
fish  and  jirovide  additional  nexibility  to 

manage  swordfish  regionally.  ,  i  i-  i, 

Sub-Alternative  2.3.1  would  e.stahlish 
ex-  regions  ha.sed  uiion  existing  major  11. .s. 
per  domestic  fishing  areas  as  reported  to 
ICHAT  (Northeast  Distant  area. 


Northeast  Coastal  area.  Mid-Atlantic 
Bight  area.  South  Atlantic  Bight  area. 

Morida  Fast  Coast  area.  Culf  of  Mexico 
area.  Caribbean  area,  and  the  Sargasso 
Sea  area).  Socio-economic  iinjiacts 
would  be  the  same  as  Alternative  2.3 
above.  If  this  sub-alternative  were 
imiilemented,  NMFS  is  considering  an 
initial  swordfi.sh  retention  limit  ol  one 
swordfish  per  vessel  per  Iri))  lor  the 
Floriila  Fast  Coast  area,  two  swordfish 
per  vessel  per  trip  for  the  Caribbean 
area,  and  a  limit  of  three  swordfish  iier 
ves.sel  per  triji  for  the  Northwest 
Atlantic  and  Culf  of  Mexico  regions,  for 
vessels  making  10  trips  per  year  and 
retaining  the  maximum  allowable  limit 
on  each  trip,  annual  gross  revenue 
derived  from  swordfish  would  range 
from  $4,329.00  under  a  one-fish  limit, 
.$0,059.20  under  a  two-fish  limit,  and 
$12  90H.00  under  a  three-fi.sh  limit. 

.Sub-Alternative  2.3.2,  a  iirelerred 
alternative,  would  establish  larger 
regions  than  suh-alternative  2.3.1,  with 
,  the  addition  of  a  sejiarate  Florida 
Swordfish  Management  Area 
(Northwest  Atlantic,  Cull  of  Mexico, 
Caribbean,  and  a  Florida  Swordfi.sh 
ManagiMiKiut  Aroa  as  dolinocl  biilow). 

Undor  this  suh-altornativo,  swordlish 
management  measures  could  still  be 
tailored  geograiihically  to  the  biologic.i 
factors  affecting  a  particular  region; 
c  however,  the  regions  would  be  larger 
(with  the  possible  excejition  of  the 
separate  Florida  Swordfish  Management 
1  Area).  Under  this  alternative.  NMKS 
would  ])ro]K)se  an  initial  swordlish 
retention  limit  of  one  swordfish  pi-'' 
vessel  per  trip  for  the  Florida  Swordlish 
Management  Area,  two  swordfish  per 
vessel  iier  trij)  for  the  Caribbean  area, 
and  a  limit  of  three  swordfish  per  vessel 
per  trip  for  the  Northwest  Atlantic  and 
Culf  of  Mexico  regions,  'fhese  retention 
limits  fall  within  the  range  discussed 
;  under  Alternative  2.3  above,  and  could 
be  modified  in  the  future  using  m- 
season  adjustment  procedures  similar  to 
at  those  codified  at  §  (i35.27(a)(H).  I'oi  a 
io-  ve.ssel  making  10  trips  jier  year  and 
is  retaining  the  maximum  allowable  limit 
on  each  trij).  annual  gross  revenue 
derived  from  swordfish  would  range 
ir  from  $4,329.00  under  a  one-fish  limit, 
.$8,059.20  under  a  two-lish  limit,  and 
$12,988.80  under  a  three-fish  limit. 

To  estimate  the  number  of  entities 
affected  bv  a  siiecial  Florida  .Swordlish 

ish  Management  Area,  NMP.S  lir.st 

(.(1  determined  the  number  ol  Atlantic 

.  tunas  Ceneral  category  permits  issued. 

In  2011.  there  were  4,084  Atlantic  tunas 
Ceneral  category  permits  issued.  1  his 
,lish  number  was  used  as  a  proxy  to  estimate 
I.S.  the  total  number  of  new  Swordfish 
)  Ceneral  C’.ommercial  permits  that  could 

be  issued  fishery-wide.  In  2011. 44 
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jiercent  ol  all  Direeted  and  Incidental 
.swordlish  limited  access  iiermits  wen; 
issued  in  I'Merida.  Additionally,  in  2011. 
03  percent  of  all  swordfish  Handgear 
limited  acce.ss  permits  were  i.ssned  in 
I'dorida.  Taking  the  avinage  of  these  two 
mnnhers  jirovided  an  (estimate  of  .13.5 
])(;rc(mt,  which  is  used  as  an  estimate  of 
the  ])erc(mt  of  new  sworilfish  ])ermits 
that  could  he  issued  in  Florida.  Using  an 
estimated  rate  of  .13..')  percent  of  4.084 
potential  new  permits  provides  an 
estimate  of  2,181  iiotential  mnv 
commercial  swordfish  handgear  permits 
that  could  he  issued  in  Florida. 
A.ssinning  that  two-thirds  ofthe.se 
|)ermits  are  i.ssned  to  vessels  on  the  east 
coa.st  of  Florida,  potentially  1.411  new 
oj)en-access  swordfish  jiermits  could  he 
issued  on  the  east  coast  of  Florida  (O.OtiO 
*  2,181  =  1,41.1). 

Suh-Alt(!rnative  2. 3. 2.1,  a  preferred 
alternative,  would  estahli.sh  a  Florida 
Swordfish  Managcmient  Area  that 
includes  the  Fast  Florida  Coast  pelagic 
longline  closed  area  through  the 
northwestern  houndary  of  Monroe; 
Countv,  FL,  in  the  Culf  of  Mexico  (see 
§831.2  for  hounding  coordinates). 
Ap])roximatelv  1,411  new  permit 
holders  could  derive  up  to  84.328.80 
amuiallv  under  a  one-fish  limit, 
assuming  they  each  took  10  tri]).s  jjer 
year  and  lamled  one  fish  on  each  trip. 
NMFS  |)refers  suh-alternative  2. 3. 2.1  at 
this  time,  because  it  ])rovides  flexibility 
to  manage  the  Florida  commercial 
handgear  swordfish  fisherv  using 
honndaries  that  are  already  established 
and  which  corresjiond  to  an  area  that 
provides  important  habitat  for  many 
ilMS  and  jirotected  species,  including 
swordfish,  marlin,  sailfish,  .sea  turtles, 
and  marine  mammals.  This  area  is  akso 
very  accessible  for  large  numbers  of 
commercial  anil  recreational  fishing 
vessels. 

Sub-Alternative  2.3. 2.2  would 
(;.stahli.sh  a  Florida  Swordfish 
Management  Area  that  extends  from  the 
Ceorgia/Florida  border  to  Key  West,  FL. 
This  area  is  larger  than,  and  includes, 
the  Ea.st  Florida  Coast  pelagic  longline 
clo.sed  area,  'rherefore,  the  economic 
impacts  described  for  sub-alternative 
2. 3. 2.1  would  also  occur  within  this 
area.  Additionally,  because  this  special 
management  area  would  be  larger  than 
sub-alternative  2. 3. 2.1,  slightly  more 
than  1,411  vessels  could  potentially  he 
affected  by  a  one-fish  retention  limit. 

.Sub-Alternative  2. 3. 2. 3  would 
estahli.sh  a  Florida  .Swordfish 
Management  Area  that  includes  the 
Floriiia  counties  of  .St.  Lucie.  Martin, 
Palm  Peach,  Broward,  Dade,  and 
Monroe.  This  area  is  smaller  than  the 
previous  two  sub-alternatives,  hut 
specifically  includes  oceanic  areas  with 


concentrations  of  swordfish  that  are 
readily  accessible  to  many  anglers. 
Because  this  s})(;cial  management  area 
would  he  smaller  than  the  areas  in  sub- 
alternativi;  2. 3. 2.1,  slightly  fewer  than 

I, 411  ve.ss(;l.s  would  ])otentiallv  be 
aflected  by  the  one-swordfish  per  vessel 
per  trip  r(;tention  limit. 

This  pro])osed  rule  contains  a 
collection-of-information  r(;(piirement 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA).  'fliis  reijuirement  has  been 
submitted  to  OMB  for  ajiproval.  3’his 
collection-of-information  re(|uirement 
would  modify  an  existing  (0848-0327) 
collection  subject  to  review  and 
a])proval  by  OMB  under  the  Pajierwork 
Reduction  Act  (PRA).  Public  reporting 
burden  for  a  new  .Swordfish  General 
(Commercial  permit  is  estimated  to 
average  30  minutes  per  application. 

'I’liis  burden  estimate  includes  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  tin;  data  needed, 
submitting  the  permit  a|)plication,  and 
compli;ting  and  reviewing  the  collection 
information.  On  an  annual  basis,  the 
new  .Swordfish  (ieneral  Gommercial 
permit  would  increa.se  tin;  existing 
collection  by  4.084  respondi;nt.s/ 
respon.ses.  2,042  hours,  and  costs  by 
881.708.  In  total.  0848-0327  would 
include  41,281  r(;.sponse.s/re.spond(;nts. 

II. 843  hours,  and  co.st  8738,017  per 
year.  Public  commiait  is  sought 
regarding:  Whether  this  proposed 
collection  of  information  is  necessary 
for  the  pro])er  performance  of  the 
functions  of  NMF.S,  including  whether 
the  information  .shall  have  practical 
utility:  the  accuracy  of  the  burden 
e.stimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  collected:  and  wavs  to  minimize  the 
burden  of  the  collei;tion  of  information, 
including  through  the  u.se  of  automated 
collection  techniijues  or  other  forms  of 
information  technology.  .Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  Michael 
Glark,  the  Highlv  Migratory  .Species 
Management  Division,  at  tlie  ADDRESSES 
above,  and  by  email  to 
()in/\_suhmission@()iiil).(;()p.;^ov  or  fax 
to  (202)  30.1-7281.  Notwithstanding  anv 
other  provision  of  the  law,  no  person  is 
reijuired  to  respond  to,  and  no  person 
shall  be  subject  to  penalty  for  failure  to 
coinplv  with,  a  collection  of  information 
subject  to  the  reijuirements  of  the  PRA. 
unless  that  collection  of  information 
displays  a  currently  valid  (3MB  control 
numher. 


List  of  Subjects 
50  CFIi  P(tii  000 

Administrative  jiractice  and 
proceduri;.  Gonfidential  business 
information,  l-’isheries.  Fishing,  Fishing 
vessels.  Foreign  relations. 
lntergov(;rnmental  relations.  Penalties, 
Re])orting  and  recordkeeping 
reiiuirements.  .Statistics. 

50  CFH  Fart  035 

Fisheries.  Fishing,  Fishing  ves.sels. 
Penalties,  Reporting  and  recordkeeping 
reijuirements.  Retention  limits. 

Dated:  Fehruarv  14.  2013. 

Alan  D.  Risenhoover, 

Director.  Office  of  Sust(iin(il)le  Fisheries, 
performing  the  functions  and  duties  of  the 
Deputy  Assistant  Administrator  for 
liegnlatory  Programs,  ^Jatiomd  .Marine 
Fisheries  Service. 

P'or  the  reasons  set  out  in  the 
jjreamble.  10  (iFR  jiarts  800  and  831  are 
j)ro])osed  to  he  amended  as  follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

■  1 .  The  authority  citation  for  j)art  800 
is  revi.sed  to  read  as  follows: 

Anlhority:  .1  tl-.S-G.  .Kil  and  Hi  t)..S.(;. 

1801  et  seij. 

■  2.  In  §800.721.  jiaragrajih  (v).  under 
the  heading  “IX.  .Secretary  of 
Gommerce,”  entry  1.  revise  A  to  read  as 
follows: 

§600.725  General  prohibitions. 

***** 


IX— Secretary  of  Commerce 


A.  Swordfish  A.  Rod  and  reel,  har- 

handgear  fishery.  poon,  handline, 
bandit  gear,  buoy 
gear,  green-stick 
gear. 


***** 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

■  3.  rhe  authority  citation  for  jiart  831 
continues  to  read  as  follows: 

Aiithiirily:  Ki  If.S.C.  071  et  se(].:  10  l)..S.(^ 
180 1  et  seq. 

■  4.  In  §  831.2.  revise  the  definition  for 
“Division  Ghief  and  add  the  definition 
for  “Florida  .Swordfish  Management 
Area”  in  aljihahetical  order  to  read  as 
follows: 
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§635.2  Definitions. 


Division  C/j/e/  nieans  the  ('.liief. 

Higlilv  Migratory  .Spcuaes  Management 
Division.  NMFS‘(F/SFl).  131.5  Fa.st-We.st 
Highway,  Silver  Spring.  MD.  2()m(): 
(301)  427-8.503. 


Vlorido  Swordfish  Mana^cniont  Arno 
iiKsins  the  Atlantic  Oi:ean  area  sinuvard 
of  the  inner  hoinularv  of  the  D.S.  FFZ 
from  a  point  intersecting  the  inner 
hoinularv  of  the  U.S.  FEZ  at  31°00'  N. 
lat.  near  jekyll  Island.  (iA.  and 
proceeding  due  ea.st  to  connect  hy 
straight  lines  the  following  coordinates 
in  the  order  stated:  31°00'  N.  lat.,  7H°00' 
W.  long.;  28°17'10"N.  lat..  70°11'24"\Y. 
long.;  then  proceeding  along  the  outer 
houndarv  of  the  EEZ  to  the  intersection 
of  the  FEZ  with  24°00'  N.  lat.;  then 
proceeding  due  west  to  24°00'  N.  lat.. 
82°0'  \Y.  long,  then  jiroceeding  due 
north  to  intersect  the  inner  hoinularv  of 
the  U.S.  FEZ  at  82°  0'  \Y.  long,  near  Key 
\Ye.st.  FF.  'I’liis  management  area  also 
includes  the  area  west  of  Monroe 
Uoimty,  Florida,  from  82  0'  \Y.  long., 
2.5°48'N.  lat.:  then  proceeding 
clockwise  east  along  the  imuir  hoinularv 
of  the  U.S.  FEZ  to  a  jioint  located  at 
82°()'  \Y.  long..  24  48'  N.  lat.:  and  then 
proceeding  diu!  north  to  82  0'  \Y.  long., 
2.5'’48'  N.  lat.  For  ]nirpo.se.s  of 
§()3.5.24(h)(4)(ii).  tlu;  area  in  which  the 
retention  limit  applies  extends  from  the 
inner  hoinularv  of  the  U..S.  FEZ  to  the 
shore  between  31  (K)' N.  lat.  (southward 
of  lekyll  island.  (iA)  through  the  Florida 
Keys  and  northward  along  the  Florida 
west  coast  to  2.5°48'  N.  lat.  (southward 
of  the  northwest  hoinularv  of  Monroe 
Uoimtv.  FF  near  ('.hokoloskee,  FF). 


■  .5.  In  §83.5.4.  paragrajihs  (h)(1).  (c)(1). 
(c)(2).  nivise  introdnctorv  jiaragraph  (1). 
(11(1).  (fl(2).  (11(4),  introdnctorv 
paragraph  (h)(1).  (j)(3).  and  (m)(2).  and 
add  |)aragraj)hs  (c)(4)  and  (f)(.5)  to  read 
as  follows: 


§635.4  PermiFs  and  fees. 


(1)  'I’lii!  owner  of  a  charter  boat  or 
headhoat  u.sed  to  fish  for.  take,  retain,  or 
pos.sess  any  Atlantic  HMS  must  obtain 
an  HM.S  (iharter/Headhoat  ])ermit.  A 
ves.sel  issued  an  HM.S  (iharter/l  ieadhoat 
permit  fora  fishing  year  shall  not  he 
issued  an  I  IMS  Angling  ])ermit.  a 
Swordfish  Ueneral  Uommercial  permit, 
or  an  Atlantic  Tunas  permit  in  any 
category  for  that  .same  fishing  year, 
regardless  of  a  change  in  the  vessel's 
ownership. 


(1)  The  owner  of  any  ves.sel  used  to 
fish  recreationally  for  Atlantic  HM.S  or 
on  which  Atlantic  HMS  are  retained  or 
|)osse.ssed  recreationally.  must  obtain  an 
HMS  Angling  |)ermit.  except  as 
provided  in  § (>3.5. 4(c)(2).  Atlantic  HMS 
caught,  retained,  possessed,  or  landed 
hy  iiersons  on  hoard  vessels  with  an 
HM.S  Angling  jiermit  may  not  he  sold  or 
transferred  to  any  pm'.son  for  a 
commercial  purpose.  A  ve.ssel  issued  an 
HM.S  Angling  permit  fora  fishing  year 
shall  not  he  issued  an  HM.S  Uharter/ 
Headhoat  permit,  a  .Swordfish  (General 
Uommercial  permit,  or  an  Atlantic 
Tunas  permit  in  any  category  for  that 
same  fi.shing  year,  regardless  of  a  change 
in  the  ve.ssel’s  ownership. 

(2)  A  vessel  with  a  valid  Atlantic 
Timas  General  category  permit  issued 
under  jiaragraph  (d)  of  this  section  or 
with  a  valid  Swordfish  General 
Gommercial  permit  issued  under 
paragra])h  (f)  of  this  section,  may  fish  in 
a  riicreational  HM.S  fishing  tournament 
if  the  ves.sel  has  registmeil  for.  paid  an 
entry  fee  to.  and  is  fishing  under  the 
rules  of  a  tournament  that  has  rijgistered 
with  NMF.S’  HM.S  Management  Division 
as  reipiiriul  imdm'  §  (>3.5. .5(d).  \Yhen  a 
vessel  issued  a  valid  Atlantic  Tunas 
General  category  |)ermit  or  a  valid 
.Swordfish  (ieneral  (iommercial  |)ermit 
is  fishing  in  such  a  tournament,  such 
viis.sel  mu.st  comply  with  HM.S  Angling 
category  nigidations,  except  as  provided 
in  paragra])h.s  (c)(3)  and  (c)(4)  of  this 


(4)  A  vessel  issued  a  .Swordfish 
General  (iommercial  permit  fi.shing  in  a 
tournament,  as  authorized  under 
§  83.5.4(c)(2).  shall  comiily  with 
.Swordfish  General  (Commercial  pin'init 
regulations  when  fishing  for.  retaining, 
po.sse.ssing.  or  landing  Atlantic 
swordfish. 


(f)  Swordfish  vossol  i)orinHs.  — (1) 
Except  as  specified  in  paragrajihs  (n) 
and  (o)  of  this  sijction.  the  owner  of  a 
ve.ssel  of  the  United  .States  used  to  fish 
for  or  take  swordfish  commercially  from 
the  managmnent  unit,  or  on  which 
swordfish  from  the  management  unit  arii 
retaiiuul.  pos.ses.sed  with  an  intiaition  to 
sell,  or  .sold  must  obtain,  an  HM.S 
Gharter/Headhoat  |)ermit  i.ssiied  under 
paragra])h  (h)  of  this  .section,  or  one  of 
the  following  swordfish  permits:  A 
swordfish  diriicted  limited  access 
])ermit.  swordfish  incidental  limited 
access  ])ermit.  swordfish  handgear 
limited  access  permit,  or  .Swordfish 
General  (Commercial  permit.  These 
permits  cannot  he  held  in  comhination 
with  each  other  on  the  same  ves.sel, 
exce])t  that  an  HM.S  (Charter/I  leadhoat 


permit  may  In;  held  in  comhination  with 
a  swordfi.sh  handgear  limited  access 
permit  on  the  .same  vessel.  It  is  a 
rehuttahle  presumption  that  the  owner 
or  operator  of  a  vessel  on  which 
swordfish  are  po.sse.ssed  in  exce.ss  of  the 
ri!creational  retention  limits  intends  to 
.sell  the  swordfish. 

(2)  The  only  valid  commercial  Federal 
ve.ssel  permits  for  swordfi.sh  are  the 
HM.S  (Charter/!  leadhoat  ])ermit  issued 
under  paragra])h  (h)  of  this  section  (and 
only  when  on  a  non  for-hire  trip),  the 
.Swordfish  General  (Commercial  permit 
issued  under  ])aragraj)h  (f),  a  swordfish 
limited  access  permit  i.ssued  consistent 
with  ])aragraphs  (1)  and  (m),  or  jiermits 
issued  under  paragrajihs  (n)  and  (o). 


(4)  A  directed  or  incidental  limited 
access  jjermit  for  swordfish  is  valid  only 
when  till!  vessel  has  on  hoard  a  valid 
limited  acce.ss  permit  for  shark  and  a 
valid  Atlantic  Tunas  Fongline  category 
jiermit  i.ssued  for  such  ves.sel. 

(.5)  A  .Swordfish  General  (Commercial 
])(!rmit  may  not  he  held  on  a  ve.ssel  in 
conjunction  with  an  HM.S  (Charter/ 
Headhoat  permit  i.ssued  under 
paragraph  (h)  of  this  siiction,  an  HM.S 
Angling  category  jiermit  i.ssued  under 
jiaragrajih  (c).  a  swordfi.sh  limitiid 
acce.ss  jiermit  issued  consistent  with 
jiaragrajihs  (1)  and  (m).  an  Incidental 
HM.S  .Sijiiid  Trawl  jiiirmit  i.ssued  imdi!r 
jiaragrajih  (n),  or  an  HM.S  (Commercial 
(Carihliean  .Small  Boat  jiermit  issued 
under  jiaragrajih  (o).  Fxciijit  for  the  2013 
fi.shing  year,  a  ve.ssel  issued  a  .Swordfish 
(Ceneral  (Commercial  ojien  acce.ss  jiermit 
for  a  fishing  year  shall  not  he  issued  an 
HM.S  Angling  jiermit  or  an  HM.S 
(Charter/Headhoat  jiermit  for  that  .same 
fishing  year,  regardless  of  a  change  in 
the  ve.sseTs  ownershiji.  During  the  2013 
fi.shing  year,  ves.sel  owners  ajijilying  for 
a  .Swordfish  (Ceneral  (Commercial  jiermit 
must  ahandon  their  HM.S  Angling  or 
1  IMS  Gharter/Headhoat  jiermit  if  their 
ves.sel  has  been  issued  either  of  these 
jiermits. 


(ij  Atlantic  Tunas,  HM.S  Angling. 
HM.S  (Charter/H(!adlioat,  .Swordfish 
(Ciineral  (Commercial,  Incidental  HM.S 
.Sijiiid  Trawl,  and  HM.S  (Commercial 
(Carihliean  .Small  Boat  ve.ssel  jiermits. 


(3)  A  ves.sel  owner  issued  an  Atlantic 
tunas  jiermit  in  the  General,  Harjioon,  or 
Traji  category  or  an  Atlantic  I  IM.S 
jiermit  in  the  Angling  or  (Charter/ 
Headhoat  category  under  jiaragrajih  (h). 
(c).  or  (d)  of  this  section  may  change  the 
category  of  the  ves.sel  jiermit  once 
within  10  calendar  (lavs  of  the  date  of 
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issuance  of  tlie  permit.  After  10  calendar 
(lays  from  the  date  of  issuance  of  the 
])(;rmit.  the  ve.ssel  owner  may  not 
change  tin;  permit  category  until  the 
following  fishing  season. 
***** 

(m)  *  *  * 

(2)  Shark  and  swordfish  pariniis.  'I'he 
owner  of  a  vessel  of  the  Unit(Hl  .States 
n.sed  to  fish  for  or  take  sharks 
commercially  from  tin;  management 
unit,  or  on  which  sharks  from  the 
management  unit  are  retained, 
possessed  with  an  intention  to  sell,  or 
from  which  sharks  from  the 
management  unit  are  sold  must  obtain 
the  applicahle  limited  acce.ss  permit(s) 
issued  pursuant  to  the  recjiiirements  in 
])aragraphs  (e)  ami  (f)  of  this  section,  or 
an  HMS  Commercial  Carihhean  Small 
Boat  permit  issued  under  paragraj)h  (o) 
of  this  section.  'I’he  owner  of  a  ves.sel  of 
the  United  .States  ns(;d  to  fish  for  or  take 
swordfish  commercial Iv  from  the 
management  unit,  or  on  which 
swordfish  from  the  management  unit  are 
nitained,  po.ssessed  with  an  intention  to 
sell,  or  from  which  swordfish  from  the 
managcnnent  unit  are  sold  must  obtain 
tlu!  a])])licahle  limited  acce.ss  permit{s) 
issued  pnrsnant  to  the  re(|nirements  in 
|)aragra])hs  (e)  and  (1]  of  this  section,  a 
.Swordfish  (ieneral  Commercial  pcnniit 
issmul  under  ])aragra])h  (f)  of  this 
section,  an  Incidental  HM.S  .Scpiid  'I'rawl 
IMirmit  i.ssned  under  paragraph  (n)  of 
this  section,  an  HM.S  Commercial 
(iarihhtnm  .Small  Boat  ])ermit  issued 
under  paragraph  (o)  of  this  section,  or 
an  HM.S  (iharter/I  leadhoat  permit  issued 
under  paragra])h  (h)  of  this  section 
which  anthoriz(!s  a  (iharter/Headhoat  to 
fish  coimma’cially  for  swordfish  on  a 
non  for-hire  trij)  subject  to  the  retention 
limits  at^  (i3.‘3.24(bK4)  .  The  commercial 
retention  and  sale  of  swordfish  for 
x’essels  issneil  an  HM.S  Charter/ 
Headhoat  permit  is  ])ermissal)le  only 
when  the  ve.ssel  is  on  a  non  for-hire  trip. 
Only  ])ersons  holding  non-ex])ired  shark 
and  swordfish  limited  access  permit{.s) 
in  the  preceding  year  are  eligible  to 
renew  those  limited  access  ])ermit(s). 
'I'ransferors  may  not  remnv  limited 
access  ])ermits  that  have  been 
transferred  according  to  the  procedures 
in  paragra])h  (1)  of  this  sciction. 
***** 

■  6.  In  §()3.'5.21,  revi.se  jiaragraphs 
(e)(2)(i).(e)(2)(ii).(e)(4)(i).  (e)(4)(iv).  and 
(g)  and  add  ])aragraph  (e)(4)(v)  to  read 
as  follows: 

§635.21  Gear  operation  and  deployment 
restrictions. 

***** 

(e)  *  *  * 

(2)  *  *  * 


(i)  Only  persons  who  have  beam 
issued  a  valid  HM.S  Angling  or  valid 
(iharter/lleadhoat  ])ermit,  or  who  have 
h(!en  i.ssned  a  valicl  Atlantic  Timas 
Ceneral  category  or  .Swordfish  Ceneral 
Commercial  permit  and  are 
partici])ating  in  a  tournament  as 
])rovided  in  (>.'1.5.4  (c)  of  this  ])art,  mav 
])0.s.se.ss  a  bine  marlin,  white  marlin,  or 
roimdscale  spearfish  in,  or  take  a  blue 
marlin,  white  marlin,  or  roimdscale 
spearfish  from,  its  management  unit. 

Blni'  marlin,  white  marlin,  or 
roimdscale  .s|)earfish  may  oidy  be 
harvested  by  rod  and  reel. 

(ii]  Only  persons  who  have  been 
issued  a  valid  HMS  Angling  or  valid 
Charter/lleadhoat  permit,  or  who  have 
been  issued  a  valid  Atlantic  'I’lnias 
Ceneral  category  or  .Swordfish  Ceneral 
Commercial  permit  and  are 
participating  in  a  tournament  as 
jji'ovided  in  §(>3.5. 4(c)  of  this  ])art.  may 
posse.ss  or  take  a  sailfish  shoreward  of 
the  outer  boundary  of  the  Atlantic  FEZ. 
.Sailfish  may  oidy  he  harve.sted  by  rod 
and  reel. 

***** 

(4)  *  *  * 

(i)  No  jierson  may  iiossess  north 
Atlantic  swordfish  taken  from  its 
management  unit  by  any  gear  other  than 
handgear,  green-stick,  or  longline. 
except  that  such  swordfish  taken 
incidentally  while  fishing  with  a  .s(|nid 
trawl  may  he  retained  by  a  vessel  i.ssned 
a  valid  Incidental  HM.S  sipiid  trawl 
permit,  subject  to  restrictions  specified 
in  §  63.5.24(h)(2).  No  jierson  may  possess 
south  Atlantii:  swordfish  taken  from  its 
management  unit  by  any  gear  other  than 
longline. 

***** 

(i\’)  Except  for  iiersons  aboard  a  ves.sel 
that  has  been  issued  a  directed, 
incidental,  or  handgear  limited  acce.ss 
swordfish  jjermit,  a  .Swordfish  Ceneral 
Commercial  permit,  an  Incidental  HM.S 
sipiid  trawl  permit,  or  an  HM.S 
Commercial  Caribbean  .Small  Boat 
])ermit  under  §635.4,  no  |)er.son  mav 
fish  for  North  Atlantic  swordfish  with, 
or  ])o.s.se.s.s  a  North  Atlantic  swordfish 
taken  by,  any  gear  other  than  handline 
or  rod  and  reel. 

(v)  A  ])er.son  aboard  a  ve.ssel  i.ssned  or 
reipiired  to  be  issued  a  valid  .Swordfish 
Ceneral  Commercial  permit  may  onlv 
jiosse.ss  North  Atlantic  swordfish  taken 
from  its  management  unit  by  rod  and 
reel,  handline,  bandit  gear,  green-stick, 
or  harpoon  gear. 

***** 

(g)  (iivan-stick  gaar.  Creen-stick  gear 
mav  only  he  utilized  when  fishing  from 
vessels  i.ssned  a  valid  Atlantic  'I’linas 
Ceneral,  Swordfish  Ceneral 
Ckmnnercial,  HM.S  Charter/lleadhoat,  or 


Atlantic  'I’linas  Longline  categorv 
permit.  'Flu;  gear  nui.st  he  attached  to  the 
ves.sel.  actively  trolled  with  the 
mainline  at  or  above  the  water’s  surface, 
and  may  not  he  dejiloved  with  more 
than  10  hooks  or  gangions  attached. 
***** 

■  7.  In  §  635.22,  paragraphs  (f),  (B(l ) 
and  (I)(2)  are  revised  to  read  as  follows: 

§635.22  Recreational  retention  limits. 

***** 

(f)  North  Atlantic  swordfish.  'I’he 
recreational  retention  limits  for  North 
Atlantic  swordfish  apply  to  ])er.son.s 
who  fish  in  any  manner,  excejit  to 
])er.son.s  aboard  a  ve.ssel  that  has  been 
issued  an  HMS  (duirter/IIeadhoat  |>ermit 
under  §635.4(1))  and  only  when  on  a 
non  for-hire  trip,  a  directed,  incidental 
or  handgear  limited  access  .swordfi.sh 
])ermit  under  §  635.4(e)  and  (f),  a 
.Swordfish  Ceneral  (Commercial  jiermit 
under  §635.4(1),  an  Incidental  HMS 
.Sijnid  'I’rawl  permit  under  §635.4(n).  or 
an  HM.S  Commercial  Carihhean  .Small 
boat  permit  under  §635.4(o). 

(1)  When  on  a  for-hire  trip  as  defined 
at  §635.2,  ves.sels  i.ssned  an  HM.S 
(Charter/lleadhoat  permit  under 
§635.4(1)).  that  are  charter  boats  as 
defined  under  §(>()(). 10  of  this  chapter, 
may  retain,  possess,  or  land  no  more 
than  one  North  Atlantic  swordfi.sh  per 
paying  pas.senger  and  ii])  to  six  North 
Atlantic  swordfish  i)er  ve.ssel  |)er  trip. 
When  such  vessels  are  on  a  non  for-hire 
trip,  they  must  com])ly  with  the 
commercial  retention  limits  for 
.swordfish  specified  at  §  635.24(h)(4). 

(2)  When  on  a  for-hire  trij)  as  defined 
at  §635.2,  ves.sels  issued  an  HM.S 
(Charter/lleadhoat  j)erniit  under 
§635.4(1)).  that  are  headhoats  as  defined 
under  §600. 10  of  this  chapter,  may 
retain,  pos.sess.  or  land  no  more  tlian 
one  North  Atlantic  swordfish  j)er  paving 
passenger  and  up  to  15  North  Atlantic 
.swordfish  per  ve.ssel  i)er  trij).  When 
such  vessels  are  on  a  non  for-hire  trip, 
they  may  land  no  more  than  the 
commercial  retention  limits  for 
.swordfish  specified  at  §  635.24(h)(4). 
***** 

■  8.  In  §  635.24,  paragra])])  (h)(4)  is 
added  to  read  as  follows: 

§635.24  Commercial  retention  limits  for 
sharks,  swordfish,  and  BAYS  tunas. 

***** 

(b)  *  *  * 

(4)  Persons  aboard  a  ve.ssel  that  has 
been  i.ssned  a  .Swordfish  Ceneial 
(Commercial  permit  or  an  HM.S  (Charter/ 
Headhoat  permit  (and  only  when  on  a 
non  for-hire  trip)  are  subject  to  the 
regional  swordfish  retention  limits 
.si)ecified  at  paragraph  (h)(4)(iii).  which 
may  be  adjusted  during  the  fi.shing  year 
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l)a.se(l  upon  the  inseason  regional 
iiitention  limit  adjustment  criteria 
identified  in  paragra])h  (l))(4)(iv)  below. 

(i)  /?eg/o/i.s'.  Persons  aboard  a  vessel 
that  has  Ixuai  issued  a  Swordfish 
('■emnal  (Commercial  permit  or  an  IIM.S 
(Cbarter/lieadboat  pcninit  (and  oidy 
when  on  a  non  Ibr-bire  trij))  may  fish  for 
or  r(!tain  swordfish  in  the  management 
unit.  Regional  retimtion  limits  for 
swordfi.sh  apply  in  four  regions.  For 
pur|)o.s(!s  of  this  siiction.  these;  regions 
are:  The  Florida  .Swordfish  Manag(;ment 
Area  as  d(;fined  in  S83.'i.2;  the 
Northwest  Atlantic  r(;gion  (lederal 
waters  along  the  eaitire  Atlantic  coast  of 
the  United  States  north  of  2H°17'  N. 
latitude,  hut  not  inclusive  e)f  any  water 
located  in  the  Florida  .Swordfish 
Management  Area  as  defined  in  ^835.2); 
the;  (lulf  of  Mexico  region  (any  water 
located  in  the  FFZ  in  the  (;ntir(;  (ndf  of 
Mexico  west  of  82°  \Y.  longitude,  hut 
not  inclusive  of  any  water  located  in  the 
Florida  .Swordfish  Managem(;nt  Area  as 
defined  in  t?83.'j.2):  and  tin;  (Caribbean 
region  (tin;  U..S.  t(;rritorial  waters  within 
the  (Caribbean  as  defined  in  <^822.2  of 
this  chapti;r). 

(ii)  P()ss<issi()n.  vvlontion.  and  /u;u//ng 
rast fictions.  Vessels  that  have  been 
issued  a  .Swordfish  (C(;neral  (Commercial 
|)t;rmit  or  an  HM.S  (Chart(;r/Headhoat 
p(;rmit  (and  onlv  when  on  a  non  for-hin; 
trip),  as  a  condition  of  these;  p(;rmits. 
may  not  pos.sess.  retain,  or  land  any 
more;  swordfi.sh  than  is  .sp(;cifi(;d  for  tin; 
region  in  which  the  vesse;!  is  locati;d. 

(iii)  l{c‘>ion(il  retention  limits.  The; 
.sweerelllsh  re;gie)nal  re;te;ntie)n  limits  fe)r 
e;ae;h  re;gie)n  will  ninge  he;twe;e;n  ze;re)  te; 
six  sweerelfish  pe;r  ve;s.se;l  pe;r  trij).  At  the; 
start  e)f  e;ae:h  fishing  ye;ar.  the  elefault 
re;gie)nal  retentiem  limits  will  apply. 
During  the  fishing  year.  NMFS  may 
aelju.st  the  elefault  re;te;ntie)n  limits  pe;r 
the;  inse;ase)n  re;gie)nal  re;te;ntie)n  limit 
aeljustment  e:rite;ria  liste;ei  in 

^  (j3.'j.24(h)(4)(iv).  if  ne;e;e;.ssarv.  The; 
elefault  re;tention  limits  leer  the  re;gie)ns 
se;t  forth  uneler  paragraph  (h)(4)(i)  are: 

(A)  e)ne  sweereifish  pe;r  ve;.ssel  ])e:r  trip 
fe)r  the  I’leeriela  .Sweerelfish  Management 
Are;a. 

(B)  twe)  sweerelfish  per  vessel  ])e;r  tri]) 
leer  the  (Carihhe;an  re;gie)n. 

((C)  thre;e;  sweerelfish  pe;r  vessel  ])e;r  trij) 
for  the;  Neirthwest  Atlantie:  re;gie)n. 

(D)  thre:e;  sweerelfish  pe;r  ve;sse;l  pe;r  trip 
fe)r  the  (Cidf  eef  Me;xie:e)  re;gie)n. 

(iv)  Inseason  re‘^ionol  retention  limit 
adjustment  criteria.  NMf’.S  will  file;  with 
the;  ()ffie;e;  e)f  the;  l’e;eie;ral  Re;gi.ste;r  fe)r 
pui)lie;atie)n  ne)tifie:atie)n  e)f  anv  in.se;a.se)n 
aelju.stments  te;  the;  re;gie)nal  re;te;ntie)n 
limits.  Befeere  making  anv  inse;ase)n 
aeljustments  te)  re;gie)nal  retentieni  limits. 
NMF.S  will  e;e)nsiele;r  the;  feellowing 
e;rite;ria  anel  e)the;r  relevant  fae;tors: 


(A)  The;  u.se;fulne;ss  e)f  infenimitie)!! 
e)htaine;el  fre)m  hie)le)gie:al  .siuni)ling  iinel 
me)nite)ring  e)f  the;  Neerth  Atlantie: 
sweerelfish  ste)e:k; 

(B)  The;  e;.stimate;el  ability  e)f  ve;.sse;ls 
])artie;ip<iting  in  the;  fishe;ry  te)  lanel  the; 
ame)unt  e)f  swenelfish  epieetii  <iv;iil<il)le; 
l)e;fe)re;  the;  e;nel  e)f  the;  fishing  ye;ar; 

((C)  The;  e;.stimate;el  ameeunts  hv  whie:h 
ejiieetas  for  e)lhe;r  e;ate;ge)rie;s  e)f  the;  fishe;ry 
might  he;  e;xe:e;e;ele;el; 

(D)  Ff)e;e:ts  e)f  the;  aeljustme;nt  een 
ae;e:e)mpli.shing  the;  e)hje;e:tive;.s  e)f  the 
fishery  manage;me;nt  |)lan  anel  its 
amenelments: 

(F)  Variatieens  in  sea.senial  elistrihutieen. 
ahunelane;e;.  eu'  migratie)n  ])atte;rns  e)f 
sweerelfish; 

(F)  Effe;e;ts  e)f  e:ate:h  rate;s  in  eene  re;gie)n 
pre;e:lueling  ve;sse;ls  in  aneether  re;gie)n 
freein  having  <i  re;a.se)nahle;  ojepentunitv  te) 
harve;.st  a  ])e)rtie)n  e)f  the;  e)ve;rall 
sworelfish  epieeta;  anel 

(CC)  Re;vie;w  e)f  ele;i)le;r  re;pe)rts.  laneling 
tre;nels,  anel  the;  avaihihility  e)f  sweerelfish 
on  the;  fishing  greeimels. 

■  t).  In  ()3.').27.  paragraphs  (e:)(l  )(i)(A) 
anel  (e:)(  1  )(i)(B)  are;  re;vise;el  te)  re;ael  as 
Idlleews: 

§635.27  Quotas. 

***** 

(e:)*  *  * 

(1)  *  *  * 

(i)  *  *  * 

(A)  A  sweerelfish  freem  the;  North 
Atlantie:  ,ste)e:k  e:aught  prieer  te)  the; 
elire;e:te;el  fi.she;ry  e:le).sure;  by  a  ve;sse;l  feer 
whie:h  a  elire;e:te;el  sweerelfi.sh  limite;el 
ae:e:e;.ss  permit,  a  .swe)relfish  hanelge;ar 
limiteel  ae:e:e;s.s  ])e;rmit.  a  HM.S 
(Ce)mme;re:i;il  (Carihhe;an  .Small  Be)<it 
])e;rmit.  a  .Swenelfish  (Ceneral 
(Ce)mmere:ial  open  <ie:e:e;.ss  pe;rmit.  eer  an 
1  IM.S  (Charter/l  le;aelhe)at  permit  (anel 
e)nly  when  e)n  ei  ne)n  feer-hire  tri]))  has 
he;e;n  issueel  e)r  is  re;c|uire;el  te)  have  he;en 
issueel  is  e:e)unte;el  against  the;  elire;e:le;el 
fi.she;ry  epiotci.  The;  toted  hase;line  emnual 
fi.she;ry  ejueeta.  he;fe)re;  any  aeljustme;nt.s.  is 
2.5)37.8  mt  elw  fe)r  e;ae:h  fishing  year. 
(Ceensistent  with  a])plie:ahle;  ICfCCA'F 
re;e:e)mme;nel<itie)n.s.  a  ])e)rtie)n  e)f  the;  te)tal 
hei.seline;  emnual  fishery  e|ue)tei  may  he; 
use;el  fe)r  trem.sie;rs  te)  eme)the;r  KCCCAT 
e:e)ntreie;ting  partv.  I'he;  emnual  elire;e:te;el 
e:ate;ge)ry  epieete)  is  e:eile:ulate;el  hv  eieljusting 
fe)r  e)ve;r-  eer  unele;rharve;.sts.  ele;eiel 
elise:eirels.  emv  a])j)lie:ahle;  tremsfe;rs.  the; 
ine:iele;nteil  e:eite;ge)rv  epieeta.  the;  re;.se;rve; 
epieetei  emel  e)the;r  eieljustments  as  ne;e;ele;el. 
anel  is  .suheiiviele;el  inte)  twe)  e;e|ueil  se;mi- 
annueil  pe;rie)el.s:  One;  feer  )emueiry  1 
thre)Ugh  )une;  30.  etnel  the;  e)the;r  fe)r  )ulv 

1  thre)ugh  De;e:emhe;r  31. 

(B)  A  sweerelfish  fre)m  the  Nen  th 
Atlantie:  sweerelfish  .ste)e:k  lemele;el  by  a 
vessel  fe)r  whie:h  an  incielental  sworelf  ish 


limiteel  eie:e:e;.ss  ])e;rmit.  an  ine:iele;ntal 
ilM.S  .Sejinel  Treiwl  j)e;rmit.  an  HM.S 
Angling  permit,  e)r  em  1  IM.S  (Charter/ 

1  le;eielhe)eit  permit  (emel  e)nly  whe;n  e)n  ei 
fe)r-hire;  trij))  heis  he;e;n  i.ssueel.  e)r  ei 
swenelfish  freem  the;  Neerth  Atlantie:  .ste)e:k 
e:enight  eifter  the;  e;ife;e:tive;  eleite;  e)f  ei 
e:le)sure;  e)f  the;  elire;e:le;el  fisherv  freeni  a 
ve;sse;l  lor  whie:h  ei  sweerelfish  elire;e:te;ei 
liniite;el  ae:e:e;ss  ))e;rmit.  a  sweerelfish 
hemelge;ar  limiteel  eu:e:e;.ss  pe;rmit,  ei  HM.S 
(Ce)mme;re;ieil  (Ceiril)he;em  .Smeill  Be)eit 
permit,  a  .Sweerelfish  (jeneral 
(Ce)mme;re:ieil  e)])e;n  ae:e:e;ss  permit.  e)r  em 
HM.S  (Cheirte;r/He;eielhe)at  i)ermit  (when  on 
a  ne)n  for-hire  trip)  has  he;e;n  issueel,  is 
e;e)unteel  against  the;  ine:iele;ntal  e:eite;ge)ry 
e|ue)ta.  The  annued  ine:iele;ntal  e:eite;gory 
ejue)ta  is  300  mt  elw  for  e;ae:h  fishing  ye;ar. 
***** 

■  10.  In  §83.'). 28,  pare)graj)h.s  (e;)(l  )(i)(C) 
emel  (e:)(l)(i)(D)  eire  eielele;el  te)  re;ael  as 
fe)lle)w.s: 

§635.28  Closures. 

***** 

(c)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

((C)  Ne)  swen  elfish  may  he;  pe).sse;.sse;el, 
lemele;el.  e)r  seelel  hv  ve;sse;ls  is.sue;el  a 
.Sweerelfish  (;e;ne;red  (Ce)mmere:ied  e)])e;n 
eK:e:e;.ss  ])e;rmit. 

(D)  Ne)  .swe)relfish  may  he;  ,se)lel  by 
ve;.sse;ls  is.sue;el  em  HM.S  (Cheirte;i7 
1  Ie;eielhe)eit  ])ermit. 

***** 

■  1 1 .  In  §  83.'). 34,  peiragreiph  (a)  is 
re;vise;el  te)  re;eul  as  fe)lle)ws: 

§635.34  Adjustment  of  management 
measures. 

(a)  NMF.S  may  aelju.st  the;  e:ate:h  limits 
for  BFT.  eis  .sj)e;e:ifieel  in  §83.'). 23;  the; 
ejuotees  ie)r  BFT.  shark  anel  sweerelfish,  as 
specifieel  in  §83.'). 27:  the;  re;gie)nal 
rete;ntie)n  limits  fe)r  .Sweerelfish  (k:neral 
(Ce)mme;re:ieil  permit  holelers,  as  .spe)e;ifieel 
at  §83.'). 23:  the  marlin  laneling  limit,  as 
s])ee:ifieel  in  §  83.').27(el):  emel  the; 
minimum  .size;s  fe)r  Atlantie:  blue;  meirlin, 
white;  marlin,  anel  re)unel.se:ale;  s])e;arfi.sh 
eis  .s])e;e:ifie;el  in  §83.'). 20. 
***** 

■  12.  In  §83.'). 71.  pareigrei])hs  (e;)(8)  anel 
(e;)(1.'))  are;  re;vise;el.  and  j)areigrei])h  (e;)(18) 
is  eieleleel  te)  re;ael  as  fe)lle)w.s: 

§635.71  Prohibitions. 

***** 

(e)  *  *  * 

(8)  Fish  for  Ne)rth  Atlemtie:  swe)relfish 
from.  i)e)sse;s.s  Ne)rth  Atlemtie:  sweerelfish 
e)n  heearel.  or  lemel  Ne)rth  Atlantic 
swe)relfi.sh  fre)m  a  ve.ssel  using  e)r  having 
e)n  l)e)arel  gear  e)the;r  than  leengline,  gre;e;n- 
stie:k  ge;ar,  e)r  hemelgear,  e;xe;e;])t  eis 
.spe;e:ifie;el  at  §  83.').21  (e;)(4)(i). 
***** 
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(13)  As  tlie  owner  oi  a  vessel 
])erniitted,  or  r(!(]uin;(l  to  be  permitted, 
in  the  Atlantic  HM.S  Angling  or  the 
Atlantic  MM.S  Charter/!  leadboat 
category  (and  only  wlnm  on  a  Ibr-hirc! 
trip),  fail  to  report  a  North  Atlantic 
.swordfish,  as  sp(!cifi(;d  in  4?  ()8.3.. 3(c)(2) 
or  (c)(.8). 

***** 

(18)  As  the  owner  of  a  ves.sel 
p(!rinitted.  or  nupiircjd  to  he  ])erinitted. 
in  the  Swordfish  Ceneral  (ionunercial 
p(!rnht  cat(!gory,  possciss  North  Atlantic 
.swordfish  taken  from  its  management 
unit  by  any  gear  other  than  rod  and  reel, 
handline,  bandit  gear,  green-stick,  or 
har])oon  ginir. 

***** 

Il'K  Doc.  2(n:i-(i;i!l<)(l  Mlml  2-21-1:};  iim| 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  300  and  679 

RIN  0648-BB94 

Amendment  94  to  the  Fishery 
Management  Plan  for  Groundfish  of 
the  Gulf  of  Alaska 

AGENCY:  National  Marine  f’isheries 
.Service  (NMF.S),  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availahilitv  of  a 
j)ro])o.sed  fishery  management  plan 
amendment;  reipiest  for  comments. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMP’.S)  announces 
that  the  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  94  to  the  Fisherv 
Management  Plan  for  Crouiulfish  of  the 
Culf  ol  Alaska  (COA  FMP)  for  review  hv 
the  .Secretary  of  Commerce  (.Secretarv). 
Amendment  94  would  revi.se  the 
.sahlefish  individual  fishing  (piota 
program  (IFQ  Program)  to  align  the 
annual  harvest,  or  u.se  caps  that  apjily 
to  vessels  fishing  IFQ  leased  from  a 
community  ipiota  entity  (CQF)  with 
vessel  u.se  cajis  aiiplicahle  to  non-CQF 
participants  in  the  IFQ  Program.  The 
|)ro|)o.sed  amendment  would  not  change 
the  sahlefish  ve.ssel  u.se  caj)  ajiplicahle 
to  the  overall  IFQ  Program.  Amendment 
94  is  necessary  to  increa.se  the  flexibility 
of  the  CQF  and  CQF  comnumitv 
residents  to  jiartic.ipate  in  the  IFQ 
Program.  This  action  is  intended  to 
])romote  the  goals  and  objectives  of  the 
Magnuson-.Stevens  Fishery 
Conservation  and  Management  Act 


(Magnuson-.Stevens  Act),  the  COA  l'’MP. 
and  other  applicable  laws. 

DATES:  Written  comments  on 
Amendment  94  must  he  received  no 
later  than  .3:00  p.m.,  Alaska  local  time 
(A.l.t.),  on  A])ril  2.8,  2018. 

ADDRESSES:  You  may  submit  comnumts 
on  this  docmnimt,  identified  by  FDM.S 
Docket  Number  N()AA-NMF.S-201 2- 
0040,  by  any  of  the  following  methods: 

•  Electronic  Snhinission:  .Submit  all 
electronic  ])uhlic  comments  via  the 
f’edcaal  e-Kidemaking  Portal.  Co  to 
WWW. rcguldt  ions. <^()v/ 

#  !dockctDcl(nI:D^N()AA-i\’MFS-2()  1 2- 
()(>4().  click  the  “Comment  Now!"  icon, 
complete  the  reepdred  fields,  and  enter 
or  attach  your  comments. 

•  Moil:  Address  written  comments  to 
Clenn  Merrill.  Assistant  Regional 
Administrator,  .Sustainable  Fisheries 
Division,  Alaska  Region,  NMF.S,  Attn: 
Fllen  .Sebastian.  Mail  comments  to  P.O. 
Box  21008.  )uneaii,  AK  99802-1008. 

•  F(i.\:  Addre.ss  written  comments  to 
Clenn  Merrill.  Assistant  Regional 
Administrator,  .Sustainable  Fisheries 
Division,  Alaska  Region.  NMF.S.  Attn: 
Fllen  .Sebastian.  Fax  comments  to  (‘)()7) 
.380-7.3.37. 

•  11(111(1  delivery  to  the  Federal 
Fnildiny:  Address  written  comments  to 
Cham  Mcarill,  Assistant  Regional 
Administrator.  .Sustainable  Fisheries 
Division.  Alaska  Region,  NMF.S,  Attn: 
Fllen  .Sebastian.  Dediver  comments  to 
709  West  ‘)th  Street,  Room  420A. 

Iimeaii,  AK. 

Comments  sent  by  any  otlua'  method, 
to  any  otlua"  ad(ln;ss  or  individual,  or 
niceived  after  the  end  of  the  comment 
period,  may  not  be  considered  hv 
NMF.S.  All  comments  received  are  a  part 
of  the  public  record  and  will  generally 
he  po.sted  for  ])ublic  viewing  on 
WWW. regulations. gov  without  change. 

All  per.sonal  identifving  information 
(e.g.,  name,  address,  etc.),  confidential 
busine.ss  information  or  otherwise 
sensitive  information  submitted 
voluntarily  by  the  sender  will  he 
publicly  accessible.  NMF.S  will  acce])t 
anonymous  comments  (caiter  "N/A”  in 
the  napiired  fields  if  yon  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word  or  Fxcel,  WordPerf(a:t,  or  Adobe 
PDF  file  formats  only. 

Flectronic  copies  of  the  Regulatory 
Impact  Review  (RIR)  for  Anuaidment  94 
and  the  RIRs  for  the  regidatorv 
amendments  an;  available  from  http:// 
WWW. regulations. gov  or  from  the  NMF.S 
Alaska  Region  Web  site?  at  http:// 
alaskafisheries.noaa.gov. 

Written  comments  regarding  the 
hnrden-honr  estimates  or  other  aspects 
of  the  collection-of-information 


nupdrements  contained  in  this  rule  may 
be  submitted  to  NMF.S  at  the  above 
addre.ss  or  by  email  to 
Oil! A_Suhnussion@oinh.eop.gov  or  fax 
to  (202)  89.3-728.3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Murphy,  9()7-.38(j-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-.Stevmis  Act  riupiires  that 
each  regional  fishery  management 
council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  the  .Secretary 
for  review  and  a])proval.  di.sapproval,  or 
partial  apjjroval.  The  Magnuson-.Stevens 
Act  also  reepdres  the  .Secretary,  upon 
receiving  an  FMP,  to  innnediatelv 
j)uhli.sh  a  notice  in  the  Federal  Register 
that  the  FMP  or  amendment  is  available 
for  public  review  and  comment. 

Amendment  94  to  the  COA  FMP 
would  revi.se  the  individual  fishing 
(piota  program  (IFQ  Program)  for 
sahlefish  fisheries.  The  iFQ  jirogram  for 
the  fixed-gear  commercial  fisheries  for 
halibut  and  sahlefish  in  waters  in  and 
off  Alaska  is  a  limited  access  privilege 
program  implemented  in  199.3  (.38  FR 
.3987.3,  November  9,  1998).  The  IFQ 
Program  limits  access  to  the  COA 
halibut  and  sahlefish  fisheries  to  tho.se 
jier.sons  holding  (piota  share  (Q.S)  in 
sjiecific  management  areas.  The  amount 
of  halihut  and  sahlefish  that  each  Q.S 
holder  may  harvest  is  calculated 
annually  and  issued  as  IFQ  in  pounds. 

In  2()()2.  the  North  Pacific  Fishery 
Management  Council  (Council) 
recommended  revisions  to  IFQ  Program 
regulations  and  policy  to  explicitly 
allow  a  non-profit  entity  to  hold  Q.S  on 
behalf  of  residents  of  specific  rural 
communities  located  adjacent  to  the 
coast  of  the  COA.  NMF.S  implemented 
the  Council's  recommendations  as 
Amendment  (i(i  to  the  (fOA  FMP  in 
2094  (09  FR  28081.  April  80,  2004). 
Amendment  00  implemented  the 
community  rpiota  entity  jirogram  (CQF 
Program)  to  allow  these  .s])e(:ific 
communities  to  form  non-inofit 
corjiorations  called  CQFs  to  inirchase 
catcher  ves.sel  Q.S  under  the  IP’Q 
Program.  CQFs  that  jnircha.se  QS  on 
behalf  of  an  eligible  comnumitv  may 
Iea.se  the  resulting  annual  IFQ  to 
fishermen  who  are  residents  of  the 
community.  The  CQF  Program  was 
(level()])e(I  to  allow  a  distinct  set  of 
.small,  remote  coastal  communities  to 
benefit  from  CQF  purchase  of  Q.S 
through  sustained  community 
particijialion  in  the  IFQ  fisheries. 

The  Council  reviewed  the  IFQ 
Program  and  the  CQF  Program 
beginning  in  F(;bruary  2010  and 
considered  proijosed  changes  to  both 
|)rograms.  The  Council  adojited 
Amendment  94  on  October  2,  2011. 
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Amendment  04  would  amend  the  (JOA 
I’MP  to  make  the  ve.ssel  use  caps 
ap|)li(:ahle  to  ves.s(ds  fishing  sahlefish 
IFQ  derived  from  ('QF-held  sahlefish  Q.S 
similar  to  the  use  caps  that  aj)i)ly  to 
vessels  fishing  sahlefish  IFQ  derived 
from  individually-held  Q.S.  The  curnmt 
vessel  use  cap  that  applies  to  ves.sels 
fishing  sahlefish  ll’'Q  tlerived  from  (IQF- 
held  sahlefish  Q.S  can  he  more 
restrictive  than  the  vessel  u.se  caps  that 
apply  to  ve.ssels  harvesting  individually- 
held  IFQ.  .Xmendment  t)4  woidd 
provide  community  residtmts  additional 
acce.ss  to  vessels  to  fish  sahlefi.sh  IFQ 
leased  from  ('.QFs  and  may  jiromote 
inoredQE  ])articipation  in  the  IP'Q 
Program. 

'I’he  existing  fMP  and  IFQ  CQE 
nigulations  provide  that  a  ves.sel  may 
not  he  used  to  harve.st  more  than  .'iO.OOO 
pounds  (22.7  mt)  «)f  sahlefish  IFQ  from 
anv  sahlefi.sh  Q.S  source  if  the  vessel  is 
used  to  harv(!st  IFQ  derived  from 
.sahlefish  Q.S  held  by  a  CQE.  As  a  result, 
community  residents  leasing  sahlefish 
IFQ  from  a  (^QE  may  use  the  ll’Q  oidy 
on  ves.sels  that  harvest  annuallv  no 
more  than  .'ll). ()()()  ])ounds  of  Ih’Q  in 
total;  .sahlefish  IFQ  derived  from  (',QE- 
held  Q.S  plus  sahlefish  IFQ  derived  from 
individually-held  Q.S  count  towards  the 
cap.  TheC,oum:il  established  the.se 
limitations  in  the  original  (;QE  Program 
to  |)r(!vent  consolidation  of  IFQ  harve.st 
on  a  small  numher  of  vessels  and  to 
broadly  distribute  the  Ixundits  from 
fishing  activiti(!.s  among  (',QE 
community  residents. 

.Aimmdment  5)4  would  revise  the  FMP 
to  exclude  .sahlefish  IFQ  derived  from 
individually-held  Q.S  from  the  .^)().()()()- 
pound  vessc'l  u.se  ca]).  Only  sahlefi.sh 
IFQ  derived  from  ('QE-held  sahlefi.sh  Q.S 
would  he  included  in  the  ves.sid  use  cap. 
'File  effect  of  Amendment  5)4  would  he 
that  the  following  annual  ve.ssel  u.se 
t;a])s  would  apply  to  all  ve.ssels 
harx  esting  sahlefi.sh  ll’Q:  no  ve.ssel 
could  he  used  to  harvest  (1)  more  than 
.'jtt.OOO  pounds  (22.7  mt)  of  sahlefish  IFQ 
biased  from  a  ('.QE.  and  (2)  more 
sahlefish  IFQ  than  the  IFQ  Program's 
overall  sahlefi.sh  IFQ  ve.ssel  u.se  caps. 
Under  Amendment  5)4.  the  existing  IFQ 
Program  ve.ssel  use  caps  would  remain 
the  same  at  1  ])ercent  of  the  .Southeast 
sahlefi.sh  IFQ  total  allowable  catch 
{TA(d  end  1  percent  of  the  combined 


sahlefish  TA(^  in  all  sahlefi.sh  regulatory 
areas  off  Alaska  (COA  and  IkSAI). 

Under  ])roi)o.sed  Amendment  5)4,  if, 
during  any  fi.shing  year,  a  ves.sel 
harvested  sahlefish  IFQ  derived  from 
CQE-held  Q.S  and  individually-held  Q.S. 
the  harvests  of  IFQ  derived  from  the 
individuallv-held  sahlefi.sh  Q.S  would 
not  accrue  against  the  .‘>t),()()()-]K)un(l 
ve.ssel  use  cap  for  .sahlefish  IFQ  leased 
from  a  CQE.  Instead,  it  wc)uld  accrue 
again.st  the  overall  ve.ssel  use  ca])s  that 
currently  aj)])!}'  to  all  ves.sels  harvesting 
sahlefish  IFQ.  In  effect,  a  ves.sel  could 
not  u.se  more  than  .'jO.OOO  ])ounds  of 
.sahlefish  IFQ  derived  from  sahlefish  Q.S 
held  by  a  C.QE  during  the  fishing  year. 
However,  it  could  u.se  additional 
sahlefish  IFQ  from  individually-held  Q.S 
uj)  to  the  overall  ve.ssel  u.se  caps 
a])])licahle  in  the  IFQ  Program,  if  the 
ox  erall  x  essel  use  ca]).s  were  greater  than 
.■iO.OOt)  ])ound.s.  If  any  of  the  ves.sel  u.se 
caps  in  the  IFQ  Program  were  lower 
than  .'iO.OOO  pounds  in  a  given  year, 
then  the  lowest  vessel  use  cap  would 
apply. 

C.QE  rejiresentatives  testified  to  the 
Council  tliat  the  existing  .'iO.OOO-pound 
(22.7  mt)  sahlefi.sh  IFQ  ve.ssel  u.se  c:ap  is 
restrictive  because  there  is  less 
flexibility  and  opportunity  for 
community  residents  to  u.se  IFQ  lea.sed 
from  CQEs  on  larger  ve.ssels.  The  use  of 
CQE-lea.sed  sahlefish  IFQ  on  larger 
ve.ssels  could  increase  the  emplovment 
of  community  members  as  crew  and 
inc:rease  safety  at  .sea  during  inclement 
weather.  As  di.scus.sed  in  the  Purpose 
and  Need  .section  of  the  analysis 
prepared  for  Amendment  5)4, 
repre.sentatives  of  CQEs  also  testified  to 
the  (k)uncil  that  the  ability  to  u.se  (]QE- 
leased  .sahlefish  IFQ  on  vessels  owned 
by  non-C.QE  community  residents  is 
important  to  the  .suc:ce.ss  of  the  CQE 
Program  because  many  of  the  eligible 
C.QE  community  residents  may  he  entry- 
level  fishermen  or  fishermen  with  no 
ve.ssels  or  very  small  vessels.  Changing 
the  ve.ssel  use  caj)  would  provide  (]QEs 
the  flexibility  to  lease  IFQ  to  communitv 
residents  who  do  not  own  ves.sels  and 
allow  them  to  find  em])lovment  as  c:rew 
members  and  fish  the  .sahlefish  IFQ 
derived  from  the  CQE-held  Q.S  on  other 
ves.sels.  The  ability  of  community 
residents  to  lease  IFQ  from  CQEs  in  the 
short-term  could  allow  them  to  gain 
revenue  from  the  sale  offish  ami  could 


id  low  them  to  purchase  Q.S  from  the 
CQEs  over  the  longer  term,  (bcmmunity 
residents  then  could  work  their  w;iy 
into  the  fishery.  Eidiiuu:ing  individmil 
resident  holdings  iind  CQE  holdings  is 
piirt  of  the  ])ur])ose  of  the  CQE  Prognim. 

Additional  opjcortunities  for  ii  CQlx  to 
lease  sichlefish  IFQ  to  community 
residents  would  likcdy  result  under 
Amendment  5)4.  iis  the  pool  of  potentiiil 
resident  applicants  for  IFQ  would 
increii.se  if  there  were  a  birger  pool  of 
jiotentiid  vessels  upon  which  the 
community  residents  could  u.se  the 
leased  IFQ.  (IQEs  and  residents  leiising 
IFQ  from  C.QEs  may  benefit  from  the 
iivailahility  of  ve.ssels  that  could  not  use 
additional  (^QE-leased  IFQ  onboard 
under  the  current  u.se  cap  that  includes 
indiviilually-held  IFQ.  Anticajiating 
the.se  opjiort unities  for  potential  CQE 
purchases  of  Q.S  are  im])ortant  for 
communities  to  develop  shorter  and 
longer  term  plans  to  finance  and 
develo])  community-based  fisheries. 

An  KIR  was  prepiired  for  Amendment 
5)4  that  describes  the  C:QE  Prognnn.  the 
purpo.se  and  need  for  this  iiction.  the 
niiniiigement  idteriiiitives  eviduated  to 
iiddress  this  iiction,  and  the  economic 
iind  socioeconomic  effects  of  the 
idteriiiitives  (see  ADDRESSES). 

Amendment  5)4  iind  its  jiropo.sed 
iniidenienting  regulations  are  designed 
to  coni])ly  with  the  Magnuson-.Stevens 
Act  niandate  *hat  regioiiiil  fisherv 
niiniiigement  councils  must  take  into 
account  the  importance  of  fisherv 
re.sources  to  conimunities  in  order  to 
provide  for  the  sustained  particijiation 
of  such  communities,  and  to  the  extent 
jii'iicticahle.  mininiize  adverse  economic 
inijiacts  on  such  conimunities.  The  IFQ 
Program  for  Pacdfic  halihut  is 
imjdemented  under  the  authority  of  the 
Northern  Pacific  Halibut  Act  of  15)82 
(Halihut  Act).  The  Council  does  not 
have  a  halihut  fishery  management  jiliiii. 
The  Council  and  .Secretary,  however, 
consider  the  impacts  of  all  the  IFQ 
management  measures  on  fishery- 
dependent  communities.  If  Amendment 
5)4  is  apjiroved.  then  sahlefi.sh  and 
halihut  comjionents  would  he 
ini])leniented  in  one  rule.  Amendment 
5)4  is  intended  to  jiromote  the  goals  and 
objectives  of  the  Magnuson-.Stevens  Act, 
the  COA  FMP.  and  other  ajijilicahle 
laws. 
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Public  conunents  are  being  solicited 
on  Amendment  94  and  as.sociated 
documents  tlirongh  the  end  of  the 
comimmt  period  stated  in  this  notice  of 
availability.  A  ])ropos(!d  ride  that  would 
im])lement  Amendment  ‘)4  will  be 
pniilished  in  the  Federal  Register  for 
jinhlic  comment  following  NMf’S 
evaluation  under  Magnnson-Stevens  Act 
procedures.  Pnhlic  comments,  whether 


sjiecifically  directed  to  the  amendment 
or  the  ])roposed  rule,  must  he  received, 
not  jiKst  iiostmarked  or  otherwise 
tran.smitted,  by  5  p.m.  A.l.t.  on  the  last 
day  of  the  comment  period  (.see  DATES), 
(iomments  received  by  the  end  of  the 
comment  period  will  be  considered  in 
the  approval/disa])proval  decision  on 
Amendment  5)4.  (Comments  received 
after  that  date  will  not  he  considered  in 


the  decision  to  ajjprove  or  disapprove 
Amendment  5)4. 

Aiithorilv;  Iti  IJ.S.C:.  1801  al  siu]. 
l)<il(!(l;  I'eliruarv  15).  201 3. 
lames  1’.  liurgess. 

Actiii}’  Dvpuly  Dirifctor.  Oflica  ofSiisIdiiuihlc 
l-'ishahas.  X’dtioinil  Mariiw  Fisharirs  Sarvicd. 
|1R  Doc.  2(n;t-l)41,'>7  I'ilecl  2-21-1:);  i):4.')  iiin| 
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Notices 


F«!(li!ral  R«:j>ist«!r 
Vol.  7H.  No.  ;U) 
l•'ri(lav,  l''(!l)niar\’  22.  2013 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Annual  List  of  Newspapers  Used  for 
Publication  of  Legal  Notice  of 
Decisions  Appealable  Under  36  CFR 
Part  215  or  Subject  to  the  Objection 
Process  at  36  CFR  218  for  the  Rocky 
Mountain  Region;  Colorado,  Wyoming, 
South  Dakota,  Nebraska,  Kansas 

AGENCY:  Fore.sf  Sorvicr;.  USDA. 

ACTION:  Notice. 

SUMMARY:  riii.s  notice  lists  the 
ne\v.s|)ii|)ers  that  Ranger  Districts, 
Forests,  and  tin;  Regional  Office  of  the 
Rocky  Mountain  Region  will  use  to 
pnhlish  notic(!s  for  ])nl)ic  comments  on 
actions  subject  to  the  ])rovisions  of  3(i 
(il’R  part  21. 'j  or  218.  The  intended  effect 
of  this  action  is  to  inform  interested 
memhers  of  the  public  which 
newspapras  will  he  n.sed  to  puhlisli 
legal  notices  rif  actions  subject  to  public 
comment  and  decisions  subject  to 
apjreal  under  38  (iFR  part  21.5  or 
objection  under  38  CFR  part  218. 

Resi)onsihle  Officials  in  the  Rocky 
Mountain  Region  of  the  USDA  Forest 
Service  will  ]jnhlish  notices  of 
availability  for  comment  and  notices  of 
decisions  that  may  he  subject  to 
administrative  apjieal  under  38  (iFR 
part  21.5.  These  notices  will  he 
published  in  the  legal  notice  section  of 
the  newspapers  listeil  in  the 
Snpjilementary  Information  section  of 
this  notice.  As  ])rovided  in  38  CFR 
215.5,  215.8.  and  215.7.  such  notice 
shall  con.stitute  legal  (widence  that  the 
agency  has  given  timely  and 
constructive  notice  for  comment  and 
notic(!  of  decisions  that  may  he  suhjiict 
to  ailministrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  re(piested  notice  in  writing  and  to 
those  known  to  he  interested  in  or 
affected  by  a  spiicific  decision. 


Additionally.  Responsible  Officials  in 
the  Rocky  Mountain  Region  of  th(! 

USDA  h’orii.st  Service  will  ])nl)lish 
notices  of  availability  for  comment  and 
notices  of  decisions  that  may  he  subject 
to  the  objection  proce.ss  under  38  Cf’R 
part  218.  These  notices  will  he 
published  in  the  legal  notice  section  of 
the  iKiwspapers  li.sted  in  the 
Supplementary  Information  section  of 
this  notii:e.  As  provided  in  38  (iFR  218.4 
and  218.9,  such  notice  shall  constitute 
h;gal  (ividence  that  the  agency  has  given 
timely  and  constructive  notice  for 
comment  and  notice  of  decisions  that 
may  he  subject  to  tin;  objection  j)roce.ss. 
Newspapi;!'  ])nhlication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  r(;(inested  notice  in 
writing  and  to  those  known  to  he 
interested  in  or  affected  hv  a  specific 
decision. 

DATES:  Use  of  th(;s(;  n(;ws]ja])er.s  for  the 
])nrpose  of  ])nl)li.shing  legal  notices  for 
comment  and  d(;ci.sion.s  that  may  lx; 
subject  to  a|)i)eal  nnd(;r  3(5  (]FR  ])art  215 
or  .snl)j(;ct  to  objection  under  38  (il’R 
part  218  shall  lH;gin  F(;l)rnary  22,  2013 
and  continue  until  fnrth(;r  notice;. 
ADDRESSES:  USDA  For(;.st  .S(;rvic(;.  Roc  ky 
Mountain  Region:  AT  TN:  R(;gional 
A])p(;ai.s  Manager:  740  Simms  Stret;t. 
(iolden.  Uolorado,  80401. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rnpe,  303  275-5148  Individuals  who 
use  telecommunication  devic(;.s  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  hetweren  8:00  a.m.  and 
8:00  p.m..  Eastern  Standard  Time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 
Resi)onsil)le  Officials  in  the  Rocky 
Mountain  R(;gion  of  the  USDA  Forest 
Service  will  give  l(;gal  notice;  of 
ele;c:i.sion.s  that  may  he  sul)jee:t  to  aj)pe;al 
under  38  CFR  ])art  215  or  snl)je;e;l  to  the; 
ohje;e:tie)n  pre)e:e;.s.s  under  38  (iFR  part  218 
in  the;  following  ne;w.spape;r.s  whie:h  are; 
listed  by  Forest  .Se;rvie:e;  aehnini.strative; 
unit.  \Vhe;re;  more;  than  one;  ne;ws])a|)e;r 
is  listed  for  any  emit,  the;  fir.st  ne;wsi)iipe;r 
liste;el  is  the;  primary  ne;w.spape;r  whie:h 
shall  he;  nse;el  to  e:e)n.stitnte;  le;gal 
e;viele;ne:e;  that  the;  age;ne:y  has  given 
timely  and  e;e)nstrne:tive;  ne)tit:e;  for 
e:onnne;nt  and  for  el(;e:i.sion.s  that  may  he; 
snhje;e:t  to  administrative  appeal  or 
e)l)je;ction  j)re)ce;s.s.  As  ])re)viele;el  in  38 
(iFR  215.15,  the;  time  frame;  for  appeal 
shall  he;  hase;el  on  the  elate  of  pnhlie:atie)n 


of  a  ne)tie:e;  for  ele;e:i.sie)n  in  the;  primary 
ne;wspa|)e;r.  As  pre)viele;el  in  38  Ck'R 
218.9,  the;  time;  frame;  for  an  e)hje;e:tie)n 
shall  he;  hiiseel  on  the;  elate;  of  |)nl)lie:atie)n 
of  a  notie:e  for  ele;e:isie)n  in  the;  ])rimary 
newsj)ape;r. 

Ne)tif:e  by  Regional  Fcjresler  of 
Availability  for  (ioininenl  and  Decisions 

'/Vie;  DanvHi'  ]^ost .  pul)li.she;d  daily  in 
De;nver.  De;nv(;r  (ionnty,  Colorado,  for 
el(;e;isie)ns  aff(;e:ting  National  Fore.st 
System  lands  in  the  States  of  Colorado, 
Ne;hra.ska.  Kansas,  South  Dakota,  and 
e;aste;rn  Wyoming  and  for  any  de;e:i.sion 
of  Re;gie)n-wiele  impae:t.  For  those; 
Re;gional  Fore.ster  ele;e;i.sion.s  affe;e:ting  a 
partie;iilar  unit,  the;  day  after  notie:e;  will 
also  he;  pnl)li.slu;el  in  the;  ne;w.spape;r 
si)e;e:ifie:  to  that  unit. 

Arapabo  and  Roosevelt  National 
Forests  and  Pawne;e  National 
Crassland,  (Colorado 

Nolica  hv  Forvst  Supervisor  of 
Avoilohility  for  (ioinmeiU  and  Decisions 

(iolorodonn,  pnhlished  elailv  in  Inert 
Collins.  Larimer  (ionnty,  Colonido. 

Notice  by  District  Hungers  of 
Availcd)ility  for  (ionnnent  and  Decisions 

Canyon  Lakes  Distric.t:  (ioloradoon, 
pnl)li.she;el  daily  in  Fort  Collins,  Larime;r 
County.  Colorado. 

Fawne;e  Di.strie;t:  dreelev  Tribune. 
]nihli.she;d  daily  in  (h'eele;v.  Weld 
L’oimty,  Colorado. 

Boulder  Di.strie:t:  Duilv  Cuineru, 
pnhli.she;d  daily  in  Boulder,  Boulder 
County.  Ciolorado. 

Cleeir  Cre;e;k  District:  Clear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Cre;e;k  County,  Colorado. 

Sid];hnr  Distrie:t:  Middle  Hark  Times. 
])nl)lishe;el  weekly  in  (hanhy,  (hand 
(ionnty,  Ciolorado. 

(irand  Mesa,  Uncoinpabgre,  and 
(iunnison  National  Forests,  (Colorado 

Notice  l)y  Forest  Sui)ervisor  of 
Av(ul(d)ilitv  for  Comment  and  Decisions 

Crand  function  D(nlv  Sentinel. 
pnhli.she;el  elailv  in  (hiind  )nne:lie)n.  Me;sa 
(heunty,  Colorado. 

Notice  by  District  Hangers  of 
Av(ul(d)ility  for  Comment  and  Decisions 

Cranel  Valley  Di.strie;t:  Crand  Junction 
Duilv  Sentinel.  puhli.she;el  elail  v  in  (hanel 
June:tie)n,  Mesa  Ce)unty.  C.eelorado. 
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I’aonia  District;  Di^Itd  County 
Indopondont,  publislunl  weakly  in 

Delta,  Delta  Countv.  Ciolorado. 

Cunnison  Distric;ts;  Gunnison  Countiy 
Tinws,  publisluul  weekly  in  Cunnison, 

Cunnison  Cionntv.  ( -olorado. 

Norwood  District:  Tullundo  Daily 
Phinot.  published  daily  in  lellnride. 

.San  Miunel  ('.ountv.  (.olorado. 

Ourav  District;  Montioso  Daily  I  I'oss. 
published  daily  in  Montrose.  Montrose 
County,  Colorado. 

Pike  and  San  Isabel  National  Forests 
and  Cimarron  and  (iomanche  Nationa 
Crasslands 

Noiico  bv  Forasi  Suporvisor  of 
Availability  for  Coinnwnt  and  Dacisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo.  Pueblo  County.  Colorado. 

Notice  bv  District  Bangers  oj 
Availability  for  Coninient  and  Decisions 


San  Ciarlos  District:  Pueblo  Chieftain.  A' 

published  daily  in  Pueblo.  Pueblo 

Couutv,  (Colorado. 

Comanche  District-Carnzo  Unit: 
Plainsman  Herald,  jniblished  weekly  in 
.Springfield,  Baca  County.  Colorado. 

Comanche  District-Tiinpas  Uin  ; 

Tribune  Democrat,  published  daily  in 
La  Junta,  Otero  Countv.  ^ .  ,, 

Cimarron  Di.stric.t:  Ihehlkliait  In-  ^ 

State  News,  jinblished  weekly  in 
Elkhart.  Morton  County.  Kansas. 

.South  Platte  District:  News  Press. 
published  weekly  in  Castle  Rock, 

Douglas  County.  Colorado. 

Leadville  District:  Herald  Democrat. 
published  weekly  in  Leadville.  Lake 

('.oniitv,  C.olorado.  ^  ■  m  i  ' 

Salida  District:  The  Mountain  Mail. 
published  daily  in  Salida,  C.hatfee 
Countv.  Colorado. 

South  Park  Di.strict;  Fairplay  Idnme. 
published  weekly  in  Bailey.  Park 

Countv,  Oolorado. 

Pikes  Peak  Di.strict;  The  Ca/.ette. 
published  daily  in  Colorado  Siirmgs,  El 
Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Ciolorado 

Notice  bv  Forest  Supervisor  o) 

Availability  for  Comment  and  Decisions 
Valiev  Courier,  iinbli.slied  daily  m 
Alamosa.  Alamosa  County.  Colorado. 

Notice  bv  District  Bangers  of 

Availability  for  Comment  and  Decisions 
Valiev  Courier,  imblished  daily  in 
Alamosa,  Alamosa  County.  C.olorado. 

Routt  National  Forest,  (Colorado 

Notice  bv  Forest  Supervisor  ol 

Availability  for  Comment  and  Decisions 
Laramie  Daily  Boomerang.  i)ubhshed 
daily  in  Laramie,  Albany  County. 
Wyoming. 


Notice  bv  District  Bangers  of  ’ 

Availability  for  Comment  and  Decisions 

San  luan  National  Forest,  Colorado 

Notice  bv  Forest  Supervisor  of 
Availability  for  Comment  and  Decisions 

Durango  Herald,  published  daily  in 
Durango',  La  Plata  County,  Colorado. 

Notice  bv  District  Bangers  oj 
Availability  for  Comment  and  Decisions 

Durango  Herald.  i)ubhsbed  dailv  in 
Durango.  La  Plata  County.  Colorado. 

White  River  National  Forest,  Ciolorado 

Notice  bv  Forest  Supervisor  oj 
Availability  for  Comment  and  Decisions 

The  Clenwood  Springs  Post 
Independent,  jjublished  daily  in 
Clenwood  Springs,  Carlield  C.ounty, 
Colorado. 

'  Notice  bv  District  Bangers  oj 

Availability  for  Comment  and  Decisions 


Aspen-Sopris  District:  Aspen  Times.  / 

published  daily  in  Asi)en,  Pitkin 

Countv,  Colorado.  „  i 

Blanco  District:  Bio  Blanco  Herald 
Times,  published  weekly  in  Meeker.  Rio  , 

Blanco  Countv.  Colorado.  i 

Dillon  District:  Snnnnit  Daily.  i 

published  daily  in  Fri.sco.  Summit 
Countv.  Colorado. 

Eagle-Holy  Cross  District:  \  ad  Daily. 
imblished  daily  in  Vail.  Eagle  (.ounty. 
Colorado. 

Riile  District:  Citi'/.en  Telegram. 
published  weekly  in  Rifle,  (kirtield 
Cknmty,  (Colorado. 

Nebraska  National  Forest,  Nebraska 
and  South  Dakota 

Notice  bv  Forest  Supervisor  oj 
Availability  for  Comment  and  Decisions 

The  Bapid  Citv  Journal,  published 
daily  in  Rapid  City,  Pennington  County. 
South  Dakota. 

Notice  bv  District  Bangers  oj 

Availability  for  Comment  and  Decisions: 

Bessev  District/Charles  E.  Bessey  Tree 
Nurserv:  The  North  Platte  Telegraph. 
published  daily  in  North  Platte,  Lincoln 
Countv,  Nebra.ska. 

Pine  Ridge  District;  The  Bapid  City 
Journal,  published  daily  in  Rapid  C.ity. 
Pennington  Conntv.  South  Dakota. 

Samuel  R.  McKelvie  National  kore.st: 
The  North  Platte  Telegraph,  published 
daily  in  North  Platte,  Lincoln  County. 
Nebraska. 

Fall  River  and  Wall  Districts.  Buhalo 
(kill  National  Crasslaiid:  The  Bapid  Cnty 
Journal,  imblished  daily  in  Rapid  City. 
tl  Pennington  C.ounty,  South  Dakota. 

Fort  Pierre  National  (Grassland;  Fhe 
Capital  Journal,  published  Monday 


through  l-riday  in  Pierre.  Hughes 
County,  South  Dakota. 

Black  Hills  National  Forest,  South 
Dakota  and  Eastern  Wyoming 

Notice  bv  Forest  Supervisor  oj 
Availability  for  Comment  and  Decisions 

The  Bapid  Citv  Journal,  published 
daily  in  Rapid  C'.ity.  Pennington  County. 
South  Dakota. 

Notice  bv  District  Bangers  of 
Availability  for  Comment  and  Decisions 

The  Bapid  Citv  Journal,  published 
daily  in  Rapid  Cdty.  Pennington  (’.ounty. 
South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Notice  bv  Forest  Supervisor  oj 

Availability  for  Comment  and  Decisions 

Casper  Star-Tribune,  published  daily 
in  C.asper.  Natrona  County.  Wyoming. 

Notice  bv  Di.strict  Bangers  of 
Availability  for  Comment  and  Decisions 


Casper  Star-Tribune,  published  daily 
in  Casiier.  Natrona  County.  Wyoming. 

Medicine  Bow-Routt  National  Forests 
and  Thunder  Basin  National  Grassland, 
Colorado  and  Wyoming 

Notice  bv  Forest  Supervisor  oj 

Availability  for  Comment  and  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie.  Albany  ('.ounty, 

Wyoming. 

Notice  bv  District  Bangers  oj 
Availability  for  Comment  and  Decisions 

Laramie  District:  Uiramie  Daily 
Boomerang,  published  daily  in  Laramie. 
Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-1  ribune. 
published  daily  in  Casper.  Natrona 
County,  Wyoming. 

Brush  Creek— Hayden  Di.strict: 

Bawlins  Daily  Times,  published  dady  m 
::  Rawlins.  Carbon  ('.ounty.  Wyoming. 

.  Hahns  Peak-Bears  Ears  District; 

Steamboat  Pilot,  published  weekly  m 
,  Steamboat  Si)rings,  Rontt  County, 
('.olorado. 

Yampa  Di.strict:  Steamboat  Pilot. 
published  weekly  in  Steamboat  Springs. 
Routt  County,  Colorado. 

Parks  District;  Jackson  County  Star. 
published  weekly  in  Walden.  Jackson 
County,  Colorado. 

,  Shoshone  National  Forest,  Wyoming 

Notice  bv  Forest  Supervisor  oj 

•  Availability  for  Comment  and  Decisions 

Codv  Enterprise,  published  twice 
weekly  in  Cotly,  Park  County.  Wyoming. 
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Nolico  hy  District  R(in<’crs  of 
AvdUdhilitv  for  (Comment  ond  Derisions 

(Marks  Fork  District:  Powell  Tribune. 
|)ul)lishi!(l  twice  we(!kl\  in  Powell.  Park 
County.  \Vyonun<>. 

\Ya])iti  and  (Ireyl)ull  Districts;  (iody 
Pnteri)rise.  published  twice  w(!eklv  in 
Cody,  Park  ('.ounty.  \Vvoinin<>. 

Wind  River  District:  77ie  Ilnhois 
Prontiid'.  published  weekly  in  Dubois. 
Fremont  County.  \Vyomin<>. 

Washakie  District;  hinder  joiirnnl. 
puhlisluHl  twice  weekly  in  bander. 
Fremont  County,  Wyomin*’. 

l)iit(Hl:  lamiary  t).  2(113. 

Brian  Ferebee, 

Df-piilv  l{(••>i(^n(ll  Porester.  Itesoiirces.  Itockv 
Moiinldin  Itefiion. 

|FK  Doc:.  2(U:i-(14(m(i  Fill'd  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Diipartment  of  Commerce  will 
submit  to  the  Offici;  of  Management  and 
llndget  (OMH)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
PajMirwork  Reduction  Act  (44  II.S.C. 
cba|)ter  3,')). 

/tgency;  Ibireau  of  Industry  and 
.Seciirity  (HIS). 

77//e: (Miemical  Weapons  Convention 
((iWC)  D(!claration  and  Report 
Handbook  and  Forms. 

OMB  Control  \hnnher:  ()(i‘)4-()()tn . 

Porin  \hnnber(sl:  Form  1-1;  Form  1- 
2;  Form  1-2A;  Form  1-2H.  etc. 

Type  of  Beciuest:  Regular  submission 
(extension  of  a  currently  approved 
information  collection). 

Burden  Honrs:  14.813. 

Mninher  of  Bespondents:  771). 

Avei'dffe  Honrs  per  Response:  10 
minutes  to  577  hours. 

\’eeds  and  C.se.s; 'I’liis  information  is 
reciuired  for  the  United  States  to  comply 
with  its  obligations  under  the  (Miemical 
Weapons  Convention,  an  international 
arms  control  tnsity.  The  Chemical 
Weapons  Convention  Implementation 
Act  of  1008  and  Comnuirce  Chemical 
W(!apons  (ionvention  Regulations 
siiecify  tlu;  rights,  responsibilities  and 
obligations  tor  submi.ssion  of 
declarations,  reports  and  inspcictions. 

Affected  Public:  Husine.ss  and  other 
for-j)rofit  organizations. 

Preqnencv:  On  occasion. 

Respondent 's  ()bli<>dtion:  Mandatory. 

OMB  Desk  Officer:  jasmeet  .Seebra. 
(202)  30.'5-3123; 

Cojiies  of  the  above  information 
collection  propo.sal  can  be  obtained  by 


calling  or  writing  jennifer  )e.ssu]). 

Diipart mental  Paiierwork  Clearance 
Olbcer.  (202)  482-0330.  Diipartment  of 
(Commerce.  Room  0010,  14tb  and 
Constitution  Avenue  NW..  Washington. 
IK’,  20230  (or  via  the  Intmiud  at 
jjessnp@doc.>^ov. 

Written  comments  and 
recommendations  for  the  ])roposed 
information  collection  should  be  smit 
within  30  days  of  publication  of  this 
notice  to  );Lsmeet  Seebra.  OMH  Diisk 
Offiem’,  by  email  to  ldsineet_k._ 
Seehrd@onil).eo}).gov  or  by  fax  to  (202) 
30.')-.')107. 

Daliul:  l•'(!l)rllilrv  1.3.  2013. 

(ovellnar  Banks, 

M(iiui‘>enwnl  Analvsl.  Office  of  the  Chief 
Infomiotioii  ( )lfi(:er. 

|FK  Dm  .  2(u;(-(14()71  Filiid  2-2l-i;t:  »:4.")  iiin| 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

The  Department  of  Commmee  will 
submit  to  the  Office  of  Managmnent  and 
Hndget  (OMH)  for  clearance  tin; 
following  pro|)osal  for  collection  of 
information  under  the  jirovisions  of  tin; 
Papea  work  Reduction  Act  (44  U.S.C. 
cba])ter  3.')). 

Ayenev:  National  Oceanic  and 
Atmosiiluaic  Administration  (NOAA). 

Title:  Atlantic  Highly  Migratory 
.Species  Recreational  bandings  Reports. 

OMB  Control  Nninber:  ()(i48-()328. 

Porin  Nninbeiisj:  NA. 

Type  of  Beijiiest:  Regular  submission 
(revision  and  extension  of  a  current 
information  collection). 

Nninber  of  Bespondents:  1 0.43.'). 

Average  Honrs  per  Response: 
Maryland  and  North  (iarolina  catch 
cards.  10  minutes:  other  landings 
reports.  I)  minutes:  verifications  of 
bluefin  tuna  landed  over  73  inches,  .'i 
minutes:  monthly  state  r{;ports.  1  hour: 
annual  state  r(;])orts,  4  hours. 

Burden  Honrs:  1,384. 

Needs  and  Uses:  This  recpiest  is  for 
revision  and  extension  of  a  currently 
ap])roy(!d  information  collection. 

Recreational  catch  reporting  jirovides 
important  data  used  to  monitor  catches 
of  Atlantic  highly  migratory  sjiecies 
(HM.S)  and  su])])lements  other  existing 
data  colhiction  |)rograms.  Data  collected 
through  this  program  are  u.sed  for  both 
domestic  and  international  fisheries 
management  and  stock  a.ss(;ssment 
])ur])oses. 

Atlantic  bluefin  tuna  (HFT)  catch 
reporting  provides  real-time  catch 
information  u.sed  to  monitor  the 
recreational  HFT  ibshery.  Under  the 


Atlantic  Timas  (ionvention  Act  of  187.') 
(ATCA,  1()  U..S.(:.  871).  the  United 
.States  is  reiiuired  to  ado])t  regulations, 
as  necessary  and  ap])r()priate,  to 
imj)lement  recommendations  of  the 
International  Uommission  for  the 
Uonservation  of  Atlantic  Tunas  (lUUAT), 
including  recommendations  on  a 
siiecifieil  Hf’'!' (junta.  HFT  catch 
re])orting  heljis  the  U..S.  monitor  this 
(junta  monitoring  and  sujijiorts 
scientific  research  consistent  with 
ATUA  and  the  Magnuson-.Stevens 
Fishery  Uon.servation  and  Management 
Act  (Magnuson-.Stevens  Act,  18  U..S.U. 
1801  et  .se(j.).  Recreational  anglers  are 
nKjuired  to  rej)ort  sjiecific  information 
regarding  their  catch  after  they  land  a 
HFT. 

Atlantic  hillfish  and  swordfish  are 
managed  internationally  by  ICXiAT  and 
nationally  under  ATCA  and  the 
Magnuson-.Stevens  Act.  This  collection 
jirovides  information  needed  to  monitor 
the  recreational  catch  of  Atlantic  blue 
and  white  marlin,  which  is  ajijilied  to 
the  recreational  limit  established  hy 
ICCAT.  and  the  recreational  catch  of 
North  Atlantic  swordfish,  which  is 
ajijilied  to  the  U..S.  (juota  established  by 
ICC,'\T.  This  collection  also  jirovides 
information  on  recreational  landings  of 
West  Atlantic  sailfish  which  is 
unavailable  from  other  established 
monitoring  jirograms.  Collection  of 
.sailfish  catch  information  is  authorized 
under  the  Magnuson-.Stevens  Act  for 
j)urj)()ses  of  .stock  management. 

Affected  Public:  Individuals  or 
households. 

Frecjnency:  Monthly,  annually  and  on 
occasion. 

Besjiondent 's  Obligation:  Mandatory. 

OMB  Desk  Officer: 
OIBA_Subinission@oinb.eoi). gov. 

Cojiies  of  the  above  information 
collection  jirojio.sal  can  be  obtained  by 
calling  or  writing  )ennifer  (essiij), 

Dejiart mental  Pajierwork  (Clearance 
Officer.  (202)  482-0338,  Dej)artment  of 
Commerce.  Room  8818.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
llessnp@doc.gov]. 

Written  comments  and 
recommendations  for  the  jirojio.sed 
information  collection  should  be  sent 
within  30  days  of  jmhlication  of  this 
notice  to 

OIBA_Subinission@oinb.eop.gov. 

Haled;  l'’el)riiarv  18.  2013. 

(Avelliiar  Banks, 

Munagiditenl  Analyst.  Office  of  the  Chief 
Infornuition  Officer. 
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DEPARTMENT  OF  COMMERCE 

U.S.  Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  Survey  of  Income 
and  Program  Participation  (SIPP)  2014 
Panel 

AGENCY:  l)..S.  Camisus  Bureau, 

(]()nuiier(:e. 
action:  Notice. 

SUMMARY:  The  Deparliiieiit  oi 
(lonunerce,  as  part  of  its  continuing 
effort  to  reduce  ])aper\vork  and 
res]X)ndent  l)ur(len.  invites  the  gtaieral 
])uhlic  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
])roposed  and/or  continuing  information 
collections,  as  required  hy  the 
Paperwork  R(!duction  Act  of  IttB.'i. 

Public  Law  104-13  (44  IJ.S.C. 
3506(c)(2)(A)). 

DATES:  To  ensure  consideration,  writtmi 
comments  must  he  submitted  on  or 
Indore  A])ril  23.  2013. 

ADDRESSES:  Diuict  all  written  comments 
to  jennifer  Jessu]),  Departmental 
Paperwork  (learance  Office;)'. 
Department  ofOommei'ce,  Room  6616. 
14th  and  Oonstitntion  Avenue  N\V., 
Washington,  DO  20230  (or  via  the 
Internet  at  //V.*.s'.s'i//;@f/oc.gfn'). 

FOR  FURTHER  INFORMATION  CONTACT: 
Re(|ne,sts  for  additional  inform.ition  or 
copies  of  the  infoiination  collection 
instrnnient(s)  and  instructions  should 
be  dii'ected  to  )ason  M.  Fields,  (iensns 
Bui'eau,  Room  1IQ-7H06‘)  Washington. 
DO  20233-8400.  (301)  763-246.5  (or  via 
the  Intei'iiet  at 

j(is()n.in.fi(^Ids@(:(^nsus.i^ov). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Oensus  Bureau  plans  to  conduct 
the  Survey  of  Income  and  Piogram 
Parlii:ipation  2014  Panel  (SIPP)  in  4 
waves  beginning  in  February  2014. 
Wave  1  of  the  .SIPP  2014  Panel  will  be 
conducted  fi'om  Febrnai’y  to  May  of 
2014.  Wave  2  is  scheduled  to  be 
conducted  IVom  lannai'v  to  A])iil  of 
201.5.  Wave  3  is  scheduled  to  he 
conducted  fi’om  lanmirv  to  Apiil  of 
201  ().  Wave  4  is  scheduled  to  he 
conducted  Irom  lannaiy  to  April  of 
2t)17.  The  SIPP  is  a  household-ba.sed 
survey  designed  as  a  continuous  seiies 
of  natiomil  ])anel.s.  d'he  .SIPP  I'ejjiesent.s 
a  soiu’ce  of  information  for  a  wide 
variety  of  to])ic.s  ;)nd  allows  the 
integi'iition  of  iidbiination  for  sepaiate 
to])ic.s  to  form  a  single,  unified  database 
allowing  for  the  e.xamination  of  the 
interaction  between  tax,  tiansfer,  and 
other  govei'iunent  and  private  policies. 


(k)vernment  domestic  policy 
formulatoi's  depend  heavilv  upon  .SIPP 
infoiination  conceining  the  distribution 
of  income  I’eceived  either  diiectly  iis 
money  or  indiiectly  as  in-kind  benefits 
<md  the  effect  of  tax  and  tiansfer 
])i'ogi'ams  on  th.it  distribution.  They  also 
need  impi'oved  and  ex|)anded  dat.i  on 
the  im;ome  iind  geneial  economic  and 
financial  situation  of  the  U..S. 
j)0])ulation,  which  the  .SIPP  Inis 
jirovided  on  a  continuing  basis  since 
1683.  'flu;  .SIPP  has  measured  levels  of 
economic  well-being  and  permitted 
measurement  of  changes  in  the.se  levels 
over  time. 

A  portion  of  the  2014  .SIPP  Panel  will 
use  an  Event  History  Calendar  (EHC) 
that  facilitates  the  collection  of  dates  of 
events  and  spells  of  coverage.  The  EHC 
should  a.ssi.st  the  respondent’s  ability  to 
recall  events  accuratelv  over  the  one 
year  reference  jieriod  and  provide 
incniased  data  (piality  and  inter-topic 
consistency  for  dates  rejiorted  by 
respondents.  The  EHC  is  intended  to 
help  re.s])ondent.s  recall  information  in  a 
more  natural  “autol)iogra])hical” 
manner  hv  using  life  events  as  triggers 
to  recall  other  economic  events.  'I'he 
EHC  was  ])reviou.slv  u.sed  in  the  2010. 
2011,  2012,  and  2013  SIPP-EHC  field 
le.sts.  The  content  of  the  2014  SIPP 
Panel  will  match  that  of  the  2013  SIPP- 
EHC  very  clo.sely.  The  2014  Panel  SIPP 
design  does  not  contain  free.standing 
tojiical  modules;  however,  a  portion  of 
traditional  .SIPP  topical  module  content 
is  integrated  into  the  2014  .SIPP  Panel 
interview.  Exanqiles  of  this  content 
include  (piestions  on  medical  expenses, 
child  care,  retirement  and  piinsion  jilan 
coverage,  marital  history,  adult  and 
child  well-being,  and  others. 

The  2014  .SIPP  Panel  is  a  brand  new 
"wave  1"  sanqile  with  new  survey 
respoiulents  who  were  not  interviewed 
in  the  jirevious  2010—2013  .SIPP-EHC 
field  tests.  The  2014  SIPP  Panel  wave  1 
will  interview  respondents  using  the 
previous  calendar  year  2013  as  the 
reference  period  and  will  proceed  with 
annual  interviewing  going  forward,  'flu; 
2014  SIPP  Panel  will  use  a  revised 
interviewing  method  structiiri;  that  will 
follow  adults  (age  15  years  and  older) 
who  move  from  the  jirior  wave 
hon.s(;hold.  (;on.s(;(|U(;ntlv.  future  waves 
will  incorporate  dependent  data,  which 
is  information  collected  from  the  prior 
wave  interview  brought  forward  to  tin; 
current  interview. 

'Fhe  Census  Bureau  ])lans  to  use 
(iouiputer  Assisted  Recorded  Interview 
(CARl)  technology  for  some  of  the 
r(;spondents  during  the  2014  .SIPP 
Panel.  CiARl  is  a  data  collection  method 
that  captures  audio  along  with  response 
data  during  computer-a.ssisted  ])er.sonal 


and  telejihone  interviews  (CAPI  & 

CA'l’l).  With  the  respondent’s  consent,  a 
portion  of  each  interview  is  recorded 
unobtrusively  and  both  the  sound  file 
and  scnien  images  are  returned  with  the 
resjionse  data  to  a  central  location  for 
coding. 

By  reviewing  the  n;corded  ])ortion.s  of 
the  interview,  quality  assurance  analvsts 
can  evaluate  the  likelihood  that  the 
exchange  between  the  field 
representative  and  respondent  is 
authentic  and  follows  critical  survey 
jirotocol  as  defined  by  the  .s|)onsor  and 
lia.sed  on  best  practices,  'fhe  2014  .SIPP 
Panel  instrument  will  utilize  the  CARl 
Interactix  e  Data  Access  System  (CARl 
System),  an  innovative,  integrated, 
multifaceted  monitoring  sy.stem  that 
features  a  coiifigurable  web-based 
interface  for  behavior  coding,  (juality 
assurance,  and  coaching.  This  svstem 
assists  in  coding  interviews  for 
measuring  (piestion  and  interviewer 
]K;rformance  and  the  interaction 
between  interviewers  and  respondents. 

A|)proximately  45. ()()()  households  are 
exjiected  to  he  interviewed  for  the  2014 
SIPP  Panel.  We  estimate  that  each 
hou.sehold  contains  2.1  jieople  aged  15 
and  above,  yielding  approximately 
‘)4.500  person-level  interviews  per  wave 
in  this  panel.  Interviews  take 
aiiproxiniately  60  minutes  per  adult  on 
average,  conseipientlv  the  total  annual 
burden  for  2014  .SIPP-EHC  interviews 
will  hi;  !I4.500  hours  ])er  vear  in  FY 
2014,  2015,  2016,  and  2017. 

II.  Method  of  Collection 

The  2014  SIPP  Panel  imstrument  will 
consist  of  one  interview  jier  jierson  per 
wave  (year)  resulting  in  four  total 
interviews  over  the  life  of  the  panel. 

Each  interview  will  reference  the 
previous  calendar  year  depending  on 
the  wave.  The  interview  is  conducted  in 
])er.son  with  all  household  members  15 
y(;ars  old  or  over  using  r(;gular  jiroxv- 
respondent  rules.  In  the  instances  where 
the  residence  is  not  accessible  or  the 
respondent  makes  a  request  the 
interview  may  he  conduc;ted  hv 
telephone. 

III.  Data 

OMB  (Jontrol  Niinihar:  0607-0057. 

Form  Numbor:  .SlPP/fiAPl  Automated 
Instrument. 

Tvfio  ol  Beviow:  Regular. 

Affoctod  Public:  Individuals  or 
1  Ious(;holds. 

Fslinialcd  Number  of  Bcspondcuts: 
04.500  peo])le  jier  wave. 

Hsiimated  Time  per  Besi)onse:  (iO 
minutes  per  person  on  average. 

Estimated  Total  Annual  Burden 
Honrs:  04,500  hours  per  wave. 
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Estimat(^(i  Total  Annual  Co.s7.  Tho 
only  cost  to  rosj)ondents  is  their  time. 

I{asi)()n(lant's  Obligation:  Voluntary. 

Ij:}>al  Anthoritv:  T\{\a  13.  United 
States  (lode.  Sectit)!!  182. 

IV.  KiH|uesl  tor  (loininents 

(lonnnents  are  invitcul  on:  (a)  Whether 
tlie  proposcul  collection  ol  inlbrination 
is  n(!ces.sary  lor  the  propia’  pcn  formance 
ol  the  functions  of  the  agencv.  including 
whether  the  information  shall  have 
])ractical  utility:  (h)  the  accnracv  of  the 
agency’s  estimate  of  the  hnrchm 
(including  hours  and  cost)  of  the 
j)n)j)o.sed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  he 
collected:  and  (d)  ways  to  minimize  the 
harden  of  the  colhsction  of  information 
on  re.sj)ondents.  including  through  the 
use  of  automated  collection  lechnicines 
or  other  forms  of  information 
technology. 

(lonnnents  submitted  in  response  to 
this  notice  will  he  snnnnarized  and/or 
included  in  the  recpiest  for  OMH 
approval  of  this  information  collection: 
they  also  will  h(H:ome  a  matter  of  ])nhlic 
record. 

Diiliul:  l-'ehniarv  1.1. 

(iliMina  Miekefson, 

.\t(iiui<’iaiu!nt  Analyst.  Olfica  of  tlw  ('.hint 
Injaviuatinn  Officar. 

|FK  Doc.  2()i:i-04()(i7  l-ilcKl  2-2 1-1  :i:  iim| 

BILLING  CODE  3511-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Proposed  Information  Collection; 
Comment  Request;  Defense  Priorities 
and  Allocations  System 

agency:  Bureau  of  Industrv  and 
Security.  (Commerce. 
action:  Notice. 

SUMMARY:  'I’he  Dejiartment  of 
(lommerce.  as  ])art  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  harden,  invites  the  general 
|)nhlic  and  other  Imderal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  recinired  hv  the 
Paperwork  Reduction  Act  of 
DATES:  Written  comments  must  he 
snhmitted  on  or  before  April  23.  2013. 
ADDRESSES:  Direct  all  written  comments 
to  (ennifer  (essnp,  Dej)artmental 
Paj)erwork  (Ilearance  Officer, 
Department  of  (lommerce.  Room  6616, 
14th  and  (lonstitntion  Avenue  NW.. 
Washington.  D(1  20230  (or  via  the 
Internet  at  llossu}}@(loc.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 
Recpiests  for  additional  information  or 
co])ie.s  of  the  information  collection 
instrument  and  instructions  should  he 
directed  to  Larrv  Hall,  BIS  KIB  Liaison. 
(202)  482-480.')', 

Lawnnica.l  lall@his.(lo(:.f>o\'. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

'rhis  recordkeeping  reipiirement  is 
neces.sary  for  administration  and 
enforcement  of  delegated  authority 
nmler  the  Defen.se  Production  Act  of 
lO.'IO,  as  amended  (.lO  U.S.d.  App.  20(il. 
et  se(j.)  and  the  Selective  Service  Act  of 
1048  (fiO  U.S.d.  App.  468).  Any  per.son 
who  receives  a  priority-rated  order 
under  the  implementing  Defen.se 
Priorities  and  Allocations  System 
regulation  (l.'l  dFR  part  700)  must  retain 
the  records  for  at  least  3  years. 

II.  Method  ofdollection 

Submitted  electronically  or  on  paper. 

III.  Data 

OMB  Control  Nninhar:  0(H14-00.')3. 

Form  \hnnbar(s):  None. 

Typo  of  Baviaw:  R(;gnlar  submission 
(exlimsion  of  a  cnrnmtly  approved 
information  colled  ion). 

Affaclad  Fnblic:  Business  or  other  idr- 
profil  organizations. 

Fstiniatod  Nainbar  of  Bos})ondants: 
1,407.000. 

Fstiniatod  Time  por  Bosponso:  .'5 
.seconds  to  16  minutes. 

Fstiniatod  Total  Annual  Burdon 
Hours:  14.477. 

Fstiniatod  Total  Annual  Cost  to 
Public:  So. 

IV.  Reijiiest  for  dommenis 

domments  are  invited  on:  (a)  Whether 
the  ])ropo.sed  i:ollection  of  information 
is  necessary  for  tin;  proptM'  ])erformance 
of  tlu!  functions  of  the  agency,  including 
whether  the  iidbrmation  shall  have 
practical  ntilitv:  (h)  the  accnracv  of  the 
agency’s  e.stimate  of  the  burden 
(including  hours  and  cost)  of  the 
propo.s(!d  collection  of  information:  (c) 
ways  to  enhance  the  (|uality.  utility,  and 
clarity  of  the  information  to  he 
collectiul:  and  (d)  ways  to  minimize  the 
burden  of  tlu;  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techni(]ues 
or  other  forms  of  information 
technologv. 

domments  snhmitted  in  nLsjjonse  to 
this  notice  will  he  summarized  and/or 
included  in  the  retpiest  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
riicord. 


Dated:  l-'el)ruaiv  l.a.  2()i:t. 

(Iwidlnar  liaiiks, 

.Manai’omont  Analyst.  Offico  of  I  ho  Chiof 
Infonnalian  ( tfficor. 

|1K  Doe.  2()i;!-()4(l72  Filed  2-21-i:i:  H:4.'‘)  ain| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC516 

Gulf  of  Mexico  Fishery  Management 
Council  (Council);  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
("ommerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  'Fhe  dulf  of  Mexico  and  South 
Atlantic  Fishery  Management  domicils 
will  convene  a  Science  Workshop  of  the 
(ioliath  (irouper  joint  douncil  Steering 
(Committee. 

DATES:  rhe  meeting  will  convene  at  ?) 
a.m.  to  4  p.m.  FS’l’  on  'I’liesdav,  March 
12.2013. 

ADDRESSES:  The  meeting  will  he  held  at 
the  dnlf  of  Mexico  Fishery  Management 
(ionncil.  2203  North  Lois  Avenue,  Suite 
1100,  'fampa,  Fb  33607:  telephone: 

(813)  348-1630. 

Council  address:  dnlf  of  Mexico 
Fishery  Management  (Council,  2203 
North  Lois  Avenue,  Suite  1100,  Tampa, 
FL,  33607. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stejihen  Bortone,  Executive  Director, 
(julf  of  Mexico  Fishery  Management 
(ionncil;  telephone:  (813)  348-1630. 
SUPPLEMENTARY  INFORMATION:  The  Ad 
Hoc  (k)liath  (frouper  Joint  domicil 
Steering  dommittee  will  hold  a 
worksho])  to  afford  exjierts  the 
ojiiiortnnity  to  offer  suggestions  as  to 
the  scientific  goals  and  objectives  of  any 
future  management  of  (ioliath  (^roujier. 
These  goals  and  objectives  will  he  based 
on  what  is  currently  known  about  the 
sjiecies  and  what  needs  to  he  known. 
Based  on  this  input,  both  the  dulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  (Anmcils  will  provide 
additional  gniflance  to  the  joint  Steering 
(iommittee  as  to  further  directions  that 
should  he  taken  to  meet  the  identified 
objectives  for  both  councils:  and  a 
discussion  of  future  activities  by  the 
Steering  (Committee. 

(iopies  of  the  agenda  and  other  related 
materials  can  he  obtained  by  calling 
(813)  348-1630  or  can  he  downloaded 
from  the  douncil’s  ftp  site, 
ftp.giilfcouncil.org. 
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Altlioiigh  other  non-einerg(!n(:v  issues 
not  on  the  agenda  may  come  before  the 
Ad  Hoc  (foliatli  Gronjjer  Joint  Council 
Steering  Committee  for  discussion,  in 
accordanci;  with  the  Magnnson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  l)e  the  subject 
of  formal  action  during  this  meeting. 
Actions  of  the  Ad  Hoc  (ioliath  Ciron])er 
joint  Council  Steering  Committee  will 
h(!  njstricted  to  those  issues  si)ecifically 
identified  in  the  agenda  and  any  i.ssues 
arising  after  publication  of  this  notice 
that  re(|uire  emergency  action  under 
Section  3()!i(c)  of  the  Magnnson-Stevens 
Fishery  (Conservation  and  Management 
Act,  provided  the  public  has  he(;n 
notified  of  the  Council’s  intent  to  take 
action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  ])eople  with  di.sahilities.  Recpiests  for 
sign  language  interpretation  or  other 
auxiliary  aids  slioidd  he  direCed  to 
Kathy  Pereira  at  the  (Council  (see 
ADDRESSES)  at  least  .'5  working  days  prior 
to  the  meeting. 

Dated:  i'’(!l)rtiarv  19.  201.'t. 

I'racoy  L.  Thompson, 

Aclin}’  Dri)iily  Director.  Olfici-  oj  Siisloinohlc 
I'ishcricN.  i\(ilion(il  Marina  Fisharias  Sarvica. 

|I  K  Doc.  2()i:t-(M()<H)  l•■ilc(l  2-21-1:1;  ani| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC517 

Fisheries  of  the  South  Atlantic; 
Southeast  Data,  Assessment,  and 
Review  (SEDAR);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmosjdieric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  SEDAR  32  post  Data 
VVorksho])  webinar. 

SUMMARY:  The  SEDAR  32  assessments  of 
the  South  Atlantic  stocks  of  hlneline 
tilefish  and  gray  triggerfish  will  consist 
of  a  series  of  worksho])s  and  webinars: 
a  Data  VYorksho]);  a  .series  of  A.sse.ssment 
webinars;  and  a  Review  Workshop.  See 
SUPPLEMENTARY  INFORMATION. 
dates:  a  SEDAR  32  post  Data 
Workshop  webinar  will  he  held  on 
Tuesday.  March  12,  2013.  from  0  a.m. 
until  1  p.m. 

ADDRESSES: 

Minting  (iddivss:  The  meeting  will  he 
held  via  webinar.  The  webinar  is  ojien 
to  members  of  the  public.  Those 


interested  in  ])articipating  should 
contact  Julia  Byrd  at  .SFllAR  (see  FOR 
FURTHER  INFORMATION  CONTACT)  to 
recpie.st  an  invitation  providing  webinar 
access  information.  Please  reciuest 
webinar  invitations  at  least  24  hours  in 
advance  of  each  webinar. 

SFDAH  (iddivss:  4l)ri5  lliher  Place 
Drive,  Suite  201,  N.  Charleston,  SC 
2940.'1. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Bvrd,  SEDAR  Coordinator;  telephone; 
(843)  .'>71-4300;  email: 
jidi(i.l)yrd@s(ifnu:.n(d. 

SUPPLEMENTARY  INFORMATION:  The  (hilf 
of  Mexico,  South  Atlantic,  and 
(kirihhean  F’ishery  Management 
(T)nncils.  in  conjunction  with  NOAA 
Fisheries  and  the  Atlantic  and  Culf 
States  Marine  F'isheries  ('ommissions, 
have  implemented  the  Southeast  Data, 
As.sessment  and  Review  (SEDAR) 
process,  a  multi-step  method  for 
determining  the  status  of  fish  .stocks  in 
the  Southeast  Region.  SEDAR  is  a  three- 
ste])  process  including:  (1)  Data 
Workshop;  (2)  As.sessment  Process 
utilizing  webinars;  and  (3)  Review 
Workshop.  The  product  of  the  Data 
Workshop  is  a  data  re])ort  which 
com]>ile.s  and  evaluates  potential 
datasets  and  recommends  which 
datasets  are  a])j)ropriate  lor  assessment 
analyses.  The  ])rodnct  of  the  Assessment 
Process  is  a  .stock  assessment  re|)ort 
which  describes  the  fisheries,  evaluates 
the  status  of  the  stock,  estimates 
biological  henchmarks,  projects  future 
po])nlation  conditions,  and  recommends 
research  and  monitoring  needs.  The 
asse.ssment  is  independently  peer 
reviewed  at  the  Review  Workshop.  I’he 
product  of  the  Review  Worksho|)  is  a 
Summary  documenting  panel  opinions 
regarding  the  strengths  and  weaknes.ses 
of  the  stock  a.s.se.s.sment  and  input  tlata. 
Participants  for  SEDAR  Workshops  are 
apj)ointed  by  the  Culf  of  Mexico,  South 
Atlantic,  and  ("arihhean  I^’ishery 
Management  Councils  and  NOAA 
Fisheries  Southeast  Regional  Office, 
Highly  Migratory  Species  Management 
Division,  and  Southeast  Fisheries 
•Science  Center.  l’artici]>ant.s  include: 
data  collectors  and  database  managers; 
stock  a.sse.ssment  scientists,  biologists, 
and  researchers;  constituency 
repre.sentatives  including  fishermen, 
environmentali.sts,  and  non¬ 
governmental  organizations  (NCOs); 
international  experts;  and  staff  of 
Councils,  Commi.ssions.  and  state  and 
federal  agencies. 

The  items  of  discn.ssion  in  the  post 
Data  Workshop  are  as  follows: 

Participants  will  tiiialize  data 
I'ccomnuMidalioiis  Irom  llie  Data  Workshoj) 
and  jirovido  early  modeling  advic:e. 


Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  gron]>  for  di.scnssion.  those 
issues  may  not  he  the  subject  of  formal 
action  during  this  meeting.  Action  will 
he  restricted  to  those  issues  specificallv 
identified  in  this  notice  and  anv  i.ssues 
arising  after  jiiihlication  of  this  notice 
that  recpiire  emergency  action  under 
.section  3().'>(c)  of  the  Magnuson-.Stevens 
l*’i.shery  Con.servation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  accessible  to  people 
with  disabilities.  Requests  for  auxiliary 
aids  should  he  directed  to  the  .SEDAR 
office  (see  ADDRESSES)  at  least  10 
business  days  prior  to  the  meeting. 

’I'lu!  times  and  serpiencc!  sjxicified  in 
this  agenda  are  sniijeci  In  change;. 

Authority:  1()  II..S.(;.  1801  at  saq. 

Dal(;d:  Fi;hrnarv  19.  2()i:i. 

Trac:i;y  L.  'I'hompson, 

Acting  Director.  Office  of  Snst(nnol)le 
Fislun  ies.  Motional  .Marine  Fislunies  Service. 
ILK  Doc.  2()i:i-04(l<ll  Filt;(l  2-21-i:i:  «:4.''»  ainl 
BILLING  CODE  3510-22-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  I"rom 
P(!0])le  Who  Are  Blind  eir  .Severely 
Disabled. 

ACTION:  Additions  to  the  Prociurement 
last. 

SUMMARY:  'rhis  action  adds  products  and 
.services  to  the  Procurement  Li.st  that 
will  he  furnislied  by  nonprofit  agencies 
employing  jjersons  who  are  blind  or 
have  other  severe  di.sahilities. 

DATES:  Effective  Date:  March  2.').  2013. 
ADDRESSES:  Committee  for  Pnrcha.se 
From  People  Who  Are  Blind  or  .Severely 
Disabled,  Jeffer.son  Plaza  2.  Suite  1()80(), 
1421  Jefferson  Davis  Highwav, 
Arlington,  Virginia  222()2-32.'>9. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  .S.  lanehack.  Telephone:  (703) 
()n3-774(),  Imx:  (703)  (>03-0(>.'>.'>.  or  mnail 
CMTEEedUeg@Ahiliiv()ne.gov. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  11/27/2012  (77  FR  70737-70738): 
11/30/2012  (77  FR  71400-71401):  12/ 
14/2012  (77  FR  74409-74470);  12/21/ 
2012  (77  I-’R  7'‘>010);  and  12/31/2012  (77 
FR  77038).  the  Committee  for  Purchase 
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From  l’(;()ple  Wlio  Are  blind  or  Severely 
Disabled  published  notices  of  proj)o.s(!d 
additions  to  the  Procnreinent  List. 

After  consideration  of  the  material 
pre.sented  to  it  concerning  capability  of 
(inalified  nonprofit  agencies  to  provide 
the  products  and  .services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  ('-ommittee  has 
determined  that  the  products  and 
.services  listed  below  are  suitable  for 
jirociu'ement  by  the  Fiuleral  (lovernment 
under  41  U.S.C.  H.'iOl-S.'iOti  and  41  CFR 
.'ll -2. 4. 

Regulatory  Flexibility  Act  (iertiiication 

I  certify  that  the  following  action  will 
not  have  a  significant  imjiact  on  a 
substantial  number  of  small  entities. 

'file  major  factors  considered  for  this 
certifiiiation  were: 

1.  The  action  will  not  result  in  anv 
additional  reporting,  recordkeeping  or 
other  compliance  nuinirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
(iovernment. 

2.  The  action  will  njsnlt  in 
authorizing  small  (mtities  to  furnish  the 
products  and  servic(;s  to  th(i 
(lovernment. 

3.  Th(!r(!  an;  no  known  r(!gnlatorv 
altc’inativiis  which  would  accomplish 
the  objectives  of  the  javits-Wagnm- 
O’Day  Act  (41  U.S.C.  H.'-iOl-H.'iOO)  in 
connection  with  the  |)rodncts  and 
.services  propo.sed  for  addition  to  the 
Procnniinent  hist. 

Knd  of  fieri  iric:at  ion 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Frocnrement  fist: 

I’niducls 

.V.S’.V: (ii:t."i-()1-4 14-8K:tl— Hallerv.  Non- 
R(!(:harg<!al)le.  :tV.  l.ilhiiiin/Maiigannse 
Dioxide 

A'.S'A';  (il  -447-0514')— Halterv.  Non- 
K(!i;liarg(!al)l(!.  OV.  .MkaliiU! 

A'.S'A:  (ii:t."j-()1-.")24-7(i21— Uatterv.  il.OV.  .\. 
I.itliiiini 

.V.S’.V;  (>140-01-():)2-i:t2()—l{al(er\  .  .Storage. 

12\'.  l.ead  A(  id.  Wet  (■,liarg(!d 
A.S.V;0140-()1-.">().S-1')4{)— Itattei  v.  .Storage. 

12V.  L(!ad  .Acid.  Wed  (ihargcHl 
A'.S’.V;()140-01-.")28-2‘)7.'j— Itatlerv.  .Storage;. 

12\'.  l.e;ael  Ae:iel.  We;l  (ihiirge;ei 
A'/'/t;  liaste:rn  (iarejiina  \'e)e,atie)iial  (:e;nte;r. 

Ine:..  (;re;e;nville;.  N(i 
don  tract  ini’  /U'tivitv:  l)e;le;iise;  Leegislics 

.'\ge;ii(;v  I.anel  aiiel  Maritime;.  (ie)lmid)iis. 

on 

f.’en’eTejge;;  f  i-l.ist  feer  lOO'i'ip  eeftlie;  re;e|uire;nie;nt 
e)f  the;  De;|)arline;nt  eel  De;re;nse;.  as 
aggre;gate;el  by  tlie;  De;lt;iise;  l.e)gislie:s 
.■\ge;ne:v  I.iinel  aiiel  Ntaritime;.  (iolun)l)iis. 

on. 

.V.S’.V;  MR  1 140 — .Se;r\  iiig  .Se;t.  .Stanel  aiiel 
Ile)wl.  lOejz 


\PA:  liHliistrie;s  le)r  the;  Itliiiel.  hie:..  We;sl 
Allis.  W1 

Contnictin;^  Activity:  l)e;le;nse;  (iemimissiirv 
Age;iie:y.  l-’ort  l.e;e;.  V.'\ 

(.’oi'eroge-; (M.ist  leir  the;  re;i]iiire;me;nt.s  eil 

inilitiiry  e:e)nimissarie;s  anel  e;xe:hange;s  as 
aggre;gate;il  liv  the;  l)i;re;nse;  (ieimmissary 
.■\ge;ne:v. 

.V.S’.V;  7.")10'-0()-Nin-1880— Taiii;.  Vinyl 
Hae:king.  Rul)l)e;r  Aellie;sive;.  Ye;lle)W.  80 
varels 

.V.S’.V;  7."il0-()0-Nll5-18')l  — t  ape;.  .Sale;ly 

.Stripe;.  Rnhhe;r  Aelhi;sive;.  I{lae:k/Yi;lle)W. 

:10  varels 

(.’my.-reige;;  The;  N.SNs  liste;el  aheive;  will  he;  A- 
l.ist  leir  the;  Teited  (a)ve;rmne;nl 
Re;e|iiire;ine;nl  as  aggre;giite;el  hv  the; 

(;e;neral  .Se;rvii'.i;s  .Aehninistration. 

.V.S'.V;  7.S10-00-N115-1 891)— Tape;.  .Sale;)y 
.Stri])i;.  Knhhi;r  Aelhe;sive;.  I51ai:k/White;. 

80  varels 

(.’oi  eroge;;  The;  N.SN  lisle;el  eiheive  will  he;  15- 
l.ist  leir  the;  llreiael  (;ove;rnim;nt 
Ke;e|uire;iiu;nl  as  aggre;gale;el  hy  the; 

(;e;ne;ral  .Se;rvit:e;s  Aehninistratiein. 

.VP/\;  Oine'.innati  Assoeiiiitioii  leir  the  lllinel. 
(ane:innati.  OI 1 

(iontractiay  Activity:  (Jemeiral  .Serviceis 
.Aelministration.  Ne;w  Yeirk.  NY 
.V.S’.V;  7420-()()-N115--()()28— Talking 

Oaleiulateir.  .SOO  Oeimplianl.  12  Digit. 
Peirtalile;.  Di;skteip.  Battery  Operaleiel 
\'I’A:  MielWeist  l'inte;rprise;s  leir  the;  Blinel.  Ine;.. 
Kalaina/eiei.  Ml 

(inntractiny,  Activitv:  (;e;ne;r.il  .Se;rvie:e;s 
.'Xelministratiein.  Ni;w  Yeirk.  N'X' 

(iaveraye:  15-1. ist  leir  the;  Broael  Oeiveirnmeint 
Ree|uire;nie;nl  as  aggre;gale;il  liv  the; 

(iemeral  .Ser\  ie:e;s  Aehninislraliein. 

.V.S’.V;  710."i-0()-N115-00li4— Reinnil  Talile. 

k’dleling  l.e;gs.  00"  x  29" 

.V.S’.V;  710."i-00-NII5-000.'j— 15i-leilel  l  alile.  tiO" 
X  80" 

.V.S’.V;  7 10.'i-00-N115-00(i0—l>e;rseinal  Talile. 

80" X  20" 

.V.S’.V;  710."i-00-N115-0007— I'eileling  Talile 
with  lle;avy  Duly  l.e;gs.  72"  x  80" 

.V.S’A;  710.S-00-NIBA)008— l’ie:nie:  Talile.  72" 

X  80" 

.V.S’.V;  710.'i-00-Nll5-00(i9— lltilitv  Table.  00" 
X  18" 

A.S’.V;  710ri-00-N115-0070— Ulilitv  Table;.  72" 

X  18" 

i\PA:  MidWe;sl  li;nle;riirisi;s  leir  the;  Blind,  bit:.. 
Kalamazoo.  Ml 

(iontr(ictin<>  Activity:  (;e;ne;rid  .Se;rvi(:e;s 
Adininistralion.  Arlingtein.  VA 
(ioveraye:  B-I.ist  leir  the  Breitiel  (iovernment 
Retpiireineml  iis  ;iggre;giileel  bv  I  be 
Oe;ne;r;d  .Se;rvie:e;s  Aehninistration. 

.V.S’.V;  MR  10018 — .Stie:keirs.  Riisteir  Tbe;ine;tl. 
Asseirteiel.  200e:l 

.V/’/\;  Winstein-.Siile;ni  lndnslrie;s  leir  tbe; 

Blinel.  bit:..  Winsltin-.Siilt;m.  Nfi 
('.ontractiny,  Activitv:  Dt;lt;nst;  (iommissiirv 
Agt;nt:y.  T’tirt  l.t;t;.  VA 
(A)vcr(iyc:  (i-I.ist  ftir  Iht;  rt;tpnrt;nit;nls  til 

mililiiry  t:tinintiss<irit;s  tnitl  t;xt:binigt;s  as 
;iggrt;giitt;tl  by  the  Dt;lt;nst;  (itimmis.sary 
Agt;nt:y. 

Servic.es 

Service  'I'yiJe/Location:  liOll  Dispatt;h 
.St;r\'it:t;.  Dirt;t:lt)ralt;  tif  lunt;rgt;nt:y 
.St;rvit:es  (Dli.S)  Bntergt;nt:y  (kill  (k;ntt;r  K 


Military  Btilit:t;  .Station.  0‘)40  Mart:h:int 
.Slrt;t;t.  Biiiltliiig  21  (i,  l-'ort  Bt;nning.  (JA. 
\'PA:  Btilibv  Dtitltl  Institntt;.  bit;..  .Atliintti. 

CA. 

(iontractiny  Activitv:  Dept  tif  Ibt;  Army. 

WOQM  MKX; — T’l  Benning.  T’t  Bt;miing. 
CA. 

S(‘rvice  Tvpe/Location:  Wiilt;r  .Systt;ni 

llvelnmt  Miniitt;nant:t;  .St;rvit:t;.  |tiinl  Biist; 
l,t;wis-Mt:(;btirtl,  Wy\. 

.\7V\;  .Sktitikmn  l'itbu:iilitinal  I’rtigranis. 
Brt;nit;rltin.  WA. 

(iontractiny  Activitv:  Dept  til  iht;  Arniv. 
WOQM  Mice— |B  l,e;wi.s— MCCbortl. 

T’tirl  l.t;wis.  WA. 

Service  Type/Locatian:  (h  timiels  Maiiilt;n;mt:t; 
.St;rvit:t;.  II. S.  Ctiiisl  Cmirtl  l'';it:ility.  ')040 
Clinltin  Drive,  lltiiislein.  TX. 

A'iV\;Oii  OnrOwn  .St;rvit:t;s.  liit;..  I Itiiisttiii. 
TX. 

CJontractiny  Activity:  Dt;|il  tif  1  Itinitilantl 
.St;t:nrily.  l)..S.  Ctiast  Cmirtl.  Bast;  New 
()rlt;;nis.  New  Orletms.  LA. 

Service  Type/Location:  (irtimitls  Mainlt;nant:t; 
.St;r\'it:e.  jtiint  bileragt;nt:\'  'Task  T’tirt:t; 
Stiiith  OIA'TT'.S).  'Truman  Annt;x.  Kt;v 
West.  KI.. 

.\7Y\;  Ctititlwill  linliistrit;s  tif  .Stinlh  fltiritla. 
bit:..  Mitmii.  T'L. 

(iontractiny  Activitv:  Dt;pl  tif  tht;  Arniv.  W4.'i8 
IIA'TF.S.  Key  \Vest.  FL. 

S(‘rvice  Type/Locatioii:  I  losiiital 

I  ltinst;kt;t;piiig  .St;rvii:t;.  Wt;t;tl  Arniv 
Ctinmumily  1  Itispiltd  (WACll).  2ntl 
.Street,  Bniltling  100.  Fort  Irwin.  C.A. 
\'I\\:  )tib  Options,  bit:..  .San  Ditigti.  CA. 
(iontractiny  Activitv:  Dt;)!!  tif  tht;  Arniv. 

W40M'  USA  MlvDCOM  IICAA.  Ftirt  Sam 
1  loiiston.  'TX. 

Barry  S.  Liiiehai:k, 

Director.  Piisiness  Operations. 

|FK  Due:.  2(n;5-04(mH  Fileil  2-21-1:5;  8:4,'')  iiiiil 
BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committoo  for  Purchase  From 
Peojile  Who  Are  Blind  or  .Severely 
Disabled. 

ACTION:  Projiostitl  Atltlilitins  to  the 
Procurement  List. 

SUMMARY:  The  Committtie  is  iirojitising 
to  add  iii'odncts  anti  stn  vices  to  the 
Procurement  List  that  will  he  furnishetl 
by  ntinpnifit  agencies  emploving 
perstins  who  are  blind  or  have  titlier 
.severe  tli.sahilities. 

(Joiinneiits  Must  Be  Received  on  or 
Before:  :5/2.'i/2()l  3. 

ADDRESSES:  (kimmittee  for  Piirchii.se 
Fi’om  Peo])le  Wliti  Are  Bliiitl  or  .Severelv 
Disahleil.  jefferson  Pliizii  2.  .Suite  lOBOO, 
1421  leffer.son  Davis  Highway, 
Arlingttin.  Virginia  222()2-32.'i9. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Barrv  .S.  Linehack, 
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Telephone:  (703)  0().3-774(),  Fax:  (703) 
()03-00.'5.'j,  or  email 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  ])nrsnant  to  41 
D.S.C.  8.'103  (a)(2)  and  41  CFK  .')l-2.3.  Its 
|)in'pose  is  to  provide  interested  ])ersons 
an  oj)))ortunity  to  submit  comments  on 
the  pro])osed  actions. 

Additions 

H  the  (iommittee  a|)])roves  the 
proposed  additions,  the  entities  of  the 
Federal  (h)vernment  ichmtified  in  this 
notice  will  he  reciuired  to  |)rocure  the 
products  and  .services  listiul  below  from 
nonprofit  agencies  em])loying  persons 
who  an;  hlind  or  have  other  severe 
di.sahilities. 

The  following  products  and  services 
are  proposed  for  addition  to  the 
Procurement  List  for  ])roduction  by  the 
nonprofit  agencies  listed: 

Pfodiwis 

iV.S’iV;  7!)30-0()-NIH-()()4.=i — DcitergcMit.  Licjiiid. 

1  ligli-lbaining.  (^ar  and  't'ruck  Washing. 

(4)  (iontaiiun/IlX 
iV.S’iV;  7t)30-()()-NlI5-()()47 — Licjind  .Solution. 
Truck  and  l'rail(!r  Wash.  ^  (d. 

7<);U)-()()-NlI5-()fi,5:i— Protectant. 

Li(]uid.  Waler-Has(!d.  Veliicle  Interior 
.Siirlact!.  (4)  l-CL  {ionlaiiunVHX 
CVn  r.-njge;  A-l.isI  for  llu;  Total  {iovernnuait 
IbuiuircuiuMil  as  aggregated  l)y  llu! 

(hnieral  .Sinx  iccis  Administration. 

A^SW;  7!Kt()-()l)-Nin-()(>4() — l)et(!rg(!nt.  I.iiinid. 
High-foaming,  (iar  and  't’ruck  Washing,  .'i 
CL 

A^S'A^•  7!):t()-()()-NIU-()f)48 — Lii]uid  .Solution. 

Truck  and  'frailer  Wasli.  (it. 

\’S\’:  7'):f()-()()-Nlf?-()(14!l— Cleaiuu-/ 

Ihigreaser.  Heavy  Huty.  Ifiodcigradahle. 
C.ar  and  'I’ruc.ks.  a  (iL 
A'.S’A';7<):t()-()()-NI8-()(i.")0— Cleaner/ 

Hegn!as(!r.  Hcuivy  Huty.  Uiodegradahh;. 
Car  and  'f rucks,  .t.t  CL 
NSN:  75),'U)-()0-NIR-()().51 — Licpiid  .Solution, 
(ioncenirated.  Ydiicle.  Wash  and  Shim;. 
With  Wax  i)olvmer.  (4)  1-CL  C.ontainer/ 
I5X 

A'.S’A';  79:f0-()0-NlH-()().^2 — Liciuid  .Solution, 
(ioncentraled.  Vdiich;.  Wash  and  .Shine. 
W/Wax  ]K)lvm(!r.  a  Cl. 

A'.S'A':  79:i0-()()-NI13-0().")4— Prol(!clant . 
l,i(iuid.  Waler-Has(!d.  Yehich;  Interior 
.Surface,  a  CL 

NSN:  793()-()()-NlH-()().").'i — (ihiamu'.  WIkh;! 
and  fill!,  a  CL 

NSN:  7<)30-()0-NlH-()().37— Hug  Remover. 

Concentrated.  Celling.  V'ehicle.  CL 
NSN:  79:i()-()()-NlH-()0()()— Del(!rg(ml.  Oil 
and  Wall!!'  .S(!])arating.  Heavy  Hutv. 
lliodcigradahle.  Trucks  and  Trailers,  a  Cl. 
NSN:  79;U)-()0-NlH-()()()7— HOergenl.  Oil 
and  Wal(;r  .Stiparaling.  Ileax'v  Huty. 
Biodegradable.  Trucks  and  'I'railers.  .^5 
Cl. 

(.’fU'erage;  B-l.ist  for  tlu!  Broad  Coven'innenl 
Rexluirement  as  aggregated  l)v  the; 

Ceneral  .Services  Administration. 

A7Y\;  .Sus(|U(!hanna  Association  for  tlu;  Blind 
and  Yision  InpjaireHl.  Lancaster.  PA 


(A)ntr(iclini>  Activity:  Cmieral  .Sen  viccis 
Adminisiralion.  Port  Worth.  TX. 

NSN:  7r>:f0-0()-NIB-09K8— Cover.  Record 
Book.  Digital  Camo.  (>"  x  9" 

NPA:  N(!\v  York  City  Induslrieis  for  llu!  Blind. 
Inc..  Brooklyn.  NY 

Contracting  Activity:  Ceuuiral  .Services 
Administration.  Nenv  York.  NY. 
Covcnn^c:  A-l.isI  for  the  Tolid  CoveirnnunU 
R(!(|uiremenl  as  aggreegated  t)y  the 
Ccmeral  .Services  Adminisiralion. 


Sciviccs 

Scn'icc  Typc/Location:  Base;  .Su])|)ly  C.enl(!r. 
Bariuis  Peuhnal  Building.  49.t  .Sumnu;r 
Slrec!!.  Boston.  MA. 

NPA:  lndustri(!s  for  llu;  Blind.  Inc..  West 
Allis.  Wl. 

Contracting  Activity:  Defense  Contract 
ManagemenI  Agency  (DCMA).  DfiMA 
Procuremumt  Centeu'.  Boston.  MA. 

Scn’icc  Typc/Location:  Laundry  .Siervice. 
WiHid  Army  Comnumily  Hospilal 
(WACH).  2nd  .Stred.  Building  ](>(>.  Port 
Irwin.  (;A. 

NPA:  )oh  Options.  Inc..  .San  Dieego.  CiA. 
Contracting  Activity:  De|)l  of  the  Armv. 

W4()M  Western  Rgnl  Cintig  OPC. 

Tacoma.  WA. 

Scn'icc  Typc/Location:  Custodial  .Seirvice. 

1  larrisonhurg  (iourlhouse.  l  l(i  North 
Main  .Slreu;!.  Harrisonburg.  YA. 

NPA:  Porlco.  Inc...  Portsmouth.  YA. 
Contracting  Activity:  Public  Buildings 
.Service!.  C.SA/PB.S/R()3  .Seenth  .Seirvie'.ei 
('.enteir,  Phihlel])hia.  PA. 

Scn'icc  Typc/Location:  Ceeiiting  eef 

Pe)ly|)re)pyle!ne!  Phistie:  Bhieieling  Tnleeis. 
Deipeirlmemt  eef  Agricidture!  (l).SDA). 
Aniniid  Plant  Heieilth  lns|)e!e;tie)n  .Se!rvie:e!'s 
(API  IKS)  Niitiouiil  Yeiteirimirv  .Sle)e:ki)ilei 
(NYS).  (Offsite;  12()l)()  Thire’l  St.. 
Cnmdvieiw.  MO).  1.T41  P.  Biumiste!r 
Reeeiel.  Kansas  C.ity.  MO. 

NPA:  leehOiu!.  lnele!pe!nele!ne:e!.  MO. 
Contracting  Activity:  Deipartment  eef 

,\grie:idlure!.  Animal  anel  Plant  Heialth 
Insjeee-.tieen  .Se!rvie;e!.  Minne!a|)e)lis.  MN. 

Barry  S.  iJiiehack, 

Director.  Business  Operations. 

|PR  Ueee:.  201  :M)40H7  Pileiel  2-21-t;t;  «;4.">  iim| 
BILLtNG  CODE  6353-01-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-001 4] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
Application  for  Native  American  Career 
and  Technical  Education  Program 
(NACTEP) 

agency:  (Mficu  of  Aelnlt  and  Vocational 
Fducation  (OVAL).  De!i)arlimmt  of 
Education  (ED). 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Pa])erwork  Reduction  Act  of  199.')  (44 


IJ..S.C.  cha])ter  3.S()1  el  set].).  ED  i.s 
j)roposing  a  rein.statement  of  a 
previon.slv  approved  infenination 
ct)llection. 

DATES:  Interested  persons  are  invited  to 
snhmit  comments  on  or  hefon;  March 

2. '’),  2013. 

ADDRESSES:  Comments  submitted  in 
response  to  this  notice  should  hi; 
submitted  electronically  through  the 
Frideral  eRulemaking  Portal  at  http:// 
www.reaiiJdtion.s.gov  hv  selecting 
Docket  ID  number  ED-201 3-l(XiD-0()l 4 
or  via  ])ostal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  siihmitted  by  fax  or  email 
and  tho.se  submitted  after  the  comment 
])eriod  will  not  he  accej)ted.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  b(!  addressed  to  the  Director  of 
the  Information  Collection  Clearance 
Division.  II. S.  De])artment  of  Education. 
400  Marvland  Avenue  S\V.,  LB).  Room 
2E117,  VVa.shington,  DC  20202-4.')37. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronicallv  mail 
lCDocketMai’@ed .aov .  Please  do  not 
.send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  (ED),  in 
accordance  with  the  Pa])erwork 
Reduction  Act  of  199.')  (PRA)  (44  IJ..S.C. 

3. ')0()(c)(2)(A)),  proviiles  the  general 
|)nhlic  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed, 
revised,  and  continuing  collections  of 
information.  This  heli)s  the  Department 
assess  the  impact  of  its  information 
coll(!ction  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  pnhlic  under.stand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  i.s 
.soliciting  comments  on  the  proposixl 
information  collection  reejuest  (ICR)  that 
i.s  described  below.  3’he  De])artment  of 
Education  is  especially  interested  in 
public  c;omment  addre.ssing  the 
following  i.ssues:  (1)  Is  this  collection 
necessary  to  the  pro])er  functions  of  the 
Department;  (2)  will  this  information  hi! 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  De])artment  enhance 
the  (juality,  utility,  and  clarity  of  the 
iidbrmation  to  be  collect (!d;  and  (.'))  how 
might  the  De])artment  minimize  the 
hurden  of  this  collection  on  the 
res])ondent.s,  including  through  the  ust; 
of  information  technology.  Plea.se  note 
that  written  comments  received  in 
res])onse  to  this  notice  will  be 
c:on.sidered  j)ublic  records. 

Title  of  Collection:  App\ic.'(\[[on  for 
Native  American  Career  and  Technical 
Education  Program  (NACTEP). 
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OMB  (Control  Xiiwlwr:  1H30-0.'j42. 

7V/«?  of  Bwif^w:  Roinstatiamnil  oi  a 
jmn  ioiisly  aj)j)rove(l  information 
collection. 

Bospondonts/Affoctod  Public:  .Stale. 
l,ocal  and  Tribal  (Jovtaninent.s. 

Totul  Bsliwatcd  \hiwhcr  of  Anniud 
Bcsponscs:  80. 

Total  Bstinuilcd  \’unihcr  of  Aiiiuiul 
Burden  Hours:  O.liOO. 

Ahst  rod -.This  di.scretionarv  grant  lall.s 
under  the  .Streainliiuul  (diunance 
Proce.ss  for  Discretionarv  (nanl 
Information  (Collection.  1804-0001.  Tlu; 
Native  American  (Career  and  Tcitlinical 
1‘Cducation  Program  (NA(C'ITCP)  i.s 
anthorizcul  under  .Sciction  110  of  the  (Carl 
n.  Perkins  (Career  and  Technical 
I'Cdncation  lm|)rovi!ment  Ac;l  of  2000. 

The  ))iir])ose  of  NACCTEP  is  to  provide 
grants  to  improve  career  and  technical 
(iducation  programs  that  are  consistent 
with  the  j)nrposes  of  the  Act  and  that 
benefit  American  Indians  and  Alaska 
Natives. 

Dated:  I'diniarv  14.  20 Kl. 

Tdinakii;  Washington. 

/Ic/ing  Diivctor.  lufoniuilion  Collection 
Clcuronce  Division.  Privnev.  Information  and 
Bacords  Mana'.’nmcnt  Services.  Office  of 
.Manofiement. 

IKK  Ooc.  2(n;i-040r)l  I'iled  2-21-i;i:  }t:4."i  ain| 
BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 3-ICCD-001 3] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
Application  for  Grants  Under  Disability 
and  Rehabilitation  Research  (1894- 
0001) 

AGENCY:  (Iffice  of  Special  Education  and 
Rehabilitation  Services  (OSERS). 
Department  of  Education  (ED). 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1  OIK'S  (44 
ll..S.('..  chapter  d.'iOl  ct  sccj.).  ED  is 
proposing:  an  extension  of  an  existing 
information  collection. 

DATES:  Interested  persons  are  invited  to 
.submit  comments  on  or  before  March 
2.1.  2013. 

ADDRESSES:  (iomments  submitteil  in 
resjKinse  to  this  notice  .should  be 
submitted  electronically  through  the 
Federal  eRulemaking  Portal  at  http:// 
wn  w.rcf’idutions.gov  by  selecting 
Docket  ID  number  ED-2()13-I(XiD-0013 
or  via  postal  mail,  commercial  delivery, 
or  hand  delivery.  Please  note  that 
comments  submitted  by  fax  or  email 


and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
reipiests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
should  be  addressed  to  the  Director  of 
the  Information  (lollection  (’.learance 
Division.  D.S.  Department  of  fiducation. 
400  Marvland  Avenue  S\V..  EH|.  Room 
2E117.  VVashington,  DC  20202-4.')37. 

FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail 
lCDockctMer<(il(;(l.<>ov.  IMea.se  do  not 
send  comments  here. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Pidneation  (ED),  in 
accordance  with  the  Pa])erwork 
Reduction  Act  of  ItlO.'i  (PRA)  (44  IK.S.fi. 
3.'iO(i(c)(2)(A)).  provides  the  general 
jinhlic  and  Federal  agencies  with  an 
o|)port unity  to  comment  on  proposed, 
revi.sed,  and  continuing  collections  of 
information.  This  heljis  the  D(!])artment 
a.sse.ss  the  impact  of  its  information 
collection  requirements  and  minimize 
the  ])ublic’s  reporting  burden.  It  also 
helps  the  public  understand  the 
Department’s  information  collection 
riKiuirmuents  and  provide;  the  r(;(|iiested 
data  in  the  desireid  format.  PiD  is 
soliciting  conum:nts  on  the  proposed 
information  colh;ction  niciuest  (KiR)  that 
is  d(;.scrib(;d  below.  The  De])artment  of 
Piducation  i.s  especially  inten;sted  in 
iniblic  comment  addressing  the 
following  issiKis:  (1)  Is  this  collection 
nei:essarv  to  the  pro])(;r  functions  of  the 
Di;partment;  (2)  will  this  information  be 
processed  and  u.sed  in  a  timelv  manner: 

(3)  i.s  the  e.stimatc;  of  burden  accurate; 

(4)  how  might  the  D(;partment  enhance 
the  (juality.  ntililv.  and  clarity  of  the 
information  to  be  collected;  and  (.'i)  how 
might  the  Department  minimize  the 
hnrden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  receiv(;d  in 
response  to  this  notice  will  be 
considered  juiblic  records. 

Title  of  (Jollection:  Application  for 
(Irants  nnd(;r  Di.sabilitv  and 
Rehabilitation  Research  (1894-()()()1). 

OMB  Control  Number:  182()-()027. 

Type  o/  /{ev’/Vav;  Pixtension  without 
change  of  an  existing  collection  of 
information. 

Bespondents/ Affected  Public:  .State, 
bocal  and  Tribal  (Iov(;rnments. 

Totul  Estimated  Numlter  of  Annual 
Besponses:  (i.'i.'i. 

Tot(d  Estimated  Number  of  Annual 
Burden  //oms:  1 31 .()()(). 

A/j.s/ruf;/;  This  application  package 
invites  grants  for  re.search  and  r(;lated 
activities  in  Rehabilitation  of 
Individuals  with  disabilities.  'Phis  is  in 
res])on.se  to  Public  Law  93-112,  .Secs. 
14(a)  and  782,  Rehabilitation  Act  of 


1‘)73.  as  amended.  This  grant 
a])plication  package  contains  program 
profiles,  standard  forms,  program 
rc'gulations,  P’edera!  Register 
information.  P'AQs.  and  transmitting 
instructions.  Applications  are  ])rimarily 
institutions  of  higher  education,  hut 
mav  also  inchuh;  .States;  juiblic  or 
private  ageuci(;s,  im:ludiug  for-profit 
ageuci(;s;  ])ublic  or  juivati; 
organizations,  iucludiiig  for-profit 
organizations  and  hospitals;  and  Indian 
tribes  and  tribal  organizations.  NlDRR’s 
Research  Fellowshij)  is  for  (pialified 
individuals  only. 

Daliid:  L'liliniarv  14.  201.3. 

'Tomakii;  Washington, 

Director.  Information  Collei:tion 
Clearance  Division.  Privacy.  In  formation  and 
liecords  .Mamn.’ement  Services.  Office  of 
.Management. 

IKK  Doc:.  2(n:i-()4(),'j()  Kilcccl  2-21-i:i:  (i:4,'j  am| 

BILLING  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records — School  Participation 
Division  Complaints  Tracking  System 

AGENCY:  P’c’deral  .Student  Aid, 

D(;partment  of  Education. 

ACTION:  Notici;  of  a  new  .system  of 
records. 

SUMMARY:  In  accordance  with  tlu; 

Privacy  Act  of  1974,  as  am(;nded 
(Privacy  Act),  !)  II..S.(’,.  .'i.12a,  tlu;  (Ihief 
Olierating  Officer  for  Federal  .Student 
Aid  (FSA)  of  the  Department  of 
Education  (Department)  ])nhli.shes  this 
notice  proposing  to  add  a  new  system  of 
records  entitled  “.Sc;hool  Particijiation 
Division  (iomjilaints  Tracking  .System 
(SPD-CT.S)"  (18-11-19). 

DATES:  .Submit  your  comments  on  this 
projio.sed  new  system  of  records  on  or 
liefore  March  25.  2013. 

The  Dejiartment  has  filetl  a  rejiort 
describing  the  new  system  of  records 
covered  by  this  notice  with  the  Ohair  of 
the  .Senate  Committee  on  Homeland 
.Security  and  Cox  ernmental  Affairs,  the 
Chair  of  the  Housi;  (knumittec;  on 
Oversight  and  (iovernment  Reform,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  February  19,  2013.  'I’liis  new 
system  of  records  will  become  effective 
on  the  lat(;r  date  of:  (1)  Expiration  of  the 
40-day  period  for  OMB  review  on  Aju  il 
1,  2013.  unless  OMB  waives  10  days  of 
the  40-day  review  piiriod  for  compelling 
reasons  shown  by  the  Department;  or  (2) 
March  25.  2013,  unle.ss  the  system  of 
records  needs  to  be  changed  as  a  result 
of  public  comment  or  OMB  review. 
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ADDRESSES;  Address  all  coinineiils  about 
th(i  School  Partici])ation  Division — 
(;om])laints  Tracking  System  to: 
Perronnanc:e  lmj)roveinent  and 
Prociuliires  Services  (h'oup  Director. 
l-'SA,  IJ.S.  De])artinent  ol  Hducation. 

Union  ('.enter  IMaza  (UUP).  830  I'irst 
Street  NF.,  Washington,  DU  20202- 
5435.  Telephone:  202-377^232.  If  von 
prefer  to  send  comments  through  the 
internet,  use  the  following  address: 

You  must  include  the  term  “SPD- 
UTS”  in  the  subject  line  of  your 
electronic  me.ssage. 

During  and  after  the  comment  period, 
you  may  inspect  all  i)uhlic  comments 
about  this  notice  at  the  II.S.  Dej)artment 
of  Education  in  room  72E1.  UUP.  7th 
Floor.  830  First  Street  NE..  Washington. 
D(;  20202-5435  between  the  hours  of 
8:00  a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistdnce!  to  Individiiols  With 
l')is(il)iIitiHS  in  lioviowing  tho 
Riilonniking  Uncord 

On  recpiest.  we  will  provide  an 
api)ropriate  accommodation  or  auxiliary 
aid  to  an  individual  with  a  disabilitv 
who  needs  assistance  to  review  the 
comments  or  other  documents  in  the 
public  rulemaking  record  for  this  notic:e. 
if  you  want  to  .schedule  an  ap])ointment 
for  this  type  of  acc;ommodation  or 
auxiliary  aid,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Performance  Improvement  and 
Procedures  Services  (iroup  Director, 

FSA,  U.S.  Dejjartment  of  Education. 

UUP,  830  First  Street  NE..  Washington, 
DU  20202-5435.  Telei)hone:  202-377- 
4232.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  or  text 
telephone  (Tl'Y),  you  may  call  the 
Federal  Relay  Service  (FRS).  toll  free,  at 
1-800-877-8330. 

SUPPLEMENTARY  INFORMATION; 

Introduction 

In  accordance  with  Executive  Order 
13007  of  April  'll,  2012,  the 
Department’s  Federal  Student  Aid  office 
has  created  a  complaint  .system  to 
strengthen  enforcement  and  compliance! 
mechanisms.  The  SPD-UTS  will  register 
and  track  comjjlaints  and  res])onses  for 
students  receiving  Federal  militarv, 
v(!teran’s  educational,  or  Federal  title 
IV,  Higher  Education  Act  of  l‘)05,  as 
amended  (llEA)  program  benefits. 
Information  may  be  shared  with  other 
Federal  agencies,  such  as  the 
De])artment  of  Veterans  Affairs,  the 
De])artment  of  Defense,  the  Department 


of  justice,  and  the  Uonsumer  Financial 
Protection  Board  (UFPB),  for  the 
purposes  indicat(!d  in  the  routine  uses 
l)nl)lish(!d  bcilow  and  provided  that  such 
disclosure  is  permi.ssible  under  the 
h’amily  Educational  Rights  and  Privac;v 
Act  (h’ERPA).  (;om])laints  are  ixiceived 
through  various  rcisources  (including, 
hut  not  limitiid  to,  tlu!  ])ul)lic,  school 
officials,  external  oversight  partners, 
students,  referrals  from  Fcuhiral.  .State, 
or  local  agencies,  and  other  F.SA 
offices),  regarding  issiuis  such  as 
administrative  c;ai)al)ility.  .school 
closure,  disbursements,  foreign  schools, 
mi.srepresentation,  and  loan  i.ssues  or 
student  eligibility  i.ssues.  (Complaints 
are  typically  received  via  tele])hone  or 
written  corre.sj)ond(!nce  bv  either  F.SA 
or  the  Office  of  Inspector  General; 
however,  comjjlaints  are  registered 
without  r(!gar(l  to  the  manner  in  which 
they  are  submitted.  'I'he  ]ireferr(!d 
method  for  tlu!  receii)t  of  title  IV 
comi)laint.s  and  allegations  is  via  email 
using  th(!  general  .SPD  mailbox  at 
(i(isctc(nns@nd.gov. 

ll])on  r(!cei])t.  the  complaint  or 
allegation  is  sent  to  the  a])])ro])riate  .SPD 
t(!am  meml){!r  for  review,  follow-up.  and 
rcisohition.  The  com])laints  and 
allegations  are  ixwiewed  to  (istahlish 
facts  and  circumstances  r(!garding  the 
alleged  im])ropriety  nilating  to  the 
administration  of  the  title  IV.  llEA 
])rograms.  If  the  com])laint  {)r  allegation 
is  found  to  have  merit,  .SPD  takes  the 
appropriate  com])liance  action. 

'file  pnr])o.ses  of  the  .SPD-(T.S  are  to 
caj)ture  complaint  and  allegation 
information  from  any  .source,  to  track 
complaints  and  allegations  accurately 
by  maintaining  an  audit  trail  of  actions 
taken  by  the  SPD,  to  provide 
geogra))hically  dispersed  team  members 
with  meaningful  and  up-to-date 
information  at  decision  jjoints  for  .SPD 
activities,  to  routinely  resolve 
complaints  within  a  timely  manner,  to 
re])ort  annually  to  Utingress,  to  provide 
oversight  and  to  (insure  program 
integrity,  thus  sahiguarding  taxj)ayers' 
inter(!sts.  to  identify  title  IV,  HEA 
|)rogram  i.ssues  that  may  lead  to  law 
enforcciinent  investigations,  litigation,  or 
other  ])roc(!(!dings  for  use  in  such 
])roceedings,  to  refer  instances  of 
possible  fraud  and  abuse  in  Federal, 
.State,  or  local  j)rograms  to  ap))ropriate 
persons,  entiticis,  or  authorities,  wluire 
they  may  he  covered  by  other  Privaev 
Act  .system  of  records  notic(!s,  and  to 
cr(!ate  a  centralized  complaint  system 
for  students  receiving  educational 
l)(!nefits  to  ri!gi.ster  complaints  that  can 
b(!  tracked  and  rtispoiuhxl  to  by 
appro])riate  Federal,  .State,  or  local 
persons,  entiti(!s,  or  authorities,  wluire 


they  also  may  he  covenul  by  oth(!r 
Privacy  Act  .system  of  records  notices. 

The  .SPD-U'I'.S  includes  records  on 
individuals  who  have  niceived  title  IV, 
HEA  ])rogram  a.ssi.stance  and  an; 
unsatisfied  with  their  institutions  of 
higher  education,  'fhese  r(!Cords  not 
oidy  contain  comi)laints  and  alhigations 
against  institutions  of  higher  education, 
hilt  they  also  contain,  individuallv 
identifying  information  about  titli!  IV. 
HEA  recijiients,  including,  but  not 
limited  to  their:  names,  street  addresses, 
email  addresses,  and  jihone  numbers. 

The  information  in  the  .SPD-U'I’.S  may 
he  shared  with  other  law  enforcement 
agencies  for  the  |)urposes  indicated  in 
the  routine  uses  published  below  and 
provided  that  such  di.sclosure  is 
consistent  with  FERPA. 

Anyone  in  the  .SPD  can  add  ca.ses; 
tho.se  records  will  he  held  in  accordance 
with  federal  record  retention  policies.  In 
order  to  view  the  contents  of  the  .SPD- 
UT.S  on  the  Wiib  site,  a  jiassword  is 
riKiuiriul  to  acci!ss  .SPD-TIT.S  on  the  Web 
site. 

The  Privacy  Act  of  1974  (5  II..S.U. 
552a(e)(4)  and  (11))  reipiires  the 
Department  to  publish  this  notice  of  a 
new  system  of  records  in  the  Federal 
Register.  'I’he  Di!])artment'.s  riigulations 
implementing  tlu!  Privacy  Act  an; 
contained  in  34  (iFR  jiart  5h. 

The  Privacy  Act  ajiplies  to  any  record 
about  an  individual  that  contains 
individually  identifying  information 
and  that  is  retrieved  hv  a  uniiiui! 
identifier  a.ssociated  with  each 
individual,  such  as  a  name  or  .Social 
.Security  number  (.S.SN),  The  information 
about  each  individual  is  called  a 
‘‘record,"  and  the  .system,  whether 
manual  or  coiujiuter-based.  is  called  a 
“system  of  riicords." 

The  Privacy  Act  reepiires  each  agenev 
to  publish  a  system  of  records  notice  in 
the  F(!d(!ral  Register  and  to  prejiare 
reports  to  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  whenever  the  agenev 
publishes  a  new  system  of  records  or 
significantly  alters  an  established 
.system  of  records.  Each  agency  is  also 
riKiuinul  to  send  co})ie.s  of  the  r(!})ort  to 
the  Uhair  of  the  .Senate  (ionunittee  on 
Homeland  .Security  and  Uovininnental 
Affairs  and  tlu!  Uhair  of  the  House  of 
Representatives  Uommittee  on  Oversight 
and  Government  Reform.  These  riijiorts 
are  included  to  permit  an  evaluation  of 
the  probable  effect  of  the  proiiosal  on 
the  privaev  rights  of  individuals. 

Accessible  Fornuit:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g..  braille,  large 
print,  audiotape,  or  compact  disc)  on 
reipiest  to  the  contact  person  listed 
under  this  section. 
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EliHAronk:  /\f:(:e.s'.s’  to  This  Dociiinont: 
'I'lie  olficial  ver.sion  of  thi.s  (loeiiiiKMit  i.s 
tlie  (locuimait  |)iil)lislu!(l  in  tli(!  Federal 
Register.  I’ree  Internet  access  to  tin; 
official  edition  of  the  Federal  Register 
and  the  (lode  of  Inuhaal  Regnlations  i.s 
available  via  the  Federal  Digital  System 
at:  www.gpo.gov/fdsys.  At  thi.s  site  yon 
can  view  this  document,  as  well  as  all 
other  d(H:nments  of  the  Department 
pnhlished  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF).  To  u.se  PDF  you  must 
have  Adobe  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
D(!partment  published  in  the  Federal 
Register  by  using  the  article  search 
featnn;  at:  ww’U’.fodoi'dlrogisttn'.gov. 
.Specifically,  through  the  advanced 
.search  feature  at  this  site,  yon  can  limit 
vonr  search  to  documents  |)uhlished  by 
the  Department. 

Hilled:  Fehruiirv  HI.  2()i:t. 
lames  \V.  Kimcie. 

Officer.  Tadaral  Stiuhml  Aid. 

For  the  reasons  di.scnssed  in  the 
introduction,  the  (Ihief  Operating 
Officer.  Fedciial  .Student  Aid.  IJ..S. 
D(!|);irtment  of  Fdnciition  (De])artment) 
publishes  a  new  svstem  of  records  to 
read  as  follows: 

SYSTEM  NUMBER: 

18-1 1-1 1) 

SYSTEM  NAME: 

“.School  Partici])ation  Division — 
Oomplaints  Tracking  .Svstem  (.SPD- 
OT.S)”. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

The  information  in  the  .SPD-OT.S  i.s  on 
an  Intranet  Web  site  called  PCNet  and 
is  maintained  by  a  .School  Particijiation 
Division  (.SPD)  staff  member  in  the 
Dep.irtment's  Dallas  Regional  Office 
located  at  19tH)  Brvan  .Street.  .Suite  1410. 
Dallas,  'fexas  7.'j2bl-(i81 7.  The  Web  site 
it.self  i.s  located  at  the  Virtual  Data 
Oenter,  maintained  by  Dell  Perot 
.Svstems.  2300  \Y.  Plano  Parkwav.  Plano. 
Texas  7.'107.''>-8427. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  of 
individuals  who  file  a  complaint  or 
allegation  against  an  in.stitution  of 
higher  education  (lllF)  related  to  the 
administration  of  title  IV.  Higher 
lulncation  Act  of  100.5,  as  amended 
(UFA)  jirograms. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  SPD-(Tr.S  include,  hut 
are  not  limited  to,  data  about 
individuals  who  have  filed  a  complaint 
or  allegation  about  an  IHF.  The  records 
contain  individually  identifying 
information  about  the.se  individuals, 
including,  hut  not  limited  to  their: 
names,  addres.ses,  email  addresses,  and 
tele])hone  lunnhers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

'I'liis  svstem  of  records  is  authorized 
iiiuler  Fxecntive  Order  13807  of  Ajuil 
27,  2012  and  title  IV  of  the  UFA.  20 
IJ..S.(:.  1070  (d  soq. 

PURPOSES: 

The  information  contained  in  thi.s 
system  is  maintained  for  the  following 
purposes:  (1)  To  ca])tnre  complaint  and 
allegation  information  from  any  source; 

(2)  to  track  comjilaints  and  allegations 
accuratelv  by  maintaining  an  audit  trail 
of  actions  taken  by  the  .SPD;  (3)  to 
provide  geographically  dispersed  .staff 
with  meaningful  and  up-to-date 
Information  at  decision  ])oints  for  .SPD 
activities;  (4)  to  rontinelv  resolvi; 
com])laint.s  within  a  timely  manner:  (5) 
to  report  annually  to  (Congress:  (8)  to 
jirovide  oversight  and  to  ensure  |)rogram 
integrity,  thus  .safeguarding  taxjiayers' 
interests;  (7)  to  identify  title  IV.  UFA 
jirogram  issues  that  may  lead  to  law 
enforcement  investigations,  litigation,  or 
other  jiroceedings  and  for  use  in  such 
proceedings;  (8)  to  refer  instances  of 
possible  fraud  and  abuse  in  Imderal, 
.State,  or  local  programs  to  a])propriate 
])er.sons,  entities,  or  authorities,  where 
they  may  be  covered  by  other  Privacy 
Act  .system  of  records  notices;  and,  (8) 
to  create  a  centralized  complaint  system 
for  students  receiving  educational 
benefits  to  regi.ster  complaints  that  can 
he  tracked  and  responded  to  by 
appropriate  Federal,  .State,  or  local 
Ijersons,  entities,  or  authorities,  where 
they  also  may  he  covered  hv  other 
Privacy  Act  system  of  records  notices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  De])artment  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  under  the  routine 
uses  listed  in  this  .system  of  records 
without  the  con.sent  of  the  individual  if 
the  di.sclosnre  is  coiuj^atihle  with  the 
purposes  for  which  the  record  was 
collected.  'Fhe  Dejiartment  may  make 
these  disclosures  on  a  ca.se-hy-ca.se 
basis,  or  if  the  Department  has  com])lied 
with  the  comjiuter  matching 
recpiirements  of  the  Privacy  Act  of  lt)74, 
as  amended  (Privacy  Act),  under  a 
com|)nter  matching  agreement.  To  the 


extent  any  routine  use  disclosure 
])iihlished  below  involves  the  disclosure 
of  personallv  identifiable  information 
from  education  records  protected  by  the 
Family  luhicational  Rights  and  Privacy 
Act  (FFRPA),  such  di.sclosnre  oidy  will 
he  made  to  the  extent  that  it  is 
pm  uiissihle  under  f’FRPA. 

(1)  Pm<>r(iin  Purposes.  The 
Department  may  disi:lose  ret;ord.s  from 
the  .SPD-H'l’.S  .system  of  records  for  the 
following  ])rogram  jiurjioses: 

(a)  I'o  verify  the  identity  of  the 
complainant  involved  or  the  accuracy  of 
any  c.om])laint  record  in  this  .system  of 
records,  or  to  assist  with  the 
determination  of  program  eligibility  and 
benefits,  the  Department  may  disclo.se 
records  to  IHFs;  third-party  servicers;  or 
Federal.  .State,  or  local  agencies. 

(h)  To  sup])ort  the  investigation  of 
possible  fraud  and  abuse  and  to  detect 
and  prevent  fraud  and  abuse  in  Federal, 
.State,  or  local  programs,  disclosures 
may  he  made  to  IHFs:  third-jiarty 
servicers:  or  Federal,  .State,  or  local 
agencies. 

(c)  To  sn])])ort  the  creation  of  a 
centralized  complaint  .system  for 
students  receiving  educational  benefits 
and  to  permit  those  complaints  to  he 
responded  to  hv  ap])ro])riate  j)ersons, 
entities,  or  authorities,  disclosures  mav 
he  made  to  a])propriate  Federal.  .State,  or 
local  jiersons,  entities,  or  authorities. 

(2)  (ioni’i'ussioncd  XUunbur  Disclosure. 
The  Dei)artment  may  disclose  the 
records  of  an  individual  to  a  member  of 
(ioiigress  or  the  member's  staff  when 
net:essary  to  res])ond  to  an  imiuiry  from 
the  member  made  at  the  written  recjiie.st 
of  that  individual.  The  memher’s  right 
to  the  iidbrmation  is  no  greater  than  the 
right  of  the  individual  who  reipiested  it. 

(3)  Disclosure  for  L^se  hv  Other  Law 
Enforcement  y\gencies.  The  Department 
may  disclo.se  information  to  any 
Federal,  .State,  local,  or  foreign  agency 
or  other  public  authority  resj)onsible  for 
enforcing,  investigating,  or  jirosecuting 
violations  of  administrative,  civil,  or 
criminal  law  or  regulation  if  that 
information  i.s  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  ])ro.secntorial  re.s])onsihilitv  within 
the  receiving  entity's  jurisdiction. 

(4)  Enforcement  Disclosure.  In  the 
event  that  information  in  thi.s  sy.stem  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  anv 
a|)plical)le  statute,  regulation,  or  order 
of  a  comi)etent  authority,  the 
Department  mav  disclose  the  relevant 
records  to  the  ap])ro])riate  agency, 
whether  foreign.  Federal.  .State,  Tribal, 
or  local,  charged  with  the  resj)on.sil)ility 
of  investigating  or  prosecuting  that 
violation  or  charged  with  enforcing  or 
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iinj)l(!nienting  the  statute.  Executive 
Order,  rule,  regulation,  or  order  issued 
pursuant  thenjto. 

(f))  lAiigation  or  Ahcrnativi;  Disiyutc 
l{osoliition  (ADH)  Disclosure. 

(a)  Introduction.  In  the  event  that  one 
of  the  following  parties  listed  below  is 
involved  in  litigation  or  ADR,  or  has  an 
interest  in  litigation  or  ADR.  the 
Department  may  discIo.s(!  certain 
records  to  tin;  parties  descrih(!d  in 
paragraphs  (h).  (c)  and  (d)  of  this  routine 
use  under  the  conditions  specified  in 
tho.se  paragraphs: 

(i)  'I'he  De])artment,  or  any  of  its 
components; 

(ii)  Any  Dei)artment  employee  in  his 
or  her  official  ca])acity: 

(iii)  Any  De])artment  em])loyee  in  his 
or  her  individual  ca])acity  if  the 
Diipartment  of  )ustice  (DO))  has  been 
re(]iu!sted  to  or  has  agreed  to  provide  or 
arrange  for  representation  of  the 
emjjlovee; 

(iv)  Any  D(!partment  em])lovee  in  his 
or  her  individual  cai)acity  where  the 
Department  has  agreed  to  represent  the 
employee:  or 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affec:t  the 
De|)artment  or  any  of  its  comjxments. 

(h)  Disclosure  to  the  DOJ.  If  the 
De})artment  dcitermines  that  disc:losure 
of  certain  records  to  the  DO)  is  redevant 
and  necessary  to  litigation  or  ADR.  the 
D(!])artment  mav  disclose  those  rcjcords 
as  a  routine  use  to  the  DO). 

(c)  Adjudicative  Disclosure.  If  the 
D(!partment  determines  that  it  is 
relevant  and  necessary  to  litigation  or 
ADR  to  disclose  certain  records  from 
this  sy.stem  of  records  to  an  adjudicative 
body  before  which  tin;  Department  is 
authorized  to  ai)pear  or  to  an  individual 
or  an  entity  designated  by  the 
De])artment  or  otherwise  empowered  to 
resolve  or  mediate  disputes,  the 
Dc:partment  may  disclose  those  records 
as  a  routine  u.se  to  tlie  adjudicative 
body,  individual,  or  entitv. 

(d)  Disclosure  to  Parties,  (iounsel, 
liejjresentatives,  or  Witnesses.  If  the 
De])artment  determines  that  disclosure 
of  certain  records  to  a  ])arty,  coun.sel. 
re])resentative,  or  witness  is  relevant 
and  necessarv  to  the  litigation  or  ADR, 
the  De])artment  may  di.sclo.se  those; 
records  as  a  routine  u.se  to  the  party, 
coun.sel,  representative,  or  witness. 

(6)  Hinpiovinent.  Benefit,  and 
(Contracting  Disclosure. 

(a)  For  Decisions  by  the  Department. 
The  De])artment  mav  disclose 
information  from  this  system  of  records 
to  a  Federal,  State,  or  local  agency  or  to 
another  public  authority  or  i)rofes,sional 
organization,  if  neces.sary,  to  obtain 
information  relevant  to  a  D(;partment 


decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action;  the  issuance  of  a 
security  ch;arance;  the  letting  of  a 
contract:  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

(h)  For  Decisions  hv  Other  Public 
Agencies  and  l^rofessioind 
Organizations.  'I’he  Department  may 
disclose  information  from  this  .system  of 
r(;cord.s  to  a  Federal,  State,  local,  or 
foreign  agency  or  other  public  authoritv 
or  professional  organization,  in 
connection  with  tin;  hiring  or  retention 
of  an  employee  or  other  i)er.sonnel 
action;  the  issuance  of  a  securitv 
clearance:  the  re])orting  of  an 
investigation  of  an  em])lovee:  the  letting 
of  a  contract;  or  the  issuance  of  a 
license,  grant,  or  other  benefit,  to  the 
extent  that  the  record  is  relevant  to  the 
receiving  entity’s  decision  on  the 
matter. 

(7)  Employee  Orievance.  (Complaint, 
or  (Conduct  Disclosure.  If  a  record  is 
relevant  and  nect;.ssary  to  a  grievance, 
complaint,  or  di.sci])linary  proceeding 
involving  a  ])re.sent  or  former  emplovee 
of  the  D(;partment,  the  Dei)artment  may 
ilisclose  a  record  from  this  .system  of 
r(;cord.s  in  the  cour.se  of  inve.stigation, 
fact-finding,  or  adjudication  to  any  ])arty 
to  the  grievance,  complaint,  or  action;  to 
the  ])arty’.s  counsel  or  re])r(;.sentative;  to 
a  witness;  or  to  a  de.signat(;d  fact-finder, 
mediator,  or  other  person  designated  to 
resolve  i.ssiies  or  decide  the  matter.  The 
disclosure  may  onlv  he  made  during  the 
course  of  investigation,  fact-finding,  or 
adjudication. 

(8)  Uibor  Organization  Disclosure. 

'I'he  Dej)artment  may  di.sclo.se  a  record 
from  this  sy.stem  of  records  to  an 
arbitrator  to  resolve  di.sj)ute.s  luuler  a 
negotiated  grievance  procedure  or  to 
officials  of  a  labor  organization 
recognized  under  ."j  IJ.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  re})resentalion. 

(9)  Freedom  of  Information  Act 
(FOIA)  and  Privacy  Act  Advice 
Disclosure.  The  Department  may 
disclose  records  from  this  system  of 
records  to  the  DO)  or  Office  of 
Management  and  Hudget  (OMli)  if  the 
Department  concludes  that  di.sclosure  is 
d(;.sirahle  or  necessary  in  determining 
whether  ])articular  records  are  n;(|uired 
to  h(;  disclosed  under  the  h’OIA  or  the 
Privacy  Act. 

(10)  Disclosure  to  the  DOJ.  'I'lie 
Department  may  disclose  records  from 
this  system  of  records  to  the  DO)  to  the 
extent  nec(;.s.sary  for  obtaining  DO) 
advice  on  any  matter  relevant  to  an 
audit,  ins])ection,  or  other  inejuiry 
related  to  the  ])rogram.s  covered  by  this 
svstem. 


(11)  (Contract  Disclosure.  If  the 
D(;partment  contrac:t.s  with  an  entity  for 
the  purposes  of  performing  any  function 
that  re(]uires  di.sclosure  of  records  in 
this  sy.stem  to  employees  of  the 
contractor,  the  D(;partment  may  disclose 
the  records  to  tho.se  em])lovees.  Hefore 
entering  into  such  a  contract,  the 
Department  must  re(]uire  the  contractor 
to  maintain  Ihivacy  Act  .safeguards  as 
r(;(|uired  under  .'i  IJ.S.CI.  .'i.'52a(m)  with 
re.s])ect  to  the  records  in  the  svstem. 

(12)  Research  Disclosure.  'Flu; 
Department  may  disclose  records  from 
this  system  of  records  to  a  researcher  if 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  he  made  is  qualified  to 
carry  out  specific  re.search  related  to 
functions  or  purposes  of  this  .system  of 
records.  The  official  may  disclo.se 
records  from  this  system  of  records  to 
that  researcher  .solely  for  the  pur]K)S(;  of 
carrying  out  that  re.s(;arch  related  to  the 
functions  or  purposes  of  this  system  of 
records.  'Fhe  researcher  must  he 
re(|uired  to  maintain  Privacy  Act 
.safeguards  with  res])ect  to  the  disclosed 
r(;cord.s. 

(13)  Disclosure  to  OMB  for  (Credit 
Reform  Act  ((CRA)  Support.  'Flu; 
D(;parlment  may  disclose  records  from 
this  sy.stem  of  rect)rd.s  to  OMB  as 
nece.ssarv  to  fulfill  ORA  r(;(iuir(;nu;nl.s. 

(14)  Disclosure  in  the  (Coursi;  of 
Responding  to  a  Breach  of  Data.  'Flu; 
Department  may  disclo.se  records  from 
this  sv.stem  of  records  to  appro|)riate 
agencies,  entities,  and  persons  when;  (a) 
'Flu;  D(;j)artnu;nt  .su.s])ects  or  has 
confirmed  that  tlu;  securitv  or 
confidentiality  of  information  in  this 
system  has  been  compromi.sed;  (h)  tlu; 
De])artment  has  determined  that  as  a 
result  of  tlu;  su.sp(;cted  or  confirmed 
comj)romise,  there  is  a  risk  of  harm  to 
economic  or  property  inter{;.st.s.  identity 
theft  or  fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  l)y  the 
Department  or  by  another  agency  or 
entity)  that  rely  u))on  the  compromi.sed 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
rea.sonahly  nece.ssarv  to  assist  tlu; 
D(;])artment’.s  efforts  to  respond  to  tlu; 
su.spect(;d  or  confirnu;d  compromise 
and  prevent,  minimize,  or  r(;medy  such 
harm. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Di.sclosures  pursuant  to  .'i  IJ.S.d. 
.'i.'i2a(h)(12):  the  Department  may 
disclose  information  regarding  a  valid, 
overdue  claim  of  the  Department  to  a 
consumer  reporting  agency.  Such 
information  is  limited  to  (1)  The  name, 
address,  taxpayer  identification  number. 
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and  other  information  nece.ssarv  to 
establish  the  identity  of  the  individual 
itiSjMjnsihh;  for  tin;  claim;  (2)  the 
amount,  status,  and  history  of  the  claim; 
and  (8)  the  ijrogram  under  which  the 
claim  aro.s(!.  The  Dijpartmimt  mav 
disclose;  the;  information  si)ecifi(;d  in 
this  paragraj)!!  nnd(;r  .1  II.S.(-. 

.'j.'>2a(l)){12)  and  the  procedures 
contain(;d  in  81  IL.S.d.  8711  (e;).  A 
consumer  r(;porting  agency  to  which 
these  disclosuri;s  may  he;  made  is 
d(;fined  at  I.!  U.S.fi.  1081a(n  and  81 
U.S.C.  8701  (a)(8). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

storage: 

The  D(;partment  electronicallv  stor(;s 
the  complaints  and  allegations  on  an 
Intranet  Web  site.  The  \Y(;h  site  is 
located  at  the  Virtual  Data  Center  in 
Plano.  Texas. 

retrievability: 

Records  in  tlu;  SPD-CT.S  syst(;m  are 
reetrieved  by  searching  any  of  tlu; 
following  data  (;l(;m(;nts:  com])lainant's 
nanu;.  institution's  name,  reviewer's 
name  or  Office  of  Posts(;condarv 
I'iducation  id(;ntifit;ation  (OPFID) 
numl)(;r. 

SAFEGUARDS: 

In  addition  to  und(;rgoing  .s(;c:uritv 
cl(;arances.  contract  and  l)(;partm(;nt 
emplov(;(;s  an;  r(;{]nir(;d  to  compl(;te 
.s(;cnritv  awaren(;ss  training  on  an 
annual  basis.  Annual  security  awaren(;ss 
training  is  r(;(iuir(;d  to  ensnn;  that 
contract  and  D(;|)artm(;nt  us(;rs  an; 
appropriat(;ly  trained  in  safeguarding 
Privaev  Act  data  in  accordance  with 
OMH  Circular  No.  A-180.  A])pendix  111. 

The  com]mt(;r  .system  (;mployed  by 
the  D(;j)artnu;nt  oilers  a  high  degree  of 
resistance  to  tam])ering  and 
circumvention.  This  .security  system 
limits  data  acce.ss  to  Department  and 
contract  staff  on  a  ‘■n(;ed-to-know”  basis 
and  controls  individual  users'  ahilitv  to 
acc(;ss  and  alt(;r  n;cords  within  the 
system.  All  users  of  this  system  of 
records  are  given  a  password.  The 
D(;partment's  F.SA  Information  S(;curity 
and  Privacy  Policy  recpiires  tlu; 
(;nforcenu;nt  of  a  compl(;x  pa.ssword 
])olicy.  This  ])assword  is  onlv  given  to 
SPD  .staff  who  are  assigned  to 
investigate  and  r(;solve  the  complaint(s). 

RETENTION  AND  DISPOSAL: 

The  records  created  hv  this  sy.stem  are 
cnrr{;ntly  nn.scheduled.  ED  will  aj)ply  to 
the  National  Archives  and  Records 
Admini.stration  (NARA)  for  disposition 
authority  that  covers  tlu;.se  n;cords. 

Until  disposition  anthoritv  is  received 


from  NARA.  no  r(;cord.s  will  he 
de.st  roved. 

SYSTEM  MANAGER  AND  ADDRESS: 

Dab;  Shaw.  F.SA,  U.S.  D(;partnu;nt  of 
Education.  1‘)‘)‘)  llryan  Street  Suiti; 

1410.  Dallas.  Texas  7.'52()1-()«1 7. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  d(;t(;rmiue  wh(;tlu;r  a 
record  exists  regarding  you  iu  the 
system  of  r(;cords.  ])rovid(;  the  syst(;m 
manager  with  your  nanu;.  addr(;ss.  (;mail 
address,  and  phone  numher.  R(;(pu;sts 
must  nu;et  the  r(;(iuirements  in  84  UER 
.')l).v').  including  ])roof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

If  vou  wish  to  gain  access  to  a  r(;c:ord 
in  this  system,  providi;  the  system 
manager  with  your  name,  address,  email 
address,  and  phone  numher.  Recjue.sts 
by  an  individual  for  at:cess  to  a  record 
must  mec;t  the  re(iuir(;nu;nts  in  the 
r(;gulations  at  84  CER  !5h.!i.  including 
])roof  of  identity. 

CONTESTING  RECORD  PROCEDURE: 

If  you  wish  to  change  tlu;  content  of 
your  ])(;r.sonal  r(;cord  within  tlu;  svst(;m 
of  r(;cords,  provide  the  sy.st(;m  manager 
with  your  name,  address.  (;mail  addr(;ss, 
and  phoiu;  numb(;r.  Id(;ntifv  tlu;  sp(;cific 
items  to  In;  changi;d,  and  provide;  a 
writt(;n  justification  for  tlu;  change;. 
Re;e]ue;sts  tei  anu;nel  a  re;e;e)rel  must  nu;e;t 
the;  re;eiuire;nu;nts  in  84  UER  .'jh.7. 

RECORD  SOURCE  CATEGORIES: 

I'his  svsle;m  ineilueles  re;e;e)rels  em 
inelivielucds  wlui  nuiy  have;  re;e:e;ive;el  title; 
IV.  IIEA  ])re)gram  a.ssistane;e.  The;se; 
re;e:e)rels  ine:luele;  infeirmatiem  pre)viele;el 
bv  varieuis  .se)ure:es  (ine:lueling.  but  neit 
limite;el  tei.  the  publie:,  .se;he)ol  e)ffie:ials, 
external  eiveirsight  |)artne;rs,  .stuelents, 
re;ferr;il.s  fremi  Feelenel.  State;,  eir  le)e:id 
age;iu:ie;s,  anel  eMlu;r  ESA  eiffices).  The; 
De;partnu;nt’s  Offien;  eif  lnspe;e;te)r 
Gene;ral  (OKI)  may  alsei  refe;r  enunplaints 
anel  alleigatiems  ree:e;ive;el  via  the  OIG 
Heitline;  that  ele;  not  ap])e;ar  tei  re;e]uire;  an 
OIG  auelit,  a  formal  ()1G  investigatiem,  or 
ae;tie)n  by  any  e)the;r  fe;eleriil  age;ne:y. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Neme. 
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BILLING  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

President’s  Council  of  Advisors  on 
Science  and  Technology  (PCAST) 

AGENCY:  Offie:e;  etf  Se:ie;ne:e,  De;])iirtnu;nt 
eif  Energy. 

ACTION:  Notie:e  eif  partiallv-e:le).seel 
me;eting. 


SUMMARY:  This  ne)tie:e;  se;ts  feirth  the; 
se:he;elule;  emel  summiirv  agenela  feir  a 
p;irtially  e;le).se;el  nu;e;ting  eif  the; 

Pre;siele;nl’.s  Gennu:il  eif  Aelviseirs  ein 
Se:ie;ne:e;  anel  Teeihneileigy  (PGAST).  anel 
ele;se:ribe;s  the;  fune:tieins  eif  the;  Goune;il. 
Neitie:e;  eif  this  me;e;ting  is  reepiireiel  imeleir 
the;  Feeleral  Aelviseirv  Geimmiltee;  Ae:t 
(EAGA).  .'I  U.S.G..  App.  2. 

DATES:  ITielay.  Mare:h  l.'l.  2018;  ‘):()() 
<1.111.-12:80  p.m. 

ADDRESSES:  Niitieiiuil  Ae:;ule;niy  eif 
.Se:ie;ne:e;s  (in  the  Le;e:ture;  Reieim).  2101 
Geinstitutiem  Avenue;  NW..  Washingtein, 
DG. 

FOR  FURTHER  INFORMATION  CONTACT: 

Informatiein  reigareling  the  nu;e;ting 
iigenda,  time,  leie:atiein.  iinel  heiw  tei 
re;gister  feir  the;  nu;eting  is  available  ein 
the  PGAST  \Ve;b  site  at:  hit]):// 
whitehouso.gov/ostp/pccisl.  A  live  vieleo 
we;be;iist  anel  an  are:hive  eif  the  weihcast 
afteir  the  event  iire  eixpee.teel  to  be; 
available  at  http://\vhitf)houso.g()v/(}st})/ 
peust.  The  are:hiveel  vieleei  will  he 
available;  within  one  we;e;k  eif  the; 
me;e;ting.  Qui;stieins  alieiut  the;  nu;e;ting 
sheinlel  be;  elire;e:te;el  tei  Dr.  Ambe;r 
Hartman  Se:heilz,  PGAST  Ae;ting 
Exe;e:utive;  Dire;e:teir,  at 
osi:h()l'/.@ostp.(;()p.<^()V,  (202)  4.')()-4444. 
Ple;ase;  neite;  that  puhlie;  .seiating  feir  this 
uu;e;ting  is  limiteel  anel  is  <iv<iilable;  ein  <i 
first-e;eime;,  first-serveel  basis. 
SUPPLEMENTARY  INFORMATION:  'flu; 
Ib'eisielemt’s  Geiune:il  eif  Aelviseirs  ein 
.Se:ie;ne:e;  ;uul  Te;e:hneileigy  (PGA.ST)  is  <m 
iielvisory  greiuji  eif  the;  natiein’s  leaeling 
se;ie;ntists  anel  e;ngine;ers.  appeiinte;el  by 
the  Presielent  tei  augment  the;  se:ie;ne;e 
anel  leichiuileigy  aelvie;e  available  tei  him 
freim  insiele  the  White  Heiiise  anel  freim 
e:abinet  eleijiartments  anel  otheir  Federal 
agencies.  .Se;e;  the  Exee:utive  Oreler  <it 
hllp://\\’\\'\v.\vhit(:hous().]>ov/ostp/p(:(ist. 
PGAST  is  e:emsulteel  alieint  anel  preivieleis 
emalyses  anel  ree:omnu;nelations 
e:eine:erning  a  wiele  range  of  issues  where 
imeleirstiinelings  from  the;  eleimains  of 
sciene:e;.  te;e;hneileigy,  anel  inneivatiein 
m:iy  he;iir  on  the  ]ieilie;y  e:heiice;s  he;feire 
the;  Presielent.  PGAST  is  e:ei-e:haire;el  by 
Dr.  Jeihn  P.  Heilelren.  Assistant  to  the 
Presielent  for  .Se:iene;e;  anel  Te;e;hneileigy. 
anel,  Dire;e:teir.  ()ffie:e;  eif  Se;ie;ne;e  anel 
Te;e:hneileigy  Peilieiy,  Exe;e;ntive  Gffie:e  eif 
the;  Presiele;nt,  The  White;  ileiuse:  anel  Dr. 
Erie:  S.  Eiuuler,  Presielent,  Hreieul 
Institute;  eif  the;  Ma.ssae:huse;tts  Institute 
eif  Te;e:hneileigv  <uul  Harvarel. 

Tvpo  of  Mooting:  anel  Glei.seel. 

Proposed  Sc:ho(hdo  and  Agenda:  Tlu; 
Presielent 's  Geiune:il  eif  Aelviseirs  ein 
Se;iene:e;  anel  Tee:hneileigy  (PGAST)  is 
se;he;elule;el  tei  me;et  in  open  se.ssiein  ein 
Mare:h  l.'l,  2018  freim  0:00  a.m.  tei  12:80 
]i.m. 
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Opan  Portion  of  Mooting:  During  this 
opcMi  meeting.  FCiA.S'I’  is  teiitativelv 
scheduled  to  hear  troui  sp(!akers  who 
will  provide  informaliou  ou  the 
National  Math  and  Scicnice  Initiative, 
graduate  education,  and  an  u])date  on 
the  FtiA.S'r  eiuM'gy  and  climate  change; 
letter  re])ort.  Additional  information 
and  the  agenda,  including  any  chang(;s 
that  arise,  will  he  ])osted  at  the  FtiA.ST 
Wei)  site  at:  http'J/whitohonso.gov/ostp/ 
poost. 

(ilosod  Portion  oftlio  Mooting:  PfiAST 
may  hold  a  closed  meeting  of 
aj)])roximately  one  hour  with  the 
President  on  March  1.'5.  2013.  which 
must  take  ))lace  in  the  White  Hou.se  tor 
the  President’s  .scheduling  convenience 
and  to  maintain  Se;cret  Servic;e 
protection.  'I’his  meeting  will  he  closed 
to  the  i)ut)lic  because  such  portion  of 
the  meeting  is  likely  to  disclose  matters 
that  are  to  he  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy 
under.')  IJ.S.C’,.  .').')2t)(c)(l). 

Pnhiio  (ionnnonts:  It  is  the  ])olicy  of 
the  PCAST  to  accei)t  written  jniblic 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  PCIAST  exjjects 
that  ])ul)lic  statements  ])resente(l  at  its 
meetings  will  not  he  repetitive  of 
previously  submitted  oral  or  written 
.statements. 

The  public  comment  period  for  this 
meeting  will  take  place  on  March  I."). 
2t)]3.  at  a  time  .si)ecifie(l  in  the  meeting 
agenda  posted  on  the  PCAST  Web  site 
at  htt i)://\vhitohonso.gov/ost p/podst . 

This  public  comment  periixl  is  designed 
only  for  substantive  commentary  on 
PCAST's  work,  not  for  business 
marketing  purj)o.ses. 

Oral  Oonnnonts:  To  he  considered  for 
the  public  speaker  list  at  the  meeting, 
interested  parties  should  register  to 
.sj)eak  at:  http://\\’hitohonso.gov/ostp/ 
pcast,  no  later  than  12:00  ]).m.  (EST)  on 
March  8.  2013.  Phone  or  email 
re.servations  will  not  be  accepted.  To 
accommodate  as  many  .s])eaker.s  as 
j)ossit)le.  the  time  for  jjuhlic  comments 
will  he  limited  to  two  (2)  minutes  ])er 
person,  with  a  total  public  c:ommeut 
l)erio(l  of  30  minutes.  If  more  speakers 
register  than  there  is  s])ace  available  on 
the  agenda.  P(iAST  will  randomly  .select 
s])eakers  from  among  those  who 
a])])lied.  'I’hose  not  selected  to  pre.seut 
oral  commeuts  may  always  file  written 
comments  with  the  committee.  Speakers 
are  recpiested  to  bring  at  lea.st  25  copies 
of  their  oral  comments  for  distribution 
to  the  PCiASl'  members. 

Writton  C’oyn))ifn7/.s;  Although  written 
comments  are  accepted  continuously, 
written  commeids  should  he  submitted 
to  PCAST  no  later  than  12:00  i).m.  (EST) 
on  March  8.  2013.  .so  that  the  comments 


may  he  made  available  to  the  PCAST 
mend)er.s  ])rior  to  this  meeting  for  their 
consideration.  Information  regarding 
how  to  submit  comments  and 
(iocumeuts  to  PCA.ST  is  available  at 
littp://\\'h itolionso.gov/ost p/i)(:ast  in  the 
section  entitled  “Connect  with  PCAS’I’." 

Please  note  that  because  PCAST 
operates  under  the  |)rovisious  of  EACiA. 
all  public  comments  and/or 
l)re.sentations  will  be  treated  as  ])uhlic 
documents  and  will  he  made  available 
for  j)uhlic  inspection,  including  being 
|)o.sted  cni  the  P(iAST  Web  site. 

Mooting  Aoconnnodations: 
Individuals  re(|uiriug  s])ecial 
accommodation  to  access  this  public 
meeting  should  contact  Dr.  Amber 
Hartman  Scholz  at  lea.st  ten  business 
(lays  ])rior  to  the  meeting  so  that 
a])])roi)riate  arrangements  can  he  made. 

lssiu;(l  in  Washington.  DC.  on  l’'(;l)rnarv  1.5. 
2013. 

l.aTanya  K.  Hullor. 

Dopiilv  Coiiuuitio.o  Mdiuigomonl  Officor. 

IKK  Doc.  20i;M)4U)li  Filed  2-21-i:i;  »:4.S  ain| 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPI 3-64-000] 

Gulf  Crossing  Pipeline  Company  LLC; 
Notice  of  Application 

On  February  1. 2013.  Cidf  Ciro.ssiug 
Pi])eliue  t]om])auy  (Culf  (Crossing)  filed 
with  the  Federal  Euergv  Regulatorv 
Commission  (('.ommission)  an 
application  under  section  7  of  the 
Natural  Cas  Act  and  (iommi.ssion 
regulations  for  authorization  to 
construct  and  operate  a  new  10. .5  mile. 
l()-inch  diameter  pipeline  lateral  and 
apjmrtenant  auxiliary  facilities.  The 
])i|)eliue  would  extend  from  Gulf 
Crossing’s  Sherman  Comjnessor  Station, 
near  Sherman.  Texas  to  Panda  Sherman 
Power.  LL(7.s  new  7.')8  megawatt  gas- 
fired  ])ower  ])lant  in  Crayson  County. 
Texas,  as  more  fully  de.scrihed  in  the 
A])|)lication. 

Que.stions  regarding  this  a])plicati()n 
may  he  directed  to  ).  Kyle  Stejihens. 

Vice  President  of  Regulatorv  Affairs. 
Hoardwalk  Pipeline  Partners.  LP.  0 
(ireenwav  Plaza.  Houston.  Texas.  77()4(): 
hv  fax  71 3— 479-1 840  or  email  to 
kylo.stoplions@l)\vpinlp.(:oni. 

Pursuant  to  section  l.')7.9  of  the 
Commission’s  rules.  18  CFR  1.')7.‘). 
within  90  days  of  this  Notice  the 
(ionmussion  staff  will  either:  complete 
its  environmental  as.sessment  (EA)  and 
place  it  into  the  Ciommission’s  |)ul)lic 


record  (eEibrary)  for  this  proceeding:  or 
issue  a  Notice  of  Schedule  for 
Euviroumeutal  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commi.ssiou  staffs  issuance  of  the  final 
environmental  impact  .statement  (h’EIS) 
or  EA  for  this  propo.sal.  The  filing  of  the 
EA  in  the  (Commission’s  ])ul)lic  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  .serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  suhsecpient  need  to  complete  all 
federal  authorizations  within  ‘)()  (lavs  of 
the  (late  of  issuance  of  the  Commi.ssion 
.staffs  FEES  or  EA. 

There  are  two  ways  to  become 
involved  in  the  (Commission’s  review  of 
this  project.  Fir.st.  any  ])er.sou  wishing  to 
obtain  legal  .status  by  becoming  a  party 
to  the  i)r()cee(ling.s  for  this  project 
should,  on  or  before  the  comment  date 
.stated  below,  file  with  the  Federal 
Energy  Regidatory  (Commission.  888 
f  irst  .Street  NE..  Washington.  D(C  20428. 
a  motion  to  intervene  in  accordance 
with  the  re(|iurement.s  of  the 
(Comnd.ssion’s  Rules  of  Practice  and 
Procedure  (18  (CFR  38.'’). 214  or  38.5.211) 
and  the  Regulations  under  the  NCA  (18 
(CFR  1.57.10).  A  person  obtaining  partv 
status  will  he  ])la(:ed  ou  the  service  list 
maintained  by  the  .Secretarv  of  the 
(Comnu.ssion  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
seven  copies  of  filings  made  with  the 
(Commi.ssion  and  must  mail  a  copy  to 
the  a])i)licant  and  to  everv  other  partv  in 
the  proceeding.  Only  parties  to  the 
jn'oceeding  can  ask  for  court  rex'iew  of 
Commission  orders  in  the  ])roceeding. 

However,  a  jjerson  does  not  have  to 
iidervene  in  order  to  have  comments 
considered,  'fhe  second  way  to 
participate  is  by  filing  with  the 
.Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  iu  opposition 
to  this  project.  The  (Commission  will 
consider  the.se  comments  in 
determining  the  appropriate  action  to  he 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  ])arty 
to  the  jnoceeding.  'fhe  (Commi.ssion’s 
rides  re()nire  that  persons  filing 
comments  in  ()|)p()sition  to  the  project 
provide  copies  of  their  protests  onlv  to 
the  party  or  i)arties  directly  involved  in 
the  protest. 

fhe  (Commission  encourages 
electronic  suhmi.ssiou  of  protests  and 
interventions  in  lieu  of  ])ai)er  using  the 
“cFiling”  link  at  http:/ /www.foro.gov . 
Fer.sons  unable  to  file  electronically 
should  submit  an  original  and  .seven 
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(;()|)i(!.s  of  tin;  jjiofost  or  intervention  to 
the  Fecl(;ral  Fnei'gy  Regulatory 
(loinmi.ssion.  HKH  First  .Stre(;t  NF.. 
Washington.  1X1  20430.  This  tiling  is 
aeee.ssihle  on-line  at  http:// 
www’.forc.gov. using  tin;  "ehihrarv”  link 
and  is  available  for  review  in  the 
(kiinmi.ssion’s  Fiihlic  Reference  Room  in 
Washington.  IXk  There  is  an 
“(i.Suh.scription"  link  on  the  wi;!)  site 
that  enables  snhscrihers  to  n;ceive  email 
notilication  when  a  document  is  added 
to  a  snh.scrihiid  docketfs).  For  assi.stance 
with  any  FFR(]  Online  service,  phiase 
email  FHHCX)nlin(;Siipp()rt@fhr(:.gov.  or 
call  («()())  2()«-3(>70  (toll  free).  FiirTTY. 
call  (202)  .'j02-80.'i0. 

(ionimciit  Date:  .'5:00  p.m.  Eastern 
Time  on  March  8.  2013. 

OatiKl:  I'lliriiaiA  1.").  20 Kt. 

Kimliialy  13.  Bosi;. 

Secreldiy. 

|FK  Doc.  2(lia-()4(mi  I'ilcd  2-21-1:1:  iim| 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13739-002] 

Lock+  Hydro  Friends  Fund  XLII,  LLC; 
Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (kmimission  and  is  available 
for  jmhlic  inspection. 

a.  Type  o!  Application:  Major  Original 
License. 

h.  Project  No.:  13738-002. 

c.  Date  filed:  SepU'.mhe.r  17.  2012. 

d.  Applicant :Lock+  Hvdro  Friends 
Fund  XLll.  LLCk 

e.  Name  of  Project:  Braddock  Locks 
and  Dam  Hydroelectric  Project. 

f.  Location:  A\  the  existing  li..S.  Army 
Oorps  of  Engineers'  Braddock  Locks  and 
Dam  on  the  Monongahela  River,  in 
Allegheny  (kiiinty.  Pennsvlvania.  The 
jiroject  would  occiipv  about  0.1‘)  acre  of 
federal  lands. 

g.  Piled  Pnrsnant  to:  Federal  Power 
Act  10  U..S.(:.  701  (a)— 82.'5(r). 

h.  Applicant  (Contact:  Mr.  Mark  R. 
.Stover.  Lock4-'^'  Hvdro  Friends  Fund 
XLll.  LLO.  c/o  Hydro  (ireen  Energy, 

LLC.  ‘too  Oakmont  Lane.  Suite  31(). 
We.stmont.  IL  OO.I.'IO:  (877)  ."i.'iO-O.'iOO 
ext.  711;  email — inark@hgenergv.coin. 

i.  PEilC  (Contact:  John  Miidre  at  (202) 
.'102-8002;  or  email  at 
john.nnidre@ferc."ov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 


conditions,  and  prescrijhions:  00  days 
from  tlu;  issuance  dale  of  this  notice: 
reply  comments  are  due  lO.'l  days  from 
the  issuance  dale  of  this  notice. 

All  documents  may  hi;  filed 
electronically  via  the;  Internet.  .S(;(;  18 
CFR  38.'").200'l(a)(l)(iii)  and  the 
instructions  on  the  (kmnnission’s  Web 
site  http://\v\v\v. ferc.gov/docs- filing/ 
efiling.asp.  Commenl(;rs  can  siihmil 
brief  comnu;nts  up  to  0.000  characters, 
without  prior  r(;gislration.  using  the 
e(;omm{;nt  system  at  http:// 
unit’,  ferc.gov/ docs-filing/ 
ecomment.asp.  You  must  inchuh;  your 
name  and  contact  information  at  the;  (;nd 
of  your  comments.  For  assistance. 

])lease  contact  FER(]  Online  Su])])orl  at 
PKUCOniinePnpport@ferc.gov  or  toll 
free;  at  1-800-208-3070,  or  for  TTY. 
(202)  .'■)02-80.'50.  Although  the 
Commission  stronglv  encourages 
electronic  filing,  documents  may  also  he 
])aper-file(l.  To  ])aj)er-fil(;.  mail  an 
original  and  .seven  cojiies  to:  Kimh(;rlv 
D.  Bose,  .Secretary,  Federal  Energy 
Regulatory  Commi.ssion.  888  First  .Street 
NE.,  Washington,  IX]  2042(). 

Thi;  (]ommis.sion's  Ruh;s  of  Practice 
reipdn;  all  intervenors  filing  documents 
with  tin;  (lommission  to  s(;rve  a  co])y  of 
that  document  on  (;ach  ])(;rson  on  tin; 
official  .s(;rvice  list  for  the  j)roj(;ct. 
Furth(;r.  if  an  inlerv(;nor  fil(;s  comments 
or  (locuim;nts  with  tin;  (]ommission 
r(;laling  to  the  m(;rits  of  an  issui;  that 
may  aflect  the;  r(;sponsihilities  of  a 
particular  resource  ag(;ncy.  they  must 
also  servi;  a  co])y  of  the  (locum(;nt  on 
that  r(;source  ag(;ncy. 

k.  This  ai)]dication  has  l)(;en  accepted 
and  is  now  ready  for  environmental 
analysis. 

l.  The  ])ropo.sed  ])roject  would  utilize 
the  existing  II. .S.  Army  Cor])s  of 
Engineers’  Braddock  Locks  and  Dam 
and  the  Braddock  Pool,  and  would 
consi.st  of  the  following  new  facilities; 
(1)  A  new  j)Owerhouse  with  five 
turbine-generators  having  a  total 
installed  cajiacity  of  3,7.')()  kilowatts:  (2) 
a  new  ajiiiroximately  2..')8.'i-foot-long, 
23-kilovolt  el(;ctric  distrihution  line;  (3) 
a  switchyard  and  control  room;  and  (4) 
api)urlenant  facilities.  Tlu;  av(;rag(; 
annual  generation  is  estimated  to  hi; 

2.') .020  m(;gawatl-hours. 

'flu;  |)ropo.s(;d  ])roject  would  de|)loy 
hydropower  lurhines  widdn  a  patiaited 
“Large  Frame  Module”  (LFM)  that 
would  he  deployed  on  the  south  (river 
left)  side  of  the  dam.  o])posite  the 
location  of  the  existing  navigational 
locks  and  at  the  upstream  face  of  the 
existing  left  closure  weir.  The  ])roposeil 
modular,  low  environmental  im])act 
powerhouse  would  he  approximately 
00.4  fe(;t  long,  10.0  feet  wide,  and  4{) 
feet  high,  and  constructial  of  structural- 


gratU;  steel.  The  powerhouse  will  hear 
on  a  concrete  foundation  on  rock  that  is 
anchored  to  the  existing  left  closure 
weir.  A  trash  rack  with  0-inch  opeidngs 
would  he  placed  at  tlu;  powerhou.se 
intake  to  increase  .safety  and  protect  the 
lurhines  from  large  ii{;l)ris. 

Ill.  A  copy  of  the  aiiplication  is 
available  for  review  at  the  (lonimission 
in  the  Public  Reference  Room  or  may  he 
viewed  on  the  (lommission's  Web  site  at 
http://\v\v\v.  fere. gov  using  the 
“eLihrarv"  link.  Enter  the  docket 
nimiher  excluding  the  last  three  digits  in 
the  docket  niimher  field  to  access  the 
document.  For  a.ssistance.  contact  FERC] 
Online  .Support.  A  cojiy  is  also  available 
for  insjiection  and  reproduction  at  the 
address  in  item  h  above. 

All  filings  must  (1)  hear  in  all  cajiital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS.”  “TERMS 
AND  CONDfriONS."  or 
"PRE.SCRIPTIONS:"  (2)  .set  forth  in  the 
heading  the  name  of  the  apiilicant  and 
the  ])roject  iiumher  of  the  apjdication  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  tele])hone 
Iiumher  of  the  ])erson  suhmitting  the 
filing;  and  (4)  otherwise  conpilv  with 
the  reipiirements  of  18  CFR  38.'j.2()()l 
through  38,'). 200,').  All  comments, 
reconimendations,  terms  and  conilitions 
or  pre.scriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  conpily 
with  the  retjuirenients  of  18  CFR  4.34(h). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  a|)plic:ant. 
Each  filing  must  he  accompanied  by 
])roof  of  service  on  all  persons  listed  on 
the  service  list  prejiared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(1)).  and 
38.'5.2010. 

You  may  also  register  online  at 
http:/ /www.ferc.gov  /docs-f ding/ 
esnhscription.asp  to  he  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  jirojects. 
For  assi.stance,  contact  FERC  Online 
.Supjiort. 

n.  Public  notice  of  the  filing  of  the 
initial  development  aj)])licalion,  which 
has  already  been  given,  estahlished  the 
due  (late  for  filing  competing 
applications  or  notices  of  intent.  Under 
the  Commission's  regulations,  anv 
conpieting  develojunent  application 
mu.st  he  filed  in  res])on.se  to  and  in 
comiilianci;  with  juihlic  notice  of  the 
initial  (levelo])nu;nt  ap])lication.  No 
competing  apjilieations  or  notices  of 
intent  mav  he  filed  in  respon.se  to  this 
notice. 

o.  A  license  applicant  mast  file  no 
later  than  60  days  following  the  date  of 
issuance  of  this  notice:  (1)  A  cojiy  of  the 
water  (juality  certification;  (2)  a  copy  of 
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the  nujue.st  for  certification,  including 
l)roof  of  the  date  on  which  the  certifying 
agency  r(;ceived  the  recinest;  or  (3) 
evid(;nce  of  waiver  of  water  (|nality 


cerlifit;ation. 

I)al(!(l:  l''(;l)riiarv  15.  2()i:i. 

Kiml)i!rly  I).  Hose. 

Sacralarv. 

IKK  Doc.  2(n:t-()4(m()  Kilt;(l  2-2  I- 1  :i;  K:4.5  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  tlie  Coininission 
received  the  following  electric  rate 
filings: 

Docket  NiiinhfU's:  ER  l0-28()2-()()4. 


Description:  NewPage  Energy 
Services,  LLC  Market-Based  Rate  Tariff 
to  he  effective  2/12/2013. 

Filed  Dote:  2/1 1/1 3. 

Accession  Niniiher:  201 3021 1-!)141 . 

(ionnnents  Doe:  .5  ]).in.  e.t.  3/4/13. 

Docket  Nninhers:  ERl  0-2803-002. 

Applicants:  Rninford  Paper  (ioinpany. 

Description:  Rninford  Paper  Company 
Market-Based  Rate  Tariff  to  he  effective 
2/12/2013. 

Filed  Date:  2/11  /1 3. 

Accession  Nninher:  2013021  l-.'llSO. 

(ionnnents  Dae:  .5  p.in.  e.t.  3/4/13. 

Docket  Numbers:  ERl  0-2804-002. 

Applicants:  Luke  Paper  Company. 

Description:  Luke  Paper  Company 
Market-Based  Rate  Tariff  to  he  effective 
2/12/2013. 

Filed  Date: 

Accession  Number:  20130211-5138. 

Comments  Due:  5  jj.m.  e.t.  3/4/13. 

Docket  Numbers:  ERl 0-2808-004. 

Applicants:  Consolidated  Water 
Power  Comjjany. 

Description:  Consolidated  Water 
Power  Company  Market-Based  Rato 
Tariff  to  he  effective  2/12/2013. 

Filed  /lo/e;  2/11/13. 

Accession  Number:  20130211-5129. 

Comments  Due:  5  p.m.  e.t.  3/4/13. 

Docket  Numbers:  ERl  0-2809-004. 

Applicants:  Escanaha  Pajier  Company. 

Description:  Escanaha  Paper  Com])any 
Market-Based  Rate  Tariff  to  he  effective 
2/12/2013. 

Filed  Date:  2/1 1/13. 

Accession  Number:  20130211-5131. 

Comments  Due:  5  ]).m.  e.t.  3/4/13. 

Docket  Numbers:  l']Rl  3—41 0-001 . 

Applicants:  Entergy  Culf  States 
Louisiana,  L.L.C. 

Description:  CompUiince  Filing  to  he 
effective  8/22/2012. 


Filed  2/11/13. 

Accession  Nund)er:  20130211-5191. 

Comments  Due:  5  p.m.  e.t.  3/4/13. 

Docket  Numbers:  ERl  3—922—000. 

Applicants:  Northern  Slates  Power 
Com])anv,  a  Wisconsin  cor|)oration. 

Description:  2013-02-1 2_NSPW 
Medford  Intercon  Agrml-N()C-31 7  to  he 
effective  12/31/2012. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212—5083. 

Comments  Due:  5  p.m.  e.t.  3/5/13. 

Docket  Numbers:  ERl  3-923-000. 

Applicants:  Arizona  Public  Service 
Company. 

Description:  Southwest  Valley  500kV 
Project  between  SRP  and  APS  to  he 
effective  4/15/2013. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5081. 

Comments  Due:  5  ]).m.  e.t.  3l5/^3. 

Docket  Numbers:  ERl  3-924-000. 

Applicants:  Midwe.st  Independent 
Transmission  Svstem  Operator,  Inc. 

Description:  ()2-l2-20\3  SA  2510 
Rochester  Minn  La  Crosse  T-T  lA  to  he 
effective  2/13/2013. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5117. 

Comments  Due:  5  ]).m.  e.t.  3/5/13. 

Docket  Numbers:  ERl  3-92.5-000. 

Applicants:  Midwest  Independent 
Transmi.ssion  Svstem  Operator,  Inc. 

Description:  ()2-^2-2tn 3  SA  2511 
NSP-MN  Minn  La  Crosse  T-T  lA  to  he 
effective  2/13/201 3. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5121. 

Comnumts  Due:  5  p.m.  e.t.  3/5/13. 

Docket  Numbers:  ERl  3-92()-000. 

Applicants:  Midwest  Independent 
Transmi.ssion  Svstem  Operator.  Inc. 

Description:  02-12-2013  SA  2512 
NSP-Wl  Wise  La  Crosse  Owners  T-T  lA 
to  he  effective  2/13/2013. 

Filed  Date:  2/'l2/^3. 

Accession  Number:  20130212-5123. 

Comments  Due:  5  p.m.  e.t.  3/5/13. 

Docket  Numbers:  ERl  3-927-000. 

Applicants:  AES  Beaver  Valiev,  LLC. 

Description:  AES  Beaver  Valley.  LLC 
suhmits  Notice  of  Termination  of 
Transmission  Agreement. 

Filed  Date:  2/12/13. 

Accession  Nund)er:  20130212-5134. 

Comments  Due:  5  ]).m.  e.t.  3/5/13. 

The  filings  are  accessible  in  the 
Commission’s  eLihrary  system  by 
clicking  on  the  links  or  (inerying  the 
docket  niimher. 

Anv  jierson  desiring  to  intervene  or 
prote.st  in  anv  of  the  above  jiroceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 


Protests  may  he  considered,  hut 
intervention  is  nece.ssary  to  become  a 
|)arty  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
recpiirements,  interventions,  jn'otests, 
.service,  and  (jualifying  facilities  filings 
can  he  found  at:  bttp://\v\\'\\’.ferc.gov/ 
docs-filin‘>/elilin<^/filin<>-re(i.pdf.  l-’or 
other  information,  call  (888)  208-3878 
(toll  free).  For  TTY.  call  (202)  502-8859. 

Dated:  I'Miriiarv  12.  2013. 

Nathaniel  |.  Davis,  Sr.. 

Deputy  Secretary. 

IKK  Doc.  2(n:i-04()7,"j  Kil(!(l  2-21-i:i;  8:4.''>  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

fake  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  3-449-001 . 
Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  201 3-02-1 3  Circular 
Scheduling  Com])liance  to  he  effective 
2/1/2013. 

Filed  Date:  2/1 3/1 3. 

Accession  Number:  201 3021 3-50t)0. 
Comments  Due:  5  ]).m.  e.t.  3/8/13. 
Docket  Numbers:  ERl  3-790-001 . 
Applicants:  Nevada  Power  Company. 
Description:  Rates  Schedule  No.  Ill 
Second  Amended  8;  Restated  PPA  ORNI 
42  to  he  effective  1/24/2013. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5170. 
Comments  Due:  5  ji.m.  e.t.  3/5/13. 
Docket  Numbers:  ERl  3-928-000. 
Applicants:  Midwest  Independent 
Transmission  Sy.stem  Operator,  Inc. 

Description:  2013-02-12  SSR  as  a 
Resource  Filing  to  he  effective  3/20/ 
2013. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5187. 
Comments  Due:  5  ]).m.  e.t.  3/5/13. 
Docket  Numbers:  ERl  3-929-000. 
Applicants:  Nevada  Power  Company. 
Description:  Rate  Schedule  Nos.  78  8: 
77  Concurrence  in  SCf] — Eldorado  to  he 
effective  1/1/2013. 

Filed  Date:  2/12/13. 

Accession  Number:  20130212-5171. 
Comments  Due:  5  p.m.  e.t.  3/5/13. 
Docket  Numbers:  ERl  3-930-000. 
Applicants:  Midwest  Indejiendent 
Tran.smission  Svstem  Operator,  Inc. 

Description:  {y2-^2-2tn3  SA1580  4lh 
Amended  C298  CIA  to  he  effet:tive  2/13/ 
2013. 


Applicants:  NewPage  Energv  Serxdces. 
LLC. 
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h'iltHl  Data:  2/12/13. 

Accession  Niimiu'r:  2()13()212-.'jl74. 
(A)iuii)(^nts  Diw:  .'i  i).ni.  e.t.  3/.'i/13. 
Dovkot  Niimhcrs:  FR13-‘)31-0(K). 
Ai)f)li(:(ints:  Avi.sta  (Corporation. 
/)e.se/7/;//o;j; (Cancel  Un.signed  .Service 
AgrcuaiKinl  'r-l()84  to  l)e  eliective  12/31/ 

/w7er//)(//e;2/13/13. 

Accnssioii  Xhinihcr:  201 3021  Cl-.'iOOl. 
(A)iuiu(^nts  Dm;:  .1  ]).in.  e.t.  3/()/13. 
/locle/  X’limluu's:  ERl  3-032-000. 
Apf)lic(ints:  Sonthern  (Caliiornia 
I'Cdi.son  (Company. 

Description:  St)nthern  (California 
Fdi.son  (Coinjjanv  submits  Notice  of 
(Cancellation  for  the  Firm  'rran.smission 
.Service  Agreement  with  the  .State  of 
(California  Department  of  \Yat(!r 
Resources. 

riled  /lo/e:  2/13/13. 

Accession  Xhnnher:  201 3021  Cl-.'lOtil . 
(ionnnents  Due:  .'i  i).m.  (!.t.  3/()/13. 
Docket  \’ninl)ers:  FRl  3-‘)3 3-000. 
Applicants:  American  Fhictric  l’ow(!r 
.S(!rvic(!  (Corporation. 

Description:  IhOition  hv  American 
I'Clectrii:  Powiir  .Service;  (Corporation,  on 
l)(;half  of  c(;rtain  affiliates,  for  Limited 
Waiver  ofc(;rtain  F)M  lnterconn(;ction. 
L.L.(C.  Open  Access  'rran.smission  Tariff 
provisions  of  Attachment  111). 
riled  Date:  2/12/13. 

Accession  Nninher:  201 3021 2-.')243. 
(ionnnents  Due:  .1  jj.m.  e.t.  3/.'j/l3. 

'I’Ik;  filings  are  accessible  in  the 
(Commi.ssion's  eLihrary  system  by 
clicking  on  the  links  or  (pierving  the; 
(loe;ket  nnmbe;r. 

Any  ])er.son  eh;.siring  te;  interveaie;  e)r 
preetest  in  any  e)f  the;  al)e)ve  pre)e:e;eelings 
mu.st  file  in  accea'dance  with  Rides  211 
anel  214  of  the  Commission’s 
Re;gul;itions  (18  (CFR  38,'5.211  anel 
38.'>.214)  em  or  be'fori;  .'1:00  j).m.  Keistern 
time  on  the;  .spe;cifi(;ei  ce)mme;nt  elate. 
Pre)ti;.sts  mav  he  cemsidereel.  but 
inte;rvi;ntion  is  ni;cessary  to  he;e:ome  a 
peirty  to  the  proe;eeeling. 

eFiliug  is  encemragiul.  Meire  ele;taih;el 
iufeirmatiou  relating  to  filing 
re;epiiremenls.  intervi;nlie)ns,  ])re)te:sts. 
.se;rvici;.  anel  (]ualifving  fae:iliti(;s  filings 
can  be  fonnel  at:  h///;.7/ninr./V;;Y;.goi'/ 
docs-filinf’/efiling/filing-re(i.pdf.  I'’e)r 
other  infeirmation.  e:iill  (866)  208-3()76 
(te)ll  fri;e;).  l-eir 'Fl'Y.  call  (202)  .'■)02-86.'10. 

I)iil(!il;  l''i;l)ni:irv  13.  2013. 

Nalhciiiii;)  |.  Davis.  Sr.. 

Deputy  S(;(:ret(iry. 

Il-K  I)(II;.  2en:i-e)4e)77  MIimI  2-21-1:1:  K;4.')  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice;  that  the  (Cemunissiem 
re;e:e;ive(l  the;  feillowing  e;h;e:trie;  reite 
filings: 

Docket  \hunhers:  FRl  2— 2202-002. 

Api)licants:  Southwest  Pe)we;r  Peieil. 
hie:. 

Description:  .Sonthwe.st  Powe;r  Peieil. 
hie:,  submits  Petition  for  W.iiver  of  its 
Open  Ai:c(;ss  'Transmission  'Teiriff 
Preivisions  imi)hani;nting  ce;rtain 
curtailment  jirocednreis. 
riled  Dide:  2/13/13. 

Accession  Number:  20130213-.'il83. 

(ionnnents  Dae:  .'1  ]).m.  e.t.  3/1/13. 

Docket  Numbers:  FRl  3-034-000. 

Applicants:  .Semthweist  Peiwer  Peiol. 
hie;. 

Description:  2.120  blue  (Ciinvon 
\Vinel])e)wi;r  V  LL(C  (CIA  to  be;  (;ffee;tive 
1/14/2013. 

nied  Date:  2/13/  1 3. 

Accession  Number:  201 3021 3-1 131. 

(Comments  Due:  Ti  ]).m.  e;.t.  3/6/13. 

Docket  Numbers:  FRl  3-03.1-000. 

Applicants:  l.SO  Ne;w  Fnghmel  hie;. 

Description:  l.SO  Ni;w  TCnghmel  hie;, 
submits  (Capitiil  Budget  anel  (C.ipital 
Buelge;t  Qniirti;rly  Filing  lor  Ihnirth 
Qmirter  eif  201 2. 

riled  Date:  2/13/13. 

Accession  Number:  20130213-1182. 

(iomments  DmcT)  p.m.  e;.t.  3/()/13. 

Docket  Numbers:  TCRl  3— 036-000. 

Applicants:  Powe;rex  (Ce)r|). 

Description:  Expiration  of  Limite;el 
Waive;!’  'Tariff  Re;visie)n  tei  be;  effe;e:tivi;  1/ 
0/2013. 

riled  Date:  2/14/13. 

Accession  Number:  20130214-1041. 

(Jomments  Due:  5  p.m.  e;.t.  3/7/13. 

Docket  Numbers:  FRl  3-037-000. 

A})plicants:  .Sonlhwe.sl  Power  Pool. 
Inc. 

Description:  .South we;st  Pe)we;r  Peieil, 
Inc.  submits  Neitice  of  (Cane:e;llation  eif 
Large  (Ce;ne;rator  lntere;onnection  .Service 
Agre;enieut  (1st  re;vi.seel  Nei.  1211). 

riled  Date:  2/14/13. 

Accession  Number:  20130214-1071. 

(Jomments  Due:?)  p.m.  e.t.  3/7/13. 

'The;  filings  are;  ai:e:e;ssil)le  iii  the 
(Cemmiission’s  eLihrary  system  by 
clie:kiug  on  the  links  eir  epie;rying  the; 
ele)e:ke;t  nnml)e;r. 

Any  pe;rson  ele;siring  to  intervene  or 
pre)t(;.st  in  any  eif  the;  abeive;  pre)e:e;e;elings 
must  file  in  ai:c.e)nlance  with  Rnh;s  211 
and  214  eif  the;  (Commi.ssion’s 
Re;guhitieins  (18  (CT’R  381.211  and 
381.214)  on  or  lie;fore  1:00  p.m.  Fa.stern 
time  on  the  sjiecified  comment  elate. 


Preitests  may  he;  consielere;d,  lint 
interveaition  is  ne;e:e;.ssary  to  lie;e:eime;  a 
]i;irty  to  the;  preie;ee;eling. 

e;l'’iling  is  i;ne:eiurage(l.  Meire;  eletihle;el 
informatiein  ri;hiting  tei  filing 
re;epiiremenls,  interve;ntieins,  |ireite;.sts. 
.se;rvie:e.  iiiul  epialifying  fiie:ilitie;s  filings 
e;an  he;  fonnel  .it:  bttp://\\\\  \\'.ferc.<’ov/ 
docs-lilin^/efiling/filin<^-reci.pdf.  Feir 
other  infeirmiitiein,  Ciill  (866)  208-367(i 
(toll  fri;e).  For  TTY.  call  (202)  102-8610. 

Diileal;  l•'l:llnl^lrv  14.  2013. 

Nathaiuf;l  |.  Davis,  Sr., 

Dejuilv  Secrelurv. 

II'K  Ooc.  2l)i;i-e)4e)74  Ilhal  2-21-1:1:  H:4.'')  am| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

'Take;  notice  that  the;  (Commissiein  h.is 
re;e:(;ive;el  the  folleiwing  Neitnral  (Cas 
Pi|ie;line;  Reite;  anel  Re;fund  Re;peirt  filings: 

Filings  InstiUiting  Prof;(;(;dings 

Docket  Numbers:  RPl  3-117-000. 
Applicants:  'Texas  I'Ceisteern 
Transmission.  LP. 

Description:  Duke  Fnergv  (Careilinas  4- 
1-2013  Ne;g  Rate  tei  he  effective  4/1/ 

2013. 

riled  Date:  2/12/13. 

Accession  Number:  201 3021 2-1021 . 
(iomments  Due:  1  p.m.  e;.t.  2/21/13. 
Docket  Numbers:  RPl  3-118-000. 
Applicants:  'Texas  Eastern 
'Transmissiein.  LP. 

Description:  Duke  Energy  (Careilinas  4- 
1-2014  Neg  Rate  to  he;  e;ffe;ctiv(;  4/1/ 

2014. 

riled  D(de:  2/12/13. 

Accession  Number:  20130212-1022. 
(Jomments  Due:  1  p.m.  e.t.  2/21/13. 
Docket  Numbers:  RPl3-11t)-000. 
Applicants:TeX(\s  Eastern 
'Transmission.  LP. 

Description:  Duke  En(;rgy  Careilinas  4— 
1—201 1  Ne;g  Rate;  tei  he  e;ffe;e:tive  4/1/ 
2011. 

riled  Date:  2/12/13. 

Accession  Number:  20130212-1023. 
(iomments  Due:  1  ]i.m.  e.t.  2/21/13. 
Docket  Numbers:  RPl  3— 160-000. 
Applicants:  'Texas  Eastern 
'Transmissiein.  LP. 

Description:  Duke  Energv  (Careilineis  4- 
1-201  (i  Ne;g  Reite;  tei  he;  e;ffe;e:tive;  4/1/ 
2016. 

riled  Date:  2/1 2/1 3. 

Accession  Number:  20130212-1024. 
(iomments  Due:  1  ]i.m.  e.t.  2/21/13. 
Docket  Numbers:  RPl  3-161 -000. 
Applicants:  Texas  Eastern 
'Transmissiein,  l.P. 


Federal  Register  /  Vol.  78,  No.  38 /Friday,  Fel)riiary  22,  2013 /Notices 


12307 


Di^sciiption:  Duko  Energy  Carolinas  4- 
1-2017  Nog  Rate  to  he  ettec;tiv(!  4/1/ 

2017. 

/'V/ed  /la/e;  2/12/13. 

Accession  \hinihcr:  201 3021 2-.'j02.'i. 

(ionuncnts  Due: .')  )).in.  (;.t.  2/23/13. 

Docket  Niiinhers:  RFl  3-.302-000. 

/\/;/;/;V.an/.s;  Nortliern  Natural  (ias 
(ioinpany. 

Description:  Northern  Natural  (las 
(;om|)anv  suhinits  Notice  ol  Fenaltv  and 
DIIVC;  Revenue  (Crediting  Report. 

l-iled  Date: 

Accession  Number:  201 3021 2-.3072. 

(iomments  Due:  .3  p.ni.  e.t.  2/25/13. 

Docket  Nninl)ers:  RPl  3-583-000. 

/l/j/)/iV;an/.s;  Dominion  South  Fii)eline 
(’om])any.  LP. 

Description:  DSP — Tariff  Cancellation 
to  he  effective  3/13/2013. 

Filed  Date:  2! V2.IV.\. 

Accession  Number:  20130212-5125. 

(Comments  Due:  5  ]).in.  e.t.  2/25/13. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
miKst  file  in  accordance  with  Rules  211 
and  214  of  the  Commission's 
Regulations  (18  (iFR  385.211  and 
385.214)  on  or  hcdore  5:00  ]).m.  Eastern 
time  on  the  specified  comnumt  date. 
Protests  may  he  consid(!red,  hut 
intervention  is  nectissary  to  hecome  a 
|)arty  to  the  proceeding. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RPl  1-1831-002. 

Applicants:  Energy  West 
D(!velo])nu!nt,  Inc. 

Descrij)tion:{]o\n])\\i\nc.e  to  147  to  he 
effective  12/1/2012. 

Filed  Date:  2/1 2/1 3. 

Accession  Number:  20130212-5073. 

Comments  Due:  5  p.m.  e.t.  2/25/13. 

Docket  Numbers:  RPl  3-1 18-002. 

Applicants:  MIGC  EEC. 

Descri})tion:  2nd  Rex'ised  NAESB  v2.0 
C{)m])liance  Filing  to  he  effective  12/1/ 
2012. 

Filed  Date:  2/13/13. 

Accession  Number:  20130213-5000. 

Comments  Due:  5  p.m.  e.t.  2/25/13. 

Any  person  desiring  to  protest  in  any 
the  ahc)ve  proceedings  must  file  in 
accordanc:e  with  Rule  211  of  the 
("ommi.ssion's  Regulations  (18  (iFR 
385.211)  on  or  hefon;  5:00  ]).m.  Eastern 
time  on  the  specified  comment  date. 

The  filings  are  acce.ssihle  in  the 
Commission’s  eEihrarv  system  hv 
clicking  on  the  links  or  (pierving  the 
docket  ninnhc!!'. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
recjuirements.  interventions,  ])rotests, 
and  .service  can  he  found  at:  http:// 
www.f  ere. gov/docs- filing/efiling/ filing- 
recj.pdf.  For  other  information,  call  (888) 
208-3878  (toll  free).  For  TTY.  call  (202) 
502-8850. 


IJiited:  Peliniarv  13.  2013. 

Niithiiiiii;l  |.  Davis,  Sr., 

Depiilv  Secn-larv 

|I'K  Doc.  2()i:t-(l4()7(i  l•'ilc(l  2-21- 1  :t:  «:4r>  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ID-5705-001] 

Taylor,  G.  Tom;  Notice  of  Filing 

Take  notice  that  on  Fehrnary  14,  2013. 
C.  Tom  Taylor  filed  an  aiiplication  to 
hold  interlocking  positions  pursuant  to 
section  305(h)  of  tlie  Federal  Power  Act, 
18  U.S.C.  825d(h),  Part  45  of  the  Federal 
Energy  Regulatory  Commi.ssion’s 
((Amuni.ssion)  Rides  of  Practice  and 
Procedure,  18  CFR  part  45,  and  the 
Commission’s  Order  No.  884.  112  EERC 
‘I!  81,208  (2005). 

Any  ])erson  desiring  to  intervene  or  to 
prote.st  this  filing  must  file  in 
accordance  with  Rides  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  he  considered  hv  the 
Commission  in  determining  the 
appropriate  action  to  he  taken,  hut  will 
not  .serve  to  make  iirotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
hecome  a  jiarty  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
a])])ropriate.  Such  notices,  motions,  or 
jirotests  must  he  filed  on  or  hefore  the 
comment  date.  On  or  hefore  the 
comment  date,  it  is  not  nece.ssarv  to 
Sla  ve  motions  to  intervene  or  jirotests 
on  persons  other  than  the  A])plicant. 

The  Commission  encourages 
electronic  suhmission  of  jirotests  and 
interventions  in  lieu  of  ])a])er  using  the 
“eFiling”  link  at  http://\vn’w.ferc.gov. 
Persons  unahle  to  file  electronically 
should  suhmit  an  original  and  14  copies 
of  the  ])rotest  or  intervention  to  the 
Federal  Energv  Regulatorv  (Commission. 
888  First  Street  NE.,  Wasliington,  DC 
20428. 

This  filing  is  acce.ssihle  on-line  at 
http://\\'\\'\v.ferc.go\\  using  the 
“eEihrarv  ”  link  and  is  available  for 
review  in  the  (Commission’s  Public 
Reference  Room  in  Washington,  D(C. 
rhere  is  an  “eSuh.scription”  link  on  the 
Wei)  site  that  enables  snh.scrihers  to 
receive  email  notification  when  a 
document  is  added  to  a  suhscrihed 
docket(s).  E’or  assistance  with  any  EERCC 
Online  service,  ])lea.se  email 
FFR(X)nlineSupport@ferc:.gov,  or  call 
(888)  208-3878  (toll  free).  E’or  TTY,  call 
(202)  502-8859. 

(Jomment  Date:  5:00  p.m.  Ea.stern 
Time  on  March  7,  2013. 


Dated:  February  1,5.  2013. 

Kimberly  1).  Bose, 

SecreldiT. 

|FK  Dee.  2l)i:{-ll4(m2  Filed  2-21-i:i:  »:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Off-the-Record 
Communications 

Public  Notice 

This  constitutes  notice,  in  accordance 
with  18  (CFR  385.2201(h).  of  the  receijit 
of  prohibited  and  exempt  off-the-record 
commnnications. 

Order  No.  807  (84  FR  51222, 
Se])temher  22.  1999)  reipiires 
(Commi.ssion  decisional  emplovees,  who 
make  or  receive  a  prohibited  or  exempt 
off-the-record  communication  relevant 
to  the  merits  of  a  contested  proceeding, 
to  deliver  to  the  Secretarv  of  the 
(Commission,  a  copy  of  the 
comnumication,  if  written,  or  a 
summary  of  the  snhstance  of  any  oral 
communication. 

Prohibited  communications  are 
included  in  a  jinhlic.  non-decisional  file 
associated  with,  hot  not  a  part  of,  the 
decisional  record  of  the  proceeding, 
llnle.ss  the  (Commi.ssion  determines  that 
the  ])rohihited  communication  and  anv 
responses  thereto  should  hecome  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  comnumication  will  not 
he  considered  by  the  (Commi.ssion  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  .seek  the  oj)j)ortimity  to 
respond  to  any  facts  or  contentions 
made  in  a  jirohihited  off-the-record 
communication,  and  may  reipie.st  that 
the  (Commission  ))lace  the  prohibited 
communication  and  res))on.se.s  thereto 
in  the  decisional  record.  The 
Commi.ssion  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
reiiuires.  Any  ])erson  identified  below  as 
having  made  a  prohibited  off-the-record 
comnumication  shall  serve  the 
document  on  all  jiarties  listed  on  the 
official  service  list  for  the  applicable 
jiroceeding  in  accordance  with  Ride 
2()1().  18  (CFR  385.2019. 

Exenijit  off-the-record 
comimmications  are  included  in  the 
decisional  record  of  the  proceeding, 
nnle.ss  the  communication  was  with  a 
cooperating  agency  as  de.scrihed  by  40 
(CFR  1501.8,  made  under  18  (CFR 
385.2201(e)  (1)  (v). 

The  following  is  a  list  of  off-the- 
record  communications  recentlv 
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received  l)y  the  Secretary  ol  the 
('.oinmis.si()n.  The  coninuinications 
listcul  are  grouped  clironologically,  in 
a.scen(ling  order.  These  filings  are 
available  tor  review  at  the  Cioininission 
in  the  I’uhlic  Refennice  Room  or  may  he 
viewed  on  the  (ioinmission’s  Web  site  at 
htlf)://\\  \\  w.1(m:.gov  using  the  ebihrarv 
link.  Filter  the  docket  nuinher. 
exc.luding  the  last  three  digits,  in  the 
ilocket  numher  field  to  access  the 
document,  luir  assistance,  plea.se  contact 
F1*]RC.  Online  Support  at 
FEIi(X)nlin(iSni)p()ii@l(m:.}iov  or  toll 
free  at  (8(i())2()K-3(i7(i.  or  lor  TTY. 
contact  (2()2).'i02-«(i.'i‘). 


Docket  No. 

Filed  date 

Presenter  or 
requester 

Prohibited: 

1.  P- 
12690- 
000. 

02-13-13 

Robert  Wargo. 

2.  RP12- 

02-14-13 

Bob  White.’ 

479- 

000. 

’  Phone  record. 


l)al(!(l;  lM!l)riiarv  15.  2()i:{. 

Kiinlierly  I).  Bose. 

Srcn’Idiv. 

|I  K  1)(k:.  2ni;i-0407!l  I’iliul  2-21-1:1;  K;4.5  aiii| 
BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Washoe  Project-Rate  Order  No. 
WAPA-160 

agency:  Western  Area  Rower 
Administration.  DOE. 

ACTION:  Notice  of  Rropo.sed  Extension  of 
Non-Firm  Rower  Formula  Rate. 

SUMMARY:  This  action  is  a  propo.sal  to 
extend  the  existing  Washoe  Rroject. 
Stampede  Rowerplant  (Stampetle)  non- 
firm  power  formula  rate.  Schedule  SNF- 
7.  through  Sejitemher  30,  2017.  I'he 
existing  formula  rate  will  exjiire  Julv  31. 
2013. 

DATES:  Ily  luly  31. 2013.  We.stern  Area 
Rower  Administration  (We.stern)  will 
publish  in  the  Federal  Register  the  final 
Notice  of  Extension  and  Rate  Order. 
ADDRESSES:  All  documents  that  We.stern 
used  to  develop  the  projio.sed  .Stampede 
non-llrm  power  formula  rate  extension 
are  available  for  ins|)ection  and  copving 
at  the  Sierra  Nevada  (iustomer  .Service 
Region,  locateil  at  114  Rarkshore  Drive. 
Folsom.  CA  0.'5()30-4710. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Regina  Rieger.  Rates  Manager.  .Sierra 
Nevada  Customer  .Service  Region, 
We.stern  Area  Rower  Administration. 


114  Rarkshore  Drive,  Folsom,  CA 
‘).5ti30-471().  (UKi)  3.'i3-4(j2‘).  email: 
/■/(•geK'hvu/x/.goi'. 

SUPPLEMENTARY  INFORMATION:  By 
Delegation  Order  No.  0()-()37.()(), 
effective  December  (i.  2001,  the 
.Secretary  of  Energy  delegated:  (1)  The 
authoritv  to  develop  power  and 
transmission  rates  to  Western's 
Administrator;  (2)  the  authority  to 
confirm,  approve,  and  jilace  such  rates 
into  effect  on  an  interim  basis  to  the 
Dejnity  .Secretary  of  Energy:  and  (3)  the 
authority  to  confirm,  approve,  and  jilace 
into  effect  on  a  final  basis,  to  remand  or 
to  disapprove  such  rates  to  the  Federal 
Energv  Regulatory  Commi.ssion  (FER(]). 

FER(]  confirmed  and  apjjroved  the 
existing  formula  rate,  contained  in  Rate 
Order  No.  WARA-13(i,'  on  a  final  basis 
for  .5  years  through  )uly  31.  2013.-  In 
accordance  with  10  Cd^’R  003.23(a). 
Western  projio.ses  to  extend  the  existing 
.Stampede  non-firm  ])ower  formula  rate 
without  an  adjustment.  The  formula  rate 
is  ajjplied  annually  after  determining 
Stampede's  reimhursahle  exjjen.ses  and 
revenue  collected  in  accordance  with 
the  .Stampede  Energv  Exchange  .Services 
contract.  .Since  the  jnoject  has  no 
Federally-owned  transmission,  the 
contractor  accepts  delivery  of  .StamiMule 
generation  to  serve  project  use 
obligations  and  pays  Western  for  energv 
received  in  excess  of  project  use  loads. 
Rursuant  to  Rate  Order  No.  WARA-13(i, 
any  remaining  reimhur.sahle  expenses 
are  transferred  to  the  (Central  Valiev 
Rroject  ((A3’)  for  incorporation  into  the 
(A'R  power  revenue  reciuirement.  The 
existing  formula  rate  methodology 
collects  annual  revenue  sufiu:ient  to 
recover  annual  expenses,  including 
interest,  capital  re(|uirements.  and 
timely  deficit  recovery,  thus  ensuring 
repayment  of  the  jiroject  within  the  c:ost 
recoverv  criteria  .set  forth  in  DOE  Order 
RA  8120.2. 

The  formula  rate  jirovides  sufficient 
revenue  to  recover  all  apj)ro])riate  costs 
and  the  affiliated  contract  remains  in 
effect  through  December  31,  2024. 
Western  projioses  to  extend  the  current 
rate  .schedule  through  Septemher  30. 
2017.  and  will  consider  further 
extension  as  determined  neces.sary. 
Con.si.stent  with  10  OFR  003.23(a)'for 
|)roposals  to  extend  hut  not  otherwise 
change  existing  rates.  Western  will  not 
hold  a  consultation  and  comment 
period. 

Thirty  days  after  this  notice  is 
])uhlished.  Western  will  take  further 
action  on  the  pro])osed  formula  rate 

'  7:)  I-'K  42..'j(i.5  duly  22.  2()()K). 

-  .S'rr  (’..S'.  D(!i>I.  dI  HiunfiV.  Washun  Anui  Poutt 
Admin..  Oockul  No.  i:Rm-51lil--(KM).  127 
*l|(>2.()4:»  (2()(HI). 


extension  consistent  with  10  (A''R  jiart 
003. 

natcul;  I'diniarv  12.  201 :5. 

Anita  |.  Ilncker, 

A(:lin<i  Acliuinistrdtor. 

II'K  Doi:.  2(n:t-(141  1.5  I'IIchI  2-21-1:I;  il;45  am] 

BILLING  CODE  6450-01-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OECA-2005-0062;  FRL  9007-7] 

Proposed  Information  Collection 
Request;  Comment  Request: 

Procedures  for  Implementing  the 
National  Environmental  Policy  Act  and 
Assessing  the  Environmental  Effects 
Abroad  of  EPA  Actions  (Renewal) 

AGENCY:  Environmental  Rrotection 
Agency  (ERA). 
action:  Notice. 

SUMMARY:  The  Environmental  Rrotection 
Agencv  is  planning  to  submit  an 
information  collection  reipiest  (ICR), 

“40  (3’R  Rart  0:  Rrocedures  for 
Implementing  the  National 
Environmental  Rolicv  Act  and  Assessing 
the  Environmental  Effects  Abroad  of 
l']RA  Actions”  (ERA  ICR  No.  2243.00, 
OMH  Control  No.  2020-0033)  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  a])])roval  in 
accordance  with  the  Raiierwork 
Reduction  Act  (44  11..S.C.  3.501  e/  Sd(j.). 
Before  doing  so.  Id’A  is  soliciting  public 
comments  on  sjiecific  asjiects  of  the 
propo.sed  information  collection  as 
described  below.  This  is  a  jiroposed 
extension  of  the  ICR.  which  is  currently 
a])])roved  through  August  31. 2013.  An 
Agency  may  not  conduct  or  s])onsor  and 
a  person  is  not  reipiired  to  respond  to 
a  collection  of  information  unless  it 
dis])lays  a  currently  valid  OMB  control 
numher. 

DATES:  (Comments  mu.st  he  submitted  on 
or  before  Tuesday,  A])ril  23.  2013. 
ADDRESSES:  .Submit  your  comments, 
referencing  Docket  ID  No.  ERA-MQ- 
()E("A-200.5-00()2  online  using 
WWW. reguldi ions. gov  (our  preferred 
method)  or  by  mail  to:  ERA  Docket 
(]enter.  Environmental  Rrotection 
Agency,  Mail  Code  28221T,  1200 
Rennsylvania  Ave.,  NW.,  Washington, 
DC  20400. 

I'd’A's  ])olicy  is  that  all  comments 
received  will  he  included  in  the  imhlic 
docket  without  change  including  any 
jiersonal  information  jirovided,  unless 
the  comment  includes  jirofanity,  threats, 
information  claimed  to  he  (Confidential 
Business  Information  ((CBl)  or  other 
information  whose  disclosure  is 
restricted  hv  statute. 
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FOR  FURTHER  INFORMATION  CONTACT: 
jessica  Trico,  Off  ice  of  Federal 
Activities,  Mail  Code  22.'i2A. 
Fnvironinental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NVY.,  Washington, 

IK;  20400;  t(!le])hone  ninnher:  (202) 
.'j04-0040;  fax  numher:  (202)  .'>04-0072; 
email  address;  /n(;e./e,s’,sjcYJ@e/K;.gov. 
SUPPLEMENTARY  INFORMATION; 

Sii])])orling  docinnents  which  ex])lain  in 
detail  the  information  that  the  EPA  will 
he  collecting  are  available  in  the  ])uhlic 
(locket  for  this  ICR.  The  docket  can  he 
viewed  online  at  www.regidations.gov 
or  in  person  at  the  EPA  Docket  Center. 
EPA  West,  Room  3334,  1301 
Constitution  Ave..  NW.,  Washington, 

DC.  The  tele]>hone  numher  for  the 
Docket  ('A;nt(!r  is  202-.'S00-1744.  For 
additional  information  about  EPA's 
public  docket,  visit  http:// 
wivwj^pa.gov/dockcts. 

I’lirsuant  to  section  3.'>00(c)(2)(A)  of 
the  PRA,  EPA  is  soliciting  comments 
and  information  to  enable  it  to;  (i) 
Evaluate  whether  the  proj)osed 
colUiction  of  information  is  neces.sary 
for  the  ju’oper  performance  of  the 
functions  of  the  Ag(mcy,  including 
whether  the  information  will  have 
ju’actical  utility;  (ii)  (waluate  the 
accuracy  of  the  Agtmcy’s  estimate  of  the 
burden  of  the  pro])ose(l  collection  of 
information,  including  the  validity  of 
the  methodology  and  a.ssmn])tlons  used; 
(iii)  eidiance  the  (luality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (iv)  minimize  the  burden 
of  th(!  collection  of  information  on  tho.se 
who  are  to  res])ond,  including  through 
the  use  of  appropriate  automated 
ehictronic.  mechanical,  or  other 
technological  collection  technicpies  or 
otluir  forms  of  information  technology, 
e.g.,  permitting  ek^ctronic  submission  of 
responses.  EPA  will  consider  the 
comments  received  and  amend  the  fCR 
as  aj)])ropriate.  'I’he  final  ICR  ])ackag(; 
will  then  he  submitted  to  {)Mf3  for 
review  and  approval.  At  that  time,  EPA 
will  issue  another  Federal  Register 
notice  to  announce  the  submission  of 
the  ICR  to  0MB  and  the  opj)ortunity  to 
submit  additional  comments  to  OMB. 

Abstract:  'I’he  National  Environmental 
Policv  Act  of  1989  (NEl^A),  42  U.S.Ck 
4321-4347  (xstahlishes  a  national  ])olicy 
for  the  environment.  'I'he  (Council  on 
Environmental  Quality  (Cl’iQ)  over.scuis 
tlu;  NEl^A  imj)lementation.  (iEQ’s 
Regulations  at  40  CFR  ])art.s  1. '>()() 
through  l.'jOH  set  the  standard  for  NliPA 
com])tiance.  They  also  uujuire  agenci(!s 
to  estahli.sh  their  own  NEl’A 
im])kauenting  ]>roc(ulur(is.  Elk\’,s 
j)roc(idures  for  im])lementing  NEPA  are 
found  in  40  CFR  l^art  0.  Through  this 
jjart,  EPA  adopted  the  CEQ  Regulations 


and  sui)})lemented  those  uigulations  for 
actions  by  EPA  that  are  subject  to  NEPA 
re(iuirements.  El^A  actions  .sul)ject  to 
NEl^A  include  the  award  of  wastewater 
tiYuitment  construction  grants  under 
Title  II  of  the  Clean  Water  Act,  EPA’s 
issuance  of  mnv  source  National 
Pollutant  Discharge  Elimination  Sy.stem 
(NPDE.S)  permits  under  section  402  of 
the  Clean  Water  Act.  cca  tain  ixisearch 
and  (kwelopment  projects,  development 
and  issuance  of  rcigulations.  lil^A  actions 
involving  renovations  or  new 
con.struction  of  facilities,  and  certain 
grants  awarded  for  projects  authorized 
by  Congress  through  the  Agency’s 
annual  Apj)ro])riation.s  Act.  EPA  is 
colhicting  information  from  certain 
applicants  as  part  of  the  proce.ss  of 
complying  with  either  NEPA  or 
Executive  Order  12114  (“Environmental 
Effects  Abroad  of  Major  Federal 
Actions”).  EPA’s  NEPA  nigulations 
apply  to  the  actions  of  EPA  that  are 
subject  to  NEPA  in  order  to  ensure  that 
environnumtal  information  is  available 
to  the  Agency’.s  decision-makers  and  the 
public  before  decisions  are  made  and 
l)efore  actions  are  taken.  When  EPA 
conducts  an  environmental  assessment 
pursuant  to  its  Ex(u;utive  Order  12114 
procedures,  the  Agency  generally 
follows  its  NEPA  iH'ociulures. 
Com])liance  with  the  ])rocedur(i.s  is  the 
re,s])onsihility  of  El’A’s  Responsible 
Officials,  and  for  api)licant  jnoposed 
actions  applicants  mav  he  r(!(|uir(Kl  to 
provide  (mvironmental  information  to 
EPA  as  i)art  of  the  (mvironmental  review 
process.  For  this  Information  Collection 
Re(]U(ist  (ICR),  applicant-projxxsed 
projects  subject  to  either  NEPA  or 
Executive  Order  12114  (and  that  are  not 
addressed  in  other  EPA  programs’  ICRs) 
are  addressed  through  the  NEPA 
l)r()ces.s. 

Form  Numbers:  None. 

Respondent  s/a  ffcctcct  entities:  Entiti(;.s 
potentially  affected  by  this  action  are 
certain  grant  or  ])ermit  ajjjdicants  who 
must  submit  (mvironmental  information 
documentation  to  EPA  for  their  projects 
to  com])ly  with  NEPA  or  Executive 
Order  12114,  including  Wastewat(;r 
'I’reatment  (ionstruction  Crants  Program 
facilities.  State  and  Tribal  A.ssistance 
Crant  reci])ients  and  new  source 
National  Pollutant  Di.scharge 
Idimination  System  permittees. 

Respondent’s  obligation  to  respond: 
Voluntarv. 

Estimated  number  of  respondents: 
312. 

Frecjuencv  of  response:  On  occasion 

Tot(d  estimated  burden:  38,472  hours 

Tot(d  estimated  cost:  .S3,.'5()3,24.'j. 
includes  .$7,838  annualiz(!d  ca])ital  or 
operation  &  maintenance  co.sts. 


Changes  in  Estimates:  I'he  ahov(i 
(isti mates  are  ha.sed  on  information  and 
data  available  through  the  current  ICR 
sujjjjorting  documentation.  H()W(;ver,  it 
is  anticipated  that  there  will  lx;  slight 
(le(:r(!a.se  in  hours  in  the  total  (;.stimat(!(l 
nispondent  burden  compared  with  the 
ICR  currently  ap]>r()V(ul  hv  OMB.  This 
slight  decima.se  is  due  to  changes  in  the 
numlxa'  of  lYxspondents  and  their 
associated  EPA  actions  eligible  for 
cat(;gorical  exclusions  which  results  in 
a  reduction  in  total  hours  and  burden. 

I1at(!(l:  Feljruary  15.  2013. 

ClitT  Ra(l(!r, 

Director.  NEPA  Coiuplionco  Division.  Office 
of  Federal  Activities. 

Il'R  Doc.  2()i;i-()414<)  MIchI  2-21-1:1:  8:4,5  anil 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-9007-8] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agenev:  Office  of  F’ederal 
Activiti(;s.  Cimeral  Information  (202) 
.'584-7148  or  http:/ /www.epa. gov/ 
compliance/nepa/. 

Weekly  imcei])!  of  Environmental  Impact 
.Statements 

Filed  02/11/2013  Through  02/1. '5/201 3 
Pursuant  to  40  CFR  1.'508.9. 

Notice 

Section  309(a)  of  the  Clean  Air  Act 
reiiuires  that  EPA  make  public  its 
comments  on  EKSs  i.ssued  hv  other 
Fedinal  agenciixs.  EPA’s  comment  letters 
on  EKSs  are  available  at;  http:// 

WWW. epa.gov/compliance/nepa/ 
eisdata.html. 

EIS  No.  20130034.  Final  EIS.  REM.  IFF. 
Lander  Field  Office  Planning  Anra 
Project.  Propo.sed  Resource 
Management  Plan,  Review  Period 
Ends;  03/2.'5/2013.  Contact:  Kri.sten 
Yannone  307-332-8400. 

EIS  No.  20130035.  Draft  Supplement, 
FHWA.  11  A.  SR-187  Puyallup  to  SR 
.'509,  .SR  187  Puyallup  River  Bridge 
Replac(mumt.  Comment  Period  Ends: 
04/08/2013,  Contact:  Dean  Moherg 
380-.'534-9344. 

EIS  No.  20130030.  Final  EIS.  NNSA. 

NV.  Site-Wide  ELS— Continued 
0|)eration  of  the  Dej)artment  of 
Energy/National  Nuclear  .Securitv 
Administration.  Nevada  National 
.Security  .Site  and  Off-.Site  Location  in 
Nevada,  Review  Period  Ends:  03/2.'5/ 
2013,  (iontact:  Linda  Cohn  702-2;K'5- 
0077. 

EIS  No.  20130037,  Draft  EIS,  FHWA, 

\A.  Ti(;r  1 — Intcrrstate  88  Corridor, 
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from  US  Route  l.'i  iu  I’rince  William 
('.oimty  to  Interstate  40.1  in  Fairfax 
(Aumty,  (Comment  Period  Fnds;  04/ 
08/2013.  Uontact:  )ohn  Simkins  202- 
3(i()-.188(i. 

i:iS  \o.  2Ui:W()3H.  Draft  EIS.  I  ’SACD. 

FI..  Fverglades  Agricidtnral  Ania  A-1 
Shallow  Flow  l-](]ualization  Basin, 
('.oinment  Period  Fnds:  04/08/2013. 
('.ontact:  Alisa  Zarho  .181-472-3.10(). 
FIS  \'o.  Final  Sappleincnt. 

I’SAdF.  KS.  John  Redmond  Dam  and 
Reservoir.  Storage  R(!al  local  ion. 
Review  Period  Fnds:  03/28/2013. 
('ontact:  Patricia  Newell  018-()80- 
4937. 

FIS  Mo.  2()K{()()4().  Dra  ft  FIS.  I  ’SFS.  CA. 
Whisky  Ridge  Fcological  Restoration 
Project.  (Comment  Period  Fnds:  04/08/ 
2013.  (k)ntact:  Aimee  Smith  .1.'j‘)-877- 
2218. 

FIS  Mo.  201 30041.  Dra  ft  FIS.  VSFS.  AZ. 
.Salt  River  Allotments  Vegetative 
Management  Project.  (iomnKmt  Period 
Fnds:  04/08/2013.  (Contact:  Dehhie 
Cress  928-487-3220. 

FIS  Mo.  20130042.  Draft  Supplaiuent, 
I’SFS.  CA.  Fldorado  National  Forti.st 
Travel  Management,  (x)mment  Period 
Fnds:  04/08/2013.  Contact:  lliana 
Frickson  .130-821-.1214. 

Amended  Notices 

FIS  Mo.  20120304.  Draft  FIS.  CSFS.  OH. 
'I’ollgatc!  Fuels  Reduction  Project. 
Umatilla  National  Forest.  Walla  Walla 
Ranger  District.  (Comment  Period 
Fnds:  03/1. 1/201 3.  Contact:  Kempton 
Cooptii-  r)09-.122-8009. 

Revision  to  FR  Notice  Published  12/ 
31/2012:  Fxtending  Comment  Period  to 
03/1.1/2013. 

FIS  Mo.  20130033.  Draft  Supphnwnt. 
l-SFS.  CA,  Southern  (]alifornia 
National  Forests  Land  Management 
Plan  Amendment.  (Comment  Peritxl 
Fnds:  0.1/18/2013.  (Contact:  Rolxirt 
Hawkins  918-849-8037. 

Revision  to  FR  Notice  Published  2/1.1/ 
2013;  (Change  (x)mment  Period  from 
0.1/17/2013  to  .1/18/2013. 

Dated:  l-lrhriiarv  19.  2013. 

(ilitV  Rader, 

Director.  .\'FPA  Compliance  Division.  Offici' 
of  Federal  Acii\ ■/ 1 it js . 

IKK  Doc.  2(n;i-()4147  Filed  «:4.')  anil 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9784-3] 

Inventory  of  U.S.  Greenhouse  Gas 
Emissions  and  Sinks;  1990-2011 

agency:  Fnvironmental  Protection 
Agency  (FPA). 


ACTION:  Notice  of  document  aviiilahilitv 
and  reciuest  for  comments. 

SUMMARY;  The  Draft  Inventory  of  U..S. 
Creenhou.se  (ias  Fmissions  and  Sinks: 
191)0-2011  is  available  for  public 
reviiiw.  Annual  U.S.  emi.ssions  for  the 
period  of  lime  from  1990  through  2011 
are  sumniiiri/ed  iiiul  presented  by 
source  category  iuid  sector.  The 
inventorv  contiiins  e.slimales  of  carbon 
dioxide  ((Xlj).  methane  (CHi).  nitrous 
oxide  (NjO).  hydrofluonicarhons  (11F(;). 
])erfluorocarl)ons  (PF(;).  and  sulfur 
hexafluoride  (SF,,)  emi.ssions.  The 
inventory  also  includes  (jslimates  of 
carbon  fluxes  in  U.S.  agricullunil  and 
forest  lands.  The  technical  approach 
used  in  this  rejiort  to  e.stimate  emissions 
and  sinks  for  greenhouse  gases  is 
consi.stent  with  the  methodologies 
recommended  by  the  Intergovernmental 
Panel  on  (ilitnate  ('hange  (IPCC]).  and 
niported  in  a  formal  consistent  with  the 
United  Nations  Framework  ("onvention 
on  (dimate  (diange  (UNF(XX])  riijiorting 
guidelines.  'I’he  Inventory  of  U.S. 
Creenhou.se  (ias  Fmissions  and  .Sinks: 
1990-2011  is  the  latest  in  a  .series  of 
annual  U..S.  submissions  to  the 
.Secretiiriiit  of  the  UNFCX'X'. 

DATES:  To  (Misure  your  comments  are 
considtaed  for  the  fimil  version  of  the 
document,  jilease  submit  your 
comments  within  30  days  of  the 
a|)])earance  of  this  notice.  However, 
comments  received  after  thiil  date  will 
still  he  welconual  and  lx;  considered  for 
the  lUixl  edition  of  this  report. 
ADDRESSES:  (Xxnments  slxnild  lx; 
submitted  to  Mr.  Leif  H(x:kstad  at: 
Fnvironmental  Protection  Agency, 
(dimate  (diange  Division  (8207)).  1200 
Pennsvlvania  Ave..  NW.,  Washington, 

DC  20480.  Fax:  (202)  343-23.19.  Yon  are 
welcome  and  encouraged  to  send  an 
email  with  your  comments  to 
ho(:ksta(l.laif@apa.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leif  Hockstad.  Fnvironmental 
Protection  Agenev,  (Iffice  of  Air  iind 
Radiation,  Office  of  Atmospheric 
Programs.  Climate  Change  Division. 

(202)  343-9432,  hockstad. leifQajxi.aov. 
SUPPLEMENTARY  INFORMATION;  For  this 
year’s  public  review,  FPA  is  calling 
attention  to  two  .specific  areas  where 
interested  stakehohhtrs  could  provide 
fetxiback  to  improve  the  (luality  of  the 
emi.ssion  (‘stimates.  First,  FPA  is  .seeking 
comments  on  a])proache.s  for  using 
facility-level  data  reported  under  FPA’s 
Creeidion.se  Cas  Reporting  Program 
(('.HCRP),  particularly  data  from 
rejxx'ters  that  began  reporting  in  2011. 
For  selected  source  cattigories,  FPA 
could  use  data  elements  reported  under 
the  (iHCRP,  such  as  facilitv-level  data 


that  can  be  aggregated  at  the  national 
level,  to  derive  country-specific 
emi.ssion  factors  for  u.se  in  estimating 
indu.strial  ])rocess  (xnissions.  (ditegories 
with  Cl  ICRP-related  u|)dates  under 
consideration  include  nitric  acid, 
petrochemical  ])nxlnction.  ])hos])horic 
acid,  titanium  dioxide,  lime  jiroduction. 
and  several  fluorinattxl  gas  ciitegoritts. 
Intme.sted  .stakeholders  should  review 
detailed  methodological  approaches  in 
(Xiajiter  4  (Indu.strial  Pr(x:esses)  of  the 
r(;])orl.  Deixmding  on  stakeholder 
feedback.  FPA  may  include  revised 
estimates  in  the  final  itublished 
inventory  report  that  n.se  these  emission 
factors  derived  from  the  specified 
(dlCiRP  data  elements. 

The  second  area  is  the  natural  gits 
.sector,  which  in  recent  years  has 
experitmeed  significant  growth  and 
changes  in  industry  jtractices.  FPA 
recent Iv  solicited  and  received  new 
information  iind  datii  related  to 
emi.ssions  estimates  for  the  oil  and  gas 
indu.stry  through  a  variety  of 
mechanisms,  including  the  formal 
public  notice  iind  comment  j)r(x:es.s  of 
the  oil  and  gas  New  Stxirce  Performance 
Standards  (NSPS)  to  control  VOCs.  a 
stakeholder  worksho])  on  the  natural  gas 
.sector  emissions  estimates,  and  data 
submilled  under  the  UHURP.  In 
developing  the  draft  inventory  report  for 
this  public  comment  period,  FPA 
carefully  evaluated  relevant 
information,  and  has  made  u]xlates  to 
two  key  sources:  litpiids  unloiiding,  and 
completions  with  hvdniulic  fracturing 
and  refractnring.  FPA  akso  made 
additional  changes  to  the  rejxirt  to  alhiw 
for  mon;  transparency.  FPA  seeks 
feedback  on  the.se  ujtdates,  and  on 
incorporation  of  CiHURP  data,  and 
re(|uests  rei:ommendations  for 
improving  the  overall  (luality  of  the 
inventory  report  to  bo  finalized  in  Ajtril 
2013,  as  well  as  subsequent  Inventory 
rejiorts. 

The  draft  re])ort  can  be  obtained  by 
visiting  the  U.S.  FPA’s  Climate  Change 
Site  at:  http://\v\v\v.cpa.aov/ 
cliinatcchangc/ghacinissions/ 
asinvcntoryre}}ort.htnd. 

Dated:  I'eliruary  14.  2013. 

(iiiia  McCarthy, 

Assistant  Administrator,  Office  of  Air  and 
liadiation. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 3-0075;  FRL-9378-8] 

FIFRA  Scientific  Advisory  Panel; 

Notice  of  Public  Meeting 

agency:  iMiviroiimental  Protect  ion 
Ag(Mi(:y  (EPA). 
action:  Notice. 

SUMMARY:  Then;  will  be  a  4-(lay  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  .Scientific  Advisory 
Panel  (MFRA  SAP)  to  consider  and 
review  the  Endocaine  Disrnptor 
Screening  Program  (EDSP)  Tier  1 
Screening  A.ssays  and  Hatterv 
Pcnformance. 

DATES:  The  meeting  will  he  held  on  May 
21-24.  2013,  from  a])])roximately  t)  a.m. 
to  5  ]).m. 

(A)iniu(ints.  'file  Agency  encourages 
that  written  comments  he  suhmitted  hy 
Mav  7,  2013  and  re(]ne.sts  for  oral 
comments  he  suhmitted  hy  May  14. 

2013.  However,  written  comments  and 
r(!(|nests  to  make  oral  comments  may  he 
suhmittcul  until  the  date  of  the  meeting, 
hnt  anyone  suhmitting  written 
comments  after  May  7.  2013  should 
contact  tlu!  Designatcal  Imderal  Official 
(DFO)  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  For  additional 
instructions,  siie  Unit  l.(k  of  the 
SUPPLEMENTARY  INFORMATION. 

Noniiiidlions.  Nominations  of 
candidates  to  .serve;  as  ad  hoc  memhers 
of  FIFRA  .SAP  for  this  m(;eting  should 
he  provided  on  or  hefon;  March  8.  2013. 

Wdhcdst.  This  meeting  may  he 
webcast.  Please  refer  to  the  FIFRA  .SAP’s 
VVeh  site,  http://\v\v\\’.dpd.f^o\'/s(:ipoIv/ 
sdj)  for  information  on  how  to  access  the 
webcast.  Plea.se  note  that  the;  webcast  is 
a  sui)j)lementary  jjiihlic  process 
provid(;d  only  for  convenience.  If 
diffic.ulties  arise  resulting  in  wehca.sting 
outages,  the  meeting  will  continue  as 
planned. 

Sj)dcidl  dccomiuoddtions.  For 
information  on  access  or  services  for 
individuals  with  disahiliti(;s,  and  to 
retjiiest  accommodation  of  a  disability, 
plea.se  contact  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  at  least 
10  days  ])rior  to  the  meeting  to  give  EPA 
as  much  time  as  possible  to  process 
your  recpiest. 

ADDRESSES:  I'he  meeting  will  he  held  at 
the  Environmental  Protection  Agency, 
(ionference  Oenter,  Lobby  Level.  One 
Potomac  Yard  (.South  Bldg.).  2777  S. 
Orvstal  Dr.,  Arlington,  VA  22202. 

(Joninidnts.  .Submit  your  comments, 
identified  hy  docket  identification  (ID) 
number  EPA-HQ-OPP-2013-007.'5,  hy 
one  of  the  following  methods: 


•  Fddentl  elhddnuiking  Ported:  http:// 
www.i'dgdhdions.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Do  not  submit  electronically  anv 
information  you  consider  to  h(; 
Uonfidential  Business  Information  ((iBl) 
or  other  iidormation  whos(;  disclosure  is 
r(;stricted  by  .statute. 

•  M(dl:  (iPP  Docket,  Environmental 
Prot(;ction  Agency  Dock(;t  (;(;nter  (EPA/ 
IXi).  (282211’),  1200  Pennsylvania  Ave., 
NW..  Washington,  DC  20400-0001. 

•  Hand  Dolivorv:  To  make  .sp(;cial 
arrangements  for  hand  delivery  or 
d(;livery  of  boxed  information,  plea.sc; 
follow  the  instructions  at  http:// 
w’w’w. dpd.gov/docktds/contdc.ts.htm. 

Additional  instructions  on 
c:ommenting  or  visiting  the  docket, 
along  with  more  information  about 
dockets  generally,  is  available  at  http:// 
WWW. cpd.gov/dockdts. 

If  your  comments  contain  anv 
information  that  von  consider  to  he  CBI 
or  otherwise  protected,  plea.se  contact 
the  DEC  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  to  obtain  special 
instructions  h(;fore  submitting  your 
comm(;nt.s. 

Nomintdions,  retjodsts  to  present  ortd 
comments,  end  retine.sts  for  specitd 
(iccommoddtions.  .Submit  nominations 
to  .serve  as  ad  hoc  members  of  1’’1FRA 
.SAIL  retpiests  for.sp(;cial  .seating 
accommodations,  or  reciuests  to  pr(;sent 
oral  comments  to  the  DFO  li.sted  under 
FOR  FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
jenkins  )r..  DFO,  Office  of  .Sci(;nce 
(k)ordination  and  Policy  (7201 M), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DO  20400-0001;  telej)hone  number: 

(202)  .504-3327:  fax  number:  (202)  504- 
8382;  email  address; 
jdnkins.frdd@dpd.gov. 

SUPPLEMENTARY  INFORMATION; 

1.  General  Information 

A.  Does  this  action  opplv  to  me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  he 
of  interest  to  ])erson.s  who  aix;  or  mav  he 
re(iuired  to  c:ondnct  te.sting  of  ch(;mical 
substances  under  the  Imderal  Food. 
Drug,  and  Gosmetic  Act  (FFDGA)  and 
FIFRA.  .Since  other  entiti(;s  may  akso  he 
inter(;.st(;d,  tin;  Agency  has  not 
att(;mpted  to  describe  all  tin;  .sp(;c:ific 
entities  that  may  he  affected  hy  this 
action. 

B.  Wind  shod  Id  I  consider  os  I  prepare 
mv  comments  for  EPA'/ 

When  suhmitting  comments, 
remember  to: 

1.  Identify  the  document  by  docket  ID 
number  and  other  identifying 


information  (subject  heading.  Federal 
Regi.ster  date  and  page  numl)(;r). 

2.  Follow  directions.  The  Agency  mav 
ask  yon  to  r(;.spond  to  specific  (juestions 
or  organize  comments  hv  n;fer(;ncing  a 
(kuh;  of  Federal  Regulations  (GFR)  |)art 
or  ,s(;ction  nnmher. 

3.  Explain  why  yon  agree  or  disagree; 
suggest  alternativ(;.s  and  substitute 
language  for  your  retpiested  chang(;s. 

4.  D(;.scrihe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  yon  used. 

5.  If  you  (;stimate  i)otential  costs  or 
burdens,  explain  how  you  arrived  at 
your  e.stimate  in  sufficient  detail  to 
allow  for  it  to  he  reproduced. 

8.  Provide  s])ecific  exam])les  to 
illustrate  your  concerns  and  suggest 
alternatives. 

7.  Explain  your  views  as  clearly  as 
lK).ssil)le.  avoiding  the  u.se  of  profanitv 
or  personal  threats. 

8.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

C.  How  mav  /  participate  in  this 
meeting? 

Yon  may  participate  in  this  meeting 
by  following  the  instructions  in  this 
unit.  To  ensnn;  |)roper  r(;ceipt  by  EPA. 
it  is  imp(;rative  that  you  identifv  docket 
ID  number  EPA-HQ-()PP-2()1 3-0075  in 
tin;  subject  line  on  tin;  first  i)age  of  yonr 
recpiest. 

1.  Written  comments.  Tin;  Agenev 
encourages  that  written  comments  In; 
snhmitted,  using  tlu;  instructions  in 
ADDRESSES,  no  later  than  May  7.  2013, 
to  provide  EdFRA  .SAP  the  time; 
necessary  to  consider  and  revic.'w  the 
written  comments.  Written  comments 
are  accepted  until  the  date  of  the 
meeting,  hut  anyone  submitting  written 
comments  after  May  7.  2013  should 
contact  the  DF(1  li.sted  under  FOR 
FURTHER  INFORMATION  CONTACT.  Anyone 
submitting  written  comments  at  the 
meeting  should  bring  25  cojiies  for 
distribution  to  FIFRA  .SAP. 

2.  Ortd  comments.  1’he  Ag(;ncy 
(aicourages  that  each  individual  or 
grou])  wishing  to  make  brief  oral 
comments  to  FIFRA  .SAP  submit  their 
r(;(piest  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  May  14,  2013.  in  ord(;r  to  In; 
included  on  the  nu;{;ting  agenda. 
R(;(piests  to  pr(;.sent  oral  comments  will 
In;  accept(;d  until  the  date  of  the  nu;eting 
and.  to  the  extent  that  time  permits,  the 
(liair  of  FIFRA  .SAP  may  |)ermit  tin; 
pre.sentation  of  oral  comments  at  the 
meeting  by  interested  persons  who  have 
not  previously  re(pn;st(;d  time.  The 
recpiest  should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
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r(!|)r(!S(!nt.  and  any  nujuiroinenls  tor 
audiovisual  o(|ui|)uu!ut  (li.f’..  overhead 
projector,  l.'i  miu  projector).  Oral 
coiuuKiuls  Ixildn;  I 'Il'KA  .SAP  arc;  liuutcMl 
to  approximately  minutes  unless  prior 
arrau^cmumts  have  Inum  made.  In 
addition,  (xich  speaker  should  bring  l.'i 
cojjies  of  his  or  luir  commeuls  and 
pr(!.s(mtatiou  slides  for  distrihutiou  to 
lh(!  I'lFKA  .SAP  iit  the  imuitiug. 

1.  S(Hitin}i  (it  Iha  nuuUing.  Seating  at 
the  meciting  will  lx;  opcm  and  on  a  first- 
come  basis. 

4.  litHiuast  for  nominations  to  sarva  as 
ad  hoc  nuunhcrs  ofl'lVHA  SAP  for  this 
inactinii.  As  part  of  a  broachir  ])rocess  for 
developing  a  pool  of  candidates  for  each 
meeting.  FIFRA  SAP  staff  routinely 
solicits  the  stakcihohhir  conmumity  for 
nominations  of  pros])ective  candidates 
for  s(M  vic(!  as  ad  lux;  members  of  t'lFKA 
.SAP.  Any  interested  ])erson  or 
(X'ganization  may  nominate  (pialificxl 
individuals  to  he;  considenxl  as 
pros|)ective  candidatcis  for  a  s])ecific 
imxiting.  Individuals  nominatcxl  for  this 
nuHiting  should  have  (ixpertise  in  om;  or 
mor(!  of  tlu!  following  anxis:  Regulatory 
toxicology/risk  as.sessment. 

(icotoxicologv  (fish  and  amphibian 
toxicology),  comparative  (;ndoc:rinology. 
r(!i)rodnctiv(;  ])hvsiologv.  devdopmental 
biologv/toxicologv.  thvroid  phvsiologv. 
in  vitro  nuxhds.  toxicological  pathologv. 
amphibian  histopathology. 
mor|)hometric.s.  (piantitative  ecology/ 
bio.stati.stics.  and  sv.stems  biologv. 
Nominees  should  lx;  scientists  who  havi; 
snffici(!nt  ])rofessional  (pialifications. 
including  training  ami  (!xp(;rience.  to  lx; 
cajjahle  of  providing  exi)ert  conmumts 
on  the  scientific  issiuis  for  this  meeting. 
Nominees  should  be  identified  bv  name. 
(K:cnpation.  ijosition.  address,  and 
tele])hone  number.  Nt)nnnations  .should 
he  providetl  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  on  or 
before  March  H.  2013.  The  Agency  will 
consider  all  nominations  of  ])ros])eclive 
candidates  for  this  meeting  that  are 
receivcxl  on  or  before  this  date. 

However,  final  .selection  of  ad  lux; 
nunnhers  for  this  meeting  is  a 
di.scretionarv  function  of  the  Agenev. 

The  selection  of  scientists  to  serve  on 
IdFRA  .SAP  is  based  on  the  function  of 
the  panel  and  the  exj)ertise  luxxled  to 
address  the  Agency’s  charge  to  the 
panel.  No  int(;re.sted  .scicmti.sts  shall  he 
ineligible  to  serve  by  rea.son  of  their 
mmnlxirship  on  any  other  advisory 
committee  to  a  luxleral  department  or 
agency  or  tlunr  employment  by  a 
f’ederal  department  or  agency  except  the 
Id’A.  Other  factors  considered  during 
the  sehx:tion  pr(x:ess  include 
availability  of  the  ])otential  panel 
memlxM'  to  fully  j)articipate  in  the 
ixmel’s  reviews,  ah.sence  of  any  conflicts 


of  inten'st  or  appearance  of  lack  of 
impartiality,  imlependencc!  with  r(;sp(x:t 
to  the  matt(!rs  niuler  niview.  and  lack  of 
bias.  Although  financial  conflicts  of 
intenist,  tlu;  appearance  of  lac;k  of 
imparlialily.  lack  of  imhjpcnuhmce,  and 
bias  may  result  in  dis(|ualification,  the 
al).sem;(!  of  such  conc(;rns  does  not 
a.ssnri;  that  a  candidate;  will  be  selectexl 
to  serve  on  FIFRA  .SAP.  Numerous 
(pialiluxl  candidates  are  idemtiluxi  for 
each  pamd.  riiendbrc!.  sehiction 
decisions  involve;  e;!ire;fnlly  we;ighing  ;i 
numhe;r  e)f  hxiteers  ine:Iueling  the; 
e,aneliet:ite;s'  are;as  e)f  e;xpe;rtise;  ;mel 
|)re)fe;ssie)n<d  e|n<difie;citie)ns  anel 
iie;hie;ving  an  e)ve;rall  h:dane:e;  e)f  eliffe;re;nt 
se;ie;ntifie:  ]x;rs|)e;e:tive;.s  e)n  the;  ])ane;l.  In 
e)rele;r  te;  h.ive  the;  e;e)lle;e:tive;  hre;aelih  e)f 
e;xpe;rie;ne;e;  ne;e;ele;el  te)  ixlelre.ss  the 
Age;ne:y's  e:h<irge;  fe)r  this  me;eting.  the 
Agene:y  imtie:i|)ate;s  sele;e:ting 
a|)])re)ximiite;ly  10  iiel  heee:  se:ie;ntists. 

FIFRA  .SAP  me;mhe;rs  are;  .sed)jee:t  te; 
the;  pre)visie)ns  e)f  .'j  (iFR  part  2()34. 
Rxe;e:utive;  Hnme;h  l'’inime;ial  I)ise;le)snre;, 
<is  suj)ple;me;nte;el  by  the;  I']PA  in  .^)  (iFR 
p.irt  ()4()1.  In  imtie:i|):itie)n  e)f  this 
re;ejidre;me;nt.  |)re)si)e;e:tive;  e:iinetieliite;s  fe)r 
se;rvie;e;  e)n  the;  FIFRA  .SAP  will  he;  <iske;el 
te)  sid)mit  e:e)niiele;ntial  iinane:ial 
infe)rmiitie)n  whie:h  sluill  fullv  eliseileese;. 
iimeeng  e)the;r  finime:i;d  inte;re;sts.  the; 
e:imelielate;'s  e;m])le)yme;nt.  stexiks  <mel 
beenels.  anel  whe;re;  :ipplie:id)le;.  se)ure:e;s  e)f 
re;se;ine:h  sn])|)e)rt.  The;  FPA  will  e;viiluiite; 
the;  e:anelielate;s  finaneiial  eli.se;le)snre;  Ibrin 
te)  ;isse;ss  whether  the;re;  ;ire;  fin;me:ial 
e:e)nnie:ts  e)f  inte;re;st.  iippe;arime:e;  e)f  :i 
l;ie:k  e)f  impiirtiiilitv  e)r  anv  prie)r 
inve)I ve;me;nt  with  the  ele;ve;le)|)me;nt  e)f 
the;  ele)e;ume;nts  unele;r  e:e)nsiele;nitie)n 
(ine:lneling  pre;vie)us  .se:ie;ntifie;  pe;e;r 
re;vi(;w)  befeere  the;  e:anelielate;  is 
ce)nsiele;re;el  further  for  se;rvie;e;  e)n  I’lFRA 
.SAP.  The)se;  wlu)  are  .se;le;e;te;el  from  the; 
pe)e)l  e)f  ])rospe;e;tive;  e;anelielate;s  will  he; 
askeel  te)  attenel  the;  |)ut)lie:  me;e;tings  anel 
te)  piirtici])ate;  in  the;  eli.se:nssion  e)f  ke;y 
i,s.sne;s  ;mel  assum])tie)ns  at  these; 
me;e;tings.  In  aeielitie)n,  they  will  he;  aske;el 
te)  re;view  emel  te)  help  fimilize;  the; 
me;e;ting  minnle;s.  The;  li.st  e)f  l'’lI'RA  .SAP 
me;mhe;rs  ])artie:i])ating  i)t  this  me;e;ting 
will  lx;  ix).ste;el  e)n  the;  FIFRA  SAP  \Ve;t) 
site;  at  http-J/w’ww.cpa.gov/scipolv/sap 
e)r  nuiy  be;  e)t)tiiine;el  fre)m  the;  ()PP  t)e)e;ke;t 
e)r  iit  http://\v\v\v.r(;gnIations.gov. 

II.  Hackground 

/\.  Purpose  of  FIFRA  SAP 

FIP’RA  .SAP  .serves  as  the;  lerimary 
se;ie;nti)ic  pe;e;r  re;vie;w  me;e;hanism  e)f 
EPA’s  ()ffie:e;  e)f  (du;nde;al  .Seifety  <mel 
Pe)llutie)n  Preve;ntie)n  ((KkSPP)  anel  is 
strue;tnre;el  te)  ])re)viele;  se:ientifie:  aelvie:e;, 
infe)rm;itie)n  anel  re;e:e)mme;nelatie)ns  te) 
the  EPA  Aehninistrate)!'  exi  pe;stie;ieles 


anel  pe;stie;iele;-re;late;el  issue;s  as  te)  the 
imp;ie:t  e)f  re;guliite)ry  ae:tie)ns  e)n  he;iilth 
iinel  the;  e;nvire)nme;nt.  FIFRA  .SAP  is  ei 
Fe;ele;riil  aelvise)ry  e:e)nnnitte;e;  e;stiil)lishe;el 
in  1‘)7.‘)  nnele;r  F'lF’RA  tluit  e)pe;riite;s  in 
iie:e;e)relane:e;  with  re;eiuire;me;nts  e)f  the; 
Fe;ele;ral  Aelviseery  (ie)mmitle;e;  Ae:t.  f’lFRA 
.SAP  is  e;e)m|)e)se;el  e)f  ii  pe;rm<me;nt  p<ine;l 
e:e)nsisling  e)f  se;ve;n  me;ml)e;rs  wlu)  <ire; 
a|)|)e)inte;el  by  the;  EPA  Aelmiidstrate)r 
fre)m  n))mine;e;s  ])re)viele;el  by  the;  N<itie)n;il 
lnstitute;s  e)f  I  le;<dth  :mel  the;  Natie)nal 
.Se:ie;ne:e;  Fe)nnel;itie)n.  FIFRA  e;st;il)lishe;el 
a  .Se:ie;ne:e;  Re;vie;w  lieeiirel  e:e)nsisting  e)f  eit 
le;ast  00  se;ientists  wlu)  .ire;  aviiihihle  te; 
the;  .SAP  e)n  <m  ael  hoe:  hiisis  te)  assist  in 
re;vie;ws  e;e)nelne:te;el  by  the  .SAP.  As  a 
pe;e;r  re;vie;w  me;e:hani.sm.  FIFRA  SAP 
|)re)vieles  e:e)mme;nts,  e;viilnatie)ns  iinel 
re;e;e)mnu;nel<itie)ns  te)  impre)ve  the; 
e;ffee;tivene;ss  iinel  eiualitv  e)f  analyseis 
niiiele  by  Age;ne:v  se;ientists.  Mennhers  e)f 
FIF’RA  .SAP  are;  se:ientists  whei  have 
suffie:ie;nt  pre)fe;.ssie)nid  einalifieiatiems. 
ine:lneling  tniining  anel  e;xpe;rie;ne:e;.  te) 
pre)viele;  e;x])e;rt  iiejvie:e  iinel 
re;e:e)mme;neliilie)n  te)  the;  Age;ne;y. 

R.  Public  Meeting 

llnele;r  the;  F’e;ele;rid  F'e)e)el,  Drug,  iinel 
(ieismeitie:  Ae;t  (F’F’IXiA).  se;e:tie)n  40H(p) 
anel  the;  Safe;  Drinking  \Viite;r  Ae;t 
(.SDWA).  se;e:tie)n  1 4.^)7,  the;  FiPA  is 
re;eiuire;el  te)  se:re;e;n  idl  |)e;slie:iele; 
e:he;niie:als  (ae:tive;  iinel  ine;rt  ingre;elie;nts) 
anel  thei.se;  elrinking  wiileir  eiemtiindniints 
te)  whie:h  a  “siibsliinliid  ])e)])nliitie)n"  is 
e;xpe)se;el  feir  the;  ])e)le;ntial  te)  inleriie;t 
with  the;  enelexirine  system.  As 
re;e;e)mme;nele;el  by  ii  Iu;ele;ral  Aelvise)ry 
(;e)mmitte;e;.  {F]nele)e:rine;  Disrn|)te)r 
.Se:re;e;ning  iinel  'feisling  Aelviseirv 
(lexnndtteie;.  FJD.STAd),  the;  liPA 
I';nele)e;rine;  Disrn])te)r  Se;re;e;ning  Preigiiim 
(ED.SP)  e;stiil)lishe;el  a  twe)  tiere;el 
.se:re;e;ning  iinel  te;sting  preigram  te) 
iielelreiss  the  ])ote;ntiid  e)f  e:he;mie;als  te) 
l)e;rturl)  the  eistrogen,  anelrejgen  e)r 
thyre)iel  (E.A  e)r  T)  .systems  iinel  elie:it 
iielveirse  hiimiin  anel  ee:e)le)gie;al  health 
e)nte;e)me;s.  In  lOttO,  fe)lle)wing  the; 
ED.STAH  re;e:e)nnnenelatie)n.s.  ii  je)int 
suhe;e)mmitte;e;  e)f  the  Age;ne;y’s  .Scie;ne;e 
Aelvisorv  Bexirel  (.SA13)  iinel  F’lFRA  .SAP 
re;e:e)mme;nele;el  te)  the;  Age;ne:y.  idte;r 
re;vie;w  e)f  the;  initial  .se:t  e)f  Tier  1  eliita, 
te)  sul)je;e:t  that  eliitii  te)  e;xte;rnid  se:ie;ntifie: 
peer  re;vie;w  tor  ce)n.siele;riitie)n  te)  furthe;r 
e)])limize  the;  Tie;r  1  se:re;e;ning  biittery. 

Tie;r  1  .se:re;e;ning  was  re;e:e)mme;nele;el  te) 
ine:luele;  ii  elive;rse;  ye;t  e;e)mpleme;nliiry 
suite;  e)f  in  vitro  iinel  in  vivo  assays 
e;e)ve;ring  multi])le;  heirmeinid  me)ele;s  e)f 
ixitiem  (MeiA)  iieirei.ss  Viirieuis  liixii.  Te) 
maximize;  .sensitivity  anel  reliiihilily  (i.e;., 
minimizing  false;  ne;giitives)  for 
elelermining  the  peetential  e)f  a  e:he;nde:id 
te)  inte;riie;t  with  E.  A.  e)r  T.  the  suite;  e)f 
assays  was  te)  he;  e;e)nelue:te;el  as  a  battery. 
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If  the  nisults  of  the  Tier  1  hattery 
indicated  the  jiotential  for  a  chemical  to 
interact  with  the  endocriiu!  system  as 
d(!t(;rmined  through  a  w(;ight  of 
evidence;  (WoF)  analysis,  various  Ti(;r  2 
te.sts  W(;re  to  he  considered  for 
determining  dose-r(;si)onse  relationshij)s 
and  any  i)ot(;ntial  adverse  effects  for  risk 
assessment.  I'he  ld)SF  is  mandated 
und(;r  FFIKiA  to  u.se  “validated"  assays 
to  scr{;en  for  endocrine  disrupting 
chemicals.  Validation  principles 
established  by  the  Organization  for 
Economic  Oo-Operation  and 
l)evelo))ment  (()EOD)  and  Interagencv 
Ooordinating  (Committee  on  the; 
Validation  of  Alternative  Methods 
(KXiVAM)  were  followed  to  develop, 
standardize,  and  validate  many  of  the 
initially  proposed  Tier  1  in  \'77ro  and  in 
vivo  scr(;(;ning  assays  as  well  as  more 
novel  .screening  as.says  that  emerged 
after  the  EDS'l’AC  final  r(;port  in 
Sul)S(;(iuenl  to  the  validation  ])roce.ss.  an 
ind(;j)(;ndent  jjeer  review  of  individual 
Tier  1  screening  assays  was  conducted. 
Based  on  results  of  the  validation 
])rocess,  comments  from  ))eer  r(;view. 
and  recommendations  from  EDSTACi. 
the  I'ill.SB  ])roi)os(;d  a  hattery  of 
.scr(;ening  assays  that  was  founded  on 
the  strengths  of  one  or  more;  assays 
complimenting  the  limitations  of  other 
assays  in  the  hattery.  Moreover,  it  was 
(;xpected  that  the  result(s)  of  each  a.ssay 
would  not  he  considered  in  isolation  hut 
Im;  inclusive  of  the  residts  of  all  as.says 
in  tin;  battery  to  support  a  WoE  analvsis. 
'flu;  k’H-’RA  SAP  revi(;wed  the  pro|)o.sed 
Ti(;r  1  .scre(;ning  hattery  and 
recommended  a  hatt(;rv  of  11  assays  to 
1‘iPA  which  the  Panel  indicated  "*  *  * 
as  an  appro])riate  starting  point  to  detei:l 
endocrine  disrupting  chemicals  based 
on  the  current  state  of  the  .science."  In 
addition,  however,  the  SAP  also 
expected  the  Agency  to  continue  “*  *  * 
to  develop,  refim;,  and  review  the 
hattery.”  Notably,  this  latter  statement 
concurs  with  a  recommendation  from 
the  initial  joint  SAB/SAP  who  indicated 
EPA  .should  review  the  initial  data 
“*  *  *  with  an  eye  towards  revising  the 
jji'ocess  and  eliminating  those  methods 
that  don’t  work." 

This  FIFRA  SAP  review  will  he 
focused  on  a  subset  of  the  initial  Tier  1 
.screening  data  r(;ceived  hv  tin;  Agenev 
in  res])on.se  to  t(;.st  orders  issued  for  tin; 
first  list  of  ch(;mical.s  in  2009.  'I'lie  SAP 
review  will  invoKn;  the  ])(;rformanc:e  of 
tin;  11  ’Pier  1  screening  a.s.says  and 
])erformance  of  the  as.says  as  a  batt(;ry 
that  was  designed  to  detect  the  pot(;nlial 
of  a  test  chemical  to  interact  with  the  E. 
A  or  T  hormonal  ])alhways.  The  SAP 
will  lx;  asked  to  comment  7)n  factors  that 
may  impact  interpretation  of  tin;  assay/ 


hattery  results  (e.g.,  variability)  as  well 
as  suggestions  for  increasing  the 
efficiency  of  the  'Pier  1  screening 
approach.  'Po  illustrate  a.s.sav/hatt(;rv 
])(;rformance.s,  case  (;xample.s  of 'Pi(;r  1 
data  from  tin;  initial  list  of  cln;mical.s 
will  In;  n.sed.  It  should  in;  noted  that 
there  will  he  a  .s(;parate  .SAP  meeting 
scln;duled  in  the  sinmner  of  201 3  to 
discn.ss  the  d(;ci.sion  logic  in  a  WoE 
approach  to  id(;ntifv  candidate 
chemicals  for  Pier  2  testing  using  ED.SP 
Pier  1  screeinng  results,  other 
sci(;ntifically  r(;levant  information 
(O.SRI),  and  health  and  ecological  effects 
data  from  40  (IFR  part  I.'IH  studies. 

C.  FIFRA  SAP  Docninonts  and  Mooting 
Xlinntos 

EPA’s  background  paper,  related 
.suj)porting  materials,  charge/tjnestions 
to  FIFRA  .SAP,  P'lERA  .SAP  composition 
(i.e.,  members  and  ad  hoc  members  for 
this  meeting),  and  the  meeting  agenda 
will  he  available  by  a|)proximately  early 
May  2013.  In  addition,  tin;  Agency  may 
provide;  additional  hackgronnd 
documents  as  tin;  materials  ln;come 
available;.  Ye)n  mav  e)htain  eleelreniie; 
e:e)pie;.s  e)f  lhe;.se  ele)e:nnn;nt,s,  <nnl  eiertain 
e)the;r  relateel  ele)e:nnn;nt.s  that  might  he; 
avaihihle  ele;e:tre)nie:idly.  at  http:// 
www.rogidotions.gov  nnd  the;  IdFRA 
.SAP  Inemepiige;  at  htt p://\v\v\v.o{)(i .gov/ 
soipolv/sop. 

FIP’RA  .SAP  will  ])re;pare;  nn;e;ting 
minnle;s  summarizing  its 
re;e:e)nmn;nelatie)n.s  te;  the;  Age;ne:y 
<il)j)re)ximate;ly  00  ehiys  .liter  the; 
nn;e;ting.  'Pin;  nn;eting  minutes  will  he; 
])e).ste;el  eni  the;  FIFRA  .SAl’  \Ve;l)  site;  eer 
may  he;  e)l)taine;el  fremi  the;  OPP  ne)e:ke;t 
or  at  http://\v\v\v. rognlations.gov. 

List  of  Subjects 

Pinvironmental  ])rote;e:tie)n.  Pestie:id(;.s 
anel  pe;.st.s,  and  Enden;rine  eli.sruptors. 

Deileeel:  Pehriuirv  13.  2013. 

.Sli;ve;ii  M.  Kneilt, 

Acting,  Director.  Offico  of  Science 
Coordination  and  Policy. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2010-0014;  FRL-9378-7] 

Notice  of  Receipt  of  Requests  To 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Enviremmental  Pre)te;e:tie)n 
Ageiniy  (EPA). 
action:  Ne)tie;e;. 

SUMMARY:  In  ae:ce)reliine:e  with  the; 
Feeleral  lnse;e:tie:ide.  Fnngie:ide.  anel 


Renle;ntie:iele  Act  (FIP’RA),  EPA  is  issuing 
a  ne)tie:e  eif  re;e:eipt  e)f  ri;e]uest.s  bv 
re;gistrants  te;  veihmtarilv  e:ancel  e:e;rtain 
pestieiiele  reegistrations.  EPA  intenels  te) 
grant  the;.se;  re;e]nests  at  the;  e:le)se;  eif  the; 
e;e)nnne;nt  perieiel  feir  this  annonne;e;ment 
unless  the;  Agene:v  re;e;eive;s  substantive 
eiemnnents  within  the  e;e)mme;nt  pe;rioel 
tlnit  wenilel  merit  its  further  review  e)f 
the;  reKiini.sts.  eir  unless  the;  re;gi.strant.s 
witlnlniw  its  re;e|in;sts.  If  the;.se;  renpmsts 
iire  granteel.  any  sale,  elistrihiitiein,  eir 
use  e)f  preiehieits  listed  in  this  neitieie  will 
be;  permitteel  after  the;  re;gistratiem  has 
been  e;ane;e;lled  emly  if  such  sale, 
elistrihiition,  or  u.se  is  consi.steint  with 
the  terms  as  ele;scrihe;el  in  the  final  eireler. 
DATES:  ('ennments  mn.st  he  re;e:e;iveel  on 
or  before  August  21,  2013. 

ADDRESSES:  .Submit  your  eiomments. 
ielentifie;el  by  elocki;t  ielentificatiein  (ID) 
numbe;r  EPA-ffQ-OPP-2010-0014.  by 
eine  of  the  feillowing  metlnnls: 

•  Fodoral  oRnloinaking  Portal:  http:// 
www.rognhdions.gov.  Follenv  the;  emline 
instruct ieins  fe)r  submitting  eiemnnents. 

Dei  not  submit  ele;e;tre)nie:ally  ;iny 
informatie)!!  vein  cenisieler  te)  he 
Ceinfielential  Busine;ss  Informatiem  (CBl) 
e)r  e)the;r  infeirmatiem  wheise;  elisclosnre  is 
re;strie;te;el  by  statute. 

•  Mail:  (IPP  Deieiket.  Envireinmental 
Pre)te;e:tie)n  Agency  Den:ke;t  Center  (EPA/ 
IX’,).  (2822TP).  1200  Pennsylv.mia  Ave;. 
NW..  Wa.shingte)!).  DC  20400-0001. 

.Submit  writte;n  withelrawal  re;e]in;.st  hv 
mail  te):  Pe;.stie:iele;  Re-Evalnatiem 
Divisie)))  (y.lOOP).  Offieie;  e)f  Pe;.stie:iele; 
Pre)grams.  Envire)nme;ntal  Prote;e:tie)n 
Age;ne;v.  1200  Pennsvlvania  Ave.  NW.. 
Wa.shingte)!).  DC  204'00-0001.  A'PTN: 
)e)hn  W.  P;ite;.s.  )r. 

•  Hand  Dolivorv:To  make;  speeiial 
arrangements  fe)r  hanel  elelivery  e)r 
elelivery  of  heexenl  information.  ph;a.se 
fe)lle)w  the  instrueitions  at  http:// 
www.opa.gov/dookots/contacts.htin. 

Aelelitie)nal  instructieens  on 
eiommenting  or  visiting  the  de)e:k(;t. 
along  with  more;  information  at)e)nt 
ele)cke;t.s  generally,  is  aveiilahle  at 
http:/ /www.opa  .gov  /dockots. 

FOR  FURTHER  INFORMATION  CONTACT:  je)hn 
W.  Pate;.s.  Jr..  Pe;stie;iele;  Re;-Evalnalie)n 
Divisie)!)  (7.')08P),  ()ffie:e;  e)f  Pestieiiele 
Pre)gra!))s.  E!)vire)!)!))e!)tal  Pre)te;ctie)!) 
Age!!!e:v.  1200  Pe;!)!).sylv;!!)ia  Ave.  NW.. 
Wi!shi!)gte)!).  DC  20400-0001:  le;le])he)!)e; 
m!!))t)e;r:  (703)  308-81 0.'j;  e;!))ail  aelelre;.s.s: 
patos.john@opa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  (ienoral  Information 
A.  Doos  this  action  apply  to  inoY 

This  ae;tie)!)  is  elireeiteel  te)  the  puhlie; 
in  ge!)e;ral.  aeeel  !!)ay  be;  of  i!)tere!.st  te)  a 
wiele  range  e)f  .stakehe)leler.s  i!)e;h!di!)g 
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environmental,  hinnan  health,  and 
agricnitnral  advocates;  the  chemical 
industry:  pesticide  users;  and  memhcas 
of  the  public  interested  in  the  sale, 
distrihntion.  or  use  of  pt'.sticides. 

IL  W’hdt  should  I  consider  os  I  proixiro 
my  commonts  for  EPA  'f 

1.  Sid)mitlin^  (dll.  Do  not  snhmit  this 
information  to  Id’A  through 
regulations.gov  or  email,  (dearlv  mark 
the  part  or  all  of  the  information  that 
yon  claim  to  he  (ilJl.  For  (^Hl 
information  in  a  disk  or  (dl-KOM  that 
you  mail  to  FFA.  mark  the  outside  of  the 
disk  or  (31-R()M  as  CBl  and  then 
identify  electronically  within  the  disk  or 
(33-R()M  the  specific  information  that 
is  claimed  as  CHI.  In  addition  to  one 
comjilete  version  of  the  comment  that 
includes  information  claimed  as  CHI,  a 
coj)V  of  the  comment  that  does  not 
contain  the  information  claimed  as  (]H! 
must  he  submitted  for  inclusion  in  the 
public  docket.  Information  .so  marked 
will  not  he  disclosed  exce])t  in 


accordance  with  procedunis  set  forth  in 
40  CFR  i)art  2. 

2.  Tijjs  for  proiHU'ing  your  (-ommonis. 
When  submitting  comments,  remember 
to: 

i.  Id(!ntify  the  docnment  by  docket  ID 
numher  and  other  idcaililving 
information  (subject  heading.  Federal 
Register  date  and  page  numher). 

ii.  Follow  directions.  'I’he  Agency  may 
ask  you  to  respond  to  sp(!cific  (pKistions 
or  organize  comments  by  reterencing  a 
(’.ode  of  Federal  Regulations  (CFR)  part 
or  .section  numher. 

iii.  Explain  why  yon  agree  or  disagree: 
sugge.st  alternativ(!s  and  substitute 
language  for  your  retpiested  changes. 

iv.  Describe  any  assum|)tions  and 
jji'ovide  any  technical  information  and/ 
or  data  that  you  u.sed. 

V.  If  you  estimate  potential  costs  or 
burdens,  ex|)lain  how  yon  arrived  at 
yonr  estimate  in  sufficient  detail  to 
allow  for  it  to  he  r(;]n’oduced. 


vi.  Provide  specific  exam))les  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Exi)lain  your  viinvs  as  clearly  as 
])Ossil)le.  avoiding  the  use  of  profanitv 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  What  action  is  the  agency  taking? 

This  notice  announces  recei])t  by  the 
Agency  of  nupiests  from  nigi.strants  to 
cancel  2.'i  ])esticide  products  registered 
under  FIFRA  .section  3  or  24(c).  These 
registrations  are  listed  in  se(|U(!nce  by 
registration  numher  (or  com])any 
numhei-  and  24(c)  nnmh(!r)  in  Table  1  of 
this  unit. 

Unless  the  Agency  determines  that 
there  are  substantive  comments  that 
warrant  further  review  of  the  nupiests  or 
the  registrants  withdraw  their  nupiests, 
ERA  intends  to  issue  an  order  in  the 
Federal  Register  canceling  all  of  the 
affected  regi.strations. 


Table  1— REGiSTRAitONS  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  name 

Chemical  name 

000241-00391  . 

Pendulum  3.3  Herbicide  . 

Pendimethalin. 

000241-00403  . 

Pendimethalin  Manufacturing  Concentrate  Herbicide  . 

Pendimethalin. 

000264-00807  . 

Calypso  70WG  Insecticide  . 

Thiacloprid. 

000655-00802  . 

Prentox  Larva-Lur  Contains  Propoxur . 

Propoxur. 

009688-00198  . 

Chemsico  Herbicide  Concentrate  DP  . 

Prometon,  Diquat  dibromide. 

009688-00218  . 

Chemsico  Herbicide  RTU  DP . 

Prometon,  Diquat  dibromide. 

053883-00135  . 

Esfenvalerate  AG  . 

Esfenvalerate. 

061483-00011  . 

PI /PI  3  Creosote  Oil . 

Creosote  oil  (Note;  Derived  from 
any  source). 

061483-00012  . 

P2  Creosote  Coal  Tar  Solution  . 

Coal  Tar  Creosote  (Note:  De¬ 
rived  from  any  source). 

074062-00002  . 

Winpeace'*^  SF-1  . 

1 0, 1 0'-Oxybisphenoxarsine. 

CA-060004  . 

Gramoxone  Inteon . 

Paraquat  dichloride. 

CA-870038  . 

Griffin  Direx  4L  Herbicide  . 

Diuron. 

CO-1 10002  . 

Rozol  Prairie  Dog  Bait  . 

Chlorophacinone. 

ID-980007  . 

Agri-Mek  0.15  EC  Miticide/lnsecticide . 

Abamectin. 

IL-050001  . 

Callisto  . 

Mesotrione. 

LA-090006  . 

Confirm  2F  . 

Tebufenozide. 

OR-030037  . 

Rubigan  E.C . 

Fenarimol. 

OR-040013  . 

Agri-Mek  0.15  EC  Miticide/lnsecticide . 

Abamectin. 

OR-060006  . 

Prowl  H20  Herbicide  . 

Pendimethalin. 

OR-060007  . 

Prowl  H20  Herbicide  . 

Pendimethalin. 

TX-060017  . 

Gramoxone  Inteon  . 

Paraquat  dichloride. 

VA-060002  . 

Gramoxone  Inteon . 

Paraquat  dichloride. 

WA-030007  . 

Palisade  EC . 

Trinexapac-ethyl. 

WA-070010  . 

Pear  Wrap  Treated  with  Ethoxyquin  . 

Ethoxyquin. 

WA-080006 . 

Provide  10SG  . 

Gibberellin  A4  mixt.  with 
Gibberellin  A7. 

I’ahle  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  jiroducts  in  Table  1  of 


this  unit,  in  secpience  by  1*]1’A  company 
numher.  This  numher  corresjionds  to 
the  first  part  of  the  Id’A  registration 


numhers  of  the  products  listed  in  this 
unit. 


Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA  company  No. 

Company  name  and  address 

241  (OR-060006,  OR-060007)  . 

BASF  Corporation, 
27709-3528. 

26  Davis  Dr.,  P.O.  Box  13528,  Research  Triangle  Park,  NC 
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Table  2— Registrants  Requesting  Voluntary  Cancellation— Continued 


ERA  company  No.  Company  name  and  address 

264  .  Bayer  CropScience  LP,  2  T.W.  Alexander  Dr.,  P.O.  Box  12014,  Research  Triangle 

Park,  NC  27709. 

655  .  Prentiss  LLC,  Agent:  Pyxis  Regulatory  Consulting,  Inc.,  4110  136th  St.  NW.,  Gig 

Harbor,  WA  98332. 

9688  .  Chemsico,  P.O.  Box  142642,  St.  Louis,  MO  63114-0642. 

53883  .  Control  Solutions,  Inc.,  5903  Genoa-Red  Bluff  Rd.,  Pasadena,  TX  77057-1041. 

61483  .  KMG-Bernuth,  Inc.,  9555  W.  Sam  Houston  Pkwy.,  Suite  600,  Houston,  TX  77099. 

74062  .  Winpeace  International.  LTD.,  3414  Bishop  St.,  Cincinnati,  OH  45220-1831. 

CA060004:  ID980007;  IL050001;  OR040013;  TX060017;  Syngenta  Crop  Protection,  LLC,  410  Swin  Rd.,  P.O.  Box  18300,  Greensboro,  NC 
V A060002 .  274 1 9-8300. 

CA870038  .  Easter  Lily  Research  Foundation,  P.O.  Box  907,  Brookings,  OR  97415. 

coil 0002  .  Liphatech,  Inc.,  3600  W.  Elm  St.,  Milwaukee,  Wl  53209. 

LA-090006  .  Dow  AgroSciences  LLC,  9330  Zionsville  Rd.,  308/2E,  Indianapolis,  IN  46268-1054. 

OR-030037  .  Gowan  Company,  P.O.  Box  5569,  Yuma,  AZ  85366-8844. 

WA-070010  .  Wrap  Pack  Inc.,  Agent:  Technology  Sciences  Group,  Inc.,  1150  18th  St.  NW.,  Suite 

100,  Washington,  D.C.  20036. 

WA-080006  .  Valent  BioSciences  Corporation,  Environmental  Science  Division,  870  Technology 

Way,  Libertyville,  IL  60048-6316. 


III.  What  is  the  Agency’s  authority  for 
taking  this  action? 

Section  ()(f)(l)  of  FIFRA  inovides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  re(]uest  that  any  of  its 
pesticide  registrations  l)e  canceled. 
I'lFRA  further  ])rovi(les  that.  l)efore 
acting  on  the  r(!(|uest.  FPA  must  ])nhlish 
a  notice  of  recei])t  of  any  such  rerpiest 
in  the  Federal  Register. 

Section  8(0(1  )(B)  of  FIFRA  irKpiires 
tliat  l)efore  acting  on  a  nHpiest  for 
voluntary  cancellation.  ERA  must 
provide  a  3()-dav  ])nhlic  comment 
l)erio(l  on  tlu;  recpie.st  for  voluntary 
cancellation  or  n.se  termination.  In 
addition,  FIFRA  .section  8(f)(1)(C) 
rerinires  that  ERA  ])rovide  a  IHO-day 
comment  jieriod  on  a  reque.st  for 
voluntary  cancellation  or  termination  of 
any  minor  agricidtnral  use  before 
granting  the  request,  unless: 

1.  The  registrants  recpiest  a  waiver  of 
the  comment  period,  or 

2.  The  ERA  Administrator  determines 
that  continued  use  of  the  pe.sticide 
w'ould  ]3ose  an  unreasonalde  adverse 
effect  on  the  environment. 

'I’he  regi.strants  in  Table  2  of  Unit  II. 
have  not  njqnested  that  ERA  w'aive  the 
18()-day  comment  period.  Accordingly. 
ERA  will  provide  a  18()-day  comment 
|)eriod  on  the  ])roj)0.se(l  requests. 

IV.  Procedures  for  Withdrawal  of 
Re(juesl 

Registrants  who  choose  to  withdraw'  a 
r(!(|uest  for  cancellation  should  submit 
such  w'ithdraw'al  in  w'riting  to  the 
j)erson  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  If  the  ])roducts 
have  been  .subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
c:ontrolling. 


V.  Provisions  for  Disposition  of  Existing 
Stocks 

Existing  stocks  are  those  stocks  of 
legist enul  pesticide  products  that  are 
currently  in  the  United  States  and  that 
w'ere  packaged,  lahtded.  and  released  for 
shii)ment  prior  to  the  (Elective  date  of 
th(!  cancellation  action.  Because  the 
Ag(mcy  has  identified  no  significant 
])ot(!ntial  risk  concerns  associated  with 
these  ])esticide  products,  n|)on 
cancellation  of  the  products  identified 
in  'fable  1  of  Unit  II.,  ERA  anticipat(!S 
allow'ing  registrants  to  sell  and 
dislrlhute  existing  stocks  of  these 
products  for  1  year  aft(!r  publication  of 
the  Uancellation  Order  in  the  Federal 
Register.  Thereafter,  registrants  w'ill  he 
prohibited  from  selling  or  distributing 
the  pesticides  identified  in  fable  1  of 
Unit  If,  except  for  export  consistent 
w'ith  FIFRA  section  17  or  for  proper 
disposal.  Persons  other  than  regi.strants 
will  generallv  he  allow'ed  to  .sell, 
distrihnte,  or  use  existing  stocks  until 
such  stoc:ks  are  exhausted,  ])rovided  that 
such  sale,  distribution,  or  n.se  is 
consi.stcmt  with  the  terms  of  the 
])revionsly  approved  labeling  on.  or  that 
accompanied,  the  canceled  prodnc:ls. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  ])e.sts. 

Diitcnl:  liibniarv  13.  2013. 

Richai'cl  1’.  Kiigwin,  Ir., 

Diwclnv.  I’csticidc  Rc-lWaUmtion  Division. 
Office  of  Pesticide  Proi’icnns. 

IKK  Doc.  2(n:i-()4():t1  Kilud  :i-21-i:{;  »:45  am| 
BILLING  CODE  6560-50-P 


EXPORT-IMPORT  BANK 

[Public  Notice  2013-0113] 

Application  for  Final  Commitment  for  a 
Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  $100  Million: 
AP087791XX 

agency:  Export-hn])ort  Bank  of  the 
United  States. 
action:  Notice. 

SUMMARY:  fins  Notice  is  to  inform  the 
])nhlic.  in  accordance  with  .Section 
3(c)(1U)  of  the  Uharter  of  the  Export- 
Import  Bank  of  the  United  .States  (“Ex- 
Im  Bank"),  that  Ex-Im  Bank  has  received 
an  application  for  final  commitment  for 
a  long-term  loan  or  financial  guarantee 
in  excess  of  .SlOO  million  (as  calculated 
in  accordance  with  .Section  3(c)(l())  of 
the  Uharter).  Uomments  received  within 
the  comment  period  specified  below' 
w  ill  be  pre.sented  to  the  Ex-Im  Bank 
Board  of  Directors  prior  to  final  action 
on  this  'fransaction. 

/ie/erence;  AR()87791XX. 

Purpose  and  Use: 

Brief  description  of  the  jjurpose  of  the 
transaction: 

To  siq)port  the  export  of  U..S. 
manufactured  commercial  aircraft  to 
Mexico. 

Brief  non-pro])rietary  description  of 
the  anticipated  use  of  the  items  being 
exported: 

'fo  provide  short-  and  medium-haul 
airline  service  in  Mexico  and  hetw'een 
Mexico  and  other  countries  in  North. 
Central  and  .South  America. 

'fo  the  extent  that  Ex-lm  Bank  is 
rea.sonahly  aw'are,  the  item(s)  being 
ex])orte(l  may  he  u.sed  to  produce 
exjiorts  or  ])rovide  services  in 
competition  w  ith  the  exportation  of 
goods  or  provision  of  services  by  a 
United  .States  industry. 


w _ 
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Partins: 

I’rincipal  .Siipj)lier:  Tlie  Hoeing 
(’oinpany. 

()l)lig()r:  Aerovias  de  Nhixico,  S.A.  do 
C.V. 

(luarantorls):  (irupo  Aoromoxico. 
S.A.H.  deC.Y. 

Dnscription  al  Items  Being  H.\})orte(I: 

Hoeing  737  aircrait. 

Information  on  Decision:  Inlbnnation 
on  the  final  decision  Tor  tliis  transaction 
will  he  available  in  the  “Sununary 
Minutes  of  Meetings  of  Hoard  of 
Directors”  on  http-J/exim.gov/ 
new  sandevent  s/hoard  meetings/board/. 

(lonfidenticd  Information:  Please  note 
that  this  notice  does  not  include 
confidential  or  jiroprietary  business 
information:  information  which,  if 
disclosed,  would  violate  the  Trade 
.Secrets  Act;  or  information  which 
would  jeo])ardize  jobs  in  the  United 
.States  by  supplying  information  that 
competitors  could  use  to  compete  with 
companies  in  the  United  States. 

DATES:  (Comments  must  he  ret:eived  on 
or  before  March  It),  2013  to  he  assured 
of  consideration  before  final 
consideration  of  the  transaction  by  the 
Hoard  of  Directors  of  Fx-hn  Hank. 
ADDRESSES:  Uomments  may  he 
submitted  through  Regnlations.gov  at 
www.regidations.gov.  To  submit  a 
comment,  enter  F1H-2013-()013  under 
the  heading  “Ihiter  Keyword  or  ID”  and 
scdect  .Search.  Follow  the  instructions 
|)rovided  at  the  .Submit  a  (’.omment 
.screen.  Please  include  vour  name, 
company  name  (if  any)  and  FlH-2013- 
0013  on  anv  attached  document. 

Sharon  A.  Whitt. 

Becords  (ilea ranee  Officer. 

Il-K  I)(h;.  2(11:1-11402(1  I'il(!<l  2-2  1-1  :i:  H:4.S  :iin| 
BILLING  CODE  6690-01 -P 

EXPORT-IMPORT  BANK 
Economic  Impact  Policy 

This  notice  is  to  inform  the  public 
that  the  Fxjiort-lmiiort  Hank  of  the 
United  .States  has  received  an 
a])piication  fora  .Sll.!  million  direct 
loan  to  support  the  export  of 
approximately  .SlOO  million  worth  of 
vehicle  assemhlv  (uiuiimient  to  India. 
The  U..S.  exports  will  enable  the  Indian 
company  to  produce  a])proximatelv 
33().()t)()  vehicles  per  year.  Available 
information  indicates  that  the  majority 
of  this  new  vehicle  production  will  he 
.sold  in  India  with  the  remainder  sold  in 
Mexico,  the  Middle  Fa.st,  Africa,  and 
A.SFAN  regions.  Intere.sted  jiarties  may 
siihmit  comments  on  this  transaction  by 
email  to  economic.im])act@exim.gov  or 
bv  mail  to  811  Vermont  Avenue  N\V., 


Room  442.  Washington.  D(i  2().')71, 
within  14  davs  of  the  date  this  notice 
appears  in  the  Federal  Register, 
inclusive  of  the  date  of  this  notification. 

Angela  Mariana  Freyre, 

Senior  \  'ice  President  and  (leneral  Oonnsel. 

|I  K  Doi..  2(U;i-()4()7H  I'iletl  2-21-1:!;  H:4,'')  iim| 
BILLING  CODE  6690-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  a  Bank  or 
Bank  Holding  Company 

The  notificants  listed  below  have 
applied  under  the  Change  in  Hank 
Control  Act  (12  U..S.C.  181 7(j))  and 
§22.').41  of  the  Hoard's  Regulation  Y  (12 
CFR  22.^. 41)  to  ac(iuire  shares  of  a  hank 
or  hank  holding  company.  The  factors 
that  are  considered  in  acting  on  the 
notices  are  set  forth  in  jiaragraph  7  of 
the  Act  (12  U..S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  insjiection  at  tlu;  Federal 
Re.serve  Hank  indicated.  The  notices 
also  will  he  available  for  in.s])ection  at 
the  ()ffic(!s  of  the  Hoard  of  (iovinnors. 
Intere.st(!(l  persons  may  expre.ss  their 
views  in  writing  to  the  Re.serve  Hank 
indicated  for  that  notice  or  to  the  offices 
of  the  Hoard  of  Covernors.  Comments 
must  he  received  not  later  than  March 
11. 2013. 

A.  Federal  Re.serve  Hank  of 
Minneaiiolis  ()acqiieline  C.  King, 
C.ommunity  Affairs  Officer)  tK) 

Hennepin  Avenue,  Minneapolis. 
Minnesota  .'■).')480-02‘)l : 

1.  Andrew'  IT.  Schmidt  and  Edward  K. 
Massee,  both  of  Ajiideton,  MiniKLSota.  as 
members  of  the  .Schmidt  Familv  (irouj) 
and  the  Ma.ssee  Familv  Croup;  to 
ac(inire  voting  shares  of  MH.S 
Investment  (]om])anv,  and  theriihv 
indir(!ctly  acciuire  voting  shares  of 
Farmers  and  Merchants  .State  Hank,  both 
in  Appleton,  Minnesota. 

Hoard  of  Covernors  of  I  Ik;  l•’(!(|{!ral  Reservi! 
.System.  I'elaiiarv  1;).  2()i;i. 

Robert  deV'.  ^'|•i(!l■soll, 

Secretary  of  the  Hoard. 

II  R  Ufii;.  2()i:i-()4()K,S  I'iled  2-21-1:!:  8:4.'')  aiu| 
BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0159;  Docket  2012- 
0076;  Sequence  17] 

Federal  Acquisition  Regulation; 
Information  Collection;  Central 
Contractor  Registration 

AGENCIES:  Department  of  Defen.se  (DOD). 
(kmeral  .Services  Administration  ((i.SA), 
and  National  Aeronautics  and  .S])ace 
Admini.stration  (NA.SA). 

ACTION:  Notice  of  request  for  public 
comments  nigarding  an  extension  to  an 
existing  OMH  clearance. 

SUMMARY:  Under  the  jirovisions  of  the 
Paperwork  Riidnction  Act,  the 
Regulatory  .Secretariat  will  he 
submitting  to  the  Office  of  Management 
and  Hudget  (OMH)  a  retpmst  to  revimv 
and  ajiprove  an  extension  of  a 
previoiislv  ajiproved  information 
collection  re(|uirement  concerning  tin; 
U.entral  (Contractor  Riigistration 
database.  A  notice  was  ])nhli.shed  in  the 
Federal  Register  at  77  FR  24713.  on 
April  2.').  2012.  Om;  respondent 
submitted  comments. 

Public  comments  are  jiarticularly 
invited  on:  Whidher  this  colhu'.tion  of 
information  is  necessary  for  the  pro])(!r 
periormanc(;  of  functions  of  the  Federal 
A(:(]uisition  Regulation  (FAR),  and 
whether  it  will  have  [iractical  utilitv: 
whether  our  estimate  of  the  inihlic 
burden  of  this  colhiction  of  information 
is  accurate,  and  ha.sed  on  valid 
assumjitions  and  mcithodology:  ways  to 
(alliance  the  (jiiality,  utility,  and  clarity 
of  the  information  to  he  collected:  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  resjiond,  through 
the  use  of  ajipropriate  technological 
collection  techniijues  or  other  forms  of 
information  technology. 

DATES:  .Submit  comments  on  or  before 
April  23,  2013. 

ADDRESSES:  .Submit  comments 
identified  by  Information  (Collection 
t)()()()-()1.'i0.  Central  (Contractor 
Registration,  by  any  of  the  following 
methods: 

•  Begnhdions.gov:  http:// 

WWW. regulations. gov.  .Submit  comments 
via  the  Federal  eRuleniaking  portal  hv 
iniiutting  ‘■Information  (Collection  tlOOO- 
01  .lO.  (Central  Contractor  Registration” 
under  the  heading  "Enter  Keyword  or 
ID”  and  selecting  ".Search”.  .Select  the 
link  “.Submit  a  (Comment"  that 
corresponds  with  “Information 
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(lolleetioii  ‘)()0()-()1  .'59,  (Ajntral 
(;ontra(:tf)r  Registration”.  I-’nllow  the 
instructions  |)rovided  at  the  ‘‘Snl)niit  a 
(ionunent”  scretni.  lM(;ase  include  vonr 
nanui,  coin])any  name  (it  any),  and 
“Information  Collection  5)()(i()-()l .'it), 
(icaitral  Contractor  K(!gistration"  on  vonr 
attached  docnment. 

•  /'V/.v;  2()2-.'5()  l -40(57. 

•  A/o/7;  (Jeneral  Services 
Administration,  Regidatorv  Sec;retariat 
(MVCB),  127.'5  First  Street  NE.. 
Washington,  DC  20417.  ATTN:  Hada 
Idowers/lC  9000-01  .'59.  Central 
Contractor  Registration. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
<)0()0-01.'59.  Central  Contractor 
Registration,  in  all  corr(!.sj)ondeiu:e 
related  to  this  collection.  All  comments 
received  will  he  jjosted  without  change 
to  http:// WWW. rcguhit ions. f^ov.  inc:luding 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  E.  Clover,  Sr.,  Procurement 
Analyst,  Office  of  Government  wide 
Policy,  C.SA,  (2()2).'5()1-1448.  or  via 
innail  at  (:nrtis.^Iov(U'@g.sa.;.>ov. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Federal  Accpusition  Rcjgulation  (FAR) 
.Snh])art  4.11  ])r(!.scrih(!.s  ])olicies  and 
procedures  for  retpnring  contractor 
r(;gistration  in  the  Central  Contractor 
R(!gistratio]i  ((iCR)  database.  The  CCR  is 
the  primary  vendor  database;  for  the  II. S. 
Imderal  Covernment.  CCR  i:ollects. 
validates,  stores,  and  disseminates  data 
in  support  of  agency  acejnisition 
missions. 

Both  current  and  ])otential  Feileral 
Covernment  vendors  are  reepiired  to 
register  in  CCR  in  order  to  he  awarded 
contracts  by  the;  F'ederal  Governm(;nt. 
Vendors  are  required  to  complete  a  one¬ 
time  registration  to  provide  basic 
information  relevant  to  procurement 
and  financial  transactions.  Vendors 
must  ujxlate  or  renew  their  registration 
at  least  once  ]3er  vear  to  maintain  an 
ac;tive  .status. 

CCR  validates  the  vendor  information 
and  electronically  share  the  secure  and 
t;ncrypted  data  with  Federal  agency 
finance  offices  to  facilitate  paperless 
j)aym(;nts  through  electronic  funds 
transler.  Additionally,  CFIR  shares  tin; 
data  with  I’ederal  Government 
])rocurement  and  electronic  business 
systems. 

II.  Analysis  of  Public  Comments 

One  resj)ondent  submitted  |)ublic 
comments  on  the  extension  of  the 
previonslv  a])])roved  information 
collection.  The  analysis  of  the  |)nl)lic 
comments  is  summarized  as  follows: 


(Jonunent:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Pa])erwork 
Reduction  Act  h(;can.se  of  the  burden  it 
puts  on  the  (aitity  submitting  the 
information  and  llu;  ag(;ncy  coll(;cting 
the  information. 

Ilcsponsc:  In  accordance  with  the 
Paperwork  Reepured  Act  (PRA), 
agencies  can  r(;(ine.st  an  OMB  approval 
of  an  (;xisling  information  collection. 

The  PRA  re(]uire.s  that  agencies  use  the 
Federal  Register  notice;  and  comment 
proce.ss,  to  extend  the  OMB’s  approval, 
at  least  everv  thr(;(;  v(;ar.s.  This 
extension,  to  a  previously  approved 
information  collee:tion,  i)ertains  to  F"AR 
Sub])arl  4.11 — Central  Contractor 
Registration.  'Fhe  purpo.se  of  this  part  is 
to  ]3re.scribe  the  policies  and  procedures 
for  reejuiring  contractor  registration  in 
the  Central  Contractor  Registration 
(CCR)  dataha.se.  a  part  of  the  business 
l)artner  Network  (BPN)  to— 

(a)  Increase  visibility  of  v(;ndor 
sources  (including  their  geographical 
locations)  for  specific  su])])lies  and 
services;  and 

(h)  Establish  a  common  sourci;  of 
vendor  data  for  the  Cov(;rnm(;nt. 

Tin;  Covernment  must  (;n.snre  that 
contractors  are  r(;gi.stered  in  the  CCR 
database  prior  to  award  of  a  contract  or 
agre(;menl,  exci;])!  in  certain  ca.ses. 
Clans{;  .'52.204-7,  C(;ntral  Contractor 
R(;gi,stration,  is  mandatorv  except  in 
certain  ca.ses.  Not  granting  this 
extension  would  con.s(;{piently  (;liminate 
the  Covernment’s  ability  to  gather 
information  about  its  vendor  hasi;  which 
is  used  in  the  ])rocnrement  proce.ss,  and 
to  facilitate  electronic  ])ayment  to 
vendors. 

Comment:  The  r(;.spondent 
commented  that  the  Agencies  did  not 
accurately  estimate  tin;  public  burden 
an  extension  of  the  information 
collection  r(;(|nirement  would  create. 

The  resjjondent  indicated  that  CCR 
r(;(juires  extensive  information  about  the 
regi.strant.  for  example  executive 
com])en,sation,  and  the  time  reepured  is 
estimated  time  jier  response  is  .'50  to  lOO 
times  greater  than  the  estimate  of  .4.'52(i 
hours  per  r(;sponse. 

Ilesjxmse:  'flu;  I‘’(;deral  Procnr(;nu;nt 
Data  .System  .shows  193.397  uni(pi(; 
v(;ndor.s  received  awards  in  Fiscal  Year 
(FY)  2011.  For  FY  2011,  it  is  e.stimated 
that  1(58,154(5  current  Covernment 
v(;ndors  received  n(;w  awards,  and 
24,7.'51  new  vendors  were  awarded 
contracts.  The.se  vendors  are  recpiired  to 
inj)nt  information  in  CCR  in  order  to 
r(;ceive  awards.  In  consideration  of  the 
public  comment,  it  is  estimated  that  for 
curr(;nt  CCR  vi;ndors,  an  average  of  1 
hour  is  needed  to  update  the 


information  in  the  system.  For  new  CCR 
registrants,  it  is  estimated  that  3  hours 
will  he  re(pur(;d  for  each  respondent  to 
fill  out  the  documentation  in  tlu; 
system.  An  overall  av(;rage  of  1.2.'5.'59 
hours  is  r(;(piired  to  r(;view  and  n|)dat(; 
the  documentation  for  current 
r(;gistrants  and  to  review,  prepare,  and 
complete  tin;  registration  for  n(;w 
r(;gi.strant.s.  This  is  an  incn;a.se  from  the 
(;.stimated  average  of  .4.'52(5  hours  ])er 
res])onse.  There  are  other  (1MB 
information  collection  retpiirements  that 
account  for  the  data  collected  in  CCR. 

For  example.  OMB  Control  Nnmb(;r 
9()(K)-()177  accounts  for  the  rejjorting  of 
executive  compensation.  A  notice  was 
published  in  the  Federal  Register  at  77 
FR  227(5(5,  on  April  17,  2012. 

Comment:  The  respondent 
commented  that  the  collective  l)urd(;n  of 
compliance  with  the  information 
collection  reepurement  greatly  exceeds 
the  Agencies  estimate  and  outweighs 
any  potential  utility  of  the  extension. 

ilesiionse:  The  Paperwork  Reduction 
Act  (PRA)  was  designed  to  im])rove  the 
(piality  and  use  of  Federal  information 
to  strengthen  decision-making, 
accountability,  and  openness  in 
government  and  .society.  Central  to  this 
j)roce.s,s  is  the  solicitation  of  comments 
from  the  |)nl)lic.  This  proce.ss 
incor])orates  an  enum(;rat(;d 
specification  of  target(;d  information 
and  provid(;,s  intere.st(;d  ])arties  a 
m(;aningful  opportunity  for  comment  on 
the  relevant  compliance  cost.  This 
process  has  led  to  decreases  in  the 
overall  collective  burden  of  compliance 
for  the  information  collection 
reepurement  in  regards  to  the  public. 
Based  on  OMB  estimates,  in  FY  201 0. 
the  public  sj)ent  8.8  billion  hours 
resi)onding  to  information  collec;tion.s. 
This  was  a  decrease  of  one  billion 
hours,  or  ten  percent  from  the  previous 
fiscal  year.  In  effect,  the  collective 
burden  of  compliance  for  the  ])ul)lic  is 
going  down  as  the  Government 
iniblishes  rules  that  make  the  process 
ie.ss  complex,  more  trans])arent.  and 
reduces  the  cost  of  federal  regulations  to 
both  the  Gontractor  community  and 
Giovernment. 

Comment:  The  respondent 
commented  that  tin;  (Government’s 
res])onse  to  the  Paperwork  Reduction 
Act  waiver  for  Far  Gasc;  2()()7— 00(5  is 
instructive  on  the  total  burden  for 
respondents. 

IIesi)onse:  Serious  consideration  is 
given,  during  the  open  comment  jieriod, 
to  all  comments  received  and 
adju.stments  are  made  to  the  pap(;rwork 
burden  estimate  based  on  reasonable 
considerations  provided  hv  the  ])nhlic. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Gas(;  2007-00(5  where  an 
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adjustment  was  made  Irom  the  total 
preparation  liours  from  three  to  (j().  This 
change  was  made  considering 
particidarly  the  hours  tliat  would  hi; 
nicpiinul  for  review  within  the  company, 
jjrior  to  rehiase  to  the  (Government. 

The  burden  is  prepared  taking  into 
consideration  thci  micessary  criteria  in 
OMO  guidance  for  e.slimating  the 
|)a|)erwork  burden  put  on  the  entity 
submitting  the  information.  I’or 
example,  consideration  is  given  to  an 
entity  reviewing  instructions:  using 
technology  to  collect,  process,  and 
disclo.se  information:  adjusting  existing 
jH’actices  to  comj)ty  with  nujuirements: 
.s(;arching  data  sources:  completing  and 
reviewing  the  resj)on.se:  and 
transmitting  or  disclosing  information. 
'I'he  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
Ixitween  the  hours  that  a  simple 
disclosure  by  a  very  small  husine.ss 
might  nujuirc!  and  the  much  higher 
numhers  that  might  he  re(iuired  for  a 
very  comi)lex  disclosure  hv  a  major 
corporation.  Akso.  the  estimatcal  burden 
hours  should  oidv  im:lud(!  projected 
hours  for  those;  actions  which  a 
comi)anv  would  not  undertake  in  the 
normal  course  of  husine.ss.  (Gareful 
consieleration  W(;nt  into  assessing  the 
estimated  hurdeai  hours  for  this 
coll(;ction.  and  an  upward  adjustment  is 
l)(;ing  to  the  (;sti mated  burden  hours. 

111.  Annual  Reporting  Burden 

/f  e.s'/K;;  J  e/e/7  /.s ;  1 1)  3 . 3 1)  7 . 

Responsas  per  Respondent:  1. 

Annind  Responses:  103.397. 

Honrs  per  Resjyonse:  1.2.'j.‘}9. 

To1(d  Rurden  Honrs:  242.887. 

Obtaining  Copies  of  Proposals: 
Reque.sters  may  obtain  a  co]/v  of  the 
information  collection  documiaits  from 
the  (General  Services  Admini.stration. 
Regulatory  .Secretariat  (MV(GB).  127.') 
First  .Street  NE..  Washington.  D(G  20417. 
tele])hone  (202)  .'lO  1-4 7. ').').  Flea.se  cite 
OMB  (Gontrol  Numher  OOOO-OI.IO. 
(Gcaitral  (Gontractor  Registration,  in  all 
corre.s])ond(;nce. 

IliitiHl:  F(!l)riiarv  I.').  2013. 

William  (Glark. 

Acting  Director.  Federoi  Accinisilion  FoUcx 
Division.  Olfice  of  Coverninentwide 
Ac(inisilion  Policy.  Office  of  Acquisition 
Policy.  Office  of  Governmentwide  Policy. 

IKK  0(I<;.  2(n;;-l)41 10  Kill'd  2-21-1  :t:  K:4.')  ain| 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0068;  Docket  2012- 
0076;  Sequence  55] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 

Economic  Price  Adjustment 

AGENCY:  Department  of  Defen.se  (DOD). 
(General  .Services  Administration  ((G.SA). 
and  National  Aeronautics  and  .Space; 
Admini.stration  (NA.SA). 

ACTION:  Notice;  eif  re;e]ue;st  feir  an 
extensiem  to  an  e;xisting  OMB  e:le;arane:e;. 

SUMMARY:  llneler  the;  preivisiems  eif  the; 
Fape;rwe)rk  Re;ehie:tie)n  Ae;t.  the; 

Re;gulate)ry  .Se;e:re;tariat  will  he; 
suhmilting  tei  the;  Offie;e;  eif  Manage;me;nt 
iinel  Buelget  (OMB)  a  re;eiui;.st  tei  re;vie;w 
iuiel  a])|)re)ve;  an  e;xte;nsie)n  e)f  a 
pre;vie)usly  ajipreiveel  infeirimitiem 
e:e)lle;e;tie)n  re;e]uire;me;nt  e:eme:e;rning 
e;e:e)ne)mie:  prie:e;  iieljustment.  A  ne)tie;e; 
was  put)lishe;el  in  the;  Fede;ral  Register  !it 
77  FR  (i<)442.  em  Neivemher  1 9.  2012. 

One;  re;spe)neie;nt  siihmilteel  e:emune;nls. 
DATES:  .Submit  e:e)mme;nls  ein  eir  heifeire 
Mare:h  25,  2013. 

ADDRESSES:  .Suhmit  e:e)mme;nls 
iele;ntifie;el  by  Infeirimitiem  (Ge)lle;e:tie)n 
9()()()-()()()8.  Ee;eme)mie:  Frie:e;  Aelju.stment 
by  ;my  eif  the;  feilleiwing  methoels: 

•  Regid(dions.gov:  http:// 
www.regnlat ions.gov.  .Submit  e;e)mme;nt.s 
via  the  Fe;ele;ral  e;Rule;making  jieirtal  hv 
.se;are:hing  the;  OMB  e;e)ntre)l  numl)e;r. 
.Se;le;cl  the  link  “Suhmit  a  CGeimment” 
that  e:e)rre;.s])e)nels  with  “Infeirmation 
Ce)lle;e:tion  9()()()-0()(i8.  Ee:onomic  Frie;i; 
Aeljustment".  Feilleiw  the  in.strue:tion.s 
])rovieli;el  at  the;  “.Submit  a  (Geimment” 
.se:re;e;n.  Fle;ase;  ine:hiele;  yemr  name. 
e:e)mpany  name  (if  anv).  anel 
“Infeirmatiem  (Ge)lle;e:tie)n  tK)U()-()()(i8. 
Ee;e)ne)mie:  Frie:e;  Aelju.stment”  em  yemr 
attae;he;el  eloe:ume;nl. 

•  /m.Y:2()2-.')()l-4(H)7. 

•  A/e///;  (Ge;nt;ral  .Se;rvie:e;s 
Aelministration.  Re;gulate)rv  .Se;e:re;tarial 
(MVOB).  127.'-i  Fir.st  .Stre;e;t  NE.. 
Washington.  D(G  20417.  y\TTN:  Haela 
k’le)we;rs/I(G  9000-00()8.  Ee;e)ne)mie;  Frie;e; 
Aiijii.slinent. 

Instructions:  Fle;a.se;  suhmit  e:e)mme;nts 
emly  iinel  e:ite;  Infeirmation  (Ge)lle;e:tie)n 
9000-00()8.  Eeiemeimie:  Frie:e;  Aelju.stment. 
in  all  e;e)rre;s])emele;ne:e;  reiliiteel  tei  this 
e:e)lle;e:tion.  All  e:e)mme;nts  re;e;e;ive;el  will 
he;  ])o.ste;el  withemi  e:hange;  tei  http:// 
WWW. regnIations.gov,  ine:lueling  any 
persemal  anel/eir  husine.ss  e:emfiele;ntial 
infeirmatiem  preivieleel. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  O.  )ae:k.se)n.  Fre)e:ure;me;nt 
Analv.st.  Offie;e;  eif  (Ge)ve;rnnie;ntwiele; 
Aeiepiisitiem  Fe)lie:y.  (G.SA  (202)  208-4949 
or  email  inichaelo. jackson@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

I’AR  It). 203.  Fixe;el-])rie:e;  e:e)ntrae:ts 
with  e;e:e)ne)mie;  prie:e;  aelju.stme;nt.  anel 
asse)e:iate;el  e:lau.se;s  at  .52.21 0-2.  .52.210- 
3.  iinel  52.210-4  jireiviele;  for  upwiirel  anel 
elownwarel  reivisiem  eif  the;  stateel 
e:emtriie:t  jirieie  uiiem  e)e:e:urre;ne;e;  eif 
.spe;e:ifie;el  e:onlinge;ne:ie;.s.  In  eireler  Ibr  the; 
e:ontriie:ting  offie:e;r  tei  he;  awiire  eif  prie;e; 
e  hangeis.  the;  firm  must  preiviele 
pe;rtine;nt  infeirmation  tei  the; 

(Geivernment.  The  infeirmatiem  is  iiseel  tei 
eleteirmine  the;  prope;r  amount  eif  prie;e; 
iieljustments  re;eiuire;el  unelerthe 
e:ontriie:t. 

B.  Discussion  and  Analysis 

One;  re;.spe)nele;nt  suhmitteel  ])ulilie: 
e;eimme;nts  em  the;  e;xte;nsion  of  the; 
pre;vieiusly  appreiveel  informatiein 
e:e)lle;e:tie)n.  The;  analysis  eif  the;  puhlie; 
e:e)mme;nt.s  is  summarizeel  as  Iblleiws: 

Comment:  The;  resjiemelent 
ceimmenteel  that  the;  extensiem  eif  the; 
infeirmatiem  e:olle;e:tie)n  weiulel  vieilate;  the; 
funelamental  purpeise;.s  eif  the;  Faj)e;rwe)rk 
Re;ehie:tion  Ae:t  he;e:iui.se;  eif  the;  tnirete;n  it 
puts  em  the;  entity  suhmitting  the; 
infeirmatiem  anel  the;  iige;ne;y  e;e)lle;e:ting 
the;  infeirmatiem.  'I'lie  respeinelent 
e)|)pe).se;s  granting  the;  e;xte;nsie)n  eif  the; 
infeirmatiem  e;e)lle;e:tie)n  reiepiirement. 

Res})onse:  In  iie:e:orelane;e  with  the 
Faperweirk  Re;elue:tie)n  Ae:t  (FRA). 
age;ne:ie;s  e:an  reejueist  an  OMB  appreival 
eif  an  existing  infeirmiition  e:olle;ction. 
'I’lie  FRA  reiepiires  that  age;ne:ie;s  use;  the; 
Federal  Register  notie:e;  anel  e:eimme;nt 
preie;e;.s.s.  to  extenel  the;  OMB’s  apiireival, 
ill  le;a.st  every  thre;e  ye;ar.s.  This 
extension,  tei  a  previously  ajiiireiveel 
informatiein  e:olle;e;tion.  pertains  to  FAR 
10.203.  Fixe;el-]n'ice  e:ontrae;l.s  with 
e;e:eine)mie:  price;  aelju.stme;nt.  anel 
ii.s.se)e:iate;el  e:lau.se;s  at  52.210-2.  52.210- 
3.  anel  52.210^  whie;h  preiviele  for 
iqiwarel  anel  elownwarel  revision  eif  the; 
stateel  e:eintrae:t  prie;e;  u]K)n  e)e:e:urre;ne:e;  eif 
.spe;e;ifie;el  e:eintinge;ne:ie;.s.  In  eireler  feir  the; 
e:eintrae;ting  eiffie:e;r  tei  he;  aware;  eif  prie;e; 
e:hange;s.  the;  firm  must  preiviele; 
pe;rtine;nt  infonuiitiem  tei  the; 
(Geive;rnme;nt.  The;  infeirmatiem  is  useel  tei 
eleteirmine;  the;  preipeir  ameiunt  eif  prie;e; 
iieljustments  reieiuireel  unelerthe; 
e;eintrae:t.  Neit  granting  this  extemsiein 
weiulel  e;einse;eiue;nllv  eliminate;  FAR 
e'.lauseis  that  preiviele  a  lienefit  to  the; 
|iuhlic  anel  the;  age;ne:y  e:eille;e;ting  the; 
infeirmation. 

Comment:  The;  respeinelent 
e:e)mme;nte;el  that  the  agency  eliel  neit 
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accurately  estimate  the  public  hunleu 
challeugiug  that  the  agfuicy’s 
methodology  for  calculating  it  is 
iusulTicient  and  iuade(]uate  and  does 
not  refl(;ct  the  total  burden.  The 
nispoudeut  imlicatcul  that  .25  hours  or 
l.'i  minutes  pm'  resi)ouse  for  the  level  of 
(Tfort  involved  under  the  reUivaut 
clauses  is  uurcjalistically  low.  For  this 
reason,  the  respt)udent  provided  that  the 
agency  should  reassess  the  estimated 
total  burden  hours  and  n!vis(!  the 
estimate  u])war(ls  to  he  more  accurate, 
as  was  done  in  FAR  (iase  2()()7-()()().  The 
.same  res])ondeut  also  provided  that  the 
burden  of  c;om])liauce  with  the 
information  collection  recjidrement 
gr(!atly  exceeds  the  agency’s  estimate 
and  outweighs  any  potential  utility  of 
the  extension. 

Hf^sponse:  .Serious  c:onsideration  is 
given,  during  the  oj)en  comment  period, 
to  all  comments  received  and 
adjustments  are  nnuh;  to  the  paj)erwork 
burden  estimate  based  on  niasonahle 
considerations  provided  by  the  public. 
This  is  evidenc(!d.  as  the  respondent 
notes,  in  FAR  Ca.se  2()()7-()()()  where  an 
adjustment  was  made  from  the  total 
|)reparation  hours  from  three  to  (it).  This 
change  was  mad(!  considering 
particularly  the  hours  that  would  be 
r(!(pdr(!d  for  review  within  the  c:ompanv, 
prior  to  ndease  to  tin;  Covernment. 

The  hnnkm  is  ])rei)ared  taking  into 
consideration  the  necessary  criteria  in 
OMR  guidance  for  e.stimating  tin; 
paperwork  burden  ]nit  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions;  using 
t(!chnology  to  collect,  jjrocess,  and 
disclose  information;  adjusting  exi.sting 
practices  to  comjjly  with  recpdremeids; 
.searching  ilata  sources;  completing  and 
reviewing  the  response?;  and 
transndtting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  bas(?d  on  an  av(?rag(? 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  reepdre  and  the  much  higher 
numbers  that  might  he  r(?(]nired  for  a 
very  com])lex  disclosure  by  a  major 
corporation.  Akso,  the  estimated  burden 
hours  should  only  include  ])roj(?cte(l 
hours  for  those  actions  which  a 
company  would  not  undertake  in  the 
normal  conr.s(?  of  hnsine.ss.  (iarefid 
consideration  went  into  asse.ssing  the 
burden  for  this  collection,  and  although 
tin?  r{?s])ondent  did  not  provide  a 
.spec:ific  ret:onnnendation  for  an  increase 
of  time  per  respon.se,  an  adju.stment  is 
mad(?  to  the  estimated  total  burden.  At 
any  ])oint.  members  of  the  j)nl)lic  may 
snlnnit  comments  for  further 
consideration,  and  are  encouraged  to 


])rovide  data  to  sn])])ort  their  rerpiest  for 
an  adjustment. 

(].  Annual  Reporting  Burden 

'l’h(?  (?.stimated  annual  reporting 
burden  is  being  adjnst(?{l  upward  since? 
published  in  the  k’ederal  Register  at  74 
1"R  ()4()8.'5,  on  Dec(?mh(?r  7,  2009.  The 
upward  adjustment  is  l)a.se?d  on  a 
revi.sed  mnnl)(?r  of  r(?spondents  obtained 
from  the  Fed(?ral  Rrocnr(?m(?nt  Data 
.System— N(?xt  (;(?n(?ration  (l-RD.S-NC) 
data  lor  fixed-price  contrat:t.s  with 
economic  price  adjustments,  and 
con.sid(?ratioi?  of  the  public  comment. 

n(is})()n(l(^nts:  1 1  .‘)4.'i. 

Rnsponsns  per  Respondent:  1. 

Annncil  Responses:  1 1 ,94.'). 

Honrs  per  Response:  1..'). 

Total  Rnrden  Hours: 

Obtaining  Copies  ol  Proposals: 
Reepiesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  (j(?neral  .Services  Administration, 
R(?gnlatory  .S(?cretariat  (MVtlB),  127.') 
First  .Stn?et  NE.,  Washington,  DCi  20417, 
telephone  (202)  .'1 01 -4 7. 'I. '5.  Plea.se  cite 
OMB  (Control  No.  ttOOO-OOOO.  Economic 
Price  Adjustment,  in  all 
corr(?spondence. 

I)al(?{l:  l''(?l)riiai  v  19.  201:1. 

William  Clark, 

Acting  Director.  Pedernl  AcqnisiUon  Policy 
Division.  Office  of  (ioverninentwide 
Ac(inisilion  Policy.  Office  of  Ac(]nisilion 
Policy,  Office  of  Ooyerninentwide  Policy. 

I  IK  Doc.  2()i:t-(Wl  1 1  I'ilod  2-2  I- IS;  »;4.)  am| 
BILLING  CODE  6820-EP-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

agency:  Agenev  for  Healthcare?  R(?.search 
and  Quality  (AHRQ),  HITS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  sei;tion 
10(a)  of  tin?  F(?deral  Advisory  Committee 
Act.  .')  II..S.C.  App.  2.  this  notice? 
emneiime.es  a  me?e?ting  e)f  the?  Natieenal 
Aelviseiry  C.e)nne;il  for  1  le?althe;in'e? 
Re?.se?are:h  anel  Qmdity. 

DATES:  The?  me?e?ting  will  he?  he?lel  een 
Frielav.  April  12,  2013,  freim  8:30  <i.m.  te) 
3:30  p.m. 

ADDRESSES:  The?  me?e?ting  will  be?  helel  at 
the?  Eisenherg  Ce)nfe?re?ne;e?  Center, 

Age?ne:y  for  He?;ilthe:are?  Re?.se?are:h  anel 
Quality,  .‘)40  Ckiither  Roael,  Re)e:kville?, 
Marvlanel  208.')0. 


FOR  FURTHER  INFORMATION  CONTACT: 

)aime?  Zinnne?rman,  De?.signate?el 
Mamigement  ()ffie:ial,  at  the?  Age?ne:y  feir 
He?althe;are?  Re?.se?are:h  anel  Qnalitv,  .')40 
Caither  Reeael,  Re)e;kville?,  Meirvlanel. 
208.')0.  (301)  427-1 4.'’)().  Feir  i)re?.ss-re?late?el 
infe)rmatie)n,  ])le?ase?  e:e)nlae:t  Ali.se)n  Hunt 
;it  (301)  427-1244. 

If  sign  language?  inte?rpre?talie)n  eer  e)the?r 
re?ase)nal)le?  ae;e;e)mme)elatie)n  lor  a 
elisahility  is  neeeleel,  ])le?a.se?  e:e)ntae:l  the? 
Fe)e)el  anel  Drug  Aelnnnistralie)n  (F’DA) 
()ffie:e?  eef  Eepial  Emj)le)yme?nt 
Oppeirtnnity  anel  Dive?r.sity  Maiicegement 
e)n  (301)  827-4840,  ne?  later  than  FTielav, 
Mare:h  22.  2013.  The  eigenela.  re).ste?r.  anel 
minute?.s  are  available  freiin  Ms.  Bonnie? 
(iamphell.  C,e)mmitte?e  Management 
()ffie:e?r.  Agene:y  feir  He?althe;are?  Re?se?:ire:h 
anel  Quality,  .'540  Caithe?r  Reiael, 

Re)e:kville?,  Marvlanel,  208.')0.  Ms. 
Camphe?ir.s  phone?  nnmher  is  (301)  427- 
l.').')4. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpe)se? 

'rhe?  National  Aelvisory  Ce)une;il  for 
He?althe:are?  Re?.se?are:h  anel  Quality  is 
antheerizeel  by  iSe?e:tion  941  e)f  the?  Pnhlie: 
He?alth  .Se?rvie:e?  Ae;t,  42  II..S.C.  299e:.  In 
ae:e:e)relane:e?  with  its  .statnteny  manelate?, 
the?  Ce)nne;il  is  te?  aelvi.se?  the?  .Se?e;re?tarv  e)f 
the?  De?])artme?nt  e)f  Health  anel  Human 
.Se?rvie:e?.s  anel  the?  Dire?e;tor,  Age?ne;y  feir 
He?<dthe:are?  Re?.se?are:h  anel  Quality 
(AHRQ).  e)n  m;itte?rs  relateel  te)  AHRQ's 
e:e)nelne;t  e)f  its  mi.ssie)n  ine.huling 
preivieling  gnielane;e?  ein  (A)  Prie)ritie?.s  fe)r 
health  e:are?  re?se?are:h.  (B)  the?  fielel  e)f 
he?;dth  e;;ne?  re?.se?;n’e;h  ine:lneling  traiinng 
neeels  anel  information  elis.se?minatie)n  ein 
health  e:are?  epudity  anel  (C)  the?  role?  of 
the?  Age?ne:y  in  light  e)f  private?  se?e:te)r 
ae;tivity  anel  op})ortindtie?.s  feir  jenhlie: 
private?  partnerships. 

The?  Conne:il  is  e:e)mpe).se?el  e)f  members 
of  the  ])ul)lie:.  appeiinteel  by  the? 

.Se?e:retary,  anel  Feeleral  e?x-e)ffie:io 
members  .spe?e:ifie?el  in  the?  antheerizing 
le?gislation. 

II.  Agenda 

On  Frielav.  A])ril  12,  2013,  there?  will 
he?  <1  .sid)e:e)mmitte?e?  me?e?ting  feir  the? 
Natieenal  He?althe:are?  Quality  anel 
Dis])eiritie?.s  Repeert  se.heelideel  te)  l)e?gin  at 
7:30  a.m.  'rhe?  .snl)e:ommitte?e?  me?e?ting  is 
e)])e?n  the?  ])nl)lie:.  'Fhe  Ce)nne:il  me?e?ting 
will  e:e)nve?ne?  at  8:30  a.m.,  with  the?  e:iill 
te)  e)rele?r  by  the?  Ce)nne:il  (ihair  ;mel 
iip|)roval  e)f  ])re?vie)n.s  (;e)nne:il  snmmarv 
ne)te?.s.  'I’he?  me?e?ting  will  he?gin  with  the? 
AHRQ  Dire?e:te)r  pre?se?nting  an  e)n  npehite 
e)n  e:urre?nt  re?se?are:h,  preegrams,  anel 
initiiitives.  Fe)lle)wing  the  meerning 
,se?.s.sie)n,  the?  (x)nne;il  will  he)lel  an 
Exe?e:nlive?  .Se.ssieen  l)e?twe?e?n  the?  heenrs  e)f 
12:00  p.m.  anel  1:30  p.m.  to  eliscn.ss 
.strate?gie;  issues  relateel  to  the?  Age?ne:y  tor 
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Ilealtlican;  Ke.soarch  and  Quality.  I'his 
Executive  Session  will  he  closed  to  the 
jjiihlic  in  accordance  with  ,'j  U.S.C.  App. 
2.  s(!ction  l(){d)  and  5  U.S.C.. 
,'j.'j2h(c)(‘))(13).  This  portion  ol  tin; 
meeting  is  likelv  to  disclose  inlonnation 
the  pnnnatnn*  (ii.sclosun!  of  which 
would  l)e  likely  to  significantly  Irnslrate 
iin|)leinentation  of  a  propo.sed  agency 
action  to  the  j)ut)lic.  The  final  agenda 
will  available  on  the  AHRQ  Weh  site; 
at  n  u  n’./\///?Q.go\’ no  latin'  than  lo  idav. 
Man;h  29.  2013. 

Datini:  l'(?l)niary  13.  2012. 

Cantivn  M.  Clancy. 

Pircrlor. 

IKK  I)(m:.  201.3-04().">7  I'iUmI  2-21-13;  :iin| 
BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


The  Centers  for  Disease  Control  ami 
Prevention  ((ilKi)  |)nhlishes  a  list  of 
information  collection  reipiests  under 
review  hv  the  Office  of  Management  and 
Hndgel  (OMB)  in  com])liance  with  the 
Paperwork  Reduction  Act  (44  IJ..S.C. 
(ihajiler  3.5).  'I’o  recpiest  a  copy  of  these 
recjiiests.  call  (404)  030-7.570  or  send  an 
email  to  om/}@cf/c.goi'.  .Send  written 
comments  to  (IDf]  Desk  Officer.  Office  of 


Management  and  Budget,  Washington, 
DC  20503  or  hv  fax  to  (202)  305-5800. 
Written  comments  should  he  received 
within  30  (lavs  of  this  notice. 

Proposed  Project 

School  A.ssocialed  Violent  Death 
Surveillance  .System  (0‘)20-0004, 
Fxjiiration  1  /3i  /201 3) — ReinslalenienI 
with  change — National  Center  for  Injury 
Prevention  and  Control  (N(3PC). 

Centers  for  Disease  Control  and 
Prevention  (CD(d. 

and  Uviaf  Daseviption 

The  Division  of  Violence  Prevention 
(DVP).  National  Center  for  Injury 
Prevention  and  Control  (N(3P(;) 
proposes  to  maintain  a  system  for  the 
surveillance  of  school-as.sociated 
homicides  and  suicides:  the  system 
relies  on  existing  puhlic  records  and 
interviews  with  law  enforcement 
officials  and  .school  officials.  The 
purpose  oftlu!  .system  is  to  (1)  (i.stimate 
the  rate  of  .school-a.ssociated  violent 
death  in  the  United  .Stat(!s  and  (2) 
idmitifv  common  fcatnres  of  school- 
a.sso(:iat(!(l  violent  deaths.  The  systtnn 
will  contrihute  to  the  niulmstanding  of 
fatal  violence  as.sociated  with  schools, 
guide  further  iHLsearch  in  tlu;  area,  and 
hel])  (linict  ongoing  and  future 
|)rev(!ntion  programs. 

.School-associated  violent  deaths 
(.SAVD)  is  an  ongoing  surveillance 
system  that  draws  ca.ses  from  thci  entire 
United  .States  in  attem])ting  to  cai)tur(! 
all  cases  of  school-associated  vioUmt 
deaths  that  have  occurrcul.  Investigators 


reviciw  jnihlic  records  and  i)nhlished 
press  iHjports  concerning  (;ach  school- 
associated  viokmt  death.  For  (!ach 
ichmtified  case,  investigators  also 
interview  an  investigating  law 
(adorcement  official  (defined  as  a  police 
officer.  ])olice  chief,  or  district  attorney), 
and  a  school  official  (defined  as  a  .school 
])rincij)al.  school  superintfaidmit,  school 
counsidor,  school  teaclKU',  or  school 
sujiport  staff)  who  are  knowledgeable 
about  the  case  in  (puistion.  Re.sj)ondent.s 
will  onlv  he  intervienved  once. 
Resciarcluii's  nupiest  information  on  both 
the  victim  and  alleged  offender(.s) — 
including  demograj)hic  data,  their 
academic  and  criminal  records,  and 
their  relationshi])  to  one  another.  Data 
are  also  colhicted  on  the  time  and 
location  of  the  death;  the  circumstances, 
motive,  and  method  of  the  fatal  injury; 
and  the  .security  and  violence 
prev(!ntion  activities  in  the  scluxd  and 
community  where  the  death  occurred, 
before;  and  after  the  fatal  injury  event. 

The  revisions  to  this  data  collection 
involve  changiis  to  the  data  collection 
instruments  that  will  enhance  the  .sco])e 
or  relevance  of  the  information 
])reviou.slv  coll(;ct(;d.  and  changes  that 
will  r(;flect  r(;cent  advancements  and 
(levelo])ments  in  research  addressing 
violence  in  school  sellings.  Th(;r(;  has 
al.so  been  an  additional  m(;asure  added 
which  will  further  strengthen  the  data 
securiiv  |)roc(;.s.ses. 

'fhere  are  no  costs  to  the  r(;.spondent.s 
other  than  their  time.  The  total 
(;stimate(l  annual  burden  hours  are  70. 


[30Day-1 3-0604] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 


Estimated  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

School  Officials . 

School  CATI  Interview  . 

35 

1 

1 

Police  Officials . 

Law  Enforcement  CATI  Interview  .... 

35 

1 

1 

Dated:  F(;l)riiarv  14.  2013. 

Ken  A.  Otieii. 

Diraclor.  Offica  <>l  Scitmlific  lnt(;{>rHv  (O^U. 
( >f/iV;c  of  the  Associoh-  Dirortor  for  Scionco 
fOADSj.  Offico  oftho  Diivclor.  (Jcnlars  for 
l)ist‘aso  Conirol  and  Provontion. 

|I  K  Dim:.  201;»-04(I4»  i'ileil  2-21-13;  H:4;"i  ani| 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10418,  CMS- 
10028] 

Agency  Information  Collection 
Activities:  OMB  Review;  Comment 
Request 

agency:  Uontors  for  Medicare  8: 
Medicaid  .Services,  I  llhS. 

In  comiiliance  with  the  re(]uirement 
of  .section  35()(j(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1005,  the 


Uenters  for  Medicare  &  Medicaid 
.Services  (CM.S),  D(;j)artment  of  H(;allh 
and  Human  .Services,  is  jinhlishing  the 
following  snmmarv  of  jiropo.sed 
collections  for  puhlic  comment. 
hiter(;sted  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  anv  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  suhjects:  (1)  The 
necessity  and  utility  of  the  jiroposed 
information  collection  for  the  projier 
]K;rformance  of  the  Agency’s  function; 
(2)  the  accuracy  of  the  (Lslimated 
burden:  (3)  ways  to  enhance  the  (luality, 
utility,  and  clarity  of  the  information  to 
he  coll(;cted;  and  (4)  the  use  of 


.lufoniatod  collection  techniciues  or 
!  '*  "f  iJiforniation  tedinoloev  to 
i"f‘>'*nafion  (;ol](K;lio„  ' 

HrnunJi'u'-  Collaction 

. . 

£“SiSS?=? 

Mibnof  a  rejK)rl  to  the  Secretarv 
onceining  tlie  anioiiiit  the  issuer 
S|'™d.,„„d,y,»,r,,„dain,s.n,  iiv 

npmvam^ 

•osts,  federal  and  state  taxes  and 

ciiiio  int  of  earned  preininin.  An  issiif.r 
imist  provide  an  annual  rehate  if  tiie 
;''"‘»'"t'td^cnuls  on  certain  costs 
oinpared  to  its  preininin  revenu(> 
(ixclnding  federal  and  states  taxes  ind 

'‘"“I  Ili'iis  m,l  ; 
f  ratio,  referred  to  as  the 
iiKM  u:a  lo.ss  ratio  (MLR).  An  interim  ' 
^iinphinientino  , 

u as- pnhhshed  on  Deceinhei  1  2010  (7,  . 

74«(,.5)  and  modified  hv  lechniVal  '  / 

R  82277),  which  added  Rail  1  'itj  f,,  r’ 

<>!Kiil,il„ii,s.  Tlio  ll'K  was  „1T„,  liv,.  } 

■  -Iccteil  jmivisioiis  ofthe  IRR  \vas  ic 

iKin-federal  government  I-  i  •' 

^Iso  jmhiished  Decemher  7  20n  '(7!^^^  r'" 

7L590.  CM.S-0«J08_lFf -s;!  n  '  o  ^ 

effective  Januarv  1  201 2  w.  ■  . 

ra(|uired  to  suhmit  annuallv  m\!r  Ihita  uv 

ii“l  an'omd  aitu/r:;"'"-''^  " 

MU!  ,,  ,  A,i,hl1™,d'iv:''ad, 

'■wiur.la  an, I  <,ll.(;r'o v  ,1  1  ''<1  ' 

"  S'? 

4  pni,ii.,  II;™. 
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package.  Mo.st  of  the  conn,, ents 

'vod 

""V'l  -idcnlaled  cells  and  the 

that  snrili  is'*  Fa  small  i.ssiiers  so 
Ill.  t  . small  i.ssners  would  not  neinl  to  fill 

i‘-(>  n  “*  «"ffiosl,ons  and  have 

”  i'><io  <.;l,ang„sl„ll,„  20,2  MI.K I 

Ko|;im,„K  I.„,.,n  an, I  In.snndi,,  ,  ' 

-  .8  ^^U4y  I-raquimcv:  Annual 
M  bmis.s^ion  for  each  resjjondent; 

Public:  If 

"I-  dlun;  f,n-pr,.ni.s  an,l 

Annual  Hours:  81 1  ,:i02.  (For  poliev  ^ 
contlrl'c 

-ontact  (.arol  Jimenez  at  (801)  402- 

'h’P<^  of  Infonnation  Collection 
.  ''"^/""■^•'■•/^’-‘<^'>-sionofac:nrrentlv 

>  'PI»ovedcollec:tiom7V//e„/-  ' 
njonnation  Collection:  State  Health 
nMirance  Assistance  IVograni  (SHIP) 

RJOKA)  1090  re(|mres  the  Secretarv  to 
piovide  a  series  of  reports  to  the  Ij's  , 

f-ongress  on  the  performance  of  the 

Jm.fto  do''- *  ""  ''‘>'»-firaaries 

HKihack  from  heneficiaries.  Ion. ;;r  J- 

t  spon.se  to  recpiireinents  of  the  ’  ? 

P'dance,  Rudget  Act  of  1 097,  f.'MS  " 

.lunched  a  comprehensive  five-voar 
^paign.  the  National  Medicare’  «! 

education  Program  (NMEl^).  to  raise  P 

I lieirM*'?-  >^^^n‘^f'i(-iarios  about 

liel  plan  options  and  ai 

J  uJp  them  as.sess  the  advantaves  and  Pc 

tliinn ''lim'M  '  P 

[MMA)of2oo8n;;;::i^^^^  -j 

'«■  "'"t ixad •‘^l  »1' 

iniplementation  of  the  Medicare  ?' 

M;pp''{';''‘»\'4rugihograni(Part^^ 

Ac  l,.ei!u  *"""  Affordahle  Care 
t^t-t  togcslation  reipiired  SHIPs  to 

u,^;:  ,'i  I".  11.0  r 
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;  ..i..u,nnent  assistance  for  thi* 

Punited  Income  Snlrsidv  (LIS)  and  ’ 

^cr!  '\sT  (MSP).  Th(. 

I  IS  to  ensure  that  heneficiarii.s  are 

uiaking  an  informed  choice.  re»ardless 

n  vvhether  they  stay  in  (Irigimd  '  - 

Modicare  or  choo.se  new  options  ('MS 

•«rasponsihh,to(:ongr(issfor 
(  cmonstrating  inijnoveinent  over  time 

'll  the  level  of  awarene.ss  and 


I  Ilf 

Is  '  I’  “l>l''>iis-  n,,,  .SHM's  i,r,.  nil 

'»  I’l-  -n  "I  ll'l»  i,nli.,liv,i. 

I  "nii,ili„i,  i„,|||,<|„|,|  i, 

wm  "m/"  '  ll'""■’l"  ‘‘■"‘""I  "I  OIIKA 
"  ii:,,  V'm'/ lliis  ,1,11,1.  Tho 

rs  SI,  "  'll  I",  ,ii,>:,nniil,iii„|  aii,|  ,iii,i|v2|,,| 

,1511  ■'i' III- 

I"  I'll  "  "Mn,Mvl,„||,„r„,„||„ 

I  of  -^tenf  the  SHIPs  have  met  the  .-oals  of 

,T1!,  In’'''’*""''  "■«l|"■»l,u„li„g 

tn  lii.ueficiaries  of  their  health 

jusnrance  options.  Further,  the 

information  will  he  msed  in  the 

administration  of  theerants  to’.n».. 

-aos  in  ‘  Pi  idontifv 

raspondents  increase  is  based  on 

aw  areness  about  new  CMS  iiolicies 

"'I'l-Plves.  orho.l, However 
1  the  instruments  themselves  have  not’  ' 
c  langed.  borin  A'limher;  CMS-1()()2h 

(Tn  '  *”  /“  ’■**  ‘^’"''‘’'■ninenls;  Hntnber 
ft  .sp, |7  „28.  T„I, , I  Annual 
«,»„.s,,,s;  2.:,4,i.4,i,5.  Tolul  Anna 

;i«,ll',liUSlllis,;„||,„,i„„„,|,|a,a,;„.„, 

,1™'  ,?'’""""-''''-'’- ‘Ill '’ll'iir 

issues  call  410-780-1:120.) 

fo  obtain  copies  of  the  .snpportim. 

•  t.  t.-ment  and  any  related  forms  for  "he 

collections 

-  -n.nt.ed  above.  acce.ss  CMS’  Web  Site 
.  ddie.ss  at  iittp://myu'.cins.lihs.<>ov/ 
^/’P^mklleductw^^^^^^ 

Fniail  yonr  request,  including  your 

ad(  mss.  and  phone  number  as' well  the 

Mf  innnher.ancICJMSclocnn^ 
ulmitifier.  ^o  Papenvork@cnis.hhs.<>ov. 

(410)  78(^f:l2,"’’^"  nn 

lo  he  a.ssured  consideration 

;;‘”""»>ntsanc)rec:oin,ne,Hlationsforthe 

Piopo.sed  information  collections  ninst 

IH.  addre.ss  below,  no  later  than  .i-,  n 
on  March  25.  2018. 

OMIi.  Om,„i  „/ lnf„n,„„i„„  „,„| 

l)!S'  r'lir  ■'  '''l'""i'"'i  CMS 

^^^f^Aj:nbnnssion@omlu:opn^^^^^ 
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Dalinl;  I'ohruary  15.  201 5. 

Mai'ti(|iii;  loiiits. 

nt‘f)iity  Dimclor.  IU‘}Hil(ili(ins  Di-vrlopmi'iil 
( iioiip.  Office  of  Slnitcyic  ( ipcrolions  and 
licgulalorv  Affairs. 

ll'K  I)(h;.  2013-0401.5  l  ilfd  2-21-13:  H:45  ain| 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-282] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare 
Medicaid  Services.  HHS. 

In  compliance  with  the  reiiuirement 
of  section  3.5()(i(c)(2){A)  of  the 
Paperwork  Reduction  Act  of  15(‘)5.  the 
Centers  for  Medicare  8:  Medicaid 
Services  (CM.S)  is  jnihlishing  tlie 
following  sinnmarv  of  propo.sed 
collections  for  public  comment. 
Interested  jiersons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  asjiect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
nece.ssitv  and  iitilitv  of  the  proiiosed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions: 
(2)  the  accuraev  of  the  (istimated 
burden;  (3)  wavs  to  (alliance  the  (pialitv, 
utility,  and  claritv  of  the  information  to 
he  collected;  and  (4)  the  use  of 
automated  collection  technicpies  or 
other  forms  of  information  technologv  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Hcijnest:  Extension.  Title  of  Information 
Collection:  Medicare  Advantage 
Appeals  and  (Grievance  Data  Di.sclosure 
RtHpiirements  (42  CFR  422.111).  Use: 
Section  18.')2(c)(2)((d  of  the  Social 
Security  Act  and  42  (IFR  422.1 1 1  (c)(3) 
naiuire  that  Medicare  Advantage  (MA) 
organizations  and  demonstrations 
disclo.se  information  pertaining  to  the 
nuniher  of  disputes,  and  their 
disjiosition  in  the  aggregate,  with  the 
categories  of  grievances  and  appeals  to 
any  individual  eligible  to  elect  an  MA 
organization  who  reciuests  this 
information.  MA  organizations  and 
demonstrations  remain  under  a 
recpiirenient  to  collect  and  jirovide  this 
information  to  individuals  eligible  to 
elect  an  MA  organization,  we  continue 
to  need  the  same  format  and  form  for 
rejiorting.  Form  .Viimher;  {^MS-R-282 
((XIN  0938-0778).  /•’ref/ueiif;!':  Annuallv 
and  .semi-annually.  Affected  Public: 


Private  Sector  (husine.ss  or  other  for- 
jirofit  and  not-for-]irofit  in.stitutions). 
\hnnl)er  of  Uesj)ondents:  .'ll, 370.  Tot(d 
Annind  IIesi)onses:  .52.2()0.  Total 
Annual  Honrs:  .').414.  (h’or  policy 
(]ue.stions  regarding  this  collection 
contact  .Ste])hanie  .Simons  at  20(i-()l.'i- 
2420.  For  all  oth(;r  issues  call  410-78()- 
132(5.) 

To  obtain  cojiies  of  the  supporting 
statement  and  any  related  forms  for  the 
propos(!d  ])a])(!rwork  collections 
referenced  ahov(!.  acc(!ss  C.M.S’  Web  Site 
address  at  httj)://\y\v\v.cms.hhs.go\’/ 
PaperworklledactionActofl f)f)5,  or 
Email  your  recpie.st,  including  vour 
address,  phone  numher.  OMB  number, 
and  (IM.S  document  identifier,  to 
Paper\\’ork@cms.hhs.gov,  or  call  the 
Reports  C'.learance  Office  at  410-78(5- 
132(5. 

In  commenting  on  the  ])ro]K)sed 
information  collections  please  rehaence 
the  document  identifier  or  OMB  control 
numh(!r.  To  he  assured  consideration, 
comments  and  recommendations  must 
he  submitted  in  one  of  the  following 
ways  by  Ajuil  23,  2013: 

1.  Electronically.  You  may  submit 
your  comments  (dectronically  to  http:// 
\\  ww'.reoalations.oov.  Follow  tlu; 

in.st  met  ions  for  "Conumint  or 
.Suhmi.ssion"  or  ‘‘More  .Search  Ojitions" 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  Ih'  reonlar  mail.  You  mav  mail 
written  comments  to  the  following 
addniss: 

(IM.S.  Office  of  .Strategic  0|)erations  and 

Regulatory  Affairs,  Division  of 

Regulations  Dmelopment.  Attention: 

Document  Identilua/OMB  Control 

Numher  .  Room  C4-2(5-().'),  7,')()() 

.Securitv  Boulevard.  Baltimore. 

Maryland  21 244-1 8.'i(). 

Hated:  I'ldiruarv  19.  201.3. 

Marli(|iie  Jones, 

Deputy  Director.  Iteyalations  Developiaent 
Croup.  Office  ofStrotef’ic  Operations  aiul 
Ueyulatory  Affairs. 

il'R  Doc.  2()i;t-0412()  Filed  2-21-13:  ti:45  iim| 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10430,  CMS- 
10164  and  CMS-838] 

Agency  Information  Collection 
Activities:  OMB  Review;  Comment 
Request 

agency:  Centers  for  Medicare  8: 
Medicaid  Services,  HH.S. 


In  compliance  with  the  re(juirement 
of  section  3.5()(5(c)(2)(A)  of  the 
Pajierwork  Reduction  Act  of  199.5,  the 
Centers  for  Mediciire  8;  Mediciiid 
.Services  ((’.MS).  Depiirtment  of  Health 
iind  Human  .Services,  is  publishing  the 
following  summary  of  pro])osed 
collections  for  public  comment. 
Interested  jiersons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  anv  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utilitv  of  the  juoposed 
information  collection  for  the  jiroper 
jierformance  of  the  Agency’s  function; 

(2)  the  accunicy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  (jualily, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  technitiues  or 
other  forms  of  information  technologv  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Ileijnest:  Reinstatement  of  a  jireviously 
ap])roved  collection;  i'itle:  Information 
Collection  Riujuirements  for  Compliance 
with  Individual  and  Crouj)  Market 
Reforms  under  Title  XXV'Il  of  the  Public 
Health  .Service  Act;  C.s(;;  The  jirovisions 
of  title  XXVIl  of  the  Public  Health 
.Service  Act  (PH.S  Act)  are  designed  to 
mak(!  it  easier  for  peojile  to  get  access 
to  health  care  cov(!rage  and  to  reduce 
the  limitations  that  can  he  jmt  on  the 
coverage.  .Sections  2723  and  27(51  of  the 
PH.S  Act  direct  CM.S  to  enforce  a 
provision  (or  provisions)  of  title  XXVII 
of  the  PH.S  Act  with  respect  to  health 
insurance  issuers  when  a  state  has 
notified  (]M.S  that  it  has  not  enacted 
legislation  to  enforce  or  that  it  is  not 
otherwise  enforcing  a  jirovision  (or 
])rovisions)  of  the  individual  and  group 
market  reforms  with  respect  to  health 
insurance  issuers,  or  when  CM.S  has 
determined  that  a  .state  is  not 
substantially  enforcing  one  or  more  of 
those  ju'ovisions.  This  collection  also 
jiertains  to  notices  issued  by  individual 
and  group  health  insurance  i.ssuers  and 
self-fumhul  non-Federal  governmental 
plans.  'I’his  collection  includes  the 
issuance  of  certificates  of  creditable 
coverage;  notification  of  jireexisting 
condition  exclusions;  notification  of 
sjiecial  (airollment  rights;  and  review  of 
issuers’  filings  of  individual  and  grou]) 
market  jiroducts  or  similar  Imderal 
review  in  ca.ses  in  which  a  state  is  not 
enforcing  a  title  XXVIl  individual  or 
grouj)  market  provision.  This 
information  collection  is  a  reinstatement 
of  a  Jireviously  ajijiroved  collection 
(which  exjiired  on  .Sejitemher  30,  2012 
(OMB#;  0938-0702  and  OMB#;  0938- 
0703))  with  minimal  changes  to  reflect 
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laws  passed  since  the  ])revioiis 
collection  docinnent  was  ap])rov(!d. 
While  the  OMI3  control  ninnher  for  this 
])ropose(l  collection  will  remain  the 
same  as  the  ])revionslv  api)ro\'e(l 
collection,  this  i)ro]K)se(l  collection  will 
he  given  a  new  l-’orm  Number. 

Form  jVum/jor;  (IMS- 10430  (ONN: 
0038-0702):  Frequency:  Annually: 
Occasionally;  Affected  Public:  Private! 
.S(!clor:  IJnsiness  or  oth(!r  for-profits  and 
Not-for-])rolit  institutions,  and  State, 
Focal,  or  'I'rihal  Oovernments:  Nuiuber 
of  Ilespondeuts:  8,710;  Total  Aumud 
Ilesponses:  30,831 ,442;  Tot(d  Aninud 
Hours:  3,700,422  hours.  (For  policy 
(jiiestions  regarding  this  collection 
contact  Lisa  Campbell  at  301-402-4114. 
For  all  other  issues  call  410-780-1320.) 

2.  Tvpe  of  Information  (iolleetion 
l{e(]uest:  Reinstatement  with  a  change  of 
a  |)revionsly  approved  collection;  Title: 
Medicare  Electronic;  Data  Interchange 
(EDI)  Rcigistration  and  Elec;tronic  Data 
Interchange  (EDI)  Enrollment  Form; 
t/se;'rhe  ])iirpose  of  this  colhiction  is  to 
ohtedn  information  that  will  he 
snhsc!(|nently  n.sed  during  transaction 
(!xchange  for  identification  of  Medicare! 
l)roviele!rs/sn|)plie!rs  and  authorization  of 
re!e]ne!ste!et  Elecitronie:  Deitei  lnte!rf!ie:e!  (EDI) 
fnne:tions.  'fhe  I'iDI  Enrollment  emel  the 
Medicare  Re!gistration  Forms  are 
e:e)mple!te!el  by  Medieiare  providers, 
snpplie!r.s,  or  both  snpijliers  emel 
snlnnitted  to  Me!elie:are!  e;e)ntriie:te)rs. 
Authorization  is  ne!e!de!el  for  ])re)viele!rs 
iinel  sni)])liers  to  .send  and  re!e:e!ive! 

HIPAA  .standcird  tremsactions  dire!e:tly 
(or  through  ei  ele!signate!el  3rel  party)  to 
and  from  Medicare  e:e)ntrac:te)rs. 

Medie:are!  ce)ntrae:tors  woidd  use  the 
information  for  initial  set-np  and 
maintemance  of  the  ae:e;e.ss  privile!ge!S. 

'riie  use  of  the  standard  form  providers 
an  efficient  uniform  nuians  by  which 
Medie:are  e:ai)tnre!s  information 
iu!cessarv  to  drive  Medicare  EDI 
,see:nrity  and  EDI  eiccess  privile!ge!s.  All 
I'iDl  jjroviders  will  e:omj)le!te  and  sign 
the  EDI  Enrollmemt  Form  along  with  the 
Me!etie:are  EDI  Registration  Form.  Thew 
will  also  reeionfirm  their  ae;e:e!ss 
privile!ge!s  annually. 

'rhe  information  e;e)lle!e:teel  will  he 
uploaded  into  Me!die:are!  ce)ntriee:tor 
e:omi)nte!r  systems.  Meelic.are!  e:e)ntrcicte)rs 
will  store  this  information  in  a  ehitaheise 
ae;ce!.sse!d  at  the  time  of  provider 
ce)nnee:tion  to  the  Medicare  Data 
Contrcic:tor  Network  (MDCN).  When 
anthentie:ation  is  sne:ce!ssfid  and 
conneictivity  is  established,  transactions 
may  he  e!xe:liange!el.  'Fhe  information  will 
he!  stored  in  a  c.ompnter  data  heise  and 
used  to  anthemticate  the  user  on  day-to- 
day  ele!ctre)nic  e:omme!rce!.  snpjjort  the 
submitter  and  password  administration 
fnnc;tion,  and  validate  aceexss 


releitionships  hetwex!!!  proviete!rs/ 
suppliers  emel  their  dcKsignateul  EDI 
suhmitte!r/re!e:e!ive!r  on  a  per  transae:tion 
basis.  Form  Nime/m;  ;  (iMS— 10184  (OCN: 
()038-()‘)83);  Frecjaenev:  ()ne;e!;  Affected 
Public:  Priviitc!  Se!e:tor — 13nsine!.ss  or 
other  for-profits.  Not  fe)r-])rofit 
in.st  itntions;  Number  of  Respondents: 
240, ()()();  Tot(d  Annual  Responses: 
240,000;  Toted  Annmd  Honrs:  80,000. 
(For  ])e)lie;y  eiue!stions  re!garding  this 
e:olle!e;tion  e;ontae:t  (ihmelette  Sikorei  at 
410-788-.'i818.  f'or  all  otlu!!'  issuexs  e;all 
410-788-1328.) 

3.  Type  of  Infornudion  Collection 
Reepiest:  Reinstatement  without  chemge 
of  a  previously  ajjproved  coIl(!e;lie)n. 

Title  of  Information  Collection: 

Me!elie:are  Credit  balance  Reporting 
Reejuirements  and  Supporting 
Regulations  in  42  CFR  40.'j. 371, 40.5.378 
anel  413.20;  Use:  Section  1815(a)  of  the 
Social  Se!c;uritv  Ae:t  authorizes  the 
Se!e:re!tary  to  re!e|ue!.st  information  from 
providers  whic.h  is  n(!e:e!.s.sary  to 
pro])e!rly  administer  the  Me!elie;are! 
program.  Quarterly  creulit  hahine;e! 
reporting  is  neexled  to  monitor  and 
e:ontrol  the  identification  anel  timelv 
colleuition  of  ini])rope!r  pavments.  'fhe 
inforimition  e)htinne!el  from  Me!elie:€ire! 
e:re!elil  heilance  reports  will  he!  used  hv 
the  e:ontr:ie:tors  to  identify  anel  re!e;ove!r 
outstanding  Me!eiie:;ire!  cre!elit  l)€dane;e!.s 
and  by  Imderal  e!nfe)re;e!me!nt  iige!ne:ie:s  to 
|)re)tee:t  Imderal  funds,  'rhe  information 
will  also  be!  u.se!el  to  iele!ntify  the  e;ause!S 
of  c:re!elit  b<il;me:es  anel  to  take  e:orre!e;tive! 
aeition.  Form  Number:  CMH-H'Mi  (OCN: 
()5)38-()8(){));  Frequency:  Ye!;irly:  Affected 
Public:  Priveete  .se!e:tor — Busineess  or  othe!r 
for-  ]  )ro f i  t  s ;  nn /k!/’  of  Res pon den  ts : 

45,838;  Toted  Annual  Reespejiises: 
183,352;  Tedal  Annual  Henirs:  550.058. 
(For  pe)lie;y  epuistions  re!gareling  this 
e;e)lle!c:tion  contae:!  Milton  Iae:ob.se)n  at 
410-788-7553.  For  all  other  issims  call 
410-788-1328.) 

'I'o  obtain  copiers  of  the  supporting 
statemumt  and  any  reelatexi  forms  for  the 
proposed  ])cipe!rwe)rk  ce)llt!e:tion.s 
refe:re!nce!d  above!,  ae;e:e!.ss  CiMS'  Web  Site 
address  eit  bttp://\\'\\’\v.e:ms.hbs.y,en’/ 
Peqje;r\\’e)rkReeluctie)nAe:lofl  or 
Email  vour  reepiest,  ine:lneling  yonr 
iiddress,  and  j)he)ne!  numbe!r  as  well  the 
OM13  number,  anel  CMS  eloe;ument 
identifier,  to  Pei{)er\ve)rk@e:msdehs.gov. 
or  e:<ill  the  Reports  (ile!<ir;me:e  Offie:e  on 
(410) 788-1328. 

To  be!  as.sure!el  eionsidenation, 
e:omme!nts  and  re!e:e)mme!neliitie)n.s  for  the! 
])ropo.se!el  inforniiition  colle!e:tie)n.s  must 
l)e!  re!e:e!ive!el  by  the  OMB  desk  offie:e!r  at 
the  adelre!s.s  be!low,  no  late!r  than  5  p.m. 
on  March  25.  2013. 

OMB,  Office  of  Information  and 

Regidatory  Affairs,  Attention:  CMS 


De!sk  Officer.  Fax  Number:  (202)  395- 
8974.  Email: 

()IRA_submission@omb.eo}).‘’e)v. 
tlalcMl:  Imhniarv  19.  2()i:i. 

Marti(|ue!  |f)iu!s, 

D(}l)iily  l)ire!e:le)r.  Re^’ideilians  l)evele)pnu:nt 
(Irenip.  ()ffie:e}  e)f  Slreite^ie:  ()pereitie>ns  emel 
lle'^ideitemv  A  ffei  i  is . 

II'K  Ooc.  2e)i:)-e)4i:i,")  ^■il(!(l  2-21-i:i;  K:4.')  ami 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3279-N] 

Announcement  of  the  Re-Approval  of 
the  Commission  on  Office  Laboratory 
Accreditation  (COLA)  as  an 
Accreditation  Organization  Under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988 

AGENCY:  C(!nti!rs  for  Mcidicare  K- 
Miidicaid  Services  ((]MS).  HHS. 
action:  Notice. 

SUMMARY:  'I'his  notice!  announces  tlu! 
application  of  the  Commission  on  Office 
Lal)oratorv  Accreulitation  (COLA)  for 
ajjproval  as  an  accr(!ditation 
organization  for  clinical  laboratories 
und(!r  th(!  Clinical  Laboratorv 
Improvement  Amendm(!nt.s  of  1988 
((iLIA)  program.  We  have  determined 
that  COLA  meets  eir  e!xe:e!e!els  the 
iipplie;able!  (iLIA  reupnrements.  In  this 
ne)tie;e!,  we  announe;e!  the  appreevid  anel 
grant  COLA  eleieming  authority  feer  a 
perieiel  eif  8  years. 

DATES:  Effective  Deite:  This  notie:e  is 
e!ffee;tive  from  Fi!bruarv  22.  2013  to 
February  22.  2019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raelene  Perfetto,  (410)  788-8878. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Legislative 
Authority 

On  Oe:tobe!r  31. 1988,  the  Ce)ngre!ss 
e!nae:te!el  the  Cliniciil  Ijcibe)rate)ry 
lm))rove!me!nt  Amenelments  e)f  1988 
(CLIA)  (Pnb.  L.  100-578).  CldA 
ameneleel  se!e:tie)n  353  eit  the  Publie: 
He!<dth  Se!rvie:e  Ae;t.  We!  issneel  a  final 
rule!  im|)le!me!nting  the  ae:e:re!elit;itie)n 
l)re)visie)ns  eif  CIJA  e)n  )uly  31,  1992  (57 
FR  3395)2).  Uneler  theise!  pre)visie)us, 

CMS  may  gnmt  eleeming  autheirity  tei  an 
iie:e:re!elitatie)n  e)rganizatie)n  if  its 
re!e]nireme!nt.s  for  labe)nite)rie!s  :ie;e:re!elite!el 
uneler  its  pre)gram  are  eupial  te)  e)r  meere! 
stringent  than  the  a])])lie:able!  (iLlA 
pre)gram  re!epiire:ment.s  in  42  CFR  part 
493  (Leibeiratorv  ReHpnrements).  Subpart 
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F  of  part  403  (Accreditation  l)y  a  l^rivate. 
Nonprofit  Accreditation  Organization  or 
Fxeinj)tion  Under  an  A])])roved  State 
Lihoratory  Frogram)  specifies  the 
nupnreinents  an  accreditation 
organization  inn.st  meet  to  Ih;  approved 
by  OMS  as  an  accreditation  organization 
under  (',L1A. 

II.  Notice  of  Approval  of  (ioinmission 
on  Office  Laboratory  Ac:creditation 
(COLA)  as  an  Ac;creditation 
Organization 

In  this  notice,  we  ajiprove  (X)LA  as  an 
organization  that  may  accredit 
laboratories  for  jinrposes  of  e.stahlisliing 
their  comiiliance  with  CLIA 
nuinirements  for  the  following  specialty 
and  suhspecialty  areas  under  (ddA: 

•  Microbiology,  including 
Bacteriology.  Mycohacteriology. 
Mvcologv.  Farasitology.  Virologv. 

•  Diagnostic  Immunology,  including 
Syphilis  .Serology.  General  Immunology. 

•  (diemi.strv.  including  Routine 
(Chemistry.  Urinalysis.  Fndocrinology, 
'I’oxicology. 

•  Hematology. 

•  Imnumolumiatology,  including 
ABC)  Gron|)  Kh  Groii]).  Antibody 
Diiteclion.  Antibody  Identification. 

( iom pat ibi  1  i t v  Test i ng. 

We  have  examimul  the  initial  (X)LA 
application  and  all  .snl)se(|nent 
submissions  to  determine  its 
accreditation  |)rogram'.s  ecjuivalency 
with  the  nKjnirements  for  ajiproval  of  an 
accreditation  organization  under 
snhpart  E  of  jiart  493.  We  have 
iletermined  that  (X)LA  meets  or  exceeds 
the  applicable  (iblA  re(]uirements.  We 
have  also  determined  that  (X)LA  will 
ensure  that  its  accredited  laboratories 
will  meet  or  exceed  the  ajiplicable 
nupdrements  in  snbjiarts  H.  1.  J.  K.  M. 

Q.  and  the  applicable  sections  of  R. 
Therefon!.  we  grant  C;()LA  approval  as 
an  ai;creditation  organization  under 
snhpart  E  of  part  4t)3.  for  the  jieriod 
stated  in  the  DATES  section  of  this  notice 
for  the  submitted  specialtv  and 
suhspecialtv  areas  under  GLIA.  As  a 
result  of  this  determination,  anv 
laboratory  that  is  accredited  by  (X)LA 
(hiring  the  time  period  .stated  in  the 
DATES  section  of  this  notice  will  he 
deemed  to  meet  the  (]LIA  nupiinanents 
for  the  listed  subsjiecialties  and 
specialties,  and  therefore,  will  generally 
not  be  subject  to  routine  inspections  hv 
a  state  survey  agency  to  determine  its 
compliance  with  C'.LIA  recpiirements. 
'file  accredited  laboratory,  how(;ver,  is 
subject  to  validation  and  complaint 
investigation  surveys  performed  hv 
GMS.  or  its  ag(;nt(s). 


III.  Evaluation  of  the  (X)LA  Ke(|iiest  for 
Approval  as  an  Accreditation 
Organization  Under  (3.1  A 

The  following  describes  the  process 
used  to  determine  that  the  (X)LA 
accreditation  iirogram  meets  the 
neces.sary  recpiinmients  to  he  aiijiroved 
by  (]MS  and  that,  as  such,  G.MS  may 
ai)])rove  (X)l.A  as  an  accreditation 
])rogram  with  deeming  authority  under 
the  GLIA  program.  (X)LA  formally 
appli(;d  to  (IMS  for  approval  as  an 
accreditation  organization  under  (3. lA 
for  the  following  spiicialties  and 
snbsijecialties: 

•  Microbiology,  including 
Bacteriologv,  Mycohacteriology. 
Mycology.  I’arasitology,  Virology. 

•  Diagnostic  Immnnology.  inclnding 
.Syjihilis  .Serology,  Cicneral  Immunology. 

•  (Xiemislrv,  including  Routine 
G.hemistry,  Urinalysis,  Endocrinology, 
'I'oxicology. 

•  Hematology. 

•  hnmnnoheniatology.  inclnding 
ABO  (h'oup  &  Rh  (iroup,  Antihodv 
D(!teclion.  Antibody  Identification. 
Gomiiatihility  Tcjsting. 

In  nn'iewing  thes(!  matca  ials.  we 
r(!ach(!d  tin;  following  determinations 
for  each  ajjiilicable  ])art  of  the  (3.1A 
nigulations: 

A.  Siihpart  E — Accrudilcition  l)v  a 
Priv(i1(\  Nonprofit  Accivdiiotion 
Organization  or  Exemption  t  hidar  an 
Approved  State  Laboratorv  Program 

The  (X)LA  submitted  its  nu;chanism 
for  monitoring  com])liance  with  all 
recjiiirements  e(|uivalent  to  condition- 
level  r(!(]uir(!ments,  a  list  of  all  its 
current  lahoratori(!S  and  the  ex])iralion 
date  of  their  accreditation,  and  a 
detailed  comparison  of  the  individual 
accreditation  recjiurements  with  the 
com])arahle  condit  ion-level 
reejuirements.  The  (X)LA  policies  and 
procedures  for  oversight  of  lal)oratori(;s 
performing  laboratory  testing  for  the 
submitted  (33A  sp(icialti{!s  and 
subs])(!cialties  are  (Ujnivalent  to  those  of 
G.LIA  in  the  matters  of  ins])(;ction, 
monitoring  jiroficiency  tcisting  (FT) 
])eriormance.  inv(;.stigating  complaints, 
and  making  FT  information  availabh;. 
The  (X)LA  submitted  nupunanents  for 
monitoring  and  insp(!cting  laboratories 
in  the  anais  of  accreditation 
organization,  data  manageanent,  llu; 
inspection  proctsss.  procednr(!s  for 
nanoval  or  withdrawal  of  accreditation, 
notification  napureiiKaits,  and 
accreditation  organization  rcisourccis. 
The  rcHpurements  of  the  accnalitation 
programs  submitted  for  ajijiroval  an; 
(apial  to  or  nune  stringent  than  the 
recpiirements  of  the  (33A  nignlations. 

Our  evaluation  identified  the  (X)LA 
nupurements  pertaining  to  waived 


te.sting  that  are  more  stringent  than 
(il.lA  recpiinanents.  'I'he  (X)L,'\  napnres 
the  laboratory  director  to  revi(!w  (piality 
control  r(!snlts  for  waived  tests  monthly 
and  also  r(!()uire.s  that  com])etency  lx; 
assessed  and  documented  for  jiensonnel 
performing  waived  testing.  The  GLIA 
nnpiinanents  at  ^ 493. 13(e)  nupdre 
eligible  laboratories  to  follow  the 
manufactunn’s  instructions  for 
|)erforming  t(!sts  and  obtain  a  certificate 
of  waiver  as  outlined  in  part  493, 
snhpart  B. 

B.  Snhpart  I! — Participation  in 
Proficiency  Testing  for  Udumitories 
Performing  Nonwenved  Testing 

The  GOI.A's  retpiirtunents  are  (xjual  to 
the  (3j1A  requirements  at  493.801 
through  §493.80.3.  Like  (XIA.  all  of  the 
GOLA’s  accredited  laboratoricis  are 
recpiired  to  partieijiale  in  an  HILS- 
approved  FT  program  for  tests  listed  in 
snhpart  1.  'fhe  (X)LA  also  encourages  its 
accredited  laboratories  to  ])articipate  in 
FT  for  tests  that  an;  waivaul  under  GLIA. 

G.  Sid)j)art  / — Eacilitv  Administration 
for  Nonmnved  Testing 

'fhe  (XlLA’s  nupurenumts  an;  ecpial  to 
tin;  ('.LIA  r{;(purements  at  §493.1100 
through  §493.110.3. 

/).  Snl)part  K — Qmdity  System  for 
Nonw  a ived  Test ing 

The  (X)LA  reepurements  an;  (;(]ual  to 
or  mon;  stringent  than  the  C'.LIA 
n;(pun;menls  at  §493.1200  through 
§493.1299.  For  instance,  when  a 
laboratory  (;.stal)lishe.s  performance 
sjK;cification.s  for  a  test  not  a])])roved  by 
the  Food  and  Drug  Administration 
(FDA)  or  a  test  that  has  t)(;en  apjiroved 
by  the  FDA  but  modified,  the  GQLA 
r(;quin;.s  its  accredit(;d  laboratories  to 
submit  all  data  obtained  for  revi(;w  and 
approval  by  the  GOLA  jirior  to  adding 
the  test  to  the  laboratory's  menu. 

E.  Snhpart  M — Personnel  for  Nonwaived 
Testing 

We  have  d(;termined  that  the  (X)LA 
r(;(iuir(;ments  are  equal  to  the  GLIA 
re(pnn;ments  at  §493.1403  through 
§493.1493  for  laboratories  that  ])erform 
moderate  and  high  com])h;xity  testing. 

E.  Snhpart  Q — Inspections 

We  have  determined  that  the  (X)LA 
n;(pun;ments  are  (;(pial  to  the  (33A 
n;qnirement.s  at  §493.1771  through 
§493.1780.  The  (X)LA  will  continue  to 
conduct  l)i(;nnial  onsite  ins]){;ction.s.  An 
unannounced  ins])(;ction  would  h(; 
p(;rformed  when  a  complaint.  lodg(;d 
against  a  laboratory  accr(;dited  by  tin; 
{X)LA,  indicates  that  problems  may 
(ixi.st  within  the  laboratory  that  may 
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have  a  serious  or  iiiiiiKuliate  impact  on 
])atient  can;. 

(1.  Siil)p(irt  H — Hnlhrccnwnt  Proctid liras 

'I’he  (X)LA  meets  the  recpiinMnents  ot 
siil)|)art  K  to  tin;  exttuit  that  it  aj)plies  to 
accreditation  organizations.  Tlie  (X)LA 
l)olicy  sets  I'orth  the  actions  the 
organization  takes  wlnm  lal)oratories  it 
accredits  do  not  comply  with  its 
nuiuirements  and  .standards  for 
accreditation.  Wlien  appropriate,  the 
(X)hA  will  deny.  sus])en(l,  or  revoke 
accreditation  in  a  laboratory  accnulited 
hy  the  (X)LA  and  report  that  action  to 
ns  within  30  days.  The  (X)LA  also 
])rovides  an  appeals  jiiocess  for 
laboratories  that  have  had  accreditation 
denied, suspended,  or  revoked. 

We  have  determined  that  the  (X)LA's 
laboratory  enforcement  and  aj)])eal 
policies  are  ecpial  to  or  more  stringent 
than  the  recjuirements  of  part  493 
suh])art  R  as  they  ajjjjly  to  accreditation 
organizations. 

IV.  Federal  Validation  Inspections  and 
(Continuing  Oversight 

The  f(!deral  validation  insi)ections  of 
laboratories  accredited  by  the  (X)LA 
may  hi;  conducted  on  a  r(!])res(!ntative 
sam])le  basis  or  in  response  to 
snhstantial  allegations  of 
noncom])liance  (that  is.  com])laint 
inspeOions).  The  outcome  of  those 
validation  inspections,  performed  by 
(CMS  or  our  agents,  or  the  state  survev 
agencies,  will  he  onr  ])rinci])al  means 
for  verifying  that  the  laboratories 
accredited  by  the  (COLA  remain  in 
compliance  with  CCLIA  recpiirements. 
This  federal  monitoring  is  an  ongoing 
process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  provide  that  we  may 
re.scind  the  ajjproval  of  an  accreditation 
organization,  .such  as  that  of  the  (COLA, 
for  cause,  before  the  end  of  the  effective 
datii  of  approval.  If  we  determine  that 
the  (COLA  has  failed  to  ado])t,  maintain 
and  enforce  requirements  that  are  ecjual 
to,  or  more  stringent  than,  the  GLIA 
rcuiuirements,  or  that  systemic  j)rohlem,s 
exist  in  its  monitoring.  in.s])ection  or 
enforcmnent  ])roces.ses.  we  may  im])o.se 
a  ])rohationary  period,  not  to  exceed  1 
year,  in  which  the  (COLA  would  he 
allowed  to  address  anv  identified  issues. 
Should  the  (COLA  he  unable  to  address 
the  identified  issues  within  that 
timeframe.  (CMS  may,  in  accordance 
with  the  a])plicahle  regulations,  revoke 
(COLA’S  deeming  authority  under  (CLIA. 

Shoidd  circumstances  residt  in  onr 
withdrawal  of  the  COLA's  ajjproval,  we 
will  pid)li.sh  a  notice  in  the  Federal 


Register  explaining  the  basis  for 
removing  its  approval. 

VI.  (Collection  of  Information 
Requirements 

rids  notice  do(!.s  not  impo.se  anv 
iidbrmation  collection  and  record 
keeping  ixupiirements  subject  to  the 
Paperwork  Rculuction  Act  (PRA). 
(Conseciuently,  it  does  not  need  to  he 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  authority 
of  the  I’RA.  The  re(|nirement.s  associated 
with  the  accreditation  process  for 
cliidcal  laboratories  nniler  the  (Cf.lA 
program,  codified  in  42  CCFR  part  493 
suhjjart  E,  are  currently  approved  by 
OMB  under  OMB  approval  number 
()93H-0()8(). 

VII.  Executive  Order  12H(i(i  Statement 

In  accordance  with  the  provisions  of 
Executive  Order  128(i(i,  this  notice  was 
not  revimved  by  the  Office  of 
Management  and  Budget. 

Aiitliority:  .Section  3.53  of  tin;  Pnl)lic 
Health  .Service  Act  (42  l)..S.(',.  2()3a). 

Dated:  l''(!l)riiarv  8.  20 1 3. 

Ntarilyii  t'avenner. 

Acting  Adniinislralor.  (ahUi'is  for  Madicara 
(r  Madicaid  Sarvicas. 

It'K  t)()C.  2()t;i-0:t<)27  l•■ill!(t  2-21-13;  a:4.'')  ani| 
BILLING  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-3280-PN] 

Medicare  and  Medicaid  Programs; 
Application  From  the  Center  for 
Improvement  in  Healthcare  Quality 
(CIHQ)  for  CMS-Approval  of  Its 
Hospital  Accreditation  Program 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services,  MMS. 

ACTION:  Proposed  notice. 

SUMMARY:  'fhis  proposed  notice  with 
comment  period  acknowledges  the 
receipt  of  an  application  from  the  Center 
for  Improvement  in  Healthcare  Quality 
(CIHQ)  for  recognition  as  a  national 
accrediting  organization  for  hospitals 
that  wish  to  participate  in  the  Medicare 
or  Medicaid  i)rogrinn.s. 

DATES:  To  he  assured  consideration, 
comments  mu.st  he  received  at  one  of 
the  addresses  provided  below,  no  later 
than  p.m.  on  March  2.5,  2013. 
ADDRESSES:  In  commenting,  refer  to  file 
code  (CMS-328()-PN).  Becau.se  of  staff 
and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
tran.smission. 


You  may  submit  comments  in  one  of 
four  ways  (choose;  only  one  of  the  wavs 
listed): 

1.  ElactronicdUv.  Yon  may  submit 
(;lectronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
w'ww’.raoiihitions.gov.  Follow  the 
“Submit  a  comment"  in.structions. 

2.  By  raoular  mail.  You  may  mail 
written  comments  to  the  following 
address  ONLY:  Centers  for  Medicare 
Medicaid  Services.  Depiirtment  of 
Health  and  Human  Services,  Attention: 
CMS-328()-PN.  P.O.  Box  801  (L 
Baltimore.  MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  he  receiv(;d  hefon;  the 
clo.se  of  the  comment  period. 

3.  By  a.\prass  or  ovarnight  mail.  You 
may  .send  written  comm(;nt.s  to  the 
following  address  ONLY:  Centers  for 
Medicare  8i  Medicaid  Services, 
Department  of  Health  and  Human 
Ser\’ices.  Attention:  CMS-3280-PN, 

Mail  Stop  C4-28-().5,  7.500  Securitv 
Boulevard,  Baltimore.  MD  21244-18.50. 

4.  By  hand  or  coariar.  Alternatively, 
you  may  deliver  (hv  hand  or  courier) 
your  written  ONLY  to  the  following 
addresses. 

a.  l'’or  delivery  in  Washington,  DC — 
Centers  for  Medicare  8;  Medicaid 
Services.  Department  of  Health  and 
Unman  Services.  Room  44.5-(L  Hubert 
H  Hum|)hrey  Building,  200 
hidei)endence  Avenue  S\V., 

Washington.  DC  20201. 

(Because  access  to  the  interior  of  tin; 
Hul)(;rt  H.  Humphrev  Building  is  not 
readily  available  to  persons  without 
Federal  Covernment  identific;ation. 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  .stam])-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  cojjy  of  the  comments  being  filed.) 

1).  For  delivery  in  Baltimore,  MD — 
Cent(;rs  for  Medicare  &  Medicaid 
Services.  Department  of  Health  and 
Human  Services.  7.500  Security 
Boulevard.  Baltimon;.  MD  21244-18.50. 

If  you  intend  to  deliver  vonr 
comments  to  the  Baltimore  adilre.ss,  call 
tel{;phon(;  numh(;r  (410)  780-9994  in 
advance  to  schedule  your  arrival  with 
one  of  our  staff  members. 

Comments  erroneously  mailed  to  the 
addresses  indicated  as  appropriate  for 
hand  or  courier  delivery  may  he  (lelav(;( 
and  r(;ceived  after  the  comment  |)eriod. 

For  information  on  viewing  public 
commeids.  .see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Melanson,  (410)  788-0310. 
Patricia  (ihmielewski,  (410)  788-8899. 
Momla  Shaver,  (410)  788-3410. 
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SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  (Jonnncnts:  All 
coniiiuMits  received  Ixdon;  the  close  ol 
the  comment  jieriod  are  availahle  lor 
viewing  hv  the  |)nhlic,  incimling  any 
personally  identillahle  or  conlidential 
Inisiness  information  that  is  incliuhul  in 
a  comment.  We  post  all  comments 
r(*ceive(l  helorc!  the  clo.se  of  the 
comment  period  on  the  following  Weh 
sit(!  as  soon  as  possihh;  aft(!r  thev  have 
h(!i!n  received:  hit]):// 

\\  \\  \\’.rc}>nl(iti()ns.f>nv.  Follow  the  search 
instructions  on  that  \V(!h  site  to  view 
pnhlic  comments. 

(iomments  rcjceived  timelv  will  also 
h(*  availahle  for  pnhlic  inspection  as 
they  are  received,  generally  heginning 
appro.ximately  3  weeks  after  pnhlication 
of  a  document,  at  the  heachpiarters  of 
the  Centers  for  Medicare  &  Medicaid 
.Services.  7.'>()()  .Seciiritv  Boidevard. 
Baltimore.  Marvland  21244.  Monday 
through  Friday  of  each  w(U!k  from  8:30 
a.m.  to  4  p.m.  To  .schednle  an 
appointment  to  view  pnhlic  comments, 
phone  1-«(K)-74.3-30.'il. 

I.  Background 

Under  the  Medican;  program,  eligihli; 
l)en(!ficiari(!S  may  nuitave  covered 
services  in  a  hospital  provided  certain 
nHinirements  are  met.  .Section  18()l(e)  of 
tin*  .Social  .Secnritv  Act  (the  Act), 
establishes  criteria  for  lacilitiiis  .scuiking 
designation  as  a  hospital.  Regulations 
concerning  provider  agnunnents  are 
locatcid  at  42  Cf’R  ])art  480  and  tho.se 
pertaining  to  activiti(!s  relating  to  tin; 
survev  and  certification  of  faciliticis  are 
located  at  42  CFR  part  488.  The 
nignlations  at  42  (iFR  part  482.  specifv 
the  conditions  that  a  hospital  must  meet 
to  ])articipat(!  in  the  Medicare  programs, 
the  scope  of  covenal  services,  ami  the 
conditions  for  Mculicare  payment  for 
ho.s|)ital.s. 

Cenerally.  to  (inter  into  an  agreement, 
a  hospital  mu.st  first  h(!  certiluid  hv  a 
.State  survciv  agency  as  complying  with 
the  conditions  or  recjuirements  s(!t  forth 
in  part  482  of  our  nigulations. 
rluiniafter.  the  hospital  is  suhjtict  to 
nigidar  survcivs  hy  a  .State!  surviiv  agency 
to  detcirmine  wluither  it  continmis  to 
nuuit  the.s(!  nupiiniinents. 

.Siiction  18().')(a)(l)  of  tlui  Act  providiis 
that,  if  a  |)rovid(!r  (iutity  (hiinoustratiis 
through  accreditation  hv  an  approved 
national  aceniditing  organization  that  all 
applicable  Mcidicaui  conditions  are  nuit 
or  (ixceedcid.  we  will  (huiin  those 
|)rovider  (iiitities  as  having  nuit  tlui 
(•(uiiurenuints.  Accrciditation  hy  an 
aceniditing  organization  is  voluntarv 
and  is  not  nuiuinid  for  Miidicare 
|)articipation. 

If  an  aceniditing  organization  is 
nicogniztid  hy  tlui  .S(!cn!tarv  as  having 


standards  for  accreditation  that  nuiet  or 
(ixeeuid  Medicani  nupiirements.  any 
provider  entity  accreditiid  hv  the 
national  aceniditing  body’s  approved 
|)rogram  would  h(!  (hniuuid  to  nuiet  tlui 
Medicani  conditions.  A  national 
aceniditing  organization  ai)])lying  for 
ai)])roval  of  its  accnulitation  jirogram 
uiuhir  j)art  488.  suhpart  A.  mu.st  provide 
us  with  reasonable  a.ssuranc(!  that  tlui 
aceniditing  organization  nupiinis  the 
acenidited  ])rovid(!r  (iiititicis  to  nuict 
nHininiimiiits  that  an!  at  hiast  as 
stringent  as  the  Miulicare  conditions. 

(lur  riigidations  concerning  the  approval 
of  accrediting  organizations  are  .s(!t  forth 
at  *5  488.4  and  488.8(d)(3).  The 
(•(igulations  at  *5  488.8(d)(3)  recpiini  an 
aceniditing  organization  to  rtiapply  for 
continued  a])])roval  of  its  accreditation 
program  evcirv  (i  yiiars  or  sooner  as 
determined  hy  (^M.S. 

II.  Approval  of  Ilcieming  Organizations 

.S(!ction  18lj.')(a)(2)  of  tlui  Act  and  our 
rtigidations  at  488.8(a)  nitjuini  that  our 
findings  concciruiug  niview  and 
apjirovid  of  a  national  accrciditing 
organization's  nupiirements.  consider 
among  otluir  factors,  tlui  ajiplying 
acciuiditing  organization’s  nupiininuints 
for  aceniditation:  snrvciv  iirociidniuis; 
r(isonn:(!.s  for  conducting  nupiiriid 
surveys;  cajiacitv  to  furnish  information 
for  use  in  (inforciiiiuint  activiticis; 
monitoring  |)roc(idnn!.s  for  provide!!' 
(iutiticis  fonnd  not  in  com])lianc(!  with 
tlu!  conditions  or  nupiiriiimiuts:  and 
ability  to  jn-ovidi!  U.M.S  with  the 
iHiccis.sary  data  for  validation. 

.Siiction  1 8(i.'i(a)(3)(A)  of  tlui  Act 
further  nupiires  that  we  publish,  within 
(it)  days  of  niciiijit  of  an  organization’s 
complete  application,  a  notice  that 
identiluis  the  national  accrediting  body 
making  the  nupuist.  (hiscriluis  the  nature 
of  th(!  nupui.st,  and  providcis  at  huist  a 
3()-day  pnhlic  comment  period.  We  havii 
210  days  from  the  niceijit  of  a 
comjileted  a|)|)lication  to  |)nhlish  a 
notice  of  approval  or  (hiiiial  of  the 
ap])lication. 

Tlu!  pni'iiosi!  of  this  jiropo.siid  notice 
is  to  inform  tlui  inihlic  of  (III  IQ's  nicpiiist 
for  apju'oval  of  its  hospital  accnulitation 
l)rogram.  This  noticii  also  solicits  jnihlic 
comment  on  wlnitluir  (31  IQ’s 
nupiiniUKints  nnuit  or  (!xc(!ed  Miidicani’s 
conditions  of  particijiation  for  hos|)ital.s. 

III.  Kvaluatinn  of  Diuiming  Authority 
Kiiipiest 

(31  IQ  snhmittiid  all  tlui  lUiciissarv 
matiii'ials  to  (iiiahhi  ns  to  make!  a 
det(irmination  conciiining  its  riicpiest  for 
ap])roval  of  its  hospital  aceniditation 
program.  1’his  application  was 
detiii'inimid  to  lui  com|)lete  on  )annary  4, 
2013.  Under  sciction  18(j.'i(a)(2)  of  tlui 


Act  and  onr  nigulations  at  ^488.8 
(Fiidiiral  reviiiw  of  accrediting 
organizations),  onr  revi(!w  and 
(ivalnation  of  (3HQ  will  lui  conducted  in 
accordance  with,  hut  not  lUiciissarily 
limited  to,  tlui  following  factors: 

•  The  eipiivalency  of  (31  IQ’s 
standards  for  a  ho,s])ital  as  companid 
with  (iM.S’  hosiiital  conditions  of 
partici])ation. 

•  (31  IQ’s  snrvciv  jirocess  to  determiiui 
the  following; 

++  (3HQ’s  comiiosition  of  tlui  survey 
t(!am.  siirvuivor  (pialifications,  and  the 
ability  of  the  organization  to  provide 
continuing  surveyor  training. 

++  (3HQ’.s  processiis  compared  to 
tho.se  of  .State  agencies,  including  survey 
fnupiency.  and  the  ahilitv  to  iiuuistigate 
and  respond  approjn  iately  to 
complaints  against  accredited  facilities. 

++  (3 HQ’s  jn'oeesses  and  procedures 
for  monitoring  a  hosjiital  that  is  out  of 
compliance  with  ClHQ’s  program 
rcupiiniinents.  3’hese  monitoring 
procedures  are  used  onlv  when  (]111Q 
identiluis  noncomj)lianc(!.  If 
noncompliance  is  identified  through 
validation  reviews  or  complaint 
snrviivs.  tin!  .State  snrvuiv  agciiicy 
monitors  corrtictions  as  spiicificid  at 
S  488.7(d). 

++  (]11  IQ’s  capacity  to  re])ort 
dcificiencies  to  the  snrveyiul  facilities 
and  riispond  to  the  facility’s  ])lan  of 
corniction  in  a  timely  mainnir. 

++  (31  IQ's  capaciiy  to  provide  (]M.S 
with  (ilectronic  data  and  reports 
luicessarv  for  (ifhictivui  validation  and 
asscissmenl  of  the  organization’s  survey 
prociiss. 

++  3’lu!  adetpiacy  of  (31  IQ’s  staff  and 
otluir  nisonrees,  and  its  financial 
viability. 

++  (3HQ’,s  capacity  to  achupiately 
fund  nupiinid  surveys. 

++  (3HQ’s  policicis  with  resjuict  to 
wluither  surveys  are  announced  or 
nnannonneed. 

++  (3HQ’s  agriuiiniint  to  ])rovide  UM.S 
with  a  copy  of  the  most  current 
accreditation  snrviiv  tog(!ther  with  any 
otluir  information  riilated  to  the  siirviiv 
as  UM.S  may  Kupiini  (including 
cornictivci  action  jilans). 

IV.  Unihiction  of  Information 
K(!(|uirements 

I’his  document  does  not  iminisii 
information  colhiction  and 
r(!Cordk(U!|)ing  nupiirements. 
Uonsiupientlv,  it  need  not  he  reviewed 
hy  the  Office  of  Managenuiiit  and 
Budget  under  tiui  authority  of  the 
Bapcii'work  Reduction  Act  of  IhO,'). 

V.  Response  to  Public  Uomments 

Because  of  tlui  large  nnmher  of  pnhlic 
comments  we  normallv  receive  on 
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Federal  Register  (lociiiiients,  we  are  not 
al)le  to  acknowledge  or  respond  to  tlann 
individually.  We  will  consider  all 
coininents  we  receive  by  the  date  and 
tiiiK!  specified  in  the  DATES  section  of 
this  ])r(;amhle,  and.  when  we  ])roceed 
with  a  siihsecpuMit  document ,  we  will 
respond  to  the  comments  in  the 
])reamhle  to  that  docimumt. 

tJi)on  completion  of  onr  (ivalnation, 
including  (ivalnation  of  comments 
niceived  as  a  resnlt  of  this  notice,  we 
will  publish  a  final  notice  in  the  k’ederal 
Register  announcing  the  resnlt  of  our 
(!valuation. 

(Ciatalog  of  l'’(!(l(!ra!  Doiiuislic  Assistanci; 
t’rograin  No.  !)3.778.  Ntedical  Assislaiua; 
I’rograiii:  No.  5)3.773  Modicari; — Hospital 
tnsiiranco  I’rograin;  and  No.  5)3.774. 

M(!(li(:ar(! — .Suppleinontarv  Medical 
insurance  t’rograni) 

Dated:  l''el)rnary  14.  2013. 

Marilyn  Tavenner, 

Acting  Adminislidlnr.  (^tnilars  for  Modicaiv 
fr  Modictdd  Sairicos. 

II'K  Doc.  2()):)-()4()5):)  MIocI  2-2 1-1  :i:  «:4.')  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-7027-N] 

Medicare,  Medicaid,  and  Children’s 
Health  Insurance  Programs;  Meeting  of 
the  Advisory  Panel  on  Outreach  and 
Education  (APOE),  March  27,  2013 

agency;  (ientei's  for  Medicare  & 

Medicaid  Services  (CMS).  HHS. 

ACTION;  Notice  of  meeting. 

SUMMARY;  This  notice  announces  a 
meeting  of  the  Advi.soi'v  Panel  on 
Outreach  and  Education  (APOE)  (the 
Panel)  in  accordance  with  the  Federal 
Advisory  Committee  Act.  The  Panel 
advises  and  makes  riicommendations  to 
the  Secietary  of  Health  and  Human 
Services  and  the  Administrator  of  the 
Centers  for  Medicai'e  &  Medicaid 
Sei  vices  on  o])])ortnnities  to  enhance 
the  effectiveness  of  consnm(!r  (idncation 
stiategies  concerning  Medicaie. 
Medicaid,  and  the  Children's  1  lealth 
Insmance  Piognun  ((3  IIP).  This  meeting 
is  01)011  to  the  ])uhlic. 

DATES;  Molding  Dido:  Wednesday. 

Mai-ch  27.  201 3.  8:30  a.m.  to  4:00  i).m. 
kiastern  Daylight  Time  (EDT). 

Doudlino  for  Mooting  Hogistridion, 
Prosontidions  and  (ionnnonts: 
Wednesdav,  March  13,  2013,  5:00  p.m., 
I'DT. 


Doadlino  for  Uoqnosting  Spociid 
Aoconnnodidions:  Wednesdav,  March 
13.  2013,  5:00  ]).m..  EDT. 

ADDRESSES;  Mooting  Location:  'I'he 
Embassy  Row  Hotel.  2015 
Mas.sachu.setts  Avenue  NW., 

Washington,  DC  20030. 

Prosontidions  and  Written  (ionnnonts: 
jennifer  Koi’donski,  Designated  Federal 
Official  (DFO),  Division  of  Forum  and 
Confei'ence  Development,  Office  of 
Communications,  Centers  for  Medicare 
Medicaid  Sei  vices.  7500  Security 
Boulevard.  Mailstop  Si— 13-05, 

Baltimoie,  MD  21244-1850  or  contact 
Ms.  Kordonski  via  email  at 
Jonni  for.Kordonski@cins.  hhs.gov. 

Pogi.stridion.'Vho  meeting  is  open  to 
the  public,  hut  attendance  is  limited  to 
the  sjiace  available.  Peisons  wishing  to 
attend  this  meeting  must  register  at  the 
Web  site  http://ovonts.SignUp4.{:oin/ 
APOEMAI\2()13MTCj  or  by  contacting 
the  DF'O  at  the  addre.ss  listed  in  the 
ADDRESSES  section  of  this  notice  or  by 
telephone  at  nnmher  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice,  by  the  date  listed  in  the 
DATES  section  of  this  notice.  Individuals 
I'ecjiiiring  sign  language  interpretation  or 
other  sjiecial  accommodations  should 
contact  the  DFO  at  the  addre.ss  listed  in 
the  ADDRESSES  section  of  this  notice  hv 
the  date  li.sted  in  the  DATES  .section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT; 

jennifer  Koi’donski,  (410)  786-1840. 
Additional  information  about  the  APOE 
is  available  on  the  Inteinet  at  http:// 
\\\\’\v.oins.go\'/FACA/()4_APOE.asp. 

Press  iiKjuiries  aie  handled  through  the 
CMS  Press  Office  at  (202)  690-(il45. 

SUPPLEMENTARY  INFORMATION;  In 
accordance  with  section  10(a)  of  the 
Fedeial  Advi.sory  Committee  Act 
(FACA),  this  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Ontieach  and  Education  (APOE)  (tlie 
Panel).  Section  9(a)(2)  of  the  F'ederal 
Advisory  (Committee  Act  authorizes  the 
Secietaiy  of  Health  and  Human  Services 
(the  Secretary)  to  establish  an  advisory 
jianel  if  the  Secretary  determines  that 
the  panel  is  "in  the  ])uhlic  interest  in 
connection  with  the  iierformance  of 
duties  imposed  *  *  *  by  law.”  Suc;h 
duties  are  imposed  by  section  1804  of 
the  Social  Security  Act  (the  Act), 
re(|uiring  the  Seci’etarv  to  provide 
infoi'inational  materials  to  Medicai’e 
heneficiaries  about  the  Medicare 
])rogram.  anil  section  1851(d)  of  the  Act. 
reiiuiring  the  .Secretary  to  provide  for 
"activities  *  *  *  to  hroadlv  disseminate 
information  to  |M|edicare  lieneficiaries 
*  *  *  on  the  coverage  options  provided 
under  | Medicare  Advantagel  in  order  to 


promote  an  active,  informed  .selection 
among  such  options.” 

The  Panel  is  also  authorized  by 
.section  1114(f)  of  the  Act  (42  IJ..S.C. 
1314(f))  and  section  222  of  the  Public 
Health  .Service  Act  (42  II..S.C.  217a).  The 
.Secretary  signed  the  charter  establishing 
this  Panel  on  |annary  21, 1999  (64  FR 
7899,  February  17,  1999)  and  ajiproved 
the  renewal  of  the  charter  on  January  21 , 
2011  (76  FR  11782,  March  3.  2011).' 

Pursuant  to  the  amended  charter,  the 
Panel  advises  and  makes 
recommendations  to  the  .Secretary  of 
Health  and  Human  .Services  and  the 
Admini.strator  of  the  Centers  for 
Medicare  8c  Medicaid  .Services  (C.M.S) 
concerning  o])timal  strategies  for  the 
following: 

•  Develoj)ing  and  implementing 
education  and  outreach  programs  for 
individuals  enrolled  in,  or  eligible  for. 
Medicare,  Medicaid,  and  the  Children’s 
Health  Insurance  Program  (CHIP). 

•  Enhancing  the  federal  governments 
effectiveness  in  informing  Medicare, 
Medicaid,  and  CHIP  consumers. 
])roviders  and  stakeholders  i)ursuant  to 
education  and  outreach  programs  of 
issues  regarding  the.se  and  other  health 
coverage  ])rograin.s,  including  the 
ajipropriate  n.se  of  ])uhlic-private 
partnerships  to  leverage  the  resources  of 
the  jirivate  sector  in  educating 
beneficiaries,  jiroviders  and 
stakeholders. 

•  Ex])anding  outreach  to  vulnerable 
and  nnderserved  coinnumities. 
including  racial  and  ethnic  minorities, 
in  the  context  of  Medicare.  Medicaid, 
and  CHIP  education  programs. 

•  As.sembling  and  sharing  an 
information  ba.se  of  "best  ])ractice.s”  for 
helping  consumers  evaluate  health  ])lan 
oi)tion.s. 

•  Building  and  leveraging  exi.sting 
coinmunity  infrastructures  for 
information,  coun.seling.  and  assi.stance. 

•  Drawing  the  program  link  between 
outreach  and  education,  promoting 
consumer  understanding  of  health  care 
coverage  choices  and  facilitating 
consumer  selection/enrolhnent,  which 
in  turn  .sui)port  the  overarching  goal  of 
improved  access  to  iiuality  care, 
including  ])revention  services, 
envisioned  under  health  care  reform. 

The  current  members  of  the  Panel  are: 
.Samantha  Artiga,  Principal  Policy 
Analyst,  Kaiser  Family  Foundation; 
|ose])h  Baker.  President.  Medicare 
Rights  Center;  Philip  Bergquist. 
Manager.  Health  (ienter  Operations. 
(311PRA  Outreach  K  Enrollment  Project 
and  Director,  Michigan  Primary  Care 
Association;  Marjorie  (iadogan. 
Executive  De])uty  (iommi.ssioner, 
Dejiartment  of  .Social  Services;  jonathan 
Dauphine.  .Senior  Vice  President,  AARP 
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Barbara  Fcirrer.  Fxecutiv’e  Director. 
Boston  I’ublic  Healtli  (ioininission; 
.Sliell)v  (ionzales.  Senior  Health 
Ontreacli  Associate.  Clenter  on  Budget  & 
Bolicy  I’riorities:  |an  Henning.  Benefits 
('.onnsiiling  i!;  Spiicial  Brojcicts 
Ooordinator.  Nortli  (iiaitral  Texas 
('.onncil  of  {'lOverninents'  Ansi  Agency 
on  Aging;  Warren  )one.s.  lixecntive 
Director.  Mi.s.sis.si|)|)i  Institute  for 
Improvement  of  (ieographic  Minority 
Healtli;  (^atliv  Kaiifmann.  Administrator. 
Oregon  Health  Aiitlioritv;  .Sandv 
Markwood.  Oliief  l-Aecntive  Officer. 
National  Association  of  Area  Agencies 
on  Aging;  Miriam  Moblev-.Smilh.  Dean, 
(diicago  .State  University.  Uollege  of 
Pharmacy;  Ana  Natale-Pereira. 

Associate  Professor  of  Medicine. 
University  of  Medicine  8;  Dentistry  of 
New  Jer.sey;  Megan  Padden.  Vice 
President.  .Sentara  Health  Plans;  David 
\Y.  Roberts.  Vice-President.  Healthcare 
Information  and  Management  .Sy.stem 
.Societv;  lulie  Bodiin  .Schmidt.  Associate 
Vice  President.  National  Association  of 
Uoinmnnity  Health  Uenters;  Alan 
.Spiehnan.  President  iv  Uhief  Executive 
Officer.  URAC;  Winston  Wong.  Medical 
Director.  Uoinmnnity  Benefit  Director. 
Kai.ser  Pernianente  and  Darlene  Yee- 
Melichar.  Profes.sor  8;  (ioordinator.  .San 
Francisco  .State  Universitv. 

The  agenda  for  the  March  27.  2013 
meeting  will  include  the  following; 

•  Welcome  and  Ei.stening  .Session  with 
U.M.S  Leadership 

•  Recap  of  the  Previous  {December  18. 
2012)  Meeting 

•  Affordable  (^are  Act  Initiatives 

•  An  Opportunity  for  Public  (ionunent 

•  Meeting  .Sununarv.  Review  of 
Recommendations,  and  Next  .Steps 
Individuals  or  organizations  that  wish 

to  make  a  .'j-miiuite  oral  jire.sentation  on 
an  agenda  tojiic  should  submit  a  written 
copy  of  the  oral  pre.sentation  to  the  DFO 
at  the  address  listed  in  the  ADDRESSES 
section  of  this  notice  bv  the  date  listed 
in  the  DATES  section  of  this  notice.  'Hie 
number  of  oral  presentations  mav  he 
limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
pre.sentation  mav  submit  written 
comments  to  the  DFO  at  the  address 
listed  in  the  ADDRESSES  .section  of  this 


notice  hv  the  date  listed  in  the  DATES 
section  of  this  notice. 

Autliorily:  .Sim:.  222  ol  tlie  Piililic  Healtli 
.Service  Act  (42  II..S.U.  217a)  and  sec.  1()(a) 
ol  Pill).  1,.  02— 4():i  (.a  II..S.U.  Api).  2,  S(!c.  1()(a) 
and  41  Ct'K  l()2-:i). 

(Ualalog  ol  federal  Domestic  Assistance 
Program  No.  0:i.7:{:$.  Medicare — Hospital 
Insurance  Program:  and  Program  No.  0;{.774. 
Medicare — .Sup|)lenientary  Medical 
Insurance  Program) 

Dated:  Iddiriiarv  12.  201  ;i. 

Marilyn  Taveiiner. 

/Ic/in”  Adniinistralor.  ('anlars  for  Madicoro 
(r  Modicoid  Sarvicas. 

IKK  Doc.  2(1 1  :i-():m2H  I'iliMl  2-2l-i:(:  ain| 

BILLING  CODE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Titio:  Project  LAUNCdl  (j'oss-.Site 
Evaluation. 

OMB  No.:  ()!)7(M)373. 

Doscliption:  The  Administration  for 
(ihildren  and  luimilies  (AUl').  U..S. 
De|)artmeut  of  Heidth  and  Human 
.Services,  is  collecting  data  as  part  of  a 
cros.s-site  evaluation  of  a  .Substance 
Ahu.se  and  Mental  Health  .Servic(!s 
Administrationl.SAMI l.SA)  initiative 
called  Project  LAUNUl KLinking 
Actions  for  Unmet  Nmuls  in  (Children’s 
Ihmlth).  Project  LAUNtCH  ])romote.s  the 
healthy  development  and  wellness  of 
children  ag(!s  birth  to  eight  years.  A  total 
of  d.*)  Project  LAUNCCH  grantees  an; 
funded  to  improve  coordination  among 
child-serving  systems,  build 
infrastructure,  and  improve  m(!thods  for 
providing  services,  (hantees  implement 
a  range  of  public  lumlth  .strat(;gi(;s  to 
su])])ort  young  child  welliULSs  in  a 
designatiKl  locality. 

(Crants  were  awarded  in  four  cohorts. 
I’hree  of  these  cohorts  will  end  on  a 
rolling  basis  over  the  next  three  years 
and  OIK!  cohort  of  grantiuLS  was  recently 
awarded  and  will  end  in  five  years. 
Annual  estimates  of  burden  take  into 
account  rolling  graduation  of  cohorts 


and  represent  an  average  of  burden  oviir 
three;  years. 

Data  for  tin;  cross-site  eviduation  of 
Proj(!Ct  LAUNCCH  will  lx;  collect(!d 
through:  (I)  lntervii;ws  conduct(!d  (;ither 
via  t(;l(!])hon(!  or  during  sit(!-visits  to 
Project  LAUN(CH  grante(!s.  (2)  .s{!mi- 
annmd  reiiorts  that  will  he  sul)mitt(!d 
(!lectronic;dly  on  a  w(;l)-has(!d  data 
r(!])orting  sy.stem.  and  (3)  outcoim;  data 
tat)l(!s  included  in  grant(!e  s])i!cific  end- 
of-year  evaluation  reports. 

During  either  tele])hone  int(!rviews  or 
the  site  visits,  researchers  will  conduct 
int(;rvi(!ws  with  Project  LAUNC'.H 
.s(!rvice  jiroviders  and  collaborators  in 
.stat(!s/trihes  and  local  communities  of 
focus.  lnt(!rviewers  will  ask  jnogram 
administrators  (juestions  about  all 
Project  LAUN(3d  activiti(;s.  including: 
Infrastructure  develo])ment: 
collaboration  and  coordination  among 
partner  ag(!ncies.  organizations,  and 
.service;  providers;  and  dev(!lopment. 
im))l(!mentation.  and  refinement  of 
.service  .strat(!gi(!s. 

As  ])art  of  tlu!  pro])os(!d  data 
coll(;ction.  Proj(!Ct  LAUNCd  t  staff  will  he 
ask(!d  to  submit  semi-annual  (!l(!ctronic 
r(!])orts  on  state/trihal  and  loc.d  svst{!ms 
d(!V(!lo])m(!nt  and  on  .s(!rvices  that 
children  and  families  r(!C(!ive.  The 
(!h!ctronic  data  r(!])orts  idso  will  coll(!ct 
data  about  other  Project  LAUNfiH- 
fund(!d  .s(!rvice  (!nhanc(!m(;nts.  such  as 
trainings.  Proj(!Ct  LAUNCH  sv.sttans 
change  activities,  and  changes  in 
|)rovid(!r  .settings  and  practice;, 
inform.itiem  jirovided  in  tlmse  repeirts 
will  he;  aggre;gat(!d  ein  a  eiuarterly  basis, 
anel  re!])e)rte!el  semi-annual Iv. 

As  a  final  jiart  eif  the;  preipo.seel  data 
colle!e:tion.  the  e;ro.ss-site  evaluatiem  will 
utilize  oute;e)me  data  jneivideel  by 
grantee  evaluators  as  part  of  their  end- 
e)f-ye!ar  eivaluation  re;])orts  to  the 
.SAMHSA.  Information  jirovieleel  in 
these;  reports  is  aggre;gateel. 

Rospondonts:  .State/Trihal  ("hild 
We;llne;ss  Coeirelinateir.  Local  ("liild 
We;llne;ss  ("oeirelinateir.  ("hair  of  the 
.State/Trihed  (]hild  Wellness  (]()une;il 
(during  site;  visit  only).  (3iair  eif  the 
(^immunity  Chile)  Wellness  Ce)une:il. 
anel  Le)e:id  .S(!rvie:e!  Pre)vi(le;r.s/ 
.St<ike;he)lde!rs. 


Annual  Burden  Estimates 


Instrument 

Total  number 
of  respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  hours  per 
response 

Total  burden 
hours 

Annual  burden 
hours 

Child  Wellness  Coordinator  tnterview  Guide . 

19 

1 

1.5 

87 

29 

Chair  of  Locat  Child  Wellness  Council  Interview  Guide  . 

19 

1 

1 

57 

19 

Local  Stakeholder  Interview  Guide . 

114 

1 

.75 

258 

86 

State  Child  Wellness  Coordinator  Interview  Guide  . 

19 

1 

1.25 

72 

24 

Chair  of  State  Child  Wellness  Council  Interview  Guide  . 

11 

1 

1.25 

14 

14 

Electronic  Data  Reporting:  Systems  Measures . 

19 

2 

4 

456 

152 
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Annual  Burden  Estimates— Continued 


Instrument 

Total  number 
of  respondents 

Number  of  re¬ 
sponses  per 
respondent 

1 - 

Average  bur¬ 
den  hours  per 
response 

Total  burden 
hours 

Annual  burden 
hours 

Electronic  Data  Reporting:  Services  Measures  . 

19 

2 

8 

912 

304 

Outcomes  Data  Tables  in  End  of  Year  Reports . 

27 

1 

8 

648 

216 

I'lstiinated  Total  Annual  Burden 
Hours:  844. 

In  compliance  with  the  recjiiiremenls 
ol'S(!clion  3.'i()(i(cK2)(A)  of  the 
Fai)er\vork  Reduction  Act  of  IfH).'),  the 
Administration  for  Children  and 
T’amilies  is  soliciting  puhlic  comment 
on  tlu!  specific  aspects  of  the 
information  collection  descrihed  above. 
Copies  of  the  proposed  collection  of 
information  can  he  obtained  and 
comments  may  he  forwarded  by  writing 
to  the  Admini.stration  forChildnm  and 
lumiilies.  Office  of  Planning,  Re.search 
and  Evaluation,  370  L'Enfanl 
Promenade,  S\V.,  Washington.  DC 
20447,  Attn:  OPRE  Reports  Clearance 
Officer.  lunail  address: 

( )PUEin  fo(:olh(:tion@(wf.  hlis.gov.  A 1 1 
re(|uesl.s  should  he  identified  by  the  title 
of  th(i  information  collection. 

The  Diipartment  specific:ally  reciuests 
comments  on  (a)  Whether  tin;  proposed 
collection  of  information  is  neces.sarv 
for  lh(!  j)roi)er  performance!  of  the 
functieens  of  the  agency,  including 
whether  th(!  information  shall  have 
])raclical  utility:  (h)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
pro])o.sed  collection  of  information:  (c) 
the  (|uality,  utility,  and  clarity  of  the 
information  to  he  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
res]K)ndents,  including  through  the  use 
of  automated  collection  techni(jues  or 
other  forms  of  information  tec;hnology. 
Consideration  will  he  giv(!n  to 
comments  and  sugge.stions  submitted 
within  (it)  days  of  this  |)uhlication. 

Stovcii  M.  Ilanmor, 

Hf'ports  (Jlddidiicr  Offictn'. 

IFK  Uoc:.  2()i:i-0:!7«7  l-'ihut  2-21-i;i:  iiinl 

BILLING  CODE  4184-22-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-D-01 14] 

Distinguishing  Medical  Device  Recalls 
From  Product  Enhancements; 
Reporting  Requirements;  Draft 
Guidance  for  Industry  and  Food  and 
Drug  Administration  Staff;  Availability 

AGENCY:  Food  and  Drug  Admini.stration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (f’DA)  is  announcing  the 
availability  of  the  draft  guidance 
(iiititled  “Distinguishing  Medical  Device 
Recalls  From  Product  Enhanc(!ment.s; 
R(!|)orting  R(!C]uir(!m(!nts.”  This  draft 
guidance  intends  to  clarifv  for  indusirv 
when  a  potiiiitial  change  to  a  device  is 
a  medical  device  r(!call.  distinguish 
those  instances  from  product 
enhancements,  and  identify  the 
reporting  re(|uirements  for  both  nicalls 
and  |)roduct  enhancements.  This  draft 
guidance  is  not  final  nor  is  it  in  effect 
at  this  time. 

DATES:  Although  you  can  comment  on 
any  guidance  at  any  time  (.see  21  (IFR 
1().n.'5(g)(.'5)).  to  ensure  that  the  Agency 
consiilers  your  comment  on  this  (Iraft 
guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  by  May  23.  2013. 
ADDRESSES:  Submit  written  recjne.sts  for 
single  coj)ies  of  the  draft  guidance 
document  entitled  "Distinguishing 
Medical  Device  Recalls  From  Product 
Enhancements:  Re])orting 
Rtupiirennints’’  to  the  Division  of  Small 
Manufacturers.  International,  and 
Consumer  Assistanci!.  (’.enter  for 
Devices  and  Radiological  Ikialth.  Food 
and  Drug  Administration.  10003  New 
llam])shire  Ave..  Bldg.  00,  Rm.  4013, 
Silver  Spring.  MI)  20003-0002.  Semi 
one  .self-addre.ssed  adhesive  label  to 
assist  that  office  in  processing  vour 
reciuest.  or  fax  your  recpiest  to  301-847- 
8140.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  acce.ss  to  the  guidance. 

Submit  electronic  comments  on  the 
draft  guidance  to  http:// 


\\'\v\v.iv^iiI(ilions.;^ov.  Submit  written 
comments  to  the  Ilivision  of  Dockets 
Management  (UFA— 30.1),  Food  and  Drug 
Admini.stration,  .'5030  Fishers  Lane.  Rm. 
lOtil.  Rockville.  Ml)  208.'52.  Identifv 
comments  with  the  docket  numher 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Brown,  (.’enter  for  Devices  and 
Radiological  Health.  F’ood  and  Drug 
Admini.stration.  10903  New  Hampshire 
Ave.,  Bldg.  00,  Rm.  20.'54.  Silver  Spring. 
MI)  20993-0002.  301-790-0103. 

I.  Bac:kground 

Defects  or  performance  failures  of 
marketed  medical  devices  can  po.se 
.serious  risks  to  puhlic  health.  R(!call.s 
.serve  both  to  correct  llu!  defect  in 
current  and  future  devices  and  to  notify 
users  of  potential  risks  and  stiips  to 
minimize  the  impact  of  device  failun!  or 
function.  The  recall  proce.ss  estahli.shes 
a  nuichanism  for  firms  that  ])roduce  and 
market  medical  devices  to  take  timelv 
action  to  correct  violative  devices  or 
remove  them  from  the  market])lac(! 
when  corn!ction  or  removal  is  necessary 
to  ])rotect  th(!  puhlic  health. 

When  a  firm’s  recall  process  is 
operating  effectively,  the  firm  identifies 
a  device  defect  or  failure,  determines  a 
recall  is  a|)j)ropriate.  and  triggers  the 
initiation  of  the  recall  })roces.s.  However, 
firms  may  have  trouble  idcnitifving 
whether  a  change  to  a  device  meets  the 
definition  of  a  recall,  the  appropriate 
.sco]!e  of  a  recall,  and  when  F’DA  should 
he  notified  of  a  recall.  The.se  issues  can 
result  in  delays  in  notifying  the  ])ut)lic 
about  unsafe  medical  devices. 

FDA  akso  recognizes  that  continuous 
im])rovement  activities,  as  ])art  of  an 
effective  (lualitv  .svstem.  often  have  a 
favorable  impact  on  medical  device 
safetv  and  are  part  of  ongoing  efforts  to 
design  and  manufacture  devices  that 
nu!et  the  needs  of  the  u.ser  and  ])atient. 
When  new  iterations  of  a  device  involve 
imj)rovements  to  device  design,  it  does 
not  nec(!s.sarily  mean  that  the  existing 
device  needs  to  be  recalled.  .Such 
changes  may  he  aj)])ropriately 
characterized  instead  as  jji'ocluct 
enhancements. 

In  addition  to  determining  whether  a 
])ro])osed  change  to  a  marketed  device 
meets  the  definition  of  a  device  recall  or 
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a  product  enhancoiiieut,  a  firm  must 
make  a  se|)arate  assessment  on  whetlier 
it  is  HHinired  to  report  the  change  to 
FDA. 

The  guidance!  is  organized  in  a 
(liuislion-and-answer  format,  providing 
respeenses  to  (piestions  tliat  f’DA 
Ixilieves  an!  helpfnl  in  prop(!rlv 
identifying  medical  device  recalls  and 
applying  the  reporting  nHiuirements. 

II.  Signiticance  of  (aiiclance 

The  draft  guidance!  is  he!ing  issueel 
e:e)n.siste!nt  with  FDA’s  ge)e)el  gnielane;e 
practie;e!.s  re!gnliitie)n  (21  lU.ll.'i). 
rhe  elraft  guielane:e.  when  finalizeel.  will 
rej)re!se!nt  the  ageneiy's  eairrent  thinking 
em  the  elifferemea!  he!tw(!en  a  re!call  anel 
an  enhane;ement  to  an  e!xisting 
j)re!market  apprenal  applie:ation  (FMA) 
e)r  .')l()(k).  It  (le)es  not  e:re!ate  eir  ce)nfe!r 
any  rights  for  or  e)n  any  perse)n  anel  eloes 
ne)t  opeirate  to  binel  FDA  or  the  publie:. 

An  alt(!rnative  a})]3re)ae;h  may  he  nseel  if 
sne;h  a|)])re)ae:h  satisfie!s  the 
reapiireiments  e)f  the  a])plie:ahle  statute 
anel  re!gulations. 

III.  Ehictrnnic  Access 

Pe!rse)ns  intere.steul  in  e)l)taining  a  e;e)))v 
e)f  the  elraft  gnielanex!  may  ele)  se)  i)v  using 
the  Internet.  A  seuireli  e;apahility  fe)r  all 
(iDRll  guielance  eloe:nme!nts  is  available 
at  hHi)://\\  i\  i\’.f(l<i.^ov/\U;(lic(ilD(;\'ic(^s/ 
])f‘vi(:(‘I{(‘giil(ition(in(l(Aii(l(in(:(!/ 
(hti(hin(:(‘Dn(:um(‘nts/cU‘f(nih.htm. 
(hiielanea!  elejeannents  are:  al.se)  available: 
at  htti}://\\w\\  .r(;gul(iiions.<>o\’.  Te) 
re!ea!ive!  "Distinguishing  Meelieail  Dewiea: 
Ke:e:alls  Fre)m  Fre)elnct  Fnhane:e!me!nts; 
Re!pe)rting  Re!einire!me!nts."  ye)n  may 
either  .se!n(l  an  email  re!e|ne!.st  te) 
(lsmic(i@fda.l}hs.gov  te)  reeaiive:  an 
elee:tre)nic  coj)y  of  the  eloeaiment  e)r  se!nel 
a  fax  re:eiue!st  te)  301-847-8149  to  reuieive 
a  hard  ce)])y.  Fleuise  use  the  ele)eaiment 
nnmhe'r  1819  to  ielenlifv  the  gnielanea: 
ye)n  are  reupiesting. 

IV.  Paperwork  Reduction  Act  of  1995 

The  elraft  gnielanea:  re!fe!r.s  te) 
pre!vie)usly  a])proved  ea)llee;tie)ns  e)f 
informatie)!)  fe)unel  in  FDA  re!gulatie)ns. 
'rhe!se  ea)lle!ctie)ns  of  infe)rmatie)n  are: 
subjeul  te)  review  bv  the  Offiea:  e)f 
Management  anel  13nelge!t  (OMB)  inuler 
the  Pape!rwe)rk  Re!elue:tie)n  Ae:t  e)f  1995 
(44  U.S.fi.  3501-3520).  The  e:e)lle!e:tie)ns 
e)f  infe)rmation  in  21  (iFR  part  7.  snhparl 
C.  have  hea:!)  a])pre)ve!el  nnele!r  OMB 
ce)ntre)l  nninbe:)'  0910-0245);  tlie 
ea)lle!e:tie)ns  e)f  infe)rmatie)n  in  21  Oh’R 
part  801  anel  21  (]FR  805). 10  have  ben:)) 
ap|)re)ve:d  nneler  OMB  e;e)ntre)l  number 
05)10-0485;  the  colle)e;tions  of 
inibrmatie)))  in  21  (]FR  part  803  have 
hea:!!  appre)ve!el  nnele!r  C)MB  contre)! 
nnmt)i!r  05)10-04  3  7;  and  the  e:ollta:tions 
e)f  information  in  21  CFR  part  810  have 


bea:!)  appre)ve!el  nneler  OMB  e:e)ntre)l 
numhe!!' 05)10-0432. 

V.  (Comments 

lnte!re!Ste!el  |)e!r.se)ns  may  submit  e!ilhe!r 
elea;tie)nie;  e:e)mme!nts  re!gareling  this 
ele)e;mne!nt  te)  htti)://\\'\v\\'.r(;>>iil(itions.^()V 
e)r  written  e;e)mme!nts  te)  the:  Divisie)n  e)f 
De)e;ke!ls  Manage!me!nt  (sea:  ADDRESSES).  It 
is  e)nly  ne!e:e!s.s;ny  te)  se!nel  e)ne!  se:!  e)f 
e:e)mme!nts.  lelentifv  eanmneaits  with  the 
ele)e:ke!t  numher  fe)nnel  in  hrae:ke!ts  in  the: 
heaieling  e)fthis  ele)e:ume!nt.  Re!e:e!ive!el 
ea)mme!nts  may  be:  sea:!)  in  the  Divisie)n 
e)f  De)e:ke!ts  Manage!ment  he!twe!e!n  5)  a.m. 
anel  4  ]).m.,  Me)nelay  thre)ngh  lu  ielay,  cind 
will  he  pe)steal  te)  the  ele)e:ke!t  at  htlj):// 
ww’w.ivgiiUitions.^ov. 

Diileei;  lailjnieirv  15.  201  :i. 

Le!Nlie!  Kii\, 

AssisUint  (A)mniissi(>n(u  for  Policy. 
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BILLING  CODE  4160-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201 2-E-01 96] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  SAPIEN  TRANSCATHETER 
HEART  VALVE 

AGENCY:  Foeiel  <mel  Drug  Aelministratiem, 
IBIS. 

action:  Ne)lie:e. 

SUMMARY:  The  Feioel  anel  Drug 
Aehninistration  (FDA)  has  eleteirmineel 
the:  reigulateirv  reiview  perieiel  feir  SAPIFN 
TRANSCATHFTFR  HEART  VALVE  anel 
is  pnhlishing  this  notice  eif  that 
eleterniinatiem  as  reepiireel  by  law.  FDA 
lias  niaele  the  determinatiem  because  of 
the  submi.ssiem  eif  an  a])])lie:atie)n  to  the 
Diree:te)r  eif  Patents  anel  Traeleanarks. 
Deipartmeint  of  (^e)ninie:re:e,  for  the 
extensiem  eif  a  ])atent  whie:h  claims  that 
medical  elevie:e. 

ADDRESSES:  Submit  e!le:e:tre)nic 
e;e)mme!nts  tei  http-.// 

WWW. ivi>ul(it  ions. oov.  Submit  writ  tern 
petitieins  aleing  with  tlireie:  e:opie!s  anel 
written  e;e)nnne!nt.s  to  the  Divisiem  eif 
De)e:kets  Manageiment  (HFA-305).  Eeieiel 
anel  Drug  Aelministratiem,  5030  I'ishers 
Lane,  Rni.  1001,  ReK’.kville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  ErieKlman,  ()ffie:e!  eif  Reignlateiry 
Pe)lie:y,  k'eieiel  anel  Drug  Aelministratiem, 
105)03  New  Hampshire  Ave.,  Blelg.  51, 
Rm.  0284,  Silveir  Sjiring,  MD  2095)3- 
0002.  301-75)0-3002. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  (iomjietition  anel  Patent  Teirin 


Reisteinitiein  Ae;l  of  15)84  (Pnh.  L.  5)8^17) 
anel  the  (leneirie:  Aniniiil  Drug  <mel  Patent 
Teani  Reisteiratiein  Ae:t  (Pub.  L.  100-070) 
geinerally  proviele  that  ei  patemt  imiy  be: 
eixteneleel  feir  a  perieiel  eif  u])  tei  5  veiars 
se)  lemg  as  the  patemteel  ileini  (human 
elrng  iireielne;!.  aniimil  elrug  jireielue;!, 
nieelie:al  ele!vie:e.  feieiei  aelelitive,  eir  eieileir 
aelelitive)  was  suhjeie:!  tei  reigulateiry 
reiview  by  FDA  hefeire  the:  iteini  wiis 
markeiteel.  Diiele:!'  tlieise  ae;ts,  a  preiehie'.t’s 
reignlateiry  reiview  pea  ieiel  feirnis  the  basis 
feir  eleterniining  the  aniemnt  eif  extensiem 
an  ap])lie;ant  may  re!e;e!ive. 

A  regnlateiry  reivienv  peirieiel  e;onsists  eif 
Iwei  jierieiels  eif  time;  A  testing  jihase  anel 
an  appreival  phase.  Feir  meelie;al  elevie:e:s, 
the  testing  phase  he:gins  with  a  e:linie;al 
investigatiein  eif  the  elevii:e  anel  runs 
until  the  a])]ire)val  phase  heigins.  The 
appreival  jihase  starts  with  the  initial 
sidimi.ssiein  eif  an  applie:atie)n  to  market 
the  ele!vie:e  anel  e:e)ntinue!s  until 
permissiein  tei  markeit  the  elevice  is 
granteel.  Altheiugh  only  a  peirtiein  eif  a 
reignlatory  review  jieirieiel  may  e.eiunt 
teiwarel  the  ae:tnal  ameiunt  eif  extensiem 
that  the  Dire!e:le)r  eif  l^ateints  anel 
Traelemarks  may  awarel  (half  the:  te.sting 
jihase:  must  he:  suhtrae;te:el  as  well  as  anv 
time:  that  may  have:  oe:e:urre:el  hefeire:  the: 
jiatemt  was  issne:el).  l'’DA’s  ele:te:rminatie)n 
eif  the  length  eif  a  reigulateirv  re:vie:w 
j)e:rieiel  feir  a  meelie;al  ele:vie:e:  will  ine:luele: 
all  eif  the:  te:.sting  jihase:  anel  ajijiroval 
jihase:  as  sj)e:e:ifie:el  in  35  ll.S.Ci. 
1.50(g)(3)(B). 

FI3A  re:e:e:ntly  aj)j)re)ve:el  feir  marke:ling 
the:  me:elie:al  de:vie:e:.  SAldFN 
'rRANSCiATHFTFR  HEART  VAlAdi. 
SAPIFN  TRANSCATHFTFR  HEART 
VALVE  is  inelie;ate:el  feir  transfemeiral 
elelivery  in  jiatients  with  severe: 
synijitomatie:  native  aeirlic  valve  steneisis 
whei  have  he:e:n  ele:termined  hv  a  t:areliae; 
surgeon  to  he:  inojierahle  feir  eijien  aortie; 
valve  rejilacement  anel  in  wheim  existing 
e:eimorhielitie:s  woulel  neit  j)re:e:lude:  the: 
e:xj)ee;teel  benefit  freim  ce)rre:ctie)n  of  the: 
aortic  stenosis.  Suhseejiient  tei  this 
ajijireival,  the  Patent  anel  'rraelemark 
()ffie:e:  re:e;eive:(l  a  jiatent  term  reisteiratiein 
aj)j)lie:atie)n  feir  SAPIFN 
TRANSCATHl'l’ER  HEART  VALVE 
(U.S.  Patent  Nei.  5.411.552)  from 
Felwarels  Life:.scie:ne:es  AC  anel  the  Patent 
and  3'raele:mark  ()ffie;e  reejiiesteiel  FDA’s 
a.ssi.stane;e:  in  eleterniining  this  jiatent’s 
eligibility  feir  jiatent  te:rm  reisteiratiein.  In 
a  letteir  elateel  )uly  10,  2012,  FDA 
aelvi.seel  the:  Pateint  anel  Traeleimark 
Offieie  that  this  me:elie:al  elevie:e:  hael 
imelergeme  a  reigiilateiry  review  jierieiel 
anel  that  the  ajijireival  eif  SAPlliN 
TRANSCATHF'I’FR  flEART  VAlAd^ 
re:j)re)se:nte)el  the:  first  jiermitteel 
e:e)mmere:ial  marketing  or  use:  of  the: 
jireielue;t.  Theireafter,  the  Patent  anel 
Traelemark  ()fiie:e  reejiiesteid  that  the 
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FDA  (leterinine  the  ])rodu(:t’.s  regulatory 
r(!vie\v  period. 

FDA  has  deteriuined  that  the 
ap|)li(:al)le  regulatorv  nndew  period  for 
.SAIMI-IN  'rRAN.SCATHETFR  HFAR  l’ 
VALVE  is  2.473  (lavs.  Of  this  lime, 

2,106  days  occurnid  during  the  testing 
phase  of  the  nigulatory  riiview  period, 
while  367  days  occurred  during  the 
a])])roval  phase.  These  jjeriods  of  time 
w(!re  (leriv(!(l  from  the  following  dat(;s: 

1 .  'Flu;  dale  (in  nxnmption  uiidnr 
section  52()(<’)  ol  the  Fndnidl  Food,  Drug, 
and  (.'osmotic  Ad  (the  FD8-C'  Ad )  (21 
IJ.SXJ.  2(i()j(g))  involving  this  device 
hecaine  effective:  January  26.  200.'i.  The 
applicant  claims  that  the  investigational 
device  exemption  (IDE)  re(|uired  under 
,s(^ction  32()(g)  of  the  FD&O  Act  for 
human  tests  to  h((gin  h(!came  effective 
on  March  24,  2003.  However,  FDA 
records  indicate  that  the  IDE  was 
detianiiiKul  substantially  comphite  for 
clinical  studies  to  have  l){!gun  on 
January  26.  200, 1,  which  repnjsents  the 
IDE  effective  date. 

2.  The  date  an  application  was 
initiallv  submitted  with  respect  to  the 
device  under  section  515  of  the  FD(r(i 
Act  (21  U.S.a.  56()e):  November  1, 2010. 
The  applicant  claims  October  29,  2010, 
as  the  (late  the  |)remarket  approval 
ap])licati()n  (FMA)  for  SAl’IEN 
Tran.s(;athet(!r  fhxirt  Valve  (FMA 

FI 00041)  was  initially  .submitted. 
However,  FDA  nicords  indicate  that 
FMA  Fl  00041  was  submitted  on 
November  1 . 2010. 

3.  The  date  the  application  u'u.s 
approved:  November  2.  2011.  FDA  has 
verified  the  a|)plicant's  claim  that  FMA 
Fl  00041  was  a])prove(l  on  November  2. 
2011. 

'fliis  determination  of  the  ((igulatory 
revi(nv  period  estahli.shes  the  maximum 
j)ot(mtial  length  of  a  ])atent  extension. 
Ilowever.  the  IJ.S.  Fatent  and 
Trademark  Office  a])])lies  several 
.statutory  limitations  in  its  calculations 
of  the  actual  period  for  })atent  extension, 
hi  its  ap])lication  for  jiatent  extension, 
this  ap])licant  seeks  1,757  days  of  jiatent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  either 
electronic  or  written  comments  and  ask 
fora  redetermination  by  April  23,  2013. 
Furthermore,  any  intere.sted  person  may 
petition  I'DA  for  a  determination 


regarding  whether  the  apjilicant  for 
extension  acted  with  due  diligence 
during  the  regulatorv  review  jieriod  by 
Augu.st  21, 2013.  'I’o  meet  its  Imrden.  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (.See  H. 

Rept.  8.')7.  part  1.  ‘.IHth  (long..  2(1  .sess., 
])]).  41-42.  1984.)  Fetitions  should  he  in 
the  formal  specified  in  21  (IFR  10.30. 

Interested  persons  may  sidmiit  to  the 
Division  of  Dockets  Management  (.see 
ADDRESSES)  electronic  or  written 
comments  and  written  ])etiti()ns.  It  is 
only  necessary  to  .send  one  set  of 
comments.  However,  if  you  submit  a 
written  petition,  you  must  submit  three 
cojiies  of  the  petition.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  and  |ietitions  that 
have  not  been  made  publicly  available 
on  http://www.regidations.gov  mav  be 
viewed  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m.. 
Monday  through  fTiday. 

l)at(Hi:  I'liliriiarv  I.t.  2013. 

Leslie  Kiix, 

Assistant  (ionnnissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0001] 

Request  for  Nominations  for  Voting 
and/or  Nonvoting  Consumer 
Representatives  on  Public  Advisory 
Committees  or  Panels  and  Request  for 
Notification  From  Consumer 
Organizations  Interested  in 
Participating  in  the  Selection  Process 
for  Nominations  for  Voting  and/or 
Nonvoting  Consumer  Representatives 
on  Public  Advisory  Committees  or 
Panels 

AGENCY:  Food  and  Drug  Administration. 
HITS. 

action:  Notice. 

SUMMARY:  I'lu;  Food  and  Drug 
Administration  (FDA)  is  r(;(|U(!.stiug  that 
any  coiisumor  organizations  intorostod 
in  participating  in  the  soloction  of 
voting  and/or  nonvoting  consumer 
repre.sentatives  to  serve  on  its  advisory 
committees  or  panels  notify  FDA  in 


writing.  FDA  is  also  reijue.sting 
nominations  for  voting  and/or 
nonvoting  consumer  rejiresentatives  to 
serve  on  advisory  committees  and/or 
lianels  for  which  vacancies  currently 
exist  or  are  expected  to  occur  in  the  near 
future.  Nominees  recommended  to  serve 
as  a  voting  or  nonvoting  consumer 
representative  may  either  be  self- 
nominated  or  may  he  nominated  by  a 
consumer  organization.  Nominations 
will  he  accepted  for  current  vacancies 
and  for  tho.se  that  will  or  may  occur 
ihrough  December  2013. 

DATES:  Any  consumer  organization 
intere.sted  in  participating  in  the 
.selection  of  an  appropriate  voting  or 
nonvoting  member  to  represent 
consumer  interests  on  an  FDA  advi.sory 
committee  or  })anel  may  send  a  letter  or 
email  stating  that  interest  to  FDA  by 
March  2.'5.  2013,  for  vacancies  listed  in 
this  notice.  Concurrently,  nomination 
materials  for  jirosjiective  candidates 
should  he  sent  to  FDA  by  March  25, 
2013. 

ADDRESSES:  All  statements  of  interest 
from  consumer  organizations  intere.sted 
in  partici])ating  in  the  selection  process 
and  consumer  representative 
nominations  should  he  .sent 
electronically  to  (A'@()('..FDA.(1()V,  by 
mail  to  Advi.sory  Committee  Oversight 
and  Management  Staff,  10903  New 
Hamj)shir(!  Av(!..  bldg.  32.  rm.  .'1129, 
Silv(;r  Spring.  MD  20993-0002.  or  by  fax 
to  301-847-8()40.  Information  about 
becoming  a  member  of  an  F’DA  advisory 
c()nnnitte(;  can  he  obtained  by  visiting 
FDA’s  \V(!h  site  at  http://www.fda.gov/ 
Advisoivdommit  tees/defan  It. htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dornette  Spell-LeSane,  Advi.sory 
Committ(;e  Oversight  and  Managem(;nt 
Staff,  Food  and  Drug  Administration, 
10903  New  Hampshire  Ave.,  Bldg.  32. 
rm.  .'ll  29.  Silver  Sjiring,  MD  20993- 
0002, 301-796-8224. 
dornette.sjyelllesane®  fda.hhs.gov. 

For  (piestions  relating  to  s])(;cific 
advi.sory  commitl(!(;.s  or  ])anel.s,  contact 
the  ai)proi)riate  i)erson  listed  in  table  1 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

F’or  (piestions  relating  to  sp(!cific 
advisorv  committees  or  panels,  contact 
the  appr()])riate  person  listed  in  table  1 
of  this  document. 


Table  1— Advisory  Committee  Contacts 

Contact  person 

Committee/panel 

Diane  Goyette,  Center  for  Drug  Evaluation  and  Research,  Food  and  Drug  Administration,  10903 
New  Hampshire  Ave.,  Bldg.  31,  Rm.  2408,  Silver  Spring,  MD  20993-0002,  301-796-9014,  FAX: 
301-847-8533,  Diane.Goyette@fda.hhs.gov. 

Anti-Infective  Drugs. 
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Table  1— Advisory  Committee  Contacts— Continued 

Contact  person  Committee/panel 

Kristina  Toliver,  Center  for  Drug  Evaluation  and  Research,  Food  and  Drug  Administration,  10903  Cardiovascular  and  Renal  Drugs. 

Ne\w  Hampshire  Ave.,  Bldg.  31,  Rm.  2408,  Silver  Spring,  MD  20993-0002,  301-796-0063,  FAX; 

301  -847-8533,  Kristina.  Tolliver@fda.hhs.gov. 

Diem-Kieu  Ngo,  Center  for  Drug  Evaluation  and  Research,  Food  and  Drug  Administration,  10903  Endocrinologic  and  Metabolic  Drugs. 

New  Hampshire  Ave.,  Bldg.  31.  Rm.  2408,  Silver  Spring,  MD  20993-0002,  301-796-9001  X9021, 

FAX:  301-847-8533,  Diem.Ngo@fda.hhs.gov. 

Glendolynn  Johnson,  Center  for  Drug  Evaluation  and  Research,  Food  and  Drug  Administration,  Nonprescription  Drugs  and  Peripheral 
10903  New  Hampshire  Ave.,  Bldg.  31,  Rm.  2434,  Silver  Spring,  MD  20993-0002,  301-796-9001,  and  Central  Nervous  System  Drugs. 
FAX:  301-847-8533,  Glendolynn.Johnson@fda.hhs.gov. 

Cindy  Hong,  Center  for  Drug  Evaluation  and  Research,  Food  and  Drug  Administration,  10903  New  Pulmonary  Allergy  Drugs. 

Hampshire  Ave.,  Bldg.  31,  Rm.  2528,  Silver  Spring,  MD  20993-0002,  301-796-0889,  FAX:  301- 
847-8533,  Cindy.Hong@fda.hhs.gov. 

Karen  Strambler,  Center  for  Food  Safety  and  Applied  Nutrition,  Food  and  Drug  Administration,  5100  Food  Advisory  Committee. 

Paint  Branch  Pkwy.,  Rm.  1C016,  College  Park.  MD  20740,  240-402-2589,  FAX:  301-436-2657. 

FoodAdvisoryCommittee  @fda.hhs.  gov. 

Donald  Jehn,  Center  for  Biologies  Evaluation  and  Research,  1401  Rockville  Pike  (HFM-71),  Rock-  Vaccines  and  Related  Biological  Prod- 
ville,  MD  20852,  301-827-1293,  FAX:  301-827-0294,  Donald.Jehn@fda.hhs.gov.  ucts. 

Jamie  Waterhouse,  Center  for  Devices  and  Radiological  Devices,  Food  and  Drug  Administration,  Circulatory  System  Devices  and  Ear, 
10903  New  Hampshire  Ave.,  Bldg.  66,  Rm.  1611,  Silver  Spring,  MD  20993-0002,  301-796-3063,  Nose  and  Throat  Devices  Panel. 

FAX:  301-847-8116,  Jamie.Waterhouse@fda.hhs.gov. 

Shanika  Craig,  Center  for  Devices  and  Radiological  Devices,  Food  and  Drug  Administration,  10903  Microbiology  Devices  Panel. 

New  Hampshire  Ave.,  Bldg.  66,  Rm.  1613,  Silver  Spring,  MD  20993-0002,  301-796-6639,  FAX: 

301-847-8121 ,  Shanika.Craig@fda.hhs.gov. 

Sara  J.  Anderson,  Center  for  Devices  and  Radiological  Health,  10903  New  Hampshire  Ave.,  Bldg.  Orthopaedic  and  Rehabilitation  Devices 
66,  Rm.  1544,  Silver  Spring,  MD  20903,  301-796-7047,  FAX:  301-847-8121,  Panel. 

Sara.  Anderson  @fda.hhs.  go  v. 


I'DA  is  n;(]iiesting  noiiiiiiatioiis  for  ropro.smitativris  for  tlu;  vacancies  listrul 
voting  and/or  nonvoting  consumer  in  table  2  of  this  docninent: 

Table  2— Committee/Panel  Vacancies 


Anti-Infective  Drugs  . 

Knowledgeable  in  the  fields  of  infectious  disease,  internal  medicine,  microbiology,  pediatrics, 
epidemiology  or  statistics,  and  related  specialties 

Cardiovascular  and  Renal  Drugs  . 

Knowledgeable  in  the  fields  of  cardiology,  hypertension,  arrhythmia,  angina,  congestive 
heart  failure,  diuresis,  and  biostatistics. 

Endocrinologic  and  Metabolic  Drugs . 

Reviews  and  evaluates  data  concerning  the  safety  and  efficacy  of  marketed  and  investiga¬ 
tional  human  drugs  products  for  use  in  the  treatment  of  endocrine  and  metabolic  dis¬ 
orders. 

Nonprescriplion  Drugs  . 

Knowledgeable  in  the  fields  of  internal  medicine,  family  practice,  clinical  toxicology,  clinical 
pharmacology,  pharmacy,  dentistry,  and  related  specialties. 

Peripheral  and  Central  Nervous  System  Drugs  . 

Knowledgeable  in  the  fields  of  neurology,  neuropharmacology,  neuropathology,  otolaryn¬ 
gology,  epidemiology  or  statistics,  and  related  specialties 

Pulmonary  Allergy  Drugs . 

Knowledgeable  in  the  fields  of  pulmonary  medicine,  allergy,  clinical  immunology,  and  epide¬ 
miology  or  statistics 

Food  Committee  . 

Knowledgeable  in  the  areas  of  food  technology,  pediatric  development,  nutrition,  food  micro¬ 
biology  and  toxicology 

Vaccines  and  Related  Biological  Products  . 

Knowledgeable  in  the  fields  of  immunology,  molecular  biology,  rDNA,  virology,  bacteriology, 
epidemiology  or  biostatistics,  allergy,  preventive  medicine,  infectious  diseases,  pediatrics, 
microbiology,  and  biochemistry 

Circulatory  System  Devices  Panel  . 

Knowledgeable  in  the  safety  and  effectiveness  of  marked  and  investigational  devices  for  use 
in  the  circulatory  and  vascular  systems. 

Ear,  Nose,  and  Throat  Devices  Panel  . 

Knowledgeable  in  the  safety  and  effectiveness  of  marketed  and  investigational  ear,  nose 
and  throat  devices 

Microbiology  Devices  Panel  .  I  1 -Nonvoting  .  I  Immediately. 


Commiftee/panel/areas  of  expertise  needed 


Current  and 
upcoming 
vacancies 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Voting  . 

1 -Nonvoting  . 

1 -Nonvoting  . 


Approximate  date 
needed 

December  1 , 2013. 
July  1,  2013. 

July  1,  2013. 

July  1,  2013. 
Immediately. 

June  1,  2013. 

July  1,  2013. 
Immediately. 

July  1,  2013. 
Immediately. 
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Table  2— Committee/Panel  Vacancies— Continued 


Committee/panel/areas  of  expertise  needed 

Current  and 
upcoming 
vacancies 

Approximate  date 
needed 

Knowledgeable  in  data  concerning  the  safety  and  effectiveness  of  marketed  and  investiga¬ 
tional  in  vitro  devices  for  use  in  clinical  laboratory  medicine  including  microbiology,  virol¬ 
ogy,  and  infectious  disease  and  makes  appropriate  recommendations 

Orthopaedic  and  Rehabilitation  Devices  Panel . 

1 -Nonvoting  . 

September  1, 

Knowledgeable  in  data  concerning  the  safety  and  effectiveness  of  marketed  and  investiga¬ 
tional  orthopaedic  and  rehabilitation  devices 

2013. 

1.  Functions 

A.  Anti-Infactive  Drugs 

'I’lu!  coinniittee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  infectious 
diseases  and  disorders  and  makes 
approjaiate  recommendations  to  the 
(k)mmissioner  of  Food  and  Drugs. 

//.  (jurdiovusculav  and  Ramd  Drugs 

The  Committee  reviews  and  m  aluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  ])roducts  for 
use  in  the  treatnumt  of  cardiovascular 
and  renal  disorders  and  makes 
a])pro])riate  recommendations  to  the 
Commi.ssioner  of  h’ood  and  Drugs. 

li.  Kndocrinologir.  and  Matabolic  Drugs 

The  Committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  endocrine  and 
metabolic  disorders  and  makes 
appropriate  recommendations  to  the 
Commi.ssioner  of  Food  and  Drugs. 

C.  Nonprascriplion  Drugs 

The  Committee  reviews  and  evaluattjs 
available  data  concerning  the  safety  and 
(d’fectiveness  of  o\'er-the-counter 
(nonprescrijdion)  human  drug  ])roduct.s. 
or  any  other  FDA-regulated  product,  for 
use  in  the  treatment  of  a  broad  spei;trum 
of  human  .symj)toms  and  di.seases  and 
advises  the  Commissioner  of  Food  and 
Drugs  either  on  the  issuance  of 
monogra])hs  establishing  conditions 
under  which  the.se  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded  or  on  the  ap])roval  of  new 
drug  applications  for  such  drugs.  The 
Committee  will  serve  as  a  forum  for  the 
exchange  of  views  regarding  the 
])rescription  and  nonprescription  status, 
including  switches  from  one  status  to 
another,  of  these  various  drug  |)roducts 
and  combinations  thereof.  The 
Committee  may  akso  conduct  peer 
review  of  Agency  sponsored  intramural 


and  extramural  .scientific  biomedical 
])rograms  in  .snpj)ort  of  h’DA’s  mi.ssion 
and  regulatory  responsibilities. 

D.  Paripharal  and  ('.untied  Nervous 
system  Drugs 

The  Committ(!e  reviews  and  (!valuates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
us(!  in  the  treatment  of  neurologic 
disea.ses  and  makes  apj^ropriate 
r(!commendations  to  the  Commi.ssioner 
of  Food  and  Drugs. 

E.  Pulnnmarv  Allergy  Drugs 

rhe  Committee!  revi(!ws  and  evaluates 
available  data  conc(!rning  th(!  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  ill  the  treatment  of  ])uhnonarv 
disease  and  disea.sixs  with  allergic  and/ 
or  immunologic  mechanisms  and  makes 
appropriate  recommendations  to  the 
Commissioner  of  Food  and  Drugs. 

F.  Food  Advisory  (Committee 

The  Committee  provides  advice  to  the 
('ommissioner  of  Food  and  Drugs  and 
other  appropriate  officials,  on  emerging 
food  safety,  food  science,  nutrition,  and 
other  food-related  health  issues  that 
FDA  considers  of  jjrimary  importance 
for  its  food  and  cosmetics  ])rograms.  flu! 
Committee  may  be  charged  with 
reviewing  and  evaluating  available  data 
and  making  recommendations  on 
matters  such  as  tho.se  relating  to:  (1) 
Broad  scientific  and  technical  food  or 
cosmetic  related  i.ssues,  (2)  the  .safety  of 
new  foods  and  food  ingredients.  (8) 
labeling  of  foods  and  cosmetics,  (4) 
nutrient  needs  and  nutritional 
adecpiacy.  and  (.'5)  safe  ex|)o.sure  limits 
for  food  contaminants.  The  Committee 
mav  also  be  asked  to  provide  advice  and 
make  recommendations  on  ways  of 
communicating  to  the  public  the 
])otential  risks  as.sot:iated  with  the.se 
issues  and  on  approaches  that  might  be 
considered  for  addressing  the  issues. 


(1.  Vaccines  and  Related  Riologic 
Products 

The  Ciommittee  reviews  and  evaluates 
data  concerning  the  safetv, 
effectiveness,  and  appropriate  use  of 
vaccines  and  related  biological  products 
which  are  intended  for  use  in  the 
|)revention.  treatment,  or  diagnosis  of 
human  diseases,  and.  as  reciuired,  anv 
other  ])rodut:t.s  for  which  FDA  has 
regulatory  resjionsihility.  The 
Committee  akso  considers  the  cpiality 
and  relevance  of  FDA's  rihsearcli 
program  which  provides  scientific 
sujiport  for  the  regulation  of  these 
jiroducts  and  makes  a|)proj)riate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

//.  (Certain  Panels  ol  the  Medical  Devices 
Advisory  C.onun  it  tee 

The  Committei!  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation.  With  the  exception  of  the 
Medical  Diivices  Dis])ute  Resolution 
Panel,  each  panel,  according  to  its 
specialty  area:  advises  on  the 
classification  or  recla.ssification  of 
devices  into  one  of  three  regulatory 
categories:  advises  on  any  possible  risks 
to  health  associated  with  the  use  of 
devices:  advises  on  formulation  of 
product  development  protocols:  reviews 
premarket  approval  applications  for 
medical  devices:  reviews  guidelines  and 
guidance  documents:  recommends 
exemjition  of  certain  devices  from  the 
application  of  portions  of  the  Federal 
Food,  Drug,  and  (iosmetic  Ac:t;  advises 
on  the  necessity  to  ban  a  device:  and 
responds  to  recpiests  from  the  Agency  to 
review  and  make  recommendations  on 
sjiecific  i.ssues  or  problems  conciiining 
the  safetv  and  effectiveness  of  devices. 
With  the  exception  of  the  Medical 
Devices  Dispute  Resolution  I’anel.  each 
panel.  act:ording  to  its  sjiecialty  area, 
mav  also  make  appropriate 
recommendations  to  the  (Commissioner 
of  F'ood  and  Drugs  on  issues  relating  to 
the  design  of  clinical  studies  regarding 
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the  satetv  ami  elTixlixaaiess  ol  marketed 
and  investigational  dinices. 

II.  Oiteria  for  Memb«;rs 

I’ersons  nominated  for  memlanshi])  as 
consnimM'  representatives  on  tlie 
committees  or  panels  shonid  meet  the 
following  criteria:  (1)  Demonstrate  ties 
to  consumer  and  comnumitv-based 
organizations.  (2)  be  able;  to  analvze 
t(x:hnicai  data.  (3)  under.stand  research 
dcisign.  (4)  discuss  benefits  and  risks, 
and  (.'i)  evaluate  tin*  .safetv  and  efficacy 
of  j)rodnct.s  under  review.  The 
consumer  repmsentativii  should  he;  able 
to  repre.sent  the  consumer  janspective 
on  issues  and  actions  before  the 
advisory  committee:  servt!  as  a  liaison 
Ixitween  the  committee  and  interested 
consumers,  associations,  coalitions,  and 
consumer  organizations:  and  facilitate 
dialogm;  with  the  advisory  committees 
on  .scientific  issues  that  affect 
consnimM's. 

III.  Selection  Procedures 

.Selection  of  members  representing 
consumer  interests  is  conducted 
through  ])rocednres  that  include  the  ns(! 
of  organizations  representing  tin;  ])nhlic 
int(;r(;.st  and  |)nhlic  advocaev  groups. 
These  organizations  recommend 
nominees  for  the  Agenev's  selection. 
Ke|)re.s(;ntatives  from  the  consnm(;r 
h(;alth  branches  of  Fed(;ral.  .State,  and 
local  governm(;nts  also  mav  |)articii)ate 
in  tin;  sel(;ction  i)roc(;ss.  Any  consnnn;r 
organization  inl(;rested  in  i)artici|)ating 
in  tin;  selection  of  an  ap])ro])riat(;  voting 
or  nonvoting  nn;ml)(;r  to  r(;|)r(;sent 
consumer  int(;r(;sts  shonid  send  a  l(;tter 
stating  that  int(;r(;st  to  FDA  (s(;(; 
ADDRESSES]  within  30  days  of 
publication  of  this  document. 

Within  tin;  snl).s(;(pn;nt  30  davs.  FDA 
will  compih;  a  list  of  consumer 
organizations  that  will  ])articipate  in  the 
selection  |)roc(;.ss  and  will  forward  to 
each  such  organization  a  ballot  listing 
thr(;e  to  five  (inalified  nominees  selected 
by  the  Ag(;ncy  based  on  tin;  nominations 
r(;ceiv(;d.  together  with  each  nominee’s 
current  cnrricuhnn  vita;;  or  resume. 
Ballots  an;  to  be  filled  out  and  retnrin;;! 
to  FDA  within  30  days.  3'in;  nomiin;e 
r(;c(;iving  the  highest  nmnl)(;r  of  vot(;s 
ordinarily  will  lx;  s(;lected  to  serve  as 
tin;  nn;ml)(;r  repr(;s(;nting  consumer 
int(;r(;st.s  for  that  particular  advisory 
committe;;  or  jjanel. 

IV.  Nomination  Procedures 

Any  inter(;st(;d  p(;rson  or  organization 
may  nominat;;  one  or  mon;  (inalified 
persons  to  r(;pr(;s{;nt  consumer  int(;r(;st.s 
on  the  Agency’s  advisory  committ(;(;s  or 
jjanels.  .Self-nominations  are  also 
accepted.  Potential  candidat(;s  will  he 
r(;(inin;d  to  provide  d(;tail(;d  information 


concerning  such  matters  as  financiid 
holdings.  employnn;nt,  and  r(;search 
grants  and/or  contracts  to  p(;rmit 
(;valnation  of  jxKssihle  sourc(;s  of 
conflicts  of  int(;r(;st. 

All  nominations  shonid  inclmh;:  a 
cov(;r  l(;tter:  a  curriculum  vitai;  or 
r(;sume  that  includ(;s  tin;  nomiiu;(;’s 
office  addn;ss,  telephoiu;  number,  and 
email  addr(;ss;  and  a  li.st  of  consumer  or 
conmumity-l)as(;d  organizations  for 
which  tin;  candidat(;  can  d(;monstrate 
active;  participation. 

Nominations  also  should  sp(;cifv  the 
advisory  committ(;e(s)  or  ])anel(s)  for 
which  the  nomine;;  is  recommended.  In 
addition,  nominations  shonid  include 
confirmation  that  the  nominee  is  aware; 
of  the;  nomination  and  is  willing  to  serve 
as  a  member  of  the;  advi.sory  committ;;;; 
or  ])an(;l  if  s(;l(;ct;;d. 

The  term  of  office  is  uj)  to  4  y;;ars. 

FDA  will  r;;vi;;w  all  nominations 
r;;;:eiv;;(l  within  tlu;  sp;;cifi(;(l 
tim;;iram;;s  and  prepare;  ei  ballot 
containing  the;  mnnes  of  (|naliii(;el 
nominee;s.  Nam(;s  not  se;le;e:t(;d  will 
r(;m<iin  on  <t  list  of  e;ligihle;  n()min(;e;s 
iinel  he;  r(;vie;w(;(l  ])e;riodlc;dlv  hv  FDA  to 
d(;te;rmin(;  continued  int(;r(;st.  ll]);)!! 
se;le;cting  epuilifie;;!  nomine(;s  for  the; 
hiillot,  k’DA  will  ])rovide;  tho.se; 
consumer  org.miziitions  th.it  are; 
])iutie:ipiiting  in  the;  s(;le;(:tion  proe:e;ss 
with  the  oi)i)e)rtnnity  to  vote;  on  the; 
list;;;!  nomine;e;s.  Only  organiziitions 
vote;  in  the  s(;l(;ctie)n  proc(;ss.  Per.sons 
who  nomimite;  th(;mse;lv(;s  to  s(;rv(;  as 
voting  or  nonvoting  consumer 
re;|)r(;se;ntative;s  will  not  participate  in 
the  .sel(;ction  |)r()ce.ss. 

FDA  s(;(;ks  to  include  the;  vie;ws  of 
women  and  men,  m(;mhe;rs  of  all  nicial 
and  ethnic  groups,  and  inelividneils  with 
and  without  disahiliti(;s  on  its  advisorv 
ce)mmitt(;e;s  and  lh(;re;f()re,  ene:onrag(;s 
nominiitions  of  eippropriately  (pialified 
caneli(l;it(;s  from  th(;se;  groui)s. 

This  notice;  is  issued  under  the; 
Fe;(l(;nil  Advi.sory  Oommittee;  Act  (.'5 
IJ..S.(’,.  €i])p.  2)  and  21  Ol'  K  part  14 
relating  to  eidvisorv  committ(;(;s. 

I)iit(!(l:  l‘’(!l)iii;iiv  15.201:5. 

|ill  IIarl/.l(;r  VVarn(;r, 

Ac.tino  Associdli^  (Ainiinissioiiar  for  Spocial 
Modicol  dro^ninis. 

|1K  Ddc.  2()i:i-()4(l.5!)  Mhsl  2-21-1:1;  (1:4.5  !ini| 
BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Federal  interagency 
Traumatic  Brain  Injury  Research 
(FITBIR)  Informatics  System  Data 
Access  Request 

summary:  In  compliance  with  the; 
re;(inir(;m(;nt  of  .Se;e:tion  3.‘i()(i(c)(2)(A)  of 
the;  Pajierwork  Reduction  Act  of  193.5, 
for  opportunity  for  public  (:omme;nt  on 
])r()])o.se;d  data  c()ll(;(:tion  iirojects,  the; 
National  Institute  of  Ne;urol()gi(:al 
Disorders  and  .Stroke  (NIND.S),  the 
National  lnstitut(;s  of  Health  (NIH),  will 
publish  periodic  summaries  of  proposed 
projects  to  be;  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  ajiproval. 

Writteai  comments  and/or  .sngg(;.stion.s 
from  the;  public  and  (dfecte;;!  agencies 
are;  invited  to  addr(;.ss  one;  or  more  of  the 
following  ])()int.s:  (1)  \Yh(;ther  the; 
pr()])().sed  collection  of  information  is 
ne;c(;s.sary  for  the;  jiroper  ]K;rformanc(;  of 
the;  function  of  the  ag(;ncy.  including 
whe;the;r  the;  information  will  have; 
jiractical  utility:  (2)  The  accuracy  of  the 
agency’s  e;.stimat(;  of  the;  burden  of  the; 
pr()|)()se;(l  collection  of  information, 
including  the;  validity  of  the 
m(;thod()l()gv  and  as.sum|)tion.s  used;  (3) 
The  (juality,  utility,  and  claritv  of  the; 
information  to  he  c()lle;cl(;d;  and  (4) 
Minimize;  the;  l)ur(le;n  of  the;  coll(;(:ti()n  of 
information  on  tho.se  who  are;  to 
r(;.s])e)n(l,  including  the  use  of 
appre)])riat(;  automated.  e;le;ctronic. 
me;chanical.  or  othe;r  technological 
colk;cti()n  te;chni(iiu;s  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
re;(iu(;.st  more  information  on  the; 
jirojio.sed  jiroject,  obtain  a  copy  of  the; 
data  coll(;ction  plans  and  instruments, 
or  to  submit  written  (;omm(;nt.s,  contact 
R(;h(;c(:a  b.  Fr(;(le;ri(:k,  Office;  of  .Science 
Policy  and  Planning.  OSPP,  NIND.S, 

Nlll,  31  Ce;nter  Drive.  Building  31, 

Room  8A()3.  Bethesda,  MD  20892;  call 
301-490-9271:  or  Email: 
ivbo(:(:(i.fiv(1erick@nih.<>ov. 

(fonimont  Duo  Dcito:  Oomments 
r(;gar(ling  this  information  ce)lle;ction  are; 
best  assured  of  having  their  full  (;ff(;ct  if 
r(;ceive;(l  within  OO-days  of  the;  date  of 
this  publication. 

Proposed  C.ollocAion:  l'’e;(leral 
Interagency  Traumatic  Brain  Injury 
R(;.se;arch  (FlTBlR)  informatics  .Sv.ste;m 
Data  Acce;s.s  R(;(iu(;.st. 

Need  and  {/sy;  of  Information 
(JoIloc:tion:The  FI’FBIR  Informatics 
.System  Data  Acc(;.ss  Re;(iue;st  form  is 
ne;e:(;.ssary  for  “Recipient”  Princijial 
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Investigators  and  tli(;ir  organization  or 
(:or])orations  with  apjjioved  assurance 
Iroin  the  Did  IS  OlTice  ofl  Inman 
Research  Rrot(!ctions  to  access  data  or 
images  from  the  FITBIR  Informatics 
System  for  research  ])nr|)os(!s.  The 
l)rimary  us(;  of  this  information  is  to 
(locimumt.  track,  monitor,  and  evaluate 
the  n.se  of  the  I'dTBIR  datasets,  as  well 
as  to  notify  intenisted  recipients  of 
iijalates.  corrections  or  otlier  changes  to 
the  database. 

FnHjunncy  of  Hasponsc:  Once  ])er 
nupiest. 


/\//f;ctef/  Public:  Individuals. 

Type  of  Hespondenis:  R(!S(!archers 
intenisted  in  obtaining  access  to  study 
data  and  images  from  the  FITBIR 
hd'ormatics  System  for  re.search 
])nr|)o.ses. 

The  annual  r(!|)orting  burden  is  as 
follows; 

Estiiuulcd  Niiiuhcr  of  Hcspondciits: 
a])])roximatelv  40. 

Hstimuted  Number  of  Ilesponses  per 
Respondent:  Once  p(!r  nupiest. 

Average  Burden  Hours  per  Besi)onse: 
tt.'j/OO. 

Estimated  Annual  Burden  Hours 


Estimated  Toted  Annual  Burden 
Hours  Beejuested:  (>8. 

Tlu;n!  are  two  scenarios  for 
comphiting  the  form.  The  first  is  where 
the  Brincipal  Investigator  (BI)  comjiletes 
the  entiri!  FITBIR  Informatics  System 
Data  Access  Recpiest  form,  and  the 
.second  where  the  FI  has  the  Re.search 
A.ssistant  Ixigins  filling  out  the  form  and 
FI  provides  the  final  reviews  and  signs 
it.  The  estimated  animal  burden  hours 
to  complete  the  data  nujuest  form  are 
listed  below. 


Form 

Number  of  re¬ 
spondents 

Frequency  of 
response 

Average  time 
per  response 
(in  hours) 

Annual  hour 
burden 

FITBIR  Informatics  System  Data  Access  Request . 

40 

1 

95/60 

63 

Total  . 

63 

Dated:  l-’chruary  13.  2013. 

Oiirolini;  Lewis, 

E.\(u:iiti\v  Officer.  Neitioiud  Iiisliliilc  of 
Neurological  Disorders  and  Stroh'.  Nalioind 
Inst  it  ales  of  Health. 

II’K  Doc.  2()i:i-()4i:i()  Mled  2-21-1:1;  H:4,S  ain| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  review;  Comment 
Request:  Methodological  Studies  for 
the  Population  Assessment  of 
Tobacco  and  Health  (PATH)  Study 

SUMMARY:  Under  the  provisions  of 
Section  .85()7(a)(l)(D)  of  the  Faperwork 
Reduction  Act  of  19U5.  the  National 
Institute  on  Drug  Abuse  (NIDA),  the 
National  Institutes  of  Health  (NIH)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  recpiest  to  review 
and  approve  the  information  collection 
li.sted  below.  'I’liis  jiroposed  information 
collection  was  ])revionslv  published  in 


the  Federal  Register  on  November  2(). 
2012.  Vol.  77.  No.  227,  j).  704 .'ll  and 
allowed  00-days  for  public  comment. 
Two  comments  were  received  in 
sniiport  of  this  nupie.st.  The  pnrpo.se  of 
this  notice  is  to  allow  an  additional  80 
days  for  ])ul)lic  comment.  'The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
recpiired  to  respond  to.  an  information 
collection  that  has  been  extended, 
revised,  or  imjilemented  on  or  after 
October  1,  lOO.I.  unless  it  dis|)lays  a 
cnrrentlv  valid  OMB  control  nuinher. 

Proposed  (Jollection:  Title:  (Cognitive 
Testing  of  Instrumentation  and 
Materials  for  Fopulation  A.sse.ssinent  of 
Tobacco  and  Health  (FATH)  Study. 

Type  of  Information  (Collection  Bequest: 
New.  Need  and  Use  of  Information 
Collection:  The  FATII  study  will 
e.stahlish  a  populatioii-hased  framework 
for  monitoring  and  asse.ssing  the 
behavioral  and  health  impacts  of 
regulatory  provisions  implemented  as 
part  of  the  F’amily  Smoking  Frevention 
and  Tobacco  Control  Act  (FSFTCA)  by 
the  Food  and  Drug  Administration 


(FDA).  NIDA  is  reipiesting  generic 
approval  from  (1MB  for  methodological 
studies  to  improve  the  FATH  studv 
instrumentation  and  data  collection 
procedures.  The.se  methodological 
.studies  will  support  ongoing  asse.ssment 
and  refinement  of  the  FATH  stiulv's 
design,  and  highlight  wavs  to  improve 
.study  implementation,  data  collection 
procedures,  and  technicjues  for  retention 
and  followup.  Data  collection  methods 
to  he  used  in  the.se  methodological 
studies  include:  in-per.son  and 
tele])hone  surveys;  weh  and 
smartphone/mohile  phone  surveys;  and 
focus  group  and  individual  in-dej)th 
qualitative  interviews.  Biospecimens 
may  also  he  collected  from  adults. 

Frequency  of  Response:  Annual  |As 
needed  on  an  on-going  and  c;onc;urrent 
basis).  Affected  Individuals. 

Type  of  Respondents:  Youth  (ages  12- 
17)  and  Adults  (ages  18-I-).  Annued 
Reporting  Burden:  See  Table  1.  The 
annualized  cost  to  respondents  is 
estimated  at:  ,$871,284.  There  are  no 
capital,  operating  or  maintenance  costs. 


Table  1— Estimated  Annual  Reporting  Burden  Summary— Methodological  Studies  for  the  PATH  Study 


Data  collection  activity 

Type  of  respondent 

Number  of 
respondents 

Responses 

per 

respondent 

Hours  per 
response 

Annual  hour 
burden 

In-person  and  telephone  surveys  . 

Adults  . 

5,000 

1 

9%0 

7,500 

Youth  . 

3,500 

1 

®%o 

5,250 

Web  and  smartphone/mobile  phone 

Adults  . 

5,000 

1 

9%0 

7,500 

surveys. 

Youth  . 

3,500 

1 

®%0 

5,250 

Focus  groups  and  individual  in-depth 

Adults  . 

1,000 

1 

2 

2,000 

qualitative  interviews. 

Youth  . 

1,000 

1 

2 

2,000 

Biospecimen  collection  . 

Adults  . 

1,000 

1 

250 

12336 
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Continued 


Data  collection  activity 

Type  of  respondent 

Number  ol 
respondents 

Responses 

per 

respondent 

Hours  per 
response 

Annual  hour 
burden 

Total  .  .  .  . 

20,000 

29,750 

IhujiK^sl  for  (A)nuii(!nts:  Written 
coinnuiiits  and/or  suggestions  Irom  the 
|)ul)li(:  and  aflectcui  agencies  are  invited 
on  one  or  mon;  ol  the  Idllowing  points: 

(1)  Wlietlier  tlie  proposiid  collection  of 
information  is  necessary  for  tin;  proper 
pm  forinance  of  the  function  of  the 
agencv,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proj)osed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptit)ns  used;  (3)  Ways  to  enhance 
the  (jualitv.  ntilitv.  and  claritv  of  the 
information  to  he  collected:  and  (4) 

Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
an;  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  oth(;r  technological 
collection  technitpies  or  oth(;r  forms  of 
information  technology. 

DiivcA  (kminwnts  to  OMB:  Writt(;n 
comments  and/or  .sngg(;stions  r(;garding 
the  item(s)  c;ontain(;d  in  this  notice, 
especiallv  regarding  the  e.stimated 
public  burden  and  associat(;d  respon.se 
time,  shoidd  he  dir(;cted  to  tin;:  (Iffice 
of  Management  and  Uudget.  Office  of 
R(;gulatorv  Affairs. 

OIBA  suhniission&oiuh.oop.^ov  or  by 
fax  to  2()2-39.'i-()t)74.  Attention:  Desk 
Officer  for  NIH.  To  recjnest  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  flata  collection 
plans  and  instruments,  contact:  Kevin  IT 
Conway.  Fh.D..  Deputy  Director. 

Division  of  Epidemiology.  Services,  and 
Fr(;vention  Research.  National  Institute 
on  Drug  Abuse.  (iOOl  Executive  Blvd.. 
Room  .'iltt.'j;  Rockville.  MD  2()H.'i2.  or 
call  non-toll  free  nnmher  3()l-443-87.'i.'j 
or  email  vonr  retpiest.  including  vour 
addr(;ss  to:  BATHprojoctofficor 
nih.gov. 

(Jonnnonts  Duo  Palo:  Comments 
r(;garding  this  information  collection  are 
h(;st  assnr(;d  of  having  their  full  (;ffect  if 
received  within  3()-dav.s  of  the  date  of 
this  publication. 

Dated:  l-’tihruarv  19.  2013. 

(ilenda  ).  (iiinrey. 

I'.wciiliw  Officer  IC).\I  PirvcInrI.  .Waliniuil 
Inslitutu  on  i)riig  Ahusa  I.XIDA ). 

II  R  I)(m:.  2in:i-0412»  Filed  2-21-i:i;  8:4")  :im| 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Draft  Program  Comment  for  Extending 
the  Duration  of  Programmatic 
Agreements  Based  on  the  Department 
of  Energy  Prototype  Programmatic 
Agreement  for  Its  Weatherization 
Assistance  Program,  State  Energy 
Program,  and  Energy  Efficiency  and 
Conservation  Block  Grant 

agency:  Advi.sory  (ionncil  on  Historic 
Preservation. 

ACTION:  Notice  of  Intent  to  Issue 
Program  (ionnmints  for  Extending  the 
Duration  of  Programmatic  Agreements 
based  on  the  Department  of  Energy 
(DOE)  Prototvpc;  Programmatic 
Agreement  for  its  W(;ath(;rization 
Assistance  Program  (WAP).  State  finergy 
Program  (SEP),  and  Eiuirgy  Effici(;nc;v 
and  Cons(;rvation  Block  Crant  (EI'XiB(i). 

SUMMARY:  rhe  Advisorv  (ionncil  on 
Historic  Pres(;rvation  (ACHP)  is 
considering  issuing  a  Program  (iomuKint 
for  the  DOE  that  would  continue  its 
program  of  tailored  conpiliance  with 
Section  lOti  of  the  National  Historic 
Pniservation  Act  for  the  Office  of 
Weatherization  and  Intergov(;rnm(;ntal 
Programs  Weatherization  Related  (irant 
Programs:  WAP,  SEP.  and  EECBG.  The 
ACHP  .seeks  public  input  on  the 
projjosed  Program  Comment. 

DATES:  Submit  comments  on  or  before 
p.m.  EST.  March  1. 2013. 
ADDRESSES:  Addre.ss  all  comments 
concerning  this  propo.sed  Program 
Comment  to  Lee  Wehh.  Office  of  F(;deral 
Agency  Programs.  Advi.sory  Council  on 
Hi.storic  Preservation.  1100 
Pennsylvania  Avenue.  NW.,  Suite  803. 
Washington.  DC.  20004.  You  mav  also 
submit  comments  via  fax  at  (202)  000- 
8047  or  via  electronic  mail  at 
Iwvhh&achp.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Wehh,  (202)  000-8.'>83,  l\vobl)@ochp.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
10(i  of  the  National  Hi.storic 
Pre.s(;rvation  Act  reepiires  federal 
agencies  to  consider  the  effects  of  their 
undertakings  on  hi.storic  ])ro])erties  and 
to  jirovide  the  A(iHP  a  reasonable 
opjiortimity  to  comment  with  regard  to 
such  undertakings.  The  A('.HP  has 
i.ssued  the  regulations  that  .set  forth  the 


prociiss  through  which  Federal  agenc;ies 
comply  with  these  duties.  Those 
regulations  an;  c:odifi(;d  under  30  CFR 
part  800  (Section  100  regulations). 

Under  Section  800.14(e)  of  those; 
regulations,  agencies  can  n;(iuest  the 
ACHP  to  provide  a  “Program  (iomm(;nt" 
on  a  particular  category  of  undertakings 
in  lien  of  conducting  individual  reviews 
of  each  individual  undertaking  under 
such  category,  as  set  forth  in  30  CFR 
800.4  through  800.7.  An  agency  can 
meet  its  Section  100  resijonsihilities 
with  regard  to  the  effects  of  particular 
aspects  of  those  undertakings  by  taking 
into  account  ACiHP's  Program  (Comment 
and  following  the  stejjs  set  forth  in  that 
comment. 

1.  Background 

The  doe's  Offit:e  of  W(;atherization 
and  Intergovernmcaital  Programs  (OWIP) 
j)rovide.s  financial  a.ssi.stance  to  state; 
agencv  ai)|)lii:ants  for  three 
w(;atherization  related  grant  programs: 
WAP.  SEP.  and  El' B(k  DOE  has 
det(;rmined  that  activities  carried  out  by 
these  funded  programs  c.onstitute 
und(;rtakings  with  the  ])otential  to  affect 
historic  properties.  Therefore;.  DOE  mu.st 
e:e)mplv  with  .Se;e;tiem  108  anel  its 
implementing  re;gulatie)ns  fe)r  the.se; 
unelertakings. 

The;  ACiHP  anel  DOE  l)e;gan  a 
j)artne;rship  in  August  2()()t)  to  eexpleire; 
jK)ssil)le  ])re)gram  alternatives  te;  taile)r 
the;  Se;e:tiem  108  ])re)e:e;ss  for  the;se; 
unelertakings  in  antie:ii)atie)n  eif  the; 
elramatie;  ine:re;ase;  in  ])roje;e:t  funeling  as 
a  result  e)f  Ame;rie:an  Re;e:e)ve;rv  anel 
Re;inve;stme;nt  Ae:t.  DOE,  in  e:e)nsnltation 
with  the;  ACHP  anel  the  Natienial 
Ce)nfe;re;ne;e;  of  Steite  Histea'ic 
Pre;se;rvatie)n  Offie:e;rs.  eleve;le)pe;el  a 
pre)te)type;  Preigrammatie:  Agre;e;me;nt 
(PA)  te)  e;e)ve;r  three;  wi;athe;rizatie)n 
re;late;el  grant  ])re)grams  anel  to  e:re;ate; 
e;ffie:ie;ne:ie;s  in  the;  aehninistratie)n  e)f 
the;.se;  OWIP  grants;  WAP.  SEP.  anel 
EECBCL  The;  pre)te)ty|)e;  PA  ielentifies  a 
e:ate;ge)rv  e)f  re)utine;  unele;rtakings  with 
limiteel  peitential  te)  affe;e:t  histeiric 
pre)pe;rtie;s  anel  e;xe;m])ts  them  freein 
further  review.  The;  AfiHP’s  Chairman 
ele;signate;el  the;  pre)te)tvpi;  l^A  e)n 
Fe;hrnary  8,  2010.  lJnele;r  the;  terms  of  the; 
j)re)te)ty))e;  PA,  DOE.  the;  SHPO,  anel  the 
re;le;vant  state;  ;ige;ne:y  re;e;e;iving  OWIP 
grants  e:an  e;xee:ute;  .snhse;epie;nt 
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agreements  without  ACilll^  involvement, 
lixeciition  oi  an  agreenumt  pursuant  to 
the  prototvpc!  l^A  presumes  that  DOE 
will  conduct  its  government-to- 
govermnent  consultation 
res])onsihiliti(!s  with  lethaal  rec:ognize(l 
Indian  tribes  and  its  Section  IDti 
consultation  reciuirements  with  Native 
Hawaiian  organizations.  If  DOE  is 
notified  that  a  jjarticnlar  luuhataking 
may  result  in  an  adverse  effect  on 
historic  ])ro])erties  of  religious  and 
cultural  significance  to  Indian  tribes  or 
Native  Hawaiian  organizations.  DOE 
must  invite  such  Indian  tribes  or  Native 
Hawaiian  organizations  to  i)artici])ate  in 
consultation  for  the  affei;ted  project. 

Since  its  designation,  DOE  has  used 
the  j)rototy])e  FA  to  succe.ssfully 
negotiate  and  execute  44  programmatic 
agreements  with  SHPOs  and  .state 
agencies  receiving  DOE  OWIP  grants. 
doe’s  direct  rec;i])ients  may  use  the 
execaited  state  agreement  developed 
under  the  prototyi)e  PA  as  well.  The 
ACHP  ])rovide(l  guidance!  and  technical 
assistance  to  DOE  Project  Officers  and 
SHPOs  (hiring  the  negotiation  and 
suhseciuent  implementation  of  the 
agreements,  for  example,  assisting  in  thi! 
determination  of  ap])ro])riate  treatments 
and  mitigation  for  individual  projects 
that  resulted  in  adverse  eff(!cts. 

In  thc!  ])ast  year,  DOE  and  the  ACHP 
have  discussed  how  to  extend  and  build 
upon  the  inogram  established  hv  the 
prototyjK!  PA.  As  part  of  this  effort,  the 
A(31P,  with  DOE’S  jiarticipation,  hosted 
a  series  of  listening  se.ssions  for  SHPOs. 
The  ACiHP  will  also  provide  an 
ojiportunity  for  SHPOs,  tribes.  Native 
Hawaiian  organizations,  and  state 
agencies  an  opportunitv  to  comment. 
I’he  44  agreements  executed  under  the 
j)rototy])e  PA  have  different  expiration 
dates.  Several  of  the  agreements  will 
exihre  in  mid-March  2013.  While  the 
prototyjie  PA  originally  jnoposed  a 
three  year  duration  clause  for  tlnvse 
agr(!ements,  it  is  now  DOE’s  and  the 
ACiHP’s  intention  that  these  agreements 
should  extend  beyond  this  three  year 
term. 

This  Program  Comment  ])ro])oses  to 
extend  the  duration  of  the  existing  44 
agreements  executed  und(!r  the 
jH'ototype  PA  until  December  31, 2020, 
and  jirovide  the  same  duration  period 
for  any  future  agreements  that  may  be 
executed  under  the  prototyjK)  PA. 
Nothing  in  this  Program  Comment 
would  alter  or  modifv  anv  other 
jirovisions  of  the  prototyjK!  PA  or  the  44 
agreements,  including  the  ability  of  the 
parti(!s  to  amend  or  terminate  an 
executed  agreement  prior  to  the 
exjiiration  date. 


II.  Expected  Henefils 

As  a  nxsult  of  the  partnership  with 
ACHP  and  the  d(!velo]nnent  and  the 
administration  of  the  prototv])e  PA, 

DOE  (Kstahlished  internal  and  external 
training;  r(!cognized  best  management 
l)ractic(!s;  and  utilized  DOE  guidance 
and  directives  to  ensun!  that  th(!  DOE 
weatherizatiou  programs  were  ])roperly 
implemented  in  compliance  with 
S(!ction  lot).  The  prototype  PA 
e.stahlished  review  efficiencies  and 
protocols  which  allowed  for  the  grant 
programs  to  expedite  the  W(!atherization 
efforts  of  the  homes  of  manv  low 
income  individuals  across  the  country, 
as  well  as  assisted  communities  in 
funding  energy  effici(!ncy,  niuewahle 
(!nergy,  and  weatherizatiou  projects  for 
public  buildings  such  as  schools  and 
courthouses.  Due  to  the  succe.ss  of  the 
prototype  PA  for  DOE’s  w(!atherization 
programs,  other  departments  within 
DOE  have  sought  ACHP’s  and  OWIP 
staff’s  guidance  and  direction  for 
numting  their  historic  pre.servation 
compliance  resoonsihiliti(!s. 

'I’he  ])ro])o,se(l  Program  (iomment 
would  build  u|)on  and  extend  the 
success  of  the  jirototype  PA  and 
continue  the  DOE’s  ])rogram  of  tailored, 
(ifficient  compliance  with  .S(!ction  lOti. 
Onc(!  the  public  comunints  resulting 
from  this  notice  are  considertid,  and 
edits  art!  incorporat(!d  as  d(!(!m(!d 
appropriate,  the  A(31P  will  d(!cide 
whether  to  issiu!  the  Program  (;omm(!nt. 
'I’he  AOI  IP  ex])(!cts  to  make  that 
decision  in  mid-March  2013. 

III.  Text  of  the  Proposed  Program 
Ooinment 

The  following  is  the  t(!xt  of  the 
proposed  Program  Comment: 

/.  Estdhiishinent  and  Authority 

'Phis  Program  (’.onnnent  was  issued  by 
the  ACHP  on  March  2013  jjur.suant  to  30 
CFR  800.14(e). 

II.  Duto  o  f  Effect 

'Phis  Program  Comment  went  into 
eflect  on  March  2013. 

III.  Use  of  this  Program  Uoiument  to 
Extend  the  Duration  of  the  Existing 
Agreements  Executed  under  the  DOE 
Prototype  PA  and  for  New  Agreements 
Executed  pursuant  to  the  Prototype  PA 

'Phe  DOE  may  continue,  through 
Decembt!!'  31, 2020,  complying  with  its 
r(!S])onsibiliti(!s  under  Stulion  100  of  the 
National  Historic  Preservation  Act  for 
its  W(!atherization  Assistance  Program 
(WAP),  State  En(!rgy  Program  (SEP),  and 
Energv  Efiici(!ncy  and  Cou.servatiou 
Block  Crant  (EECBC)  in  the  rehwant 
Stat(!s  using  the  44  agr(!ements  currently 
ex(!cut(!d,  and  those  to  h(!  (!X(!cut(!d, 


under  the  “Prototype  I’rogrammatic 
Agreem(!nt  hetwi!en  the  Unitcul  States 
D(!partment  of  Energy,  the  State  En(!rgy 
()ffic(!  and  the  State  Historic 
Pr(!servation  Officx!  r(!garding  EECBC. 

SEP  and  WAP  lJnd(!rtakings.’’ 
designated  by  the  ACHP  on  Fehruarv  8. 
2010.  r{!gardless  of  th(!  duration  clau.se 
of  those  agr(!ements.  However,  if  any  of 
those  agr(!ements  gets  termiuat(!d  under 
its  own  terms.  DOE  mav  no  long(!r  use 
it  to  conijily  with  its  Si!ction  100 
r(!sponsil)iliti(!s  in  the  relevant  State. 

I’his  will  provide  continuity  in  the 
Section  100  revi(!w  for  those 
undertakings  covercid  by  the  existing 
and  any  new  agreements  executed 
under  the  prototype  PA.  'Phis  Program 
Comment  does  not  alter  or  modify  any 
j)rovisi(nis  of  the  prototype  PA  or  the  44 
extuaited  agreements  other  than  their 
duration  claus(!.s. 

I\\  Amendment 

'Phe  y\CHP  may  amend  this  Program 
Comment  after  considting  with  DOE. 
NCSHPO,  and  otluu-  |)arties  as 
appropriate,  and  publishing  notice  in 
the  F(!d(!ral  Register  to  that  (!ff(!ct. 

\'.  Sunset  Ulause 

'Phis  Program  Comment  will  terminate 
on  D(!cemher  31, 2020,  unless  it  is 
aimmded  to  (!xt(!nd  the  period  in  which 
it  is  in  eflect. 

\7.  Termination 

'Phe  ACHP  may  terminate  this 
Program  Comment  by  i)ul)lication  of  a 
notice  in  the  Federal  Register  thirtv  (30) 
days  hefon!  the  termination  tak(!s  eff(!ct. 

Authority:  30  CFR  (?()().  14((!). 

Dated:  l''el)riiarv  19.  2013. 

John  Nt.  Fowler, 

Hxeculiye  Director. 

IKK  Hoc.  2()i:(-()4I.(8  Kited  2-21-i:{:  8:4.')  ami 
BILLING  CODE  4310-K6-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

Published  Privacy  Impact 
Assessments  on  the  Web 

agency:  Privacy  Office.  DIPS. 

ACTION:  Notice  of  Publication  of  Privacy 
Impact  As.ses.sm(!nts. 

SUMMARY:  'Phe  Department  of  Homeland 
Security  (DHS)  Privacy  Office  is  making 
available  thirty-eight  Privacy  Impact 
A.ss(!.s.sment.s  (PIA)  on  various  programs 
and  systems  in  the  Dejiartment.  Tlnme 
a.ss(!ssment.s  were  ajiproved  and 
puhlislKul  on  the  Privacy  Office’s  W(!l) 
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site  i)et\veen  june  1. 2012.  and 
Noveinijer  30.  2012. 

DATES:  I'lie  PIA  will  he  available  on  the 
DH.S  Wei)  site  until  April  23.  2013.  alter 
which  they  may  he  obtained  hv 
contacting  the  illhS  Privacy  Ol'fice 
(contact  inlormation  below). 

FOR  FURTHER  INFORMATION  CONTACT: 
jonathan  R.  (iantor.  Acting  Chief  Privacy 
Officer.  Dej)artment  of  Homeland 
Security.  Washington.  DC,  20.')28.  or 
email:  /)/a@r//j.s'.goi’. 

SUPPLEMENTARY  INFORMATION:  Hetween 
)une  1. 2012.  and  November  30.  2012. 
the  DUS  (ihief  Privacy  Officer  and 
Acting  Chief  Privacy  Officer  approved 
and  published  thirty-eight  PI  As  on  the 
DH.S  Privacy  Office  Web  site. 
ivww.dlis.t^ov/pi'ivdcv.  under  the  link  for 
“Privacy  Impact  Asses.sments."  Below  is 
a  short  snmmary  of  those  jirograms. 
indicating  the  DH.S  com])onent 
responsible  for  the  sy.stem  and  the  date 
on  which  the  PIA  was  aj)j)roved. 
Additional  information  can  he  found  on 
the  Web  site  or  by  contacting  the 
Privacy  Office. 

System:  DH.S/.Sf!:T/PlA-02.'j  Gaming 
.System  Monitoring  and  .Analysis  Effort. 

(Component:  .Science  and  Technologv 
Directorate  (.SivT). 

Date  of  (ipprovdl:  )nne  1. 2012. 

The  ('laming  .System  Monitoring  and 
Analysis  jiroject  is  a  research  effort 
funded  by  the  Department's  .SK-T  (iyher 
.Security  Division  to  design  and  develop 
forensic  tools  for  extracting  data  from 
gaming  systems.  .SivT  conducted  a  PIA 
hecan.se  gaming  systems  used  in  this 
re.search  project  may  contain  personallv 
identifiable  information  (Pll). 

System:  D1  l.S/CBP/PlA-000(h) 
Automated  Targeting  .System  (AT.S). 

Component:  l)..S.  Customs  and  Border 
Protection  (CBP). 

Dote  of  npprovdl:  June  1. 2012. 

As  a  decision  support  tool.  ATS 
compares  traveler,  cargo,  and 
conveyance  information  against  law 
enforcement,  intelligence,  and  other 
enforcement  data  using  ri.sk-hased 
targeting  .scenarios  and  asses.sments. 
This  PIA  was  conducted  to  notifv  the 
public  about  the  changes  in  modules 
and  expansion  of  access  to  datasets  used 
by  and  stored  in  AT.S. 

This  PIA  was  published  in 
conjunction  with  an  updated  .Svstein  of 
Records  Notice.  77  FR  30287  (Mav  22. 
2012). 

.Sy.s/em;  DH.S/CBP/PlA-010 
Analvtical  Framework  for  Intelligence 
(AFlj. 

Component:  CBP. 

Date  of  (ipprovdl:  )nne  1 . 2012. 

AFI  enhances  DH.S’s  ability  to 
identify,  ajijirehend,  and  pro.secnte 
individuals  who  po.se  a  jKitential  law 


enforcement  or  security  risk,  and  aids  in 
the  enforc:ement  of  cn.stoms  and 
immigration  laws,  and  other  laws 
enforced  by  DH.S  at  the  border.  AFI  is 
used  for  the  inirposes  of:  (1)  Identifving 
individuals,  associations,  or 
relationships  that  may  pose  a  potential 
law  enforcement  or  security  risk, 
targeting  cargo  that  mav  pre.sent  a  threat, 
and  assisting  intelligence  jjioduct  n.sers 
in  the  field  in  preventing  the  illegal 
entry  of  peoi)le  and  goods,  or 
identifying  other  violations  of  law;  (2) 
conducting  additional  research  on 
persons  and/or  cargo  to  understand 
whether  there  are  patterns  or  trends  that 
could  assi.st  in  the  identification  of 
potential  law  enforcement  or  security 
risks;  and  (3)  sharing  finished 
intelligence  i)rodnct.s  develo])ed  in 
c:onnection  with  the  above  ])nrpo.ses 
with  DH.S  employees  who  have  a  need 
to  know  in  the  })erformance  of  their 
official  duties  and  who  have  aj)propriate 
clearances  or  ])ermission.s.  Finished 
intelligence  products  are  tactical, 
operational,  and  strategic  law 
enforcement  intelligence  j)rodnc:ts  that 
have  been  reviewed  and  a|)proved  for 
sharing  with  finished  intelligence 
|)rodnct  n.sers  and  authorities  outside  of 
DH.S,  |)nr.snant  to  rontim;  uses  in  the 
published  Privacy  Act  .System  of 
Records  Notice. 

In  order  to  mitigate  ])rivacy  and 
security  ri.sks  as.sociated  with  the 
de))lovment  of  AFI,  (iBP  has  built 
technical  .safeguards  into  AFI  and 
developed  a  governance  process  that 
includes  the  o|)erational  components  of 
C',BP.  the  oversight  functions  of  the  C,BP 
Privat;y  Officer  and  Office  of  Chief 
(iounsel,  and  the  Office  of  Information 
and  Technology.  Additionally,  the  DH.S 
Privacy  Office  ])rovide.s  oversight  for  the 
program. 

This  PIA  was  necessary  because  AFI 
accesses  and  .stores  PII  retrieved  from 
DHS,  other  federal  agency,  and 
commerciallv  available  dataha.ses. 

.Sy.sfem;  DH.S/FEMA/PIA-()27 
Accounting  Package  (ACCPAC). 

Comjnment:  Federal  Emergency 
Management  Agency  (FEMA). 

Dote  of  (ipprovdl:  )nne  8.  2012. 

FEMA,  Office  of  the  Chief  Financial 
Officer.  Debt  E.stahlishment  Unit,  owns 
and  operates  the  ACCPAfi  ai)])lication. 
A(X3b\{;  is  a  commercial-off-the-shelf 
product  that  assists  FEMA  Accounts 
Receivable  personnel  in  tracking, 
monitoring,  and  managing  debts  owed 
to  the  Agency.  FEMA  conducted  this 
PIA  because  AfXiPAC  collects,  uses, 
maintains,  retrieves,  and  disseminates 
Pll,  including  Emj)loyer  Identification 
Nnmhers  and  .Social  .Security  Nnmhers. 
to  j)erform  its  tasks. 


.Sr.s/em;  DH.S/FEMA/PlA-()27 
National  Emergency  Management 
Information  .System — Individual 
Assistance  (NEMl.S-lA)  Weh-ha.sed  and 
C.lient-ha.sed  Modules. 

(mmponent:  F1']MA. 

Dote  of  (ipprovdl:  )nne  29.  2012. 

FEMA,  Offic;e  of  Response  and 
Recovery,  Recovery  Directorate,  and 
National  Proce.ssing  .Service  Center 
Division  operate  the  National 
Emergency  Management  Information 
.System  (NfiMI.S)  Individual  Assistance 
(lA)  sy.stem.  NI']MI.S-1A  sn])ports 
FEMA’s  recovery  mission  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  A.ssistance  Act,  Pub.  L.  93- 
288.  as  amended,  hv  processing 
information  obtained  from  disaster 
recovery  assistance  applications  via  the 
Disaster  Assistance  Improvement 
Program/Disaster  Assistance  Call  Center 
.system.  NEMl.S-lA.  which  consists  of 
both  client-ha.sed  and  weh-ha.sed 
modules,  also  utilizes  business  rules  to 
detect  and  ])revent  “dn])lication  of 
benefits.”  FEMA  conducted  this  PIA 
because  NEMl.S-lA  collects,  u.ses, 
maintains,  retrieves,  and  disseminates 
the  Pll  of  applicants  to  FEMA’s  di.saster 
recovery  individual  assistance 
ja'ograms. 

.Sy.s/en);  D1 1.S/FEMA/PIA-()2() 
()])erational  Data  .Store  (OD.S)  and 
Enter])ri.se  Data  Warehouse  (EDW) 
systems. 

Component:  I’EMA. 

Dote  of  (ipinovdl:  june  29,  2012. 

FEMA  ami  the  Office  of  the  (ihief 
Information  Officer  own  and  oj)erate  the 
OD.S  and  EDW  .systems.  OD.S  and  EDW 
replicate  source  system-jjrovided  data 
from  other  o])erational  F'EMA  systems 
and  provide  a  sim])lified  way  of 
producing  Agency  rejjorts  for  internal 
iKse  as  well  for  external  stakeholders. 
These  reports  relate  to  F'EMA  mission 
activities,  such  as  FEMA's  readiness  to 
dej)loy.  disaster  response,  internal 
operations,  and  oversight.  Re])orts  are 
based  on  the  needs  of  the  jjarticular 
program  retpiirements  or  mission- 
related  activity.  Each  .sourc:e  .system  has 
a  se])arale  data  mart  within  the  OD.S  to 
ensure  that  information  is  not 
commingled  and  that  the  source  system 
rules  for  use  are  followed  within  the 
OD.S.  Data  marts  allow  for  the 
mani])ulation  of  data  while  at  the  .same 
time  ensuring  that  the  exact  same  data 
within  the  source  system  remains  static. 
FliMA  conducted  tins  PIA  because  OD.S 
and  EDW  collect,  use.  maintain, 
retrieve,  and  di.sseminate  Pll  ])ulled 
from  the  source  sv.stems. 

System:  DH.S/F'EMA/P1A-()2.'5  Hazard 
Mitigation  (hant  Program  (HMCP) 
.System. 

Component:  FEMA. 
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Dnifi  ofnpproval:  )uiu!  29.  2012. 

I’KMA’s  Fddoral  Insurance  and  n.rin 

Mitigation  Administration  ddMA)  into 

oporatos  tin;  HM(iP  .systom.  1  ho  1  IMCd  pon 
svstom  is  a  grant  application  ami  mv( 

managomont  systom.  FEMA  c-.c)ndn(;tod  (,lnl 

this  FIA  hocanso  tho  FEMA  FIMA  pro 

IIMC.F  svstom  mav  colloct.  nso.  crn 

maintain,  rotriovo.  and  dissominato  tho  ot  i 
IMl  of  grantoos  or  snh-grantoos  as  won  as  ago 
tho  Fll  of  individual  proporly  ownors  rop 

associatod  with  tho  grants  or  sub-grants,  cm 
.SV.s/om:13HS/AEE/FIA-042  on 

Dopartmont  of  Homoland  Socurity  201 

(DllS)  (ilosod-Circuit  Tolovision  .sc.i 

(CXITV).  ,  .  , 

(j’ontpoiwni:  DUS-wido.  up 

!?(il(;  ol  approval:  )uly  1».  2012. 

1)1  IS  and  its  comiiononts  dojiloy  a  Ca 

nnmhor  of  CCTV  svstoms  throughout  in 

tho  D(;partmont.  DHS’  CCTV  systoms  aro  (> 
usod  to  obtain  roal-timo  and  rocordod 
visual  information  in  and  around  1  i 

fodoral  worksites  and  faciliti(!S  to  aid  in 
crinio  jirovontion  and  (-riminal 
iirosocution,  onhanco  officor  satoty.  U 

soenro  physical  access,  iiromoto  cost  n 

savings,  and  assist  in  tori oi ism 
investigation  and  terrorism  iirovontion.  p 

1)1  IS  conducted  this  FIA  hocanso  those  h 
svstoms  have  tho  ability  to  caiitiiro  ) 

images  of  peojilo.  licon.so  jilatos.  and  )' 

other  visual  information  within  range  ot  l 
tho  cameras.  This  FIA  replaced  existing  t 
(X’.TV  FlAs.  rlioso  FlAs  wore  retired  < 

with  tho  publication  of  this  FIA  and  aro  I 
listed  in  an  appendix. 

Svstom;  l)HS/lCE/FlA-()l()(a)  1  ho  < 

National  Child  Victim  Idontilication  i 

Svstom  (NCVlS). 

Coinpoiwat:  U.S.  Immigration  and 
Customs  Enforcement  (ICE). 

Data  of  approval:  July  1 ».  ^t)l  2. 

NCVlS  is  owned  by  ICE.  Homoland 
Somiritv  Investigations  (llSl).  and  is  an 
application  that  assists  federal,  state, 
local,  and  international  law  enforcement 
agencies.  INTERFOE.  and  other 
suiiiiorting  organizations,  such  as  the 
National  Center  for  Missing  and 
Exploited  Children  (hereafter, 
authorized  iiartners)  in  the  investipition 
and  prosecution  of  child  exploitation 
crimes,  specifically  those  involving 
images  of  child  sexual  ex})loitation. 
NCVlS  maintains  a  repository  of  digita 
images  of  child  exploitation  seized  and/ 
or  submitted  to  IC'.E  for  comparison  by 
law  enforc:ement  agencies.  1  hese  images 
mav  capture  the  faces  or  other 
identifying  features  of  the  victims  and 
violators  involved  in  these  crimes.  HSl 
is  expanding  the  scope  of  system 
information  that  is  shared  with 
authorized  partners  that  maintain  their 
own  databases  of  images  related  to  child 
exploitation  crimes  for  the  purposes  ol 
identifving  the  child  victims  and 
supporting  law  enforcement 


investigations  and  jiroseciitions  of  these  rot 
crimes.  This  expanded  sharing  is  siili 

intended  to  allow  law  enforcement  pm 

personnel  to  use  these  images  during  pn' 
investigations  to  identity  and  rescue 
child  victims  as  well  as  to  identity  and  nu- 
prosecute  the  pei’iietrators  ol  the.se  tlie 

crimes.  1  ISl  is  also  expanding  the  range  pei 
of  images  shared  with  law  enlorcement  coi 
agencies  that  have  recpiested  a  ‘ 

report  of  an  image  siihmitted  tor  N(  A  E 
comparison.  The  FIA  for  NCiVlS  was  ‘ 

originally  published  on  Aiigu.st  21 . 

2009.  Bec.aiise  HSl  is  expanding  the 
.scope  of  NCVlS  information  that  is 
shared  with  authorized  partners,  an 
uiidate  to  the  NCVlS  FIA  was  required 

Svstanv.  DHS/NFFD/Fl A-()21  (a)  joint  " 
Civlnirsecuritv  Services  Frogram  Defense 
IndiKstrial  Base  (DIB)— Enhanced 

Cvhersecuritv  Services  (DEC.S).  , 

■  Component:  National  Frotection  and  i  ‘ 
Frograms  Directorate  (NFFD). 

Date  of  approval :]u\y  2m  1.  ‘ 

The  )oint  Cyhersecurity  Services  1  dot  C 
(|CSF)  is  the  Deiiartment's  voluntary  ti 

information  sharing  initiative  with  the  c 
Deiiartment  of  Defense  (DOD)  and  tl 

participating  commercial  comiiaiiies  l 

NFFD  is  updating  the  1)1  lS/NFFD/1  lA  t 
021  National  Cyber  Security  Division  s 

loint  Cvhersecuritv  Services  Filot  FIA  j 

1  published  on  laniiary  1:1.2012,  to  reOect  1 

the  estahlishment  of  the  )CSF  as  an 
ongoing  permanent  program  (now 
-  known  as  the  joint  Cvhersecurity  ' 

Services  Frogram  (jCSF)).  The  purpose  ' 
of  the  program  is  to  enhance  the 
cyhersecurity  of  iiarticipating  critical 
infrastructure  entities  through 
information  sharing  jiartnerships  with 

the  critical  infra.structure  organization 

or  their  Commercial  Service  Frovider 
(CSF).  The  first  jiliase  of  the  jCXSF  will 
1  focus  on  the  cA'her  protection  oi  the 

Defense  hulu.strial  Base  (DIB)  companies 
that  are  participating  in  the  DoD  « 
Security/Information  Assurance  (C.S/IA) 
Program.  This  suh-iirogram  is  known  as 
the  DIB  Enhanced  Cvberseiairity 
Services  (DECS).  The  )CSF  may  also  he 
used  to  jirovide  eciiiivalent  protection  to 
participating  Federal  c;ivilian  agencies 
pending  deployment  ol  EINST  EIN 
intrusion  prevention  capabilities. 
al  System:  DHS/CBF/FlA-()07(h) 

id/  Electronic  System  for  'I’ravel 
y  Authorization  (ESTA). 
iges  Component 

Date  of  approval:  )uly  1».  2  )1 2. 

(1  CBF  inihlished  this  update  to  the  1  lA 

SI  for  ESTA,  last  iqnlated  jiily  1».  291 1. 
ESTA  is  a  weh-hased  application  and 
screening  system  used  to  deteimim. 
uir  whether  certain  aliens  are  eligible  to 
hild  travel  to  the  Ihiited  States  under  the 
of  Visa  Waiver  Frogram.  CBF  conducted 

this  iqKtated  FIA  to  evaluate  the  privacy 
impact  of  including  the  Internet 


Protocol  address  associated  with  a 
siihmitted  ESTA  apiilication  for  vetting 
iiiirpo.ses.  as  well  as  to  evaluate  tlu. 
privaiA'  inqiact  of  various  iqidates  to  the 
ESTA  Svstem  of  Records  Notice, 
including  updates  and  clarilications  to 
the  routine  uses  and  a  new  routine  ii.se 
permitting  the  sharing  of  information  m 
connection  with  judicial  jiroceedings. 

System:  1)1 1S/TSA/F1A-0;17 
Automated  Wait  Time  (AWT). 

Component:  Transportation  Security 
Admini.stration  (TSA). 

Date  of  approval:  jiily  22.  2912. 

TSA  will  test  and  deploy  systems 
automating  the  collection  of  information 
lo  calculate  passenger  average  wait  time 
in  the  checkpoint  queue.  1 SA  s  AW  1 
system  utilizes  information  broadcast 
from  Bluetooth  -enabled  devices 
carried  bv  individuals  in  the  general 
checkpoint  ipieuing  area  to  i;alculate 
wait  times  and  deploy  resources,  as 
approjiriate.  to  reduce  delays  in 
checkpoint  (pieiies.  In  the  interest  ot 
trans])arency  to  the  inihlic.  9iis  FIA  was 
conducted  jnirsuant  to  Section  222  ot 
the  Homeland  Security  Act  to  assess 
privacA'  risk  from  the  AW'f  .system.  In 
order  to  ensure  that  AWT  systems 
sustain  and  do  not  erode  jirivacy 
iirotec.tions.  TSA  developed  ami 
;t  inqilemented  processes  that  give  ettect 
to  the  Fair  Information  Practice 
Principles  while  generating  stati.stical 
data  used  for  imiiroving  checkpoint 
oiierations. 

Svstem:  DHS/C:BF/F1A-912  C.BF 
Portal  (E:1)  to  ENFORHE/IDENT. 
(Component:  CBF. 

Date  of  approval:  )uly 
CBF  has  established  EH.  the  (.Bl 
portal  to  H.vS.  Immigration  and  Customs 
Enforcement's  Immigration  and 
Enforcement  Operational  Records 
Svstem.  Enforcement  Integrated 
Database  and  lIS-VlSIT’s  Automated 
Biometric  Identification  System 
(IDENT).  to  collect  and  transmit  data 
related  to  law  enforcement  activities.  E'.i 
collects  and  transmits  hiogra])hic. 
encounter,  and  biometric  data 

’  including,  hut  not  limited  to, 

fiiu’erprints  for  identili(;ation  and 
verification  of  individuals  encountered 
at  the  border  for  CBF’s  law  enlorcement 
and  immigration  mission.  In  addition  to 
the  collection  of  fingerprints,  beginning 
at  the  end  of  july  2912.  the  E:i  portal 
began  a  six-week  iiihit  iirogram  to 
>IA  collect  iris  scans  of  individuals 

apprehended  by  CBF  Border  Patrol  at 
1  the  McAllen,  Texas.  Border  Patrol 

Station.  Collection  oi  iris  scans  provides 
the  cajiahilitv  to  capture  hiometric  data 
from  individuals  if  their  fingerprints 
id  cannot  he  obtained,  and  also  to 
^^aev  hiometrically  compare  and  aiitjienticate 
an  individuars  identity.  In  diflerent 
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[in* ‘-'n 

•«  (..il)tiir(!(l  more  (juickly  than 
iiif'orprints.  art;  as  or  mon;  nHiahli;  in 
JJiovidinH  «  inii(]no  hioinolric,  do  not 
involve  tile  tonehino  ol  tlie  snhject  witli 
inspect  to  those  cnltnres  for  uhoin  sndi 
i-nntact  jioses  a  concern,  and  reonin* 
nss  storage  capacity  and  transmission 
l).md\vidt)i  tlian  fingerprints.  Tfiis  PIA 
was  conducted  liecanse  Iv't  recpiires  tlie 
collection  ol  PH.  ' 

Svslan,:  DHS/icK/PiA-oisf,.) 

FA(;rF  nmnliase  (Fll))- 

(^'ompotwiU:  ICli. 

PatH  ofapprovai:  Jnlv  2.'-).  2012 
lUi  has  established  a  new  snhsvstmn 
«'illnn  KII),„i|„,|  l:il)Arresl  f,',, 

xiw  hnlorcement  (EAGLE).  EACiLE  is  a 
liooking  ajiplication  used  hv  IGE  law 
nnlorcement  officers  to  process  the 
liiniiietric  and  biographic  information  of 

vio^  Jf'K  for  criminal 

^l()  c^tlonsollaw  and  admini.strative 
violations  of  the  Immigration  and 
N.;,tmm,lilyAc:l  .fully  , I,, ,, I, 

LAU.L  will  replace  the  existing  EID 
hooking  applications,  the  Enforcement 
Apprehension  and  Hooking  Module. 
Mobile  IDENT.  and  WehlDENT  and 

will  perform  the  identi(:al  functions  of 

those  applications  as  de.scrihed  below 

•iiHl  111  the  E1IDPIA.EA(;LE  will  also 

lorge  a  new  connection  to  the 
nepartinent  of  Defense's  (DOD) 

/Mitoniated  Hiographic  Information  ] 

System  (AHIS)  and  permit  the  I 

coni|iarison  of  the  fingerprints  of  foreign  I 
V;  "ith  the  , 

lJUD  s  information  in  AHIS.  This  PIA  t 

noMil'n'i' ;r  '"’"‘'"‘'I"'' |)ul.li„ 

notice  of  the  ojieration  of  the  EAGLE  ( 

looking  .sy.stem  and  its  interconnection  tl 
to  the  DOD  AHiSdataha.se.  . 

Systaw:  D]  LS/(JPS/lHA-()08  ^ 

Honieland  Security  Information  .( 

Network  R.'l  User  Accounts  (HSfN) 
ComponHnt:  Ojierations  Goordination  S 
and  Planning  (OPS).  J 

opproi'o/;  )nl v  23.  2012. 

DSIN  IS  maintained  hv  the 
Dcjwtnieiit  of  f  fonieland  Seenritv.  OPS  " 
nSIN  IS  de.signed  to  facilitate  the  secure 
integration  and  interoperahilitv  of  ,,, 

niforination-sharing  re.sonrces  among  P, 
state.  l,K:al.  tribal,  private-sector  S- 
commercial,  and  other  non- 
«m;enmHmtalstakeh(,hleisinvolve.lin  tH 

dc  tifying  and  preventing  terrorism  as  c„ 
well  as  111  nndertaking  incident 
inanagenient  activities.  IfSIN  is  a  n.ser-  a.s 

!  I'.'w'"’  'Yi  'ohirmation-sharing  up 

platform  that  connects  all  homeland  ,1 

■security  niis.sion  partners  within  a  wide  c o', 

:r.af  OPS  i.ss, 

areas  O  S  conducted  this  PIA  hecau.se  Sfa 
SIN  collects  PII  in  the  form  of  u.ser  l„d 
acaanint  registration  information  from  De 

I ISIN  users  in  order  to  allow  them  de.s 
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can  access  to  the  MSIN  Release  .1  (RM 
conimnnitv. 

1  Systnw.  'D]  lS/OPS/PlA-(K)7 

Homeland  Security  Information 
H  i  Ncitwork  .TO  Shared  Si, aces 
cli  Gom/,o/?e;?/.()PS. 

Du/e  oj  approval:  )nlv  23.  2012 
1  O  S  iiiaintm'ns  HSIN  on  the  Sensitive 

V  lint  Giu.la.ssified  network.  HSIN  is 

le  He.signed  to  facilitate  the  .secure 
integration  and  interoperahilitv  of 
'”7''"«Hi()n-.sharingr(:s(,,,r(;es‘h(>t\v(,en 

)  federal,  state,  local,  tribal,  territorial 

private  .sector,  international,  and  other 
non-governmental  partners  involved  in 

1  Il  .ai  • l»''-''‘-”*ni«  terrori.sni  a.s 
"1  11  a.s  in  undertaking  incident 
nianagement  activities.  HSIN  is  a  user- 
(  riven,  weh-hased.  information-.sharing 
platfoini  that  connects  all  homeland 
security  nns.sion  partners  within  a  wide 

,1  S7"l7'^"'”‘^J-Hlf«c:urityniission 

aicas.  Ol  S  conducted  this  PIA  hecau.se 
the  su  bstantive  material  posted  and 
shared  within  the  HSIN  collaboration 
space.s  contains  PII  about  members  of 
I  he  jnibhc  who  are  the  subject  of 

documents,  reports,  or  bulletins 

contained  in  tho.se  .spaces 
Systaw:  DHS/NPPD/PlA-()()(j 
Gheniical  Facility  Aiiti-'I'errorisni 
•Standards  (GFATS). 

Componant:  NPPD. 

lldv  2(i.  2012. 

Ni  l  D  coii.so lidated  and  updated  this 
-7  1 1  regidatioiis.  (i  GFR 

1  pi'\  i  i”7i’^  «Mibiced  the  former 
1  I  lAs  lor  the  Gheniical  Seenritv 

As.se.ssment  Tool  and  GFATS.  in  order 
to  piovide  a  unified  anaivsis  of  the 
:  ^iHcction  and  u.se  of  PII  as  part  of 

•hAIS.  GFATS  is  the  DUS  regulation 
that  gox  erns  security  at  high-risk 
cliemical  facilities  and  rejiresents  a 
national-level  effort  to  minimize 
terrorism  ri.sk  to  such  facilities 

•Sy.v/em:  DHS/lJSGlS/PlA-()0(i(a) 

Systematic  Alien  Verification  for 
Entitlements  (SAV'E)  , 

Componant:  U.S.  Gitizen.ship  and 
Immigration  Services  (USfdS).  ; 

o/->/nYnY,/;  )ulv  27.  2012  f 

IJSCdS  s  Verification  Division  \ 

pill, fished  an  update  to  the  SAVE 
rograni  PIA  dated  .Augu.st  20.  201 1 . 

him-  o';"  "  i'iH>'-H‘>voniniental  c 

n  lative  designed  to  helj,  federal,  state.  v 

hil)al.  and  local  government  agencies  fi 

ini'niKniti.m  .status  prior  t(,  the  tl 

giant. ng  of  |,enefits  and  licenses,  a.s  well  (i 

‘  -s  loi  other  lawful  jmrpo.ses.  DSGIS  l* 

'*l»'^*'e,llhisPIAto:(l)De.scribethe  tl 

new  (.ollecdion  of  foreign  jia.ssport  ki 

!^‘>n.itryofiss,,a.u:efro,in.ge.iI:ie.s  v! 

Kssumg  i„,„ef,i.s  ;„id  fVom  Hu. 

•Stales  \  isitor  and  hnmigrant  Status  to 

ndicator  lechnology  Arrival  and  in 

Dc), allure  Information  Svsfeni.  (2) 
describe  the  addition  of  Enterj, ri.se 


Gitizenship  and  Immigration  Services 
Gnnlralized  Operational  Repositorv.  (2) 
describe  the  decomnii.ssioning  of  the 
Image  Storage  and  Retrieval  Svste.n  and 

mplacenient  by  the  stonier  Profile 
Management  System,  and  (4)  de.scribe 

ve  >  *’  ‘  ‘'J'“*””d.ssioning  of  the 

Reengineered  Naturalization 
Applications  Ga.sework  Svsiem  and 
rciJiacenienI  by  Claims  Linked 
^  Application  Information  ManagenienI 
•System  4. 

Systann  DHS/USGIS/PlA-()2()(cl)  E- 
^  Verify  Program. 

Componant:  IJSGIS. 

Data  oj  apf)ro\'al:  Julv  27.  201 2 

HSGIS’s  Verification  Division 

^  r  "  IS/USGIS- 

0.10  IvVerify  Program  PIA.  IJSGIS 

1  t'hol' J''*''‘»-iP'Hi.ig  emplovers 
the  ability  to  verify  the  emiilovment 

SGIS  updated  this  PIA  to;  (l)  de.scribe 
collection  and  verification  of  the  foreim, 
jia.s.sport  country  of  issuance  through 
K-  H.S.  \  isitor  and  Immigrant  Status 
ndicator  l  echnology  program’s  Arrival 
-md  Departure  Information  Sv.stem,  and 
UJ  discn.ss  the  decomnii.ssioning  of  the 
mid  Retrieval  System 
(I.SKS)  and  the  Reengineered 
Naturalization  Applications  Ga.sework 
System  (RNAfJS)  sub.svstems.  The 
nnclionalily  previmi.sly  jirovided  hv 
•SILSand  RNAGS  will  he  replaced  hv 
the  (aislomer  Profile  Management  ' 
Sv.ste.n  mid  Claims  Linkeil  Application 
hiloi Illation  Management  Sv.stem  4 
re.sj)ec:tivelv. 

Systam:  DHS/lJSGlS/PIA-o:iO(a) 
Emiiloyment  Eligibilifv  Verification 
Rnipiirements  Under  the  Form  I-<) 
Componant:  IJSGIS. 

Data  oj  approval:  )u|y  27,  2012. 

1  he  Verification  Di\'ision  of  IJSGIS 

ol  the  statutory  rcHpnrement  that 
oniployers  in  the  United  Slates  complete 

hligilnlity  Varijiaation,  to  identify  and 
xenly  employment  authorization’  for  all 
of  tlieir  new  emplovees.  While  the 
mcont  rulemakings  that  implenuaited 
<  bmige.s  to  the  Form  l-o  did  not  impact 
what  inlormalion  DUS  collects  directiv 
lioni  individuals,  which  would  trigger 
tho  iiHpnrenient  for  a  PIA.  under  theE- 

GovernnienlAct.US(;LS(:onduc^^  this 

A  o  provide  more  tran,s])are.icv  into 
hede.sign  and  u.se  of  the  Form  I-O,  a 
key  aspect  ol  the  emjiloymenl  eligi’bilitv 
verification  process.  ' 

•Svrf, l)n,S/T,SA/l'IA-03l,(a)  A, 
to  .Sensitive  Seenritv  Information  (SSI) 
in  (.ontract  .Solicitations. 

Componant:  TSA. 

Data  oj  ajyprovaJ:  )nly  27,  2012. 
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'I’SA  currontlv  conducts  socunty 
tliroat  assossinonts  (STA)  on  individuals  Dot. 
and  coinpanios  that  sook  access  to  SSI  m 

noc:ossarv  to  jiroparo  a  proposal  in  tho  > 

pro-i;ontract  award  jihaso  ot  contracting  /. 
with  TSA.  SSI  is  a  tbrin  ol  iinclassitiod  I 

information  that  if  inihlicly  roloasod  tho 

would  ho  dolriinontal  to  transportation  sys 
soc.nritv.  Tho  standards  govorning  SS  hoi 

proinnlgatod  nndor  4‘)  U.S.C.  114(r)  tha 
in  4‘)  CFK.  part  1 520.  Thoro  may.  so( 

howovor,  also  ho  circumstancos  undor  acf 

which  individuals  and  coinpanios  will  tU; 

iviiiiiro  access  to  SSI  in  order  to  prepare  im 
a  iiroposal  for  contracts  with  other  co 

i.ovornmontal  agencies  (iederal.  state,  oi  as 
Tocal  level)  or  with  private  industry.  m; 

TSA  updated  this  I’lA  to  reilect  that 
TSA  will  perform  STA  on  individuals 
and  companies  seeking  ai:ces.s  to  SSI  in 
order  to  prejiare  a  jirojiosal  with  suc.h 

other  entities.  , 

System:  DHS/(M’S/l’lA-009  National  j, 

Olierations  Center  Operations  (I 

Counterterrorism  Desk  (NCOD)  n 

Database.  F 

Component:  OPS.  li 

note  of  approval:  )uly  50.  2012.  c 

The  National  Operations  FAmter 
(NOC).  within  OPS,  operates  the  NOt-  ^ 

Counterterrorism  Ojierations  Desk  , 

(NCOD)  and  serves  as  the  iirimary  j 

Department  of  1  loineland  Security  pomt  ^ 

of  contact  to  streamline 
counterterrorism  Kecpiests  lor 
Information  (Kid).  The  NCOD 
i.s  a  tracking  tool  used  hy  NCOD  Ol hcers 
to  track  all  c:ounterterrorisni 
incoming  and  outgoing 
conducted  this  PIA  because  the  N(,OD 
Database  contains  Pll. 

System:  DHS/NPPD/PlA-02(>  National 
Cyliersecurity  Protection  System 
(NCPS). 

Component:  NPPD. 

Date  of  approval:  )uly  50.  2012. 

NCPS  is  an  integrated  system  tor 
intrusion  detection,  analysis,  intrusion 
orevention,  and  information  sharing 
caiiahilities  that  are  used  to  defend  tin; 
federal  civilian  government  agencies 
information  technology  infrastruc:Uire 
Iroin  cyber  threats.  The  NCPS  includes 
the  hardware,  soltware,  suiJiiorting 
proc:esses,  training,  and  services  that  are 
developed  and  acipnred  to  .support  its 
mission.  NPPD  conducted  this  PIA 
because  PH  may  he  collected  hy  the 
NC'PS  or  through  suhmissious  oi  known 
„r  sus’pected  cyber  threats  received  hy 
ll.S-CFKT  for  analvsis.  This  PIA  wi  1 
serve  as  a  replacement  for 
puhli.shed  PlAs  suhmitted  hy  NS(,D  ioi 

the  24/7  Incident  Handling  Center 

(March  20.  2007).  and  the  Malware  Lali 
Network  (May  4.  2010).  and  is  a 
program-focused  PIA  to  better 
characterize  the  eflorts  of  NC.PS  and 
DS-CERT. 


System:  DHS/l)SClS/PlA-044  Fraud  (DF 
Detection  and  National  Security  ^ 

Directorate  (FDNS).  j 

Com/wnen/;  HSCIS.  j 

Date  of  approval:  )uly  50,  201 2. 

USCIS  created  the  FDNS  to  strengthen 
the  integrity  of  the  nation’s  immigration 
system  and  to  ensure  that  immigration 
benefits  are  not  granted  to  individuals 
that  may  pose  a  threat  to  national 

security  and/or  iiuhlic  safety.  In 

addition,  the  FDNS  is  responsible  tor 
detecting,  deterring,  and  combating 
immigration  benefit  fraud.  USCdS 
conducted  this  PIA  to  document  and 
assess  how  the  FDNS  collects,  uses,  and 
maintains  Pll.  cr 

Sv.sfem;DllS/lISClS/PlA-045 
Deferred  Action  for  Childhood  Arrivals. 

Component  :OSCAS.  13 

Date  of  approval:  August  14,  2012. 

On  lime  15,  2012,  Secretary  ot 
Homeland  Security  Janet  Napolitaiio 
(the  Secretary)  issued  a  DHS  1 

memorandum  entitled.  "Exercising  ^ 

Prosecutorial  Discretion  with  Respect  to  j 

Individuals  Who  Came  to  the  United  j 

States  as  Children.”  The  Secretary  j 

addres.sed  the  memorandum  to  the  j 

Acting  Commissioner  of  U.S.  (aistoms  i 

and  Border  Protection,  and  to  the 
,  Directors  of  USCIS  and  U.S. 

‘  Immigration  and  Customs  Eniorcemimt. 
The  Secretary’s  memorandum  set  tortli 
how  iiroseculorial  di.scretiou  may  he 
exercised  in  cases  involving  certain 
people  who  arrived  in  the  United  States 
as  children.  The  Secretary  emphasized 
that  generally,  this  population  lacked 
the  intent  to  violate  the  law.  and  that 
,  1  her  memorandum  would  ensure 

enforcement  resources  would  not  he 
expended  on  these  low  priority  cases. 

The  basis  for  the  Secretary’s 
memorandum  is  the  Sei.ietary  s^ 
authority  to  exercise  jirosecutmial 
II  di.scretiou  hv  deferring  action  in 
ainiropriate  ca.ses.  Prosecutorial 
e  disia-etion  is  the  authority  to  determine 
how  and  when  to  exercise  entorc.ement 
i  authority  in  line  with  agenc.y  jirumties. 

5S  Deferred  action  i.s  an  exercise  ot  this 
jirosecutorial  discretion  to  detei 
are  removal  action  against  certain 
s  individuals  who  are  unlawtully  jiresent 
in  the  United  States  in  order  to  devote 
scarce  enforcement  resources  to  the 
)wn  highest  priority  removal  ca.ses, 

,v  including  individuals  who  po.se  a 

(langur  to  national  security  or  ])u1)1k. 

,  safutv  or  have  been  convicted  oi  specdu 
for  crimes.  USUIS  published  this  PIA 
because  the  deterred  action  tor 
,ah  childhood  arrivals  process  a.ssociated 

with  this  memorandum  involves  the 
collection  and  use  of  PH. 

I  .Sv.steni  ' DHS/Aldj/Pl  A— 042 

Department  of  Homeland  Security 


(DHS)  Personal  Identity  Yeritication 

(PIV). 

U’ompoiienf;  DHS-Wide. 

Date  of  approval:  August  25.  201 2. 

DHS  updated  the  PIV  Privacy  hniiact 
Assessment  Update  to  reflect  changes  m 
Deiiartmental  reipiirements  and 
onhanced  interoperability  with  US- 
VISIT  Automated  Biometric. 

Identification  System  and  the  Federal 
Bureau  of  Investigation  Urimmal  Justice 
Information  Services.  IntegraUid 
Automated  Fingerprint  Identilication 
System.  DHS  Uomponent  Physical 
Access  Uontrol  Sv.stems.  DHS 
Component  Active  Directories,  as  well 
as  issuance  of  PlV-compatihle 
credentials  to  visitors  to  DHS. 

Svstem:  DHS/S&T/PlA-001(a)  Border 
Network  (BorderNet)  and  Northeast  Test 
Be(l(NET-B). 

Component:  SikT. 

Date  of  approval:  August  25.  2012. 
BorderNet  (formerly  named  the 
Border  and  Transportation  Security 
Network,  or  BTSNet)  is  a  tec.hnologv  test 
bed  developed  and  maintained  hy  the 
Deiiartment  of  Homeland  Security 
(D1  IS).  Science  and  Technology 
Directorate  (SttT)  located  at  the  Unitcxl 
States-Mexico  border.  The  iiurpose  ot 
the  test  bed  is  to  test  and  evaluate 
technologies  in  an  ojierational 
•  (environment  that  assist  D1  IS  Customs 
and  Border  Protection  iield  agents  m 
.securing  our  nation  s  borders.  S8: 1 
updated  this  PIA  to  reflect  the  addition 
«  of  mobile  enrollment  technology  and 
surveillance  cameras,  and  the 
denlovment  of  an  additional  test  bed 
site  at  the  United  States-C.anada  border, 

called  NET-B.  . 

Svstem:  DHS/S&T/P1A-024  Rapid 
Deiixyrihonucleic  Acid  (DNA)  System. 

Component:  S^T. 

Date  of  approval:  Seiitember  14,  2012. 
S8:T  developed  the  Rapid  DNA 
Svstem  iirimarily  to  meet  the  need  ot 
li  S  Citizenship  and  Immigration 
le  Services  (I  ISOS)  to  verify  family 

lit  relation.shiiis  in  refugee  immigration 
IS.  processes.  The  Rapid  DNA  System 

porforms  rapid,  low-cost  DNA  analysis 
In  meet  this  USCIS  need  ami  may  a  so 
address  operational  needs  of  otluir  DHS 
lid  comiHinents.  S8:T  conducted  this  1  h 
e  localise  the  collection  and  analysis  ot 
DNA  information  raises  potential 
iirivacv  concerns. 

.S\'.s/em;  DHS/TSA/P1A-05H 
Performance  and  Results  Inlonnation 
;:ific  System  (PARIS). 

'  Component :TSA. 

Date  of  approval:  September  IH.  2012. 
(1  TSA  PARIS  system  is  a  datahasi;  used 

,  for  maintaining  information  associated 

with  TSA’s  regulatory  investigations, 
security  incidents,  and  enforcement 
actions,  as  well  as  for  recording  the 
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details  ol  security  incidents  involving 
passenger  and  property  screening. 

PARIS  maintains  I’ll  about  individuals, 
including  witnesses,  involved  in 
security  incidents  or  regnlatorv 
enforcement  activities.  PARKS  alsi) 
creates  and  maintains  a  list  of 
individuals  who.  based  upon  their 
involvenumt  in  .secnritv  incidents  of 
snfficient  s(!verity  or  fr(!(|uency.  an; 
di.s(inalified  from  receiving  expedited 
screcming  for  some  pm  iod  of  time  or 
jMM  inammtlv.  The  purpose  of  this  PIA  is 
to  inform  the  ])nl)lic  of  changes  in  the 
use  of  PARIS  and  anv  resulting  im])act 
to  personal  privacy. 

System:  1)1  IS/CHP/PI  A-()()4(n 
Western  Hemis])here 'Kravel  Initiative 
(WHTl). 

(lomponent:  (33P. 

Date  of  (tppi'oval:  September  24.  2012. 

('.BP  i)nbii.shed  this  PIA  to  give  notice 
of  an  nixlate  to  the  Wim  PIA.  This 
update  describes  Phase  1  of  tin;  Beyond 
the  Border  entrv/exit  program,  which  is 
an  initiative  of  the  IJ.S.-Cianada  Beyond 
the  Border  Action  Plan.  'I'lie  Bevond  the 
Border  entry/(!xit  ])rogram  will  expand 
the  sharing  of  border  cro.ssing 
information  with  the(ianada  Border 
.S(!rvices  Agency  hv  exchanging 
l)iogra])hic.  travel  docmiKmt,  and  other 
l)ord(!r  crossing  information  collected 
from  individuals  entming  tin;  United 
Stat(!s  from  (ianada  and  vice  ver.sa  at 
land  |)orts  of  (mtrv.  'I  bis  (ixchange  of 
honhir  crossing  entry  information  will 
assist  both  countries  so  that  tlu;  record 
of  an  entry  into  oiui  country  establi.sluis 
an  exit  n!cord  from  tin;  oth(M‘.  ultimately 
supporting  each  nation  in  their 
immigration  and  law  enforcement 
missions,  as  well  as  facilitating  cross- 
border  travel.  This  PIA  update  covered 
Phase  1  of  the  entry/exit  program  only, 
which  is  limited  to  exchanging  entry 
Hicords  from  certain  individuals  (other 
than  U.S.  and  Canadian  citizens)  at 
certain  land  |)orts  of  entry  to  imxisnre 
tin;  ability  to  reconcile  biographic  entry 
records  between  (ianada  and  the  United 
States.  DHS  will  publish  additional 
updates  to  this  PIA  in  advance  of 
deployment  of  any  siihsetpient  ])hases  to 
the  Bevond  the  Border  (;ntr\7exit 
|)rogram. 

System:  1)HS/NPP1)/PK\-()1 1  Federal 
Protective  Service  (FPS)  hdbrmation 
.Support  'fracking  .System  (f'KST.S). 

(Component:  National  Protection  and 
Programs  Directorate  (NPPD). 

/)n/e  of  review:  October  4.  2012. 

This  PIA  was  review(;d  using  the 
three-y(;ar  PIA  checklist.  II..S. 
Immigration  and  Customs  Knforcenn;nt 
(KiF).  Federal  Prot(;ctive  .Service  (FP.S), 
Information  .Snjjport  fracking  .Sy.stem 
(FKS'f.S),  Contract  Snitability  Module  is 
a  web-based  ap])lication  used  to 


automate  the  i)roce.ss  for  assessing  the 
suitability  of  FP.S  and  Ccaieral  .Servic(;s 
Administration  contract  p(;rsonn(;l  to 
work  in  .secure  F(;d(;ral  hnildings,  and  to 
track  ])(;riodic  hackgroimd  re¬ 
investigations  of  those  contract 
(;mplove(;.s.  'fhe  system  coll(;cts  and 
maintains  information  on  a|)|)iicants 
and  contractor  i)(;rsonn(;l  who  work  in 
secnn;  Federal  buildings  such  as 
security  offic(;rs,  childcan;  work(;rs. 
cleaners,  and  other  contract(;d  service 
positions.  F'P.S  conducted  this  PIA 
l){;canse  FKS'f.S  collects  and  ns(;s  I’ll  on 
members  of  tlu;  juihlic  who  seek  or  arc; 
currently  (anployed  in  thesi;  positions 
within  F(;deral  facilities. 

System:  1)1  KS/FFMA/Pl  A-()l  1 
National  F'lood  Insurance  Program 
Information  'fechnology  .System. 

Com ponent :  I'liM  A . 

Dote  of  approvol:  OcAohev  12.  2012. 

DHS  FF:MA  FIMA  National  Flood 
Insurance  Program  (NFIP)  owns  and 
operates  the  NFIP  Information 
'f(;chnologv  .System  (ff.S).  'fhe  Nf'lP  ff.S 
j)rocesses  flood  insurance;  policies  and 
claims,  specifically.  polici(;s  and  claims 
from  the  FEMA  Direct  .Servicing  Ageait 
(D.SA)  contractor  on  l)i;half  of  the;  NFIP 
and  hv  Write;  Ye)nr  Own  Ueeinjeanies 
(WY())  thiit  se;ll  anel  se;rvie:e;  fie)e)el 
insnrane:e;  |)e)lie:ie;s.  An  Nk’H’  fle)e)el 
insnr.meu;  ])e)lie:y  e:im  he;  e)htaine;el 
elire;e;tlv  fre)m  a  D.SA  threeugh  a  lie.en.seeel 
insnrane:e;  hre)ke;r  eer  fre)m  WYOs.  .Sine:e; 
l‘)83,  piirtie:ip<iting  insnnmex;  e;e)mp<mie;s 
hiive  ele;live;re;el  ;mel  se;rvie:e;el  Nf’lP 
pe)lie;ie;s  in  the;ir  e)wn  name;s,  threeugh  the; 
"Write;  Ye)ur  Own”  .irrangement.  3’he 
pe)lie;v  e;e)ve;riige;  anel  pre;minms  ele;  ne)t 
eliffer  if  ])nre;hase;el  frean  the;  D.SA  eer 
WYOs.  FEMA  ce)nelue:te;ei  this  PIA 
he;e;au.se;  NFIP  ff.S  e:e)lh;e:ts.  nse;s, 
maintains,  retrie;ves,  and  elisseminates 
I’ll  ahe)ut  inelivielnals  wlu)  pnrediase.  as 
well  as  lhe)se;  whee  pre)e:e;ss,  floe)el 
insnranex;  ]K)licie;s  from  NFIP  anel 
inelivielnals  re;e|ne;sting  ae;e:e;ss  to  the; 
svste;m. 

‘  System:  1)1  KS/'f.SA/PlA-040  Peert 
Antheerity  e)f  Ne;w  Yeerk/New  )e;rse;v 
(PANYN))  .Se;e:nre;  Weerker  Ace;(;s.s 
(',e)n.sortium  Ve;lting  .Se;rvie;e;.s  (.SWAO). 

Component:  'f.SA. 

Dote  of  opprovol:  Ne)ve;mhe;r  13.  2012. 

'f.SA  will  e:e)nehu:t  terreerism  wate:h  list 
e:he;e:ks  e)f  we)rke;rs  iit  PANYN)  lae:ilitie;s 
anel  jeeb  sites,  incineling  e:ritie;al 
infrastrnelnre;  sne:h  eis  airpe)rts,  m;irine; 
pe)rts,  bus  te;rminals,  rail  transit 
faedlities,  hrielge;s,  tnnne;ls.  ;mel  re;iel 
esliite;  sne;h  as  the;  Weerlel  'fraele;  Oe;nte;r 
me;me)ri;il  site.  'f.SA  will  eilse)  e:e)nelne:l 
te;rre)rism  wate;h  list  e;he;e:ks  e)f 
inelivielnals  ielentifieel  hv  PANYN)  <is 
re;e|niring  sne;h  e:he;e:ks  fe)r  ae:e;e;ss  te; 
seaisitive  infe)rmatie)n,  anel  fe)r  we)rke;rs  at 
faedlities  and  je)h  sites  of  P.^NYN) 


re;gie)niil  jjartners.  Re;snlts  e)f  the;  e:he;e:ks 
will  ne)t  he;  re])e)rte;el  te;  PANYN).  but 
inste;ael  will  he;  feerwiireleel  te;  the  Fe;ele;ral 
Bureau  e)f  Inve;stigatie)n  'ferreerist 
.Se:re;e;ning  Oe;nte;r.  'fhis  PIA  wees 
e;e)nelne:te;el  pnrsmmt  te;  the;  E- 
Oe)ve;rmne;nt  Ae:t  e)f  2002  l)e;e:iinse;  I’ll 
will  he;  e:e)lle;e;te;el  te;  e:e)nelue:l  terreerism 
watedi  list  e:he;e:ks  e)f  weerkers  at  PANYN) 
lae:ilitie;s  ;inel  je)h  site;s. 

System:  1)1  KS/'f.SA/PlA-030  'frenels 
iinel  Piilte;rns  Bnme;h  ('fPB). 

(iomponeot:  T.SA. 

Dote  of  opprovol:  Ne)vemhe;r  13,  2012. 

'fSA,  Tre;nels  emel  Patterns  Braiieb 
('fPB)  .se;e;ks  te;  im])re)ve;  the;  ability  te; 
ielentify  pe)te;ntial  risks  te;  transpeertatieen 
.seeairitv  bv  eli.se:e)ve;ring  anel  analyzing 
pre;vie)nsly  nnkneewn  links  e)r  patterns 
ame)ng  inelivielnals  whe;  imelergo  ei  T.SA 
seeairitv  thre;at  asse;ssme;nt,  aviatiem 
jiassengers  ielentifieel  as  a  mate;h  te;  a 
wate:h  list,  anel  jiassengers  whe;  ele;  neit 
pre;.se;nt  ae:e;e;])tai)le;  iele;ntifie:ation 
ele)eamu;nts  te;  access  the;  sterile;  are;a  eif 
an  air])e)rt  wheise;  ielentity  is  unve;rifieel. 
'f.SA  e:onelue:te;el  this  PIA  heeianse;  the 
'fPB  will  e;e)lle;e:t  anel  use;  I’ll  te;  i)e;rfe)rm 
the.se;  fnneliems. 

System:  Dl  KS/FEMA/PlA-01 2(a) 
Disaste;r  Assistiinea;  Imjireiveanent 
Preigram  (DAIP). 

(Component:  f’EMA. 

Dote  of  opprovol:  Novemhe;r  10,  2012. 

FfiMA.  Offieie;  eif  Resjiemse;  & 

Re;e:e)ve;ry.  Re;e:e)ve;ry  Dire;e:te)rate;, 

Natiemal  Preieiessing  .Serviea;  (a;nte;r 
0|)i;ratie)ns  Branch,  sjionseirs  anel  fnnels 
the;  DAIP.  In  ae;e:e)relane:e  with  Exeeaitive; 
Orele;r  13411  "Impreiving  A.ssistance;  lor 
Disaste;r  Vie:tims,”  DAIP  elevelope;el  the 
Disaster  Assistanea;  Center  (DAC) 

.syste;m.  As  a  ])art  of  DAIP,  DACi 
maintains  elisaster  survive)]-  a])plie:atie)n 
iinel  re;gistratiem  infeirmation  e;olle;cte;el 
through  various  meelia  incineling:  (1) 
DAIP  paper  forms.  (2)  the; 
www.disosterossistonce.^ov  We;h  site. 

(3)  the;  http://m.femo.‘>ov  mobile  Web 
site,  anel  (4)  via  telephone.  DAIP/DAC 
.shiires  the;  informatiem  with  the;  Natiemal 
Emergeneiy  Manage;me;nt  Inlbrmation 
.System-  Inelivielual  Assistance;  (lA) 
meiehile;  te)  fae;ilitate;  eligibility 
ele;te;rminatie)ns  iinel  with  e)the;r  fe;ele;riil, 
tribal,  .state,  leieial,  anel  non-preifit 
age;iie:ie;s/e)rgimizatie)iis  that  alse)  se;rvie:e; 
elisaster  snrviveirs.  Ff]MA  e:e)nehie:te;el 
this  PIA  he;e:iinse;  DAIP/DAC',  e;e)lle;e:ts. 
use;s.  maintains,  re;trie;ve;s.  anel 
elissemiiiiites  I’ll  eif  elisaster  snrviveirs 
whe)  e;ithe;r  reiepiest  lA  heneifits  fremi 
f’EMA  eir  wliemi  FEMA  may  refer  tei  its 
partners. 

System:  DI  KS/.S&'f/PlA-020  Reiheitie: 
Aire;raft  feir  Piihlie;  .Safety  (RAP.S). 

(Component:  .S&'f. 

Dote  of  opprovol:  Neivemher  10.  2012. 
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St^iT  and  the  State  of  Oklalioina  are 
partnering  on  the  RAPS  project  to  t(!st 
and  evaluate  Small  llninanmul  Aircraft 
Systems  (SUAS)  for  potential  use  hy  the 
first  Hisponder  connnnnity  and  DIIS 
operational  components.  SIJAS  include 
small  aircraft  (ty])ically  under  .'i.'i 
pounds  and  having  \vingsj)ans  of  3-6 
ieet  or  less)  that  an;  operated  using  a 
wirele.ss  ground  control  station.  The 
aircraft  are  e(ini])))ed  with  sensors  and 
cameras  that  can  capture  images  and 
transmit  them  to  a  ground  control 
.system  to  provide  aerial  views  of 
emergency  situations  and  situational 
awareness.  SSiT  conducted  a  PIA  to 
addniss  the  privacy  im])act  of  tlu; 
.system’s  surveillance  and  image 
capturing  capabilities. 

SystHin:  DI  IS/l  JSCG/PIA-OOl  (h) 

I  lomeport  Internet  Portal. 

Component;  ll.SCXh 

Date!  ol  (tpprovdl:  November  16.  2012. 

IJSCG  currently  uses  the  llomeport 
Internet  Portal  to  provide  scuaire 
iidbrmation  dissemination,  advam;ed 
collaboration  for  Area  Maritime  .Security 
Committees,  electronic  submission  and 
approval  for  facility  security  plans,  and 
coinjilex  electronic  notification 
capabilities.  llome])ort  includes  a 
subsystem  called  tlu;  Almt  Warning 
.System  (AW.S),  which  i)rovide.s  ll.SCfi 
I  leadcjuarters,  Distric;ts.  .Sectors,  and 
other  units  an  enteiprise  solution  for 
sending  alerts  and  warnings  to  maritime 
.security  (MAR.SF(i)  part  ma  s. 
.stakeholders,  and  appropriate  ])ort 
constituents  for  MAR.SKC  level  changes 
and  other  MAR.SEC-related  ai;tivitie.s 
recpiiring  ])ort-wide  notifications. 
Through  a  Memorandum  of  Agreement 
between  the  U.SCG  and  the 
Transportation  .Security  Administration 
(TSA).  use  of  AW.S  c:a])ahilitie.s  will  he 
shared  between  these  two  DH.S 
components,  thereby  leveraging  DfhS 
investment  in  the  system  and  avoiding 
duplicative  oijerations  and  maintenance 
costs  within  DH.S.  The  USGG  issued  this 
PIA  update  to  include  'GSA  o])eralions 
center  personnel  as  authorized  users  of 
Homeport’s  AW.S,  which  ciontains  non- 
.sensitive  Pll  and  dis.seminates  airport 
.security  information  to  authorized 
recipients. 

Systoin:  DH.S/lGE/PlA-()29  Alien 
Medic:al  Records  .Sy.stems. 

Component:  IGE. 

Ddtd  of  (ippi'ovdl:  November  27.  2012. 

IGE  maintains  medical  records  on 
aliens  that  IGE  detains  for  violations  of 
l)..S.  immigration  law.  Aliens  held  in 
IGE  cu.stody  in  a  facility  .staffed  by  the 
IGE  Health  .Services  (iorjjs.  a  division  of 
IGE’s  ()fiic;e  of  Enforcement  and 
Removal  Operations,  receive  ])hy.sical 
exams  and  treatment,  dental  .services, 
and  pharmac:y  services,  depending  on 


the  alicm's  medical  conditions  and 
length  of  stay.  To  i)ro]K;rIy  record  the 
medical  asse.ssments  and  services,  IGE 
operates  the  following  information 
t(!chnoiogy  sy.stems  that  maintain 
el(!ctronic  medical  njcord  information: 
Gase'rrakker,  Medl'iZ,  Dcmtal  X-Rav 
.Syst(;m.  tlu)  Griminal  Institution 
Pharmacy  .Sy.st(!m,  the  Medical  Payimmt 
Authorization  Re(|U(;st  Wed)  .Svstem 
(MedPAR),  and  the  Medical 
Glassification  Datahast;.  This  PIA  was 
originally  i)nhli.shed  on  Inly  27),  2011, 
and  de.scrihed  the  information  in  thes(! 
medical  r(!cord  systems,  the  ])ur])o.se.s 
for  which  this  information  was  colhjcted 
and  u.sckI,  and  the  safeguards  KiE  had 
imphmiented  to  mitigate  the  privaev 
and  .security  risks  to  Pll  .stonul  in  these 
.sy.stems.  ’fhe  PIA  was  re])uhli.shed  in 
full  ])rimarily  to  modify  the  description 
of  the  MedPAR  system,  which  originally 
was  to  he  hosted  by  the  IJ..S.  Department 
of  Veterans  Affairs,  hut  now  remains  at 
IGE. 

Dated:  I'cihniarv  Rt.  201.1. 
lonatlian  K.  (]antor, 

Privacy  Officer.  Dapaiimcnl  of 
Ilonu'Iand  Scciirily. 

IKK  Doc.  2()i;i-(HU)<)  l•'ill!(l  a:4.S  am] 

BILLING  CODE  9110-9L-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5687-N-04] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Funds 
Authorization 

AGENCY:  Office  of  the  A.ssistant 
.Secretary  for  Housing,  HUD. 
action:  Notice. 

SUMMARY:  rhe  projjosed  information 
collection  reciuirement  described  below 
will  he  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  re(]uired  hy  the  Paperwork 
Reduction  Act.  3’he  Department  is 
soliciting  ])nhlic  comments  on  the 
subject  proposal. 

DATES:  (k)ninwnt,'y  Duo  Ddto:  A})ril  23. 
2013. 

ADDRESSES:  Interested  ])ersons  are 
invited  to  suhinit  comments  regarding 
this  pro])osal.  Gomments  should  refer  to 
the  propo.sal  hy  name  and/or  OMB 
Gontrol  Nnmher  and  should  he  sent  to: 
Reports  Liaison  Officer.  Department  of 
Housing  and  Urban  Developimmt.  d.'il 
7th  .Street  .SW..  Washington,  DG  20410, 
Room  9120  or  the  nnmher  for  the 
Federal  Information  Relav  .Service  (1- 
800-877-8339). 

FOR  FURTHER  INFORMATION  CONTACT: 

Program  Gontact.  Harrv  Messner,  The 


Office  of  A.sset  Management, 

De|)artment  of  Housing  and  Urban 
Development,  4.'>1  7th  .Street  .SW., 
Washington,  DG  20410.  telephone  (202) 
402—2626  (this  is  not  a  toll  fnu!  numhcir) 
for  copies  of  the  ])roposed  forms  and 
other  available  information. 

SUPPLEMENTARY  INFORMATION:  'Hie 
De|)artment  is  submitting  tin;  ])roposed 
information  collection  to  OMB  for 
review,  as  recpiired  by  the  Paperwork 
Reduction  Act  of  199.1  (44  U..S.G. 
chapter  3.'),  as  amended). 

'I’liis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  coiu:erning  the  pro])osed 
collection  of  information  to:  (1)  Evaluate 
whether  the  pro])osed  collection  is 
necessary  for  the  projjer  ptnformance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
j)ractical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  pro])o.sed  collection  of 
information;  (3)  Enhance  the  (piality, 
utility,  and  clarity  of  the  information  to 
1)(!  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  res])ond;  including 
tlu!  iLse  of  a])])ropriate  automated 
collection  t(!chni(|ue.s  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  suhmi.ssion  of  respon.ses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Funds 
Authorizaticin. 

OMB  (ionirol  \hinihdr.  if  dp})lic:dl)ld: 

2.')()2-0.1.1.1. 

Ddscriptiod  of  the  need  for  the 
information  and  proposed  n.se.  the 
purpo.se  of  this  information  collection  is 
to  ensure  that  advances  from  the 
Reserve  for  Re])lacement  and/or 
Residual  Receijhs  Funds  are  reviewed 
and  authorized  hy  HUD  in  accordance 
with  regulatory  and  administrative 
guidelines. 

Agenev  form  mimhers.  if  dppli(:(d)le: 
form  1  lUD-92.')(). 

Estimation  of  the  toted  mimhers  of 
hoars  needed  to  prepare  the  information 
collection  including  nnmher  of 
respondents,  freepiencv  of  response,  and 
hours  of  response:  The  numh(;r  of 
burden  hours  is  29.19.1.  The  numher  of 
respondents  is  9.113,  the  numhm'  of 
responses  is  9,113,  the  ire(|uencv  of 
response  is  on  occasion,  and  the  burden 
hour  i)er  res])on,se  is  30  minutes. 

Status  of  the  proposed  in  formation 
collection:  This  is  an  extension  of  a 
previously  ai)proved  collection. 

AulInH  ity:  1  he  Pa])eru()rk  Reduction  Acl 
of  44  U..S.(;..  chajjter  3.1.  as  aineiKhul. 
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l)al(!(t;  I'libniary  15.  201:1. 

Laura  M.  Marin, 

/\(.7/n”  (ii-imral  lh‘i)iily  Assislanl.  St'crt'lary 
for  Uoiisinii-At  liii'i  C^riurol  Dopuly  Fodorol 
I  loiisinii  (A)n}niissionor. 

|I  K  DdC.  2(li;i-()40r>(i  l-'il(?(l  2-21-i:i:  K:4ri  iiinl 

BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5687-N-05] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Application  and  Re-Certification 
Packages  for  Approval  of  Nonprofit 
Organization  in  FHA  Activities 

AGENCY:  Otlice  oi  the  Assistant 
.Secretary  tor  Housing.  HUD. 
action:  Notice. 

SUMMARY:  The  i)ro|K)se(l  information 
collection  recjuireinent  described  below 
will  he  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  nujuired  by  the  Baperwork 
Reduction  Act.  The  Dciiiartment  is 
.soliciting  public  comments  on  the 
subject  pro|)osal. 

DATES:  (A)iiin)(;nts  Duo  /la/e;  April  28. 
2018. 

ADDRESSES:  Interested  ])ersons  are 
invited  to  submit  comments  regarding 
this  i)ropo.sal.  Uomments  should  refer  to 
the  |)roj)osal  hv  name  and/or  OMB 
Uontrol  Number  and  should  he  sent  to: 
Reports  Liaison  Officer.  Department  oi 
Housing  and  Urban  Developimmt.  4.51 
7th  Street  .S\Y..  Washington.  DU  20410. 
Room  0120  or  the  number  for  the 
Federal  Information  Retav  Service  (1- 
800-877-8880). 

FOR  FURTHER  INFORMATION  CONTACT: 

Brogram  (Contact.  Arlene  Nunes 
Director.  Home  Mortgage  Insurance 
Division.  Office  of  .Single  Family 
Brogram  Development.  Department  of 
Housing  and  Urban  Dm  elojnnent.  4.51 
7th  .Street  .S\V.,  Washington.  D(i  20410, 
telejihone  (202)  402-2.582  (this  is  not  a 
toll  free  number)  for  copies  of  the 
jM'opo.sed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  fhe 
Department  is  submitting  the  projiosed 
information  colhiction  to  OMB  for 
review,  as  recpdred  hv  the  Baperwork 
Reduction  Act  of  10‘).5  (44  U..S.(k 
(;ha|)ler  8.5.  as  amended). 

Tliis  Notice  is  soliciting  comments 
from  members  of  the  ])nhlic  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  |)n)po.sed  collection  is 
necessary  for  the  proj)(;r  performance  of 
the  functions  of  the  agency,  including 


whether  the  iidbrmation  will  have 
practical  utility;  (2)  hivaluate  llu; 
accuracy  of  the  agency's  estimate  of  thi; 
burden  of  the  |)roposed  collection  of 
iidbrmation:  (8)  Ibdiance  the  (piality, 
utility,  and  clarity  of  the  information  to 
he  collected:  and  (4)  Minimi/.e  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  a])pro])riale  automated 
collection  techniiiues  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  suhmi.ssion  of  respon.ses. 

This  Notice  akso  lists  the  following 
information: 

Titlo  of  Proposal:  AppVn.nWon  and  Re¬ 
certification  Backages  for  /Xpproval  of 
Nonjirofit  Organizations  in  FHA 
Activities. 

OMB  (k)ntrol  Nunihor.  if  (ip})li(:(iblo: 
2.5()2-().54(). 

Doscription  of  Iho  nood  for  iho 
inforinalion  and  proposed  uso:  HUD- 
Approved  nonprofit  organizations 
partici])ate  in  the  Di.scounI  .Sales 
ju'ogram  as  FHA  insured  mortgagors  or 
provide  down  payment  a.ssi.slance  to 
homehuvers  in  the  form  of  secondarv 
financing.  A  noipirofit  organization 
must  he  1  lUD-approved  and  meet 
specific  retpiiremenls  to  remain  on  the 
Nonprofit  Organization  Rosier  (Roster). 
This  includes  an  aiiplication.  affordable 
housing  plan,  annual  reports,  and 
reipnred  record  keejiing.  HUD  uses  the 
information  to  ensure  that  a  non])rofit 
organization  meets  the  recpdrements  to 
participate  in  .Single  F’amilv  programs. 

A^oucv  form  numlmrs.  if  (ippli<:al)Io: 
None. 

Estimation  oftim  tot(d  namhcrs  of 
hoars  ncodod  to  prop(a'o  tho  information 
colloction  incladino  nambar  of 
rospondonts.  froqaonvv  of  rosponse,  and 
hoars  of  ivsponso:  The  number  of 
burden  hours  is  7.488.  The  number  of 
respondents  is  225,  the  number  of 
respon.ses  is  l.()5(),  the  frcupiency  of 
respon.se  is  one.  four  or  five  depending 
on  activity,  and  the  average  burden  hour 
per  resiKinse  is  7.04. 

Status  oftlw  proposod  information 
colloction:  This  is  an  extension  of  a 
currentlv  ajijiroved  collection. 

Aiitiiority:  'I'lu:  Baperwork  Kediiclioii  Act 
of  1!)!)5.  44  IL.S.C..  Chapter  tla.  as  aiiKMided. 

Datcul:  I'eliniarv  14.  2()i:t. 

I.aiira  M.  Marin. 

Actiny,  Danarol  Daputv  Assistant  Sacratin  v 
for  I  lonsiny — Actiny  Ganaral  Dapiity  Podnnil 
Ilonsiny  Gonanissionar. 

IFKDoc.  201  :i-()40r)4  Filed  2-2  l-Kl:  8:45  and 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5681-N-08] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
.Secndarv  forUomnumity  Blanning  and 
Development.  1  lUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
sur])his  Federal  property  reviewed  by 
HUD  for  suitability  for  ])o,ssil)le  use  to 
iissist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
liiaiiitci  Berry.  Department  of  Housing 
and  Urban  Development,  451  .Seventh 
.Street  .SW..  Room  7282.  Washington,  DU. 
2041 0:  telephone 

(202)  402-8070:  TTY  nnmher  for  the 
hearing-  and  sjieech-impaired  (202) 
708-2505,  (the.se  telephone  numbers  are 
not  toll-free),  ur  call  the  toll-free  Title  V 
information  line  at  800-027-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  l‘)88 
court  order  in  \kdional  Oocdition  for  tin; 
I ionudass  v.  X'otortms  Administrtdion, 
No.  88-250:t-O(i  (D.D.C.),  HUD 
|)ul)lishes  a  Notice,  on  a  weeklv  basis, 
identifying  unutilized,  underutilized, 
excess  and  sur|)lus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  u.se  to  assist 
the  homeless.  Todav’s  Notice  is  for  the 
pur])o.se  of  announcing  that  no 
additional  jirojicrties  have  been 
determined  suitable  or  unsuitable  this 
week. 

DaUul;  l•’el)^ll:ll'v  14.  201  :L 
Mark  R.  )ohnston. 

Dcpidv  Assist(mt  Sacratarv  for  Sjurcial  Noads. 
IFK  Doc.  2()i:i-();i8(i(i  Filed  2-21-1:F  8:45  iiinl 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  THE  INTERIOR 

[NPS-SERO-RTCA-1 21 29; 
PPMPSPD1T.Y00000;  PPSESERO10] 

Wekiva  River  System  Advisory 
Management  Committee  Meetings 
(FY2013) 

agency:  National  Bark  Service.  Interior. 
ACTION:  Notice  of  upcoming  scheduled 
meldings. 

SUMMARY:  This  notice  announces  a 
.schedule  of  u])coming  meetings  for  the 
Wekiva  River  .Svstem  Advi.sorv 
Management  Uommitlee. 

DATES:  The  meetings  are  .schednled  for: 
A])ril  8.  2018;  )ime  4,  2018;  Augu.st  7, 
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2013;  ()ctol)(!r  1,  2013;  and  Doceniljer  4. 
2013. 

Time:  All  schoduled  iiKiotings  will 
l)(!gin  at  3;00  i).in.  and  will  end  by  .');(){) 
p.in. 

ADDRESSES:  All  sclunlulcd  nuMstings  will 
b(!  held  at  the  VVcikiwa  S])rings  State 
Park.  1800  Wcikiwa  (iircle.  Ajjopka.  Id. 
32712.  Call  (407)  884-200()  or  visit 
online  at  http:// 
ivi\’\v.fl()ri(l(ist(ilei)arks.<)rg/ 
\veki\v(isprin;^s/  for  additional 
information  on  this  facility. 

FOR  FURTHER  INFORMATION  CONTACT: 
jaiiiK!  Douhek-Kacine.  DFO.  Wekiva 
Wild  and  Scenic  River.  RTCA  Program, 
Florida  Field  Office,  Southeast  Region, 
.'1342  Clark  Road,  PMB  #123,  Sarasota. 
Florida  34233;  telejihone  (041)  OH.'i- 
,'5012. 

SUPPLEMENTARY  INFORMATION:  The 
.scheduled  nuHitings  will  be  o])en  to  the 
public.  Each  scheduhid  meeting  will 
result  in  decisions  and  steps  that 
advance  the  Wekiva  River  System 
Advisory  Management  Committcu; 
towards  its  ob)(;ctive  of  managing  and 
im|)lementing  projects  dev(;loped  from 
tlu!  Com])n!hensive  Management  Plan 
for  the  Wekiva  Wild  and  Scenic  River. 
Any  numiber  of  the  public  may  file  with 
the  Committee  a  written  statememt 
concerning  any  i.ssnes  relating  to  the 
d(!veloi)m(mt  of  the  Comprehensive 
Management  Plan  for  the  Wekiva  Wild 
and  Scenic  River.  Before  including  your 
address,  tele})hone  numher.  email 
addr(;ss,  or  other  personal  identifying 
information  in  your  comments,  you 
should  l)e  aware  that  your  entire 
t:onnnent — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  tinm.  While 
yon  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so.  Th(!  .statement  should  be 
addres.sed  to  the  Wekiva  Riv(!r  System 
Atlvisorv  Managcanent  Committee. 
National  Park  Service.  5342  Clark  Road. 
PMB  #123,  Sarasota,  Florida  34233. 

The  Wekiva  River  System  Advisory 
Management  Committee  was  established 
by  Public  Law  l()()-2{)‘)  to  assist  in  the 
develo])ment  of  tin;  com])rehensive 
manag(Mnent  plan  for  the  Wekiva  River 
System  and  provide  advice  to  the 
.Secretary  in  carrying  out  management 
res])onsihilitie.s  c)f  the  Secretary  under 
the  Wild  and  Sc:enic  Rivers  Act  (18 
ll.S.C.  1274).  Efforts  have  been  made 
locally  to  ensure  that  the  interested 
public  is  aware  of  the  meeting  dates. 


tlalcul;  l‘■el)I■llarv  t:t.2l)i:{. 

Jaimi;  Douliek-Raciiii!, 

DFO.  Wakivd  Wild  mid  Scenic  liivcr. 

SonllicdsI  Ilc^iion. 

|!'R  Doc.  2()i;!-()412l  14 led  2-21-i:i;  H:4.S  ain| 
BILLING  CODE  4310-JD-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R1-ES-2013-N028; 

FXES1 1 1 301 00000F5-1 34-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Application 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability;  retjiiest 
for  comments. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  invite  the  public  to 
comment  on  the  following  ap|)lication 
for  a  permit  to  conduct  activities  with 
the  |)urpose  of  enhancing  the  survival  of 
endangered  species.  The  Endangered 
Species  Act  of  1873.  as  amended  (Act), 
prohibits  certain  activities  with  resj)ect 
to  endangered  s])ecies  unless  a  Federal 
permit  allows  such  activity.  The  Act 
also  nupiires  that  we  invite  public 
comment  before  issuing  such  permits. 
DATES:  To  ensure  consid(;ration.  pleast; 
send  vour  written  comments  hv  March 

25,2613. 

ADDRESSES:  Endangered  S])ecie.s 
Program  Manager,  Ecological  Services. 
U.S.  Fi.sh  and  Wildlife  Service.  Pacific 
Regional  Office,  ‘til  NE  llth  Avenue, 
Portland,  OR  97232-4181.  Please  refer 
to  the  ])ermit  number  for  the  a])plication 
when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chant  Oanterbury,  Fi.sh  and  Wildlife 
Biologist,  at  the  above  addre.ss  or  by 
tele])hone  (503-231-8131)  or  fax  (503— 
231-8243). 

SUPPLEMENTARY  INFORMATION: 
Bnckgrounci 

The  Act  (18  IJ.S.C.  1531  et  .seep) 
prohibits  certain  activities  with  re.s|)ect 
to  endangered  and  threatened  .s])ecies 
unless  a  Federal  permit  allows  siudi 
activity.  Along  with  our  im|)lementing 
regulations  in  the  Uode  of  Federal 
Regulations  ((]1''R)  at  50  OFR  part  17,  the 
Act  provides  for  certain  permits,  and 
reciuires  that  we  invite  ])uhlic  comment 
before  is.suing  the.se  permits  for 
endangered  species. 

A  jiermit  granted  by  us  under  section 
10(a)(1)(A)  of  the  Act  authorizes  tin; 
permittee  to  coiuluct  activities 
(including  take  or  interstate  commerce) 


with  resjject  to  U.S.  endangered  or 
threatened  species  for  scientific 
|)urpose.s  or  enhanc:ement  of 
proj)agation  or  survival.  Our  regulations 
imi)lementing  section  10(a)(1)(A)  of  the 
Act  for  these  permits  are  found  at  50 
Uf’R  17.22  for  endangered  wildlife 
species.  50  Uk'R  17.32  for  threatened 
wildlife  species.  50  CiFR  17.82  for 
(Midangered  plant  species,  and  50  UFR 
17.72  for  threatened  ])lant  species. 

Application  Available  for  Review  and 
Uoininent 

We  invite  loc:al.  State,  and  Federal 
agencies,  and  the  public  to  comment  on 
the  following  application.  Please  refer  to 
the  ap])ropriate  permit  numher  for  the 
application  when  submitting  comments. 

Documents  and  other  information 
suhmittcHl  with  this  application  are 
available  for  nndew  by  retjuest  from  the 
Endangered  Species  Program  Manager  at 
the  address  listed  in  the  ADDRESSES 
section  of  this  notice,  subject  to  the 
re(]uirements  of  the  Privacy  Act  (5 
U.S.C.  552a)  and  f  reedom  of 
Information  Act  (5  U.S.U.  552). 

Permit  Number:  TE-H5848A 

A])])licant:  Lori  Uossell.  Uonnelksville. 
Pennsylvania. 

The  apjilieant  riuiuests  an  interstate 
commerce  permit  to  purchase  nene 
gee.se  (Bnintd  sdiulvicansis)  in 
conjunction  with  ca))tive  |)ropagation 
for  the  purj)o.se  of  enhancing  their 
survival.  This  notification  covers 
activities  i:onducted  hv  the  a])))licant 
over  the  next  5  years. 

Public  Availability  of  (Comments 

All  comments  and  materials  we 
receive  in  resjjonse  to  this  retpiest  will 
he  available  for  public  ins])ection,  by 
appointment,  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Before  including  vour  address,  phone 
number,  email  address,  or  other 
l)er.sonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  mad(!  ])ublicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  |)ublic  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so. 

Authority 

We  })rovide  this  notice  under  .section 
10  of  the  Act  (18  U.S.U.  1531  el  seq.). 
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BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R8-ES-2013-N029;  1112-0000- 
81440-F2] 

Jennings  Low-Effect  Habitat 
Conservation  Plan  for  the  Morro 
Shoulderband  Snail,  Community  of 
Los  Osos,  San  Luis  Obispo  County, 

CA 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  recine.st 
for  coininent. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service,  have  received  an 
application  from  Andrew  A.  )ennin*>s 
for  a  10- year  incidental  take  ])erinit 
under  the  Fndangered  .Species  Act  of 
11)73.  as  amended,  't  he  apjilication 
addresses  the  potential  for  "take"  of  the 
federally  endangered  Morro 
shoulderband  snail  (=  handed  dune 
snail:  I Inlminthoglviyta  wdiknridini)  that 
is  likely  to  occur  incidental  to  the 
construction,  maintenance,  and 
occupation  of  a  single-family  residence 
on  an  existing  legal  single-familv-zoned 
])arcel  in  the  unincorporated 
community  of  Los  Osos.  .San  Luis 
()l)is|)o  Oounty.  (California.  The 
applicants  would  im])lement  a 
conservation  program  to  minimize  and 
mitigate  project  activities  that  are  likelv 
to  result  in  take  of  the  Morro 
shonlderhand  snail  as  descrihed  in  their 
plan.  We  invite  comments  from  the 
public  on  the  application  package  that 
includes  the  Jennings  Low-Effect 
Habitat  (Conservation  Plan  for  the  Morro 
Shonlderhand  .Snail.  This  jjropo.sed 
action  has  been  determined  to  be 
eligible  for  a  (Categorical  Exclusion 
under  the  National  ECnvironmental 
Policy  Act  of  l‘)()t),  as  amended  (NEPA). 
DATES:  To  ensure  consideration,  please 
.send  vour  written  comments  hv  March 
2.').  2013. 

ADDRESSES:  Yon  may  download  a  co])y 
of  the  Habitat  (Con.servation  Plan,  draft 
I'Cnvironmental  Action  .Statement  and 
Low-Effet:t  .Screening  Form,  and  related 
documents  on  the  Internet  at  htlp:// 
www.fw’s.aov/vdidurd/.  or  you  may 
recpiest  cojiies  of  the  documents  hv  II..S. 
mail  or  jihone  (see  below).  Please 
address  written  comments  to  Diane  K. 
Noda.  Field  Supervisor,  Ventura  Fish 


and  Wildlife  Office.  U.S.  Fish  and 
Wildlife  Service.  245)3  Portola  Road, 

.Suite  13.  Ventura,  (CA  5)3003.  You  may 
alternatively  send  comments  by 
facsimile  to  (OO.'j)  044-35)38. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
M.  Vanderwier,  Fish  and  Wildlife 
biologist,  at  the  above  address  or  hv 
calling  (80.3)  044-1700. 

SUPPLEMENTARY  INFORMATION: 

background 

The  II.S.  I-'ish  and  Wildlife  Service 
(.Service)  listed  the  Morro  shonlderhand 
snail  as  endangered  on  December  13. 
15)5)4  (35)  FK  04013).  .Section  5)  of  the 
Endangered  Species  Act  of  15)73.  as 
amended  (Act)  and  its  implementing 
regulations  (10  U..S.(C.  1331  at  sacj.) 
prohibit  the  take  of  fi.sh  or  wildlife 
s])ecies  listed  as  endangered  or 
threatened.  “Take”  is  defined  under  the 
Act  to  include  the  following  ai;tivities: 
"to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill.  trap.  ca])tiire,  or  collect,  or 
to  attemjit  to  engage  in  any  such 
conduct”  (10  IJ..S.(C.  1332):  however, 
under  section  l()(a)(l  )(b)  of  the  Act.  we 
may  issue  iiermits  to  authorize 
incidental  take  of  listed  s])ecies.  'I’he  Act 
defines  "Incidental  'I'ake  as  take  that  is 
not  the  purpose  of  carrving  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  s])ecies  are 
provided  in  at  30  HER  17.32  and  17.22. 
Issuance  of  an  incidental  take  iiermit 
must  not  jeopardize  the  existence  of 
federally  listed  fish,  wildlife,  or  ])lant 
species. 

'I’ake  of  li.sted  plants  is  not  ])rohihited 
under  the  Act  unless  such  take  would 
violate  .State  law.  As  such,  lake  of  ])lants 
cannot  he  authorized  under  an 
incidental  take  permit.  Plant  spec:ies 
may  he  included  on  a  jiermit  in 
recognition  of  the  conservation  benefits 
provided  them  under  a  habitat 
conservation  j)lan.  All  species, 
including  plants,  covered  by  the 
inciilental  take  ])ermit  receive 
assurances  under  our  "No  .Siir])rises" 
regulations  (30  (IFR  17.22(h)(33)  and 
17.32(h)(3)).  In  addition  to  meeting 
other  specific  criteria,  actions 
undertaken  through  im])lementation  of 
the  HHP  must  not  jeo])ardize  the 
continued  existence  of  federally  listed 
animal  or  plant  species. 

Andrew  A.  Jennings  (herealler.  the 
a])plicant)  has  submitted  a  Low-Effect 
Habitat  Conservation  Plan  (HOP)  in 
sup])ort  of  his  apiilication  for  an 
incidental  take  permit  (ITP)  to  address 
take  of  Morro  shonlderhand  snail  that  is 
likely  to  occur  as  the  result  of  direct 
impacts  to  up  to  0.23  acre  (10.224 
square  feet)  of  highly  di.sturhed  coastal 


dime  scrub  and  veldt  grass  {Ehrhcn  td 
c(//ycyi?(/)-dominated  non-native 
grassland  occu])ied  by  the  s])ecies.  Take 
would  he  associated  with  the 
construction,  maintenance,  and 
occupation  of  a  single-family  residence 
on  an  exi.sting  parcel  legally  descrihed 
as  Assessor  Parcel  Number  074-032- 
028  and  located  at  400  Los  Osos  Valley 
Road  in  western  portion  of  Los  Osos.  an 
iminc.orporated  community  of  .San  Lnis 
Ohis])o  County.  California.  The 
applicant  is  reijnesting  a  permit  for  take 
of  Morro  shonlderhand  snail  that  would 
result  from  "Covered  Activities”  that 
include  the  construction,  maintenance, 
and  occnjxition  of  a  single-family 
residence  and  associated  landscaiiing/ 
infrastructure. 

The  applicant  jn’opo.ses  to  minimize 
and  mitigate  take  of  Morro 
shonlderhand  snail  associated  with  the 
covered  activities  by  fully  imiilementing 
the  HCP.  The  following  measures  will 
he  implemented  to  minimize  the  effects 
of  the  taking:  (1)  Pre-con.struction  and 
concurrent  construction  monitoring 
surveys  for  Morro  shonlderhand  snail 
will  he  conducted.  (2)  all  identified 
individuals  of  anv  life  stage  of  Morro 
shoulderband  snail  will  he  cajitnred  and 
mo\'ed  out  of  harm’s  wav  to  a  .Service- 
a])])roved  receptor  site  by  an  individual 
in  possession  of  a  current  valid  recoverv 
permit  for  the  s])ecies,  and  (3) 
develoinnent  and  ])resentation  of  a 
contractor  and  employee  training 
program  for  Morro  shonlderhand  snail. 
To  mitigate  for  unavoidable  take,  the 
ap])licants  will  contribute  .$3,114  to  an 
Impact-Directed  Environmental  Acc:ount 
held  and  administered  hv  the  National 
Fish  and  Wildlife  Foundation.  These 
funds  will  he  used  to  inqilement 
recovery  tasks  identified  in  the  Hdcoveiv 
Plcin  for  the  Morro  Shodhlorbond  Snoil 
and  Fodr  Plants  from  Western  Son  Lnis 
Obispo  County,  Cdlifornid  (II.SFW.S 
15)5)8).  The  ajijilicants  will  fund  up  to 
.$(3,700.  as  needed,  to  ensure 
inqilementation  of  all  minimization 
measures  and  rejiorting  reiiuirements 
identified  in  the  HOP. 

In  the  ])ro])osed  HCP.  the  applicants 
consider  two  alternatives  to  tlie 
])ropo.sed  action:  “No  Action"  and 
“Project  Design.”  Under  the  “No 
Action”  alternative,  an  ITP  for  the 
Jennings  single-familv  residence  would 
not  he  issued.  The  Jennings  single¬ 
family  residence  would  not  he  built  and 
a  contribution  of  in-lien  fees  would  not 
he  ])rovided  to  effect  recovery  actions 
for  Morro  shonlderhand  snail.  .Since  the 
projierty  is  privately  owned,  there  are 
ongoing  economic  considerations 
associated  with  continued  ownership 
without  u.se,  which  include  ])ayment  of 
associated  taxes.  The  sale  of  this 
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l)n)]Katy  for  piirpose.s  other  than  the 
identified  activity  i.s  not  con.sidercid 
economically  feasihle.  llecaiise  of 
economic  con.siderations  and  hecanse 
th(!  |)roposed  action  nisnlts  in  a  net 
henefit  for  the  covercul  si)(;ci(!S.  Mono 
shonhhahand  snail,  the  No  Action 
Alternative  has  been  rejcictcul.  Under  the 
"Project  Redesign”  alternative,  the 
jiroject  would  he  redesigned  to  avoid  or 
further  reduce  take  of  Mono 
shoulderhand  snail.  'I’ln;  onsite  habitats 
occupied  by  Morro  shoulderhand  snail 
are  highly  degraded  in  nature  and  the 
parccd  is  not  of  snfficient  size  to 
accommodate  a  redesign  that  would 
substantial ly  im])rove  the  conservation 
henefit  to  the  s])ecies  beyond  what 
woidd  he  achieved  in  the  propo.sed 
l)roject.  For  these  reasons,  the  alternate 
design  alternative  has  also  been 
rejected. 

VVe  are  recpie.sting  comments  on  our 
])reliminary  determination  that  the 
apjdicant’s  ])ro])osal  will  have  a  minor 
or  negligible  effec;t  on  the  Morro 
shoidderhand  snail  and  that  the  ])lan 
(lualifies  as  a  low-effect  IICP  as  (lefined 
by  our  Habitat  Conservation  Planning 
liandhook  (November  ItFtti).  We  base 
our  determinations  on  threi;  criteria:  (1) 
Implementation  of  the  i)ropo,sed  project 
as  descrihiul  in  the  HUP  would  result  in 
minor  or  negligible  effects  on  fed(irally 
list(!d,  pro])os(!d,  and/or  candidate 
si)ecies  and  their  habitats:  (2) 
imi)lementation  of  the  HCP  wonld  result 
in  minor  luigligibh;  effec:ts  on  othm' 
environmental  values  or  resources:  and 
(3)  HCP  imj)acts,  considered  together 
with  those  of  other  ])ast.  jjnisent,  and 
reasonably  foreseeable  future  projects, 
would  not  residt  in  cumnlatively 
significant  effects.  In  our  analysis  of 
th(;se  criteria,  w(!  have  made  a 
preliminary  determination  that  the 
approval  of  the  HCP  and  issuance  of  an 
ITP  (pialify  for  categorical  exclusion 
under  the  NEPA  (42  II.S.C.  4321  nt  secj.], 
as  |)rovided  by  the  Uej)artment  of 
Interior  Manual  (516  DM  2  Ai)j)endix  2 
and  516  DM  8);  however,  based  upon 
our  review  of  public  comments  that  we 
receive  in  resj)on.se  to  this  notice,  this 
preliminary  determination  may  he 
revised. 

Next  Steps 

We  will  evaluate;  the  permit 
a])])lication,  including  the  plan  and 
comments,  we  r(;ceive.  to  (letermine 
whether  the  a])])lie;ation  meets  the 
r(;(|nirements  of  Section  l()(a)(l)(B)  of 
the  Act.  We  will  also  (;valnate  whether 


issuance  of  the  I'l’P  would  comply  with 
Section  7(a)(2)  of  the  Act  hv  t:on(lucting 
an  intra-Service  .Section  7  considtation. 

Public  Review 

We  provide  this  notit;e  under  section 
l()(c)  of  the  Act  and  the  NEPA  public 
involvement  regulations  (40  Cl-’K 
1500.1(1)),  1500.2(d).  and  1506.6).  We 
are  recjuesting  comments  on  our 
determinatiou  that  the  ai)])licants’ 
proj)osal  will  have  a  minor  or  neglihle 
effect  on  the  Morro  shoulderhand  snail 
and  that  the  plan  cjualifies  as  a  low- 
effect  HCP  as  defined  hv  our  lt)96 
Habitat  Conservation  Planning 
Handbook.  We  will  evaluate  the  permit 
ap])licalion,  including  the  plan  and 
comments,  we  receive,  to  (letermine 
whether  the  ai)plication  meets  the 
re(inirements  ol  section  10(a)(1)(B)  of 
the  Act.  We  will  use  the  results  of  our 
internal  Service  consultation,  in 
combination  with  the  above  findings,  in 
our  fin;d  analysis  to  determine  whether 
to  issue  the  i)ermits.  If  the  reciuirements 
are  met,  we  will  issue  an  I'l’P  to  the 
applicant  for  the  incidental  lake  of 
Morro  shoulderhand  snail.  We  will 
make  tin;  final  permit  decision  no 
sooner  than  30  day.s  after  the  date  of  this 
notice. 

Public  Comments 

If  you  wish  to  comment  on  the  ])ermit 
ap])lications.  plans,  and  associated 
documents,  you  may  submit  comments 
by  any  one  of  the  methods  in 
ADDRESSES. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
numher,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment  including  your 
])ersonal  identifying  informat ion-mav  he 
made  ])uhlicly  available  at  any  time. 
While  you  can  a.sk  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  ])uhlic  view,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority 

We  jnovide  this  notice  under  section 
to  of  the  Act  (16  IJ..S.C.  1531  at  saq.) 
and  NEPA  regnlations  (40  Ch’R  1506.6). 

tlated:  l•'(;l)ru^ll■v  14.  201  :i. 

Diaiii;  K.  Noda, 

I'inid  Siipanisor,  Vantuid  h'ish  (ind  Wildlifa 
Office.  VciUiira.  0(diforni<i. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[LLWYR05000  L16100000.DQ0000  LXSS04 
KOOOO] 

Notice  of  Availability  of  the  Proposed 
Resource  Management  Plan  and  Final 
Environmental  Impact  Statement  for 
the  Lander  Field  Office  Planning  Area, 
WY 

agency:  Bureau  of  hand  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended,  the  Bureau  of  Land 
Management  (BLM)  has  j)repared  a 
l)ro])osed  Resource  Management  Plan 
(RMP)/final  environmental  imj)act 
•statement  (EkS)  for  the  t,ander, 

Wyoming,  Field  Office  and  hv  this 
notice  is  announcing  its  availahilitv. 
DATES:  BLM  ])lanning  regulations  .state 
that  any  ])erson  who  meets  the 
conditions  de.scrihed  in  the  regulations 
mav  protest  the  Bl.M’s  |)roposed  RMIV 
final  ELS.  A  per.son  who  meets  the 
conditions  and  files  a  protest  must  file 
the  ])rotest  within  30  (lavs  of  the  date 
that  the  Environmental  Protection 
Agency  publishes  its  Notice  of 
Availability  of  the  pr()])()se(l  RMP/final 
ELS  in  the  Federal  Register. 

ADDRESSES:  Uopies  of  the  Lander 
proposed  RMP/final  ELS  hav(;  been  sent 
to  affected  Federal,  .State,  and  local 
(lovernment  agencies  and  to  other 
stakeholders,  tribal  (lovernments  and 
members  of  the  pid)lic  who  have 
recpiested  copies.  (i()])ies  of  the  Lander 
pro|)().se(l  RMP/final  lilS  are  available 
for  public  inspection  at  the  BLM  Lander 
Field  Office.  1335  Main  .Street,  Lander, 
Wyoming:  BLM  Wind  River/Bighorn 
Basin  District  Office,  101  .South  23r(l 
.Street.  Worland,  Wyoming;  Fremont 
Oountv  public  libraries  in  Riverton, 
Lander,  and  Dubois  and  Central 
Wyoming  College  and  at  the  Eastern 
.Shoshone  and  the  Northern  Arapaho 
Tribal  Business  Councils  in  Fort 
Washakie.  Wyoming.  Interested  persons 
may  also  review  the  propo.sed  RMIV 
final  ELS  on  the  Internet  at  http://\\’\\'\v. 
hlni.gov/iw/sl/an/proffrdins/PIdnnin^/ 
vmps/Idndai'.html.  All  protests  must  he 
in  writing  and  mailed  to  one  of  the 
following  addresses: 
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Regular  mail 

Overnight  mail 

BLM  Director  (210),  Attention:  Brenda  Williams,  P.O.  Box  71383, 
Washington,  DC  20024-1383. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
tiirther  inidniuition  contact  Kristin 
Yannone.  Flaniuir:  telephone  307-332- 
8400;  a(l(lr(!ss  HLM  l.ander  Field  OlTice. 
133.'}  Main  Street.  Lander.  \VY  82520; 
email 

lUA I  \V\  _UU IP_ \VY\ laimblrn.oov. 
Persons  who  use  a  telecoininiinications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Sca  vice 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  'I'he  FIRS  is  available  24 
hours  a  day.  7  days  a  week,  to  leave  a 
message  or  cpiestion  with  the  ahox  e 
individual.  S'ou  will  receive  a  re])ly 
during  normal  business  hours. 

SUPPLEMENTARY  INFORMATION:  The 
planning  area  includes  lands  within  the 
BLM  Lander  Field  Office's 
administrative  boundaries,  including  all 
of  Fremont  (k)nntv  and  some  of  Teton. 
Sw(H;twat(!r.  Hot  Springs,  (kirhon.  ami 
Natrona  counties  in  Wyoming.  The 
planning  area  includes  all  lands, 
njgardless  of  juri.sdic;tion.  totaling 
aj)j)ro.\imately  0.0  million  acres: 
however,  the  I3LM  will  oidv  make; 
decisions  on  lands  that  fall  under  the 
BLM's  juri.sdiction.  The  decision  area 
includes  approximatelv  2.4  million 
acres  of  BLM-admini. stored  surface  and 
2.8  million  acres  of  Fiuleral  mineral 
estate.  I’lie  |)ropo.sed  RMP  will  replace 
the  1987  Omder  RMP. 

The  Draft  RMP/EIS  was  made 
available  for  jjuhlic  review  for  a  9()-dav 
period  on  September  9.  2911.  The  Draft 
RMP/EIS  described  and  analyzed  a 
.series  of  goals,  objectives,  and 
management  actions,  within  four 
management  alternatives,  desigiKid  to 
address  new  management  challenges 
and  issues  rai.sed  during  scoping.  These 
included,  hut  were  not  limiteil  to, 
mineral  development,  livcistock  grazing, 
air  (juality.  .s|)ecial  management  areas 
including  areas  of  critical 
environmental  concern  (ACEC]).  wildlife 
habitats  including  that  of  the  Greater 
.Sage-Grou.se.  and  management  of  the 
.settings  of  the  National  Historic  trails. 
The  four  alt(!rnativ(!s  were; 

•  Altanidlivf;  A:  (lontinues  existing 
management  practices  (no  action 
alternative): 

•  Alterndiive  B:  Emphasizes 
conservation  of  natural  and  cultural 
resources  while  i)roviding  for 
compatible  development  and  use;; 


•  Altdindlivd  G:  Emphasizes  re.source 
d(n’elo|)ment  and  use  while  ])rolecting 
natural  and  cnitnral  resources;  and 

•  Alldnidtivd  D:  Provides 
dev(!lopment  op])orlnnities  while 
protecting  sensitive  resources  (pro])o.sed 
RMP). 

G.omments  on  the  Draft  RMP/ELS 
received  from  the  public  and  internal 
BLM  review  were  carefully  considenul 
and  incorporated  as  appro])riat(;  into  the 
])ropo.sed  RMP.  The  propo.sed  RMP 
would  ])rovide  comprehensive,  long- 
range  decisions  for  the  u.se  and 
management  of  resources  in  the 
planning  area  administenul  by  the  B1,M 
and  focus  on  the  principles  of  nndtiple 
u.se  and  sustained  yield. 

Alternative  D  includes  ohjectiv(!s  and 
management  actions  to  ensure  future 
BLM  actions  su])port  the  nature  and 
])ur])oses  of  the  five  congressional ly 
designated  National  Historic  Trails 
within  the  Lander  Field  Office. 
Alternative;  D  adopts  a  National  Trails 
Manag(;ment  (k)rridor  with  allowable 
uses,  managem(;nt  actions,  and 
neces.sarv  restrictions  for  all  resources 
and  re.se)urc(;  uses  within  the  corridor  in 
order  to  effectiv(;ly  .supi)ort  the  nature 
and  pur])o.se.s  of  the  National  Historic 
Trails,  and  the  resources,  (pialities, 
values,  and  associated  settings  and  the 
Ijrimarv  n.se  or  u.ses  of  each  trail. 
Il(;scrij)tions  and  ma])s  of  the  pro|)osed 
National  Frail  Management  Gorridor(s) 
have  been  |)repared  and  are  found 
within  the  Laiuler  proposed  RMP/final 
EIS,  and  are  also  available  for  review  at 
the  BLM  Wyoming  .State  Office  and  at 
the  Lander  Field  Office. 

Instructions  for  filing  a  prote.st  with 
the  Director  of  the  BLM  regarding  the 
])roposed  RMP/final  ELS  may  he  found 
in  tlie  "Dear  Reader”  letter  of  the 
])roj)o.sed  Lander  RMP/final  ELS  and  at 
43  GFR  1919.5-2.  All  protests  must  l)(; 
in  writing  and  mailed  to  the  ajjpropriate 
address,  as  .set  forth  in  the  ADDRESSES 
section  above.  Emailed  and  faxed 
jjrotests  will  not  lx;  acc(;pt(;d  as  valid 
|)rote.sts  unle.ss  the  prot(;.sting  ])arty  also 
provid(;s  the  original  lett(;r  by  either 
regular  or  overnight  mail  postmarked  by 
the  clo.se  of  the  ])rote.st  ])eriod.  Under 
the.si;  conditions,  the  BLM  will  consider 
the  emailed  or  faxed  protest  as  an 
advance  cojw  and  it  will  receive  full 
consideration.  If  you  wish  to  provide 
the  BLM  with  such  advance 
notification,  please  direct  (;mails  to 
Bwndd  Ihi(i<>dns-\Villi(nns@hlni.f>o\'  and 


faxed  protests  to  the  attention  of  the 
BLM  prote.st  coordinator  at  292-245- 
9928. 

Before  including  your  ])hone  numhi;r. 
email  address,  or  oth(;r  personal 
identifving  information  in  vour  protest, 
yon  should  lx;  awan;  that  your  entire 
])rotest — including  your  personal 
identifying  information — may  lx;  made 
])uhlicly  available  at  any  tiim;.  While 
you  can  a.sk  us  in  yonr  ])rotest  to 
withhold  your  ])ersonal  identifying 
information  from  ])uhlic  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

Authority:  40  Cl  K  1.500.0.  40  Cl’R  1.500.10, 
43  t:i'R  1010.2.  43  Cl'K  1010.5. 

Donald  A.  Simpson, 

Staid  Diidclor. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLC0956000  LI  4200000. BJOOOO] 

Notice  of  Filing  of  Plats  of  Survey; 
Colorado 

agency:  Bureau  of  Land  Management, 
lnt(;rior. 

ACTION:  Notice  of  Filing  of  Plats  of 
.Survey:  G.olorado. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Golorado  .State 
Office  is  ]}ul)li,shing  this  notice  to 
inform  the  public  of  the  official  filing  of 
the  survey  plats  listed  below.  The  plats 
will  he  available  for  viewing  at  http:// 
WWW. glovdcords. hint. aov. 

DATES:  The  jilats  described  in  this  notice 
W(;re  filed  on  Fehrnary  12.  2913. 
ADDRESSES:  BLM  Golorado  Stale  Office, 
Gadastral  .Surv(;y,  2859  Youngfield 
.Str(;et,  Lakewood,  (k)lf)rado  8921.5- 
7993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Bhxtm,  (;hi(;f  Gada.stral  .Surveyor 
for  (x)lorado,  (393)  239-3859. 

Persons  who  use  a 

telecommunications  device  for  the  deaf 
(TDD)  mav  call  tin;  L’ederal  Information 
Ri;lay  Service  (FIRS)  at  1-890-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIR.S  is 
available  24  hours  a  day,  7  days  a  we(;k. 
to  leave;  a  message  or  eiuestion  with  the 
above  individual.  You  will  receive  a 
re])ly  during  normal  business  hours. 
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SUPPLEMENTARY  INFORMATION:  t  he  plat 
and  field  notes  of  the  dependent 
resurvey  and  survey  in  Township  5 
South,  Range  80  West.  Sixth  Prin(:i])al 
Meridian,  (iolorado,  wen;  accepted  on 
january  31, 2013,  and  filed  on  February 
12,2013. 

The  i)lat  and  field  notes  of  the 
de])endent  resurvey,  survey,  and 
snppleinental  plat  in  Townshi])  .'5  South, 
Range  81  West,  Sixth  ITincii)al 
Meridian,  Colorado,  wen;  acce])ted  on 
January  31, 2013.  and  lihid  on  Fehruarv 
12,2013. 

The  plat,  in  2  sheets,  and  field  notes 
of  the  dependent  resurvey  and  survev  in 
'rownship  4  South.  Range  82  West, 

Sixth  Principal  Meridian.  Ciolorado. 
were  accejjted  on  January  31, 2013.  and 
filed  on  Fehruarv  12.  2013. 

Randy  Hlooni, 

Chit^j  Cddastnil  Siirvavor  far  Colorado. 

II'K  Ocic.  2()lS-t)41()4  Filod  2-21-13;  H;4,'i  iiinl 
BILLING  CODE  4310-JB-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLC0956000  LI  4200000.  BJOOOO] 

Notice  of  Filing  of  Plats  of  Survey; 
Colorado 

AGENCY:  bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  I'iling  of  Plats  of 
Survey:  (Colorado. 

SUMMARY:  The  Hiireau  of  Land 
Management  (BLMJ  Colorado  State 
Office  is  publishing  this  notice  to 
inform  the  public  of  the  intent  to 
officially  file  the  survey  jilats  listed 
below  and  afford  a  projier  period  of  time 
to  jirotest  this  action  ju'ior  to  the  plat 
filing.  During  this  time,  the  jilats  will  he 
available  for  review  in  the  HI^M 
(Colorado  State  Office. 

DATES:  Unless  there  are  protests  of  this 
action,  the  filing  of  the  jilats  described 
in  this  notice  will  hajipen  on  March  2.'>, 
2013. 

ADDRESSES:  BLM  Colorado  State  Office, 
Cadastral  Survev,  28.'5()  Youngfield 
.Street,  Lakewood.  Colorado  8021.^- 
7093. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Bloom,  Chief  Cadastral  .Surveyor 
for  (Colorado,  (303)  239-38.'>0. 

Persons  who  u.se  a 

telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIR.S  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  mes.sage  or  question  with  the 


above  individual.  You  will  receive  a 
rei)ly  during  normal  business  hours. 

SUPPLEMENTARY  INFORMATION:  The  i)lat 
and  field  notes  of  the  depiindent 
resurvey  in  Townshi|)  41  North,  Range 
11  Last,  New  Mexico  Principal 
Meridian,  (Colorado,  were  accepted  on 
October  31,  2012. 

The  plat,  in  2  sheets,  and  field  notes 
of  the  dependent  nisnrvev  and  survey  in 
Township  3.1  North,  Range  12  We.st. 

N(iw  Mexico  Principal  Meridian, 
Colorado,  were  acce])ted  on  Novcmiher 
13.  2012. 

'I'he  plat,  in  2  sheets,  and  field  notes 
of  the  dependent  resurvey  and  survey  in 
Township  40  North,  Range  11  Last.  New 
Mexico  Principal  Meridian.  Colorado, 
were  accejjted  on  November  14.  2012. 

3'he  plat,  in  2  sheets,  and  field  notes 
of  the  dependent  resurvey  and  metes- 
and-hounds  survey  in  Lnis  Maria  Baca 
Crant  No.  4,  Colorado,  were  accepted  on 
November  28.  2012. 

The  plat,  in  4  sheets,  and  field  notes 
of  the  survey  and  metes-and-hounds 
surv(!y  in  Lnis  Maria  Baca  Crant  No.  4, 
(iolorado,  were  accepted  on  November 
28,  2012. 

The  plat  and  field  notes  of  tin; 
dependent  nisurvey  in  'rownshij)  20 
.South,  Range  73  West,  Sixth  Princii)al 
Meridian.  Colorado,  were  acce|)ted  on 
December  11, 2012. 

3’he  plat  and  field  notes  of  the 
dependent  resurvey  and  survev  of  the 
NLV-i  of  .section  31.  in  3’ownshi])  7 
.South,  Range  70  West,  .Sixth  Princijjal 
Meridian,  Colorado,  were  accepted  on 
December  31. 2012. 

The  plat,  in  3  sheets,  and  field  notes 
of  the  dependent  resurvey  and  survey  in 
Township  9  South,  Range  70  West, 

.Sixth  Principal  Meridian,  Colorado, 
were  accejjted  on  December  31,  2012. 

The  ])lat  and  field  notes  of  the 
d(q)endent  resurvey  and  snrv(;y  in 
Township  11  .South,  Range  09  West, 
.Sixth  Principal  Meridian.  Colorado, 
were  acce])ted  on  January  10.  2013. 

The  ])lal,  in  2  sheets,  and  field  notes 
of  the  dependent  resurvey  in  Township 
11  South,  Range  70  West.  Sixth 
Princi])al  Meridian,  Colorado,  were 
accepted  on  Imbruary  13,  2013. 

Kanilv  HIciom, 

Cldof  Cadaslnd  Sarvayor  for  Colorado. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-PVE-LWCF-12021;  WBS#: 
PSSSLAD0004011] 

Proposed  Information  Collection;  Land 
and  Water  Conservation  Fund  State 
Assistance  Program 

agency:  National  Park  .Service,  Interior. 
ACTION:  Notice:  recpiest  for  comments. 

SUMMARY:  We  (National  Park  .Service, 
NP.S)  will  ask  the  Office  of  Management 
and  Budget  (OMB)  to  approve  the 
information  collection  (IC)  described 
below.  As  required  by  the  Paperwork 
Reduction  Act  of  199.1  and  as  part  of  onr 
continuing  efforts  to  reduce  paperwork 
and  respondent  burden,  we  invite  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  this  1C.  This  1C  is 
.scheduled  to  exjiire  on  October  31, 

2013.  We  may  not  conduct  or  sponsor 
and  a  |)er.son  is  not  reciuired  to  respond 
to  a  collection  of  information  unless  it 
displays  a  cairrently  valid  OMB  control 
number. 

DATES:  To  ensure  that  we  are  able  to 
consider  vour  comments  on  this  1C,  we 
must  receive  them  bv  Ajiril  23.  2013. 
ADDRESSES:  .Send  your  comments  on  the 
1C  to  Madonna  L.  Baucaim,  Information 
(iollection  Clearance  Officer.  National 
Park  .Service,  1201  1  .Street  NW.,  M.S 
1237,  Wa.shington,  Dfi  2000.1  (mail);  or 
in<i(ionn(i_b(iucitni@ni)s.gov  (email). 
Plea.se  include  •■1024-0031”  in  the 
subject  line  of  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
recpiest  additional  information  about 
this  IC,  camtact  Elisabeth  I’ondriest. 
Recreation  Grants  Chief,  .State  and  Local 
A.ssistance  Programs  Division  at  202- 
3.14-0910;  or  1849  C  Street  NW.,  (222.1), 
Wa.shington.  DC  20240  (mail);  or 
olis(d)(;th  Jon(lriost@nps.gov  (email). 
Please  include  ‘‘1024-0031”  in  the 
subject  line. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  Land  and  Water  Con.servation 
Fund  Act  of  190.1  (LWCF  Act)  (10  U..S.C. 
400/-4  et  seij.)  was  enacted  to  help 
pre.serve.  develoj),  and  ensure  public 
access  to  outdoor  recreation  facilities. 
The  LWCF  Act  provides  funds  for  and 
authorizes  Federal  assistance  to  the 
.States  for  planning.  ac(]nisition,  and 
development  of  needed  land  and  water 
areas  and  facilities.  As  u.sed  for  this 
information  collection,  the  term 
‘‘.States”  includes  the  .10  States;  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands:  the  District  of 
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(’.olumbia:  and  the  torritorio.s  of  Guam, 


administer  the  L\V(3’  State  Assistance 
I’rogram,  whicli  provides  matching 
grants  to  States,  and  through  tlie  States 
to  local  units  of  government.  hWGF 
grants  are  provided  to  .States  on  a 
matching  basis  for  up  to  .'jO  pm'cent  of 
the  total  project-ndated  allowable  costs. 
Grants  to  eligible  insular  areas  may  b(! 
for  too  percent  a.ssistanc(!.  'fhe  b\V{',F 
State  Assistance  Program  gives 
maximum  llexibilitv  and  responsibility 
to  the  .States.  .States  establish  tlndr  own 
j)riorities  and  criteria  and  award  their 
grant  money  through  a  competitive 
selection  process  based  on  a  .Statewide 
recreation  plan.  Payments  for  all 
projects  are  made  to  the  .State  agency 
that  is  authorized  to  accept  and 
administer  funds  paid  for  aj)|)roved 
projects.  Local  units  of  government 
partici])ate  in  the  program  as 
suhgrantees  of  the  .State  with  the  .State 
retaining  primary  grant  compliance 
responsibility. 

'I’lu!  information  collection 
nupiirements  a.ssociated  with  the  LWtd*' 
.State  Assistance  Program  are  currently 
approved  under  five  OMb  control 
immhers.  all  of  which  ex])ire  on  October 
31.  2013.  During  our  rciview  for  this 
renewal.  w(!  identified  .some  oth(!r 
collection  nupiirements  that  need  OMH 
ajiproval.  In  this  revision  of  1024-0031. 
we  are  including  all  of  the  information 
collection  nupiirements  for  the  LWfiF 
.State  Assistance  Program.  If  OMB 
a])])roves  this  revision,  we  will 
discontinue  OMB  Ciontrol  Numbers 
1024-0032.  1024-0033.  1024-0034.  and 
1024-0047.  Following  are  the 
information  collection  nupiirements  for 
the  LWGF  .State  Assistance  Program, 
which  are  discus.setl  in  detail  in  the 
Omd  and  Water  (umservation  Fund 
.State  .Assistance  Program  Federal 
Financial  Assistance  Manual,  available 
online  at  hitp:/ /\uv\\’.nps.}^()v/ncrc/ 
pvo^vams/lw'cl/imimial/lwcf.pdf: 

( 1  j  .S/o/eiviV/e  (A)mi)whensivH  Outdooi 
lificrmtion  Plan  (SCOHP).  3'he  L\VGI< 

Act  nupiires  that  to  he  eligible  for  L\V(iF 
financial  assistance,  each  .State  inii.st 
prepare  and  siihmit  to  NP.S  for  approval 
a  new  or  revised  .S(X)RP  at  least  once 
every  .'i  years.  ’I’lie  .S(X)RP  must  include: 

•  The  name  of  the  .State  agency  that 
will  have  the  authoritv  to  represent  and 
act  for  the  .State; 

•  An  evaluation  of  the  demand  for 
and  supply  of  outdoor  recreation 
re.sources  and  facilities  in  the  .State; 

•  A  program  for  the  im])lementation 
of  the  plan: 

•  (Certification  by  the  Governor  that 
ample  opjiortunity  for  public 


participation  has  taken  place  in  plan 
development;  and 

•  Other  neces.sarv  information,  as 
may  he  determined  by  the  .Secretarv. 

(2j  Opan  I^rojac:!  Selection  Process 
(OPSP).  Fach  State  must  develoj)  an 
OP.SP  that  provides  objective  criteria 
and  .standards  for  grant  .selection  that 
are  explicitly  based  on  each  .State’s 
priority  needs  for  the  acipiisition  and 
develo|)nient  of  outdoor  recreation 
resources  as  identified  in  the  .S(X)RP. 

The  OP.SP  is  the  connection  between  the 
.S(X)RP  and  the  ii.se  of  l.WXCF  grants  to 
assist  .State  efforts  in  meeting  high 
])riority  outdoor  recreation  re.sonrce 
needs.  I’o  ensure  continuing  close  ties 
between  the  .S(X)RP  and  the  OP.SP, 

.States  imi.st  review  jiroject  selection 
criteria  each  time  that  a  new  or 
amended  .SGORP  is  ap|)roved  hv  the 
NP.S.  States  must  .submit  to  the  NP.S  a 
revi.sed  set  of  OP.SP  criteria  that  conform 
to  anv  changes  in  .S(X)RP  juiorities  or 
submit  an  a])])ropriate  certification  that 
no  such  revisions  are  necessary. 

(2)  Application.  .States  may  seek 
financial  assi.stance  for  aciiuisition, 
development,  or  iilanning  jirojects  to  he 
conducted  under  the  LWGf’  Act.  To 
receive  a  grant.  .States  must  submit  an 
a|)plication  to  NP.S  for  review  and 
a|)proval.  Project  pro])o.sals  for  LWCil*’ 
grants  comprise  the  following; 

•  Proposed  Description  and 
Environmental  .Screening  Eorin  (PD/ 
ESFl.  The  PD  assists  the  applicant  in 
developing  a  narrative  that  jirovides 
administrative  and  de.scriptive 
information  to  hel])  the  Federal 
decisionmaker  understand  the  nature  of 
the  propo.sed  project  NP.S  is  being  asked 
to  fund.  The  F.SF  indic;ates  the  re.sources 
that  could  he  im|)acted  by  the  ])roject. 
enabling  .States  and/or  local  |iroject 
sponsors  to  more  accurately  follow  an 
appropriate  pathway  for  comjiliance 
with  the  National  Environmental  Policy 
Act  (NEPA).  The  analysis  serves  as  part 
of  the  Federal  administrative  record 
reijiiired  by  NEPA  and  its  implementing 
regulations. 

•  Project  At’reeinent  (Form  I()-t)()2). 
This  form  dociiments  the  agreement 
between  the  NP.S  and  the  State  for 
accom])li.shing  the  project.  It  binds  the 
Federal  (iovernment  and  the  .State  to 
certain  obligations  through  its 
acceptance  of  Federal  a.ssistance, 
including  the  rules  and  regulations 
applicable  to  the  conduct  of  a  project 
under  the  Act  and  any  special  terms  and 
conditions  to  the  project  established  hv 
the  NP.S  and  agreed  to  hv  the  State.  It 
obligates  the  United  .States  to  jirovide 
grants  nj)  to  a  designated  amount  for 
eligible  costs;  sets  forth  methods  of 
co.sting.  accounting,  incurrence  of  costs, 
and  similar  matters.  The  form  also 


establishes  the  project  performance 
period  and  hrielly  de.scrihes  the  scope  of 
the  project.  ((Xirrently  ap])roved  under 
OMB  Control  Numher  1()24-()()33.) 

•  Description  and  Notification  Form 
(DNFl  (Form  1 0-902 j.  The  State  must 
.submit  a  DNF  for  each  ])roject.  This 
form  ])rovide.s  data  about  assisted 
project  sites,  such  as  loc;ation,  acreages 
and  details  about  improvements,  as 
understood  at  the  beginning  of  each 
jiroject.  (CXirrently  approved  under 
OMB  Control  Numher  1()24-()()31 .) 

•  Pre-award  Onsite  Inspection  Report. 
The  .State  must  physically  ins])ect 
projiosed  jiroject  sites  prior  to  the  award 
of  grant  funds  and  rejiort  on  the 
findings.  The  inspection  must  he 
conducted  in  accord  with  the  onsite 
insjiection  agreement  between  the  .State 
ami  NP.S.  .See  additional  information 
under  Rejiorts,  below,  ((iurrently 
approved  under  l()24-()()34.) 

•  Ma})s  and  other  sni)f)ortini> 
documentation.  Apjilicants  must 
develop  and  submit  two  maps;  one 
dejiicting  the  general  loc:ation  of  the 
park  as  well  as  the  entrance  area;  the 
other  delineating  the  boundaries  of  the 
outdoor  recreation  area  that  will  he 
subject  to  the  conversion  jirovisions  of 
.Section  ()(f)(3)  of  the  Act.  Ap])licant.s 
should  submit  other  documents  that 
have  a  significant  hearing  on  the  ])roject. 

(4)  (irant  Amendments.  After  initial 
award  hut  during  the  award 
])erformance  period,  a  .State  or  jiroject 
sjionsor  may  seek  to  niodifv  the  agreed- 
u])on  terms,  such  as  the  award  end  date, 
the  scope  of  work,  or  the  budget.  NP.S 
mii.st  review  and  ajijirove  such  changes. 
.States  must  suhiiiit  an  amendment 
request  on  behalf  of  themselves  or  the 
local  siionsor,  which  depending  on  the 
nature  of  the  change,  could  c:ompri.se 
the  following  elements:  Amendment  to 
Project  Agreement,  revi.sed  .Standard 
Forms,  a  letter  from  the  SIX)  describing 
the  projiosed  changes  and  the  impact  to 
the  project,  the  PD/E.SF,  a  revi.sed 
houndarv  map,  and  a  revised  DNF. 

•  Amendment  to  Project  Agreement 
(Form  10-902 A).  An  amendment  form  is 
re(]uired  to  alter  the  signed  Project 
Agreement.  When  the  amendment  is 
signed  hv  the  NP.S,  it  becomes  jiart  of 
the  agreement  and  supersedes  it  in  the 
specified  matters.  (Cairrentlv  approved 
under  l()24-()()33.) 

•  Description  and  Notification  Form 
(Forn\  1 0-902 j.  A  revi.sed  DNF  may  he 
re(]uired  for  changes  in  scope  that  alter 
the  planned  facility  develojiment  or  the 
acreage  of  the  site  or  area  to  he  jirotected 
under  (i(f). 

(5)  (Conversions  of  Use.  In  accordance 
with  section  ()(f)(3)  of  the  Act  and  as 
codified  in  3()  (iFR  .55).  no  lands 
acijuired  or  develojied  with  LWGF 


the  II..S.  Virgin  Islands,  and  American 
.Samoa. 

In  accordance  with  the  LWGF  Act.  we 
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limds  can  l)e  converted  to  other  tlian 
public  outdoor  recreation  uses  unless 
the  NI\S  api)rov(;s.  .States  must  suhinit  a 
formal  recpiest  to  the  appropriate  NPS 
Regional  Office  with  documentation  to 
substantiate  that:  (a)  All  alternatives  to 
the  conversion  havi;  been  (ivalnated  and 
then  rej(!cted  on  a  sound  basis:  (h) 
recpiinul  replac:em{!nt  land  being  olbncMl 
as  a  suh.stitnte  is  of  reasonahlv 
(!(]uivalent  location  and  recreational 
usefulness  as  the  assisttul  sites  propostul 
for  conversion;  (c)  tin;  propta  tv 
propo.sed  for  substitution  meets  the 
eligibility  recpiirements  for  LWCF 
assistance:  and  (d)  rejjlacement  property 
is  of  at  least  equal  fair  market  value  as 
estahlisluid  by  an  apjjraisal  develo])ed 
in  accordance  with  Federal  aj)praisal 
.standards.  Required  documentation  is 
similar  to  that  submitted  for  grant 
amendment  recpiests.  Additional 
documents  include  maps  identifying  the 
exi.sting  B(f)  boundary  with  the  area  to 
lu!  converted,  and  of  the  propo.sed 
re])lacement  property:  and  appraisal 
reports  establishing  j)ro])erty  values. 
(Currently  apjnoved  under  QM13 
(Control  Number  1  ()24-()()47.) 

(a)  Proposal  for  a  Public  Farilitv. 
Project  sj)on.sors  must  .se(!k  NP.S 
approval  to  construct  ])uhlic  indoor  or 
non-recr(;ation  facilities  within  a 
.S(!ction  ()(f)  arcia.  In  mo.st  ca.s(!.s. 
(hn'elopimmt  of  such  facilities  would 
constitute  a  conversion,  hut.  in  certain 
cases  NFS  may  ap])rove  tlnmi  wIkmx;  it 
can  he  shown  that  there  will  he  a  net 
gain  in  outdoor  recreation  hemdits  and 
enhancements  for  the  entire  park.  The 
retpiest  comprises  the  PD/E.SF.  which  is 
used  to  describe  the  nature  of  the 
facility,  how  it  will  su])port  and 
eidiance  the  outdoor  recreation  u.se  of 
the  site,  and  ownershi])  and 
management:  as  well  as  a  copy  of  a 
jnopo.sed  revi.sed  Bjf)  map  indicating  the 
location  of  the  projjosed  facility. 

(7l  P(;(]ucsts  for  Teniporaiv  Slon- 
(Jonforining  Uses  Within  Section  (i(f)(3) 
Arcus.  Project  sponsors  must  seek  NP.S 
approval  for  the  temporarv  (up  to  (i 
months)  use  of  an  LWCF-assi.sted  site 
for  ]nirpo.se.s  that  do  not  conform  to  the 
public  outdoor  recreation  rerjuirement. 
The  .State’s  proposal  to  NP.S  must 
include:  (a)  The  PD/FSF  (used  to 
de.scribe  the  propo.sed  temporarv  ns(;): 

(h)  .Sh(3  recommendations;  and  (c)  an 
acknowledgement  hv  the  .SbO  that  a  full 
conversion  will  result  if  the  temj)orarv 
use  has  not  ceased  after  (i  months. 

(tl)  Proposal  for  a  Significant  (Jhangc 
of  Use.  Project  spon.sors  must  seek  NP.S 
approval  to  change  the  use  of  an 


assi.st(!d  site  from  one  eligible  u.se  to 
another  when  the  pro])osed  use 
significantly  contravenes  the  plans  or 
intent  for  the  an;a  as  they  w(!re  outlined 
in  the  original  l-\V(iF  application  for 
f'ederal  assistance;  (;.g.,  changing  a  site’s 
use  from  pa.ssive  to  active  r(!cr(!ation. 

The  PD/IkSh’  is  n.sed  for  this  nupiest. 

(ft)  Proposal  to  Shelter  Facilities. 
Project  si)on.sors  must  seek  NP.S 
approval  to  c:on.strucl  new  or  partially  or 
fully  enclose;  an  exi.sting  outdoor 
recr(;alion  facility,  such  as  a  |)ool  or  ice 
rink  to  .shelt(;r  them  from  cold  climatic 
conditions  and  therehv  increa.se  the 
recreational  opportunities.  'Phis 
a])i)roval  is  required  whether  .seeking  to 
use  grant  funds  for  this  ])urpo.se  or  not. 
The  PD/ESF  is  ii.sed  for  this  recpiest. 

(lOl  Extension  of  the  3-vear  Limit  for 
Delayed  Outdoor  Recreation 
Development.  Project  sponsors  must 
seek  NP.S  a])])roval  to  continue  a  non¬ 
recreation  u.se  beyond  the  3-year  limit 
for  accpiisition  |)roject.s  that  were 
j)revion.sly  ap])roved  with  delayed 
outdoor  r(;creation  development.  'I’he 
.State  must  submit  a  writt(;n  recpiest  and 
justification  for  such  an  extension  to 
NP.S  before;  the  end  of  the  initial  3-v(;ar 
j){;riod.  This  ri;(pi(;.st  must  include:  (a)  A 
full  d(;scription  of  the  ])roi)(;rty’s  current 
])ul)lic  outdoor  r(;cr(;alion  r(;.sourc(;s  and 
the  ]ml)lic’s  curr(;nt  ahilitv  to  use;  the 
])roperty:  and  (h)  an  update  of  the 
project  sponsor’s  plans  and  schedule  for 
d(;velo])ing  outdoor  r(;crc;ation  faciliti(;s 
on  the  prop(;rty. 

(Ft)  Rejmrts. 

•  Onsite  lns})ection  Reports.  .States 
must  admini.stt;r  a  rc;gular  and 
continuing  program  of  onsite 
in.spc;ctions  of  proj(;ct.s.  Onsite 
inspection  reports  are  jnejiared  for  all 
inspec:tions  conductccd  and  are  included 
in  the  official  proj(;ct  fih;s  maintained 
by  the  .State.  Progrt;.ss  onsite  inspection 
reports  occur  during  the  projt;ct  period 
and  are  geiu;rally  combined  with  the 
annual  ))erformance  report  or  wh(;n 
grant  jiaymcmts  arc;  made.  Final  onsite 
inspc;c:tic)n  rejiorts  must  he  submitted  to 
the  NP.S  within  t)()  clays  aftc;r  the  date;  of 
c:c)m])leting  a  prc)jc;c:t  and  prior  to  final 
rc;imhursc;mc;nt  and  administrative 
c:losc;cmt.  Po.st-c;c)m|3lc;tic)n  onsite 
in.spc;c;tion  reports  must  he  c;om])letc;cl 
within  yc;ars  after  the  final  prc)jc;c:t 
rc;imhur.sc;mc;nt  and  every  .B  yc;ar.s 
lhc;rc;aftc;r.  If  there;  arc;  problems,  the 
rejiort  should  inc:luclc;  a  clc;.sc:riptic)n  of 
ihc;  clisc:rc;panc:y  and  the;  c:c)rrc;c:tivc; 
ac:tion  to  he  taken.  Reports  indic:ating 
prohlcans  arc;  forwarded  to  the  NP.S  for 
rc;vic;w  and  nec:c;.s.sarv  ac:tic)n:  all  other 


rejiorts  arc;  maintained  in  .State  filc;s. 
((Currently  ap])rovc;cl  under  OMB 
(Control  Number  1024— 0034.) 

•  Financud  and  Program 
Performance  Reports.  In  ac:c:orclanc:c; 
witli  43  (IFR  part  12  (Uniform 
Admini.strative  Rc;cpurc;mc;nt.s  for  (bants 
and  (inoperative;  Agrc;c;mc;nt.s  to  .State 
and  Eoc;al  (b)vc;rnmc;nts),  grantc;c;.s  must 
monitor  grant  and  suhgrant  siqijiorted 
ac:tivitic;s  to  caisure  c;omj)lianc:e  with 
applic:al)lc;  Federal  rc;cpiirc;mc;nts  and 
that  ])c;rfc)rmanc:c;  goals  arc;  being 
ac:hic;vc;cl.  .Statc;.s  must  submit  reports  to 
NP.S  at  least  annually  that  inc;luclc; 
pc;rfc)rmanc:e  and  financial  information. 
(Currently  approved  under  OMB 
(iontrol  Numhc;r  1024-0032.) 

1 12)  Recordkeeping.  In  ac;cc)rclanc:c; 
with  OMB  Circ:ular  A— 102,  States  must 
maintain  financ:ial  rc;c:orcl.s,  supporting 
clc)c:ument.s.  .stati.stic:al  rc;c:orcls,  and  all 
other  rec;ords  pc;rtinc;nt  to  a  grant 
j)rc)gram  for  a  period  of  3  years  aftc;r 
final  paynuait  on  a  prc)jc;c:t.  'Fhe  rc;c:c)rcls 
mu.st  be  rc;tainecl  hc;yoncl  the  3  yc;ar 
period  if  audit  findings  have  not  l)c;c;n 
rc;.solvc;cl. 

(13)  Re(]uest  for  Reimbursement/ 
Record  of  Electronic  Payment.  .Statc;.s 
use  the;  Automatc.-cl  .Standard 
A))])lic:atic)n  for  Payments  (A.SAP) 
system  for  drawing  funds  on  apprc)vc;cl 
grants.  For  jclanning  grants.  .Statc;.s  mu.st 
submit  to  NP.S  a  progress  rc;i)ort  and 
rc;cpic;st  for  reimbursement  l)c;forc;  thc;y 
may  rc;c|uc;st  payments.  Ac:cpn,sitic)n  and 
clc;vc;loj)mc;nt  prc)jc;c:ts  do  not  rc;quirc; 
|)rior  approval,  hut  upon  c:om])lc;tion  of 
an  c;lc;c:trc)nic:  payment  on  a  given  date 
the  .State  must  c:onc:urrc;ntlv  (within  24 
hours)  submit  a  complc;tc;cl  “L\Y(iF 
Rc;c:orcl  of  Elc;c;trc)nic:  Pavment”  to  the 
program  offic;c;s  in  Whishington.  D(;  and 
their  applic:ahle  NP.S  Rc;gic)n. 

II.  Data 

OMR  Control  Number:  1()24-()()31. 

Title:  Land  and  Water  Conservation 
h’lincl  .State  Assistanc:c;  Program,  30  CFR 
.59. 

Sen'ice  Form  Numbers:  10-t)()2,  10- 
9()2A.  and  10-903. 

Type  of  Request:  Revision  of  a 
c:urrc;ntly  <q)prc)vc;cl  c:ollc;c:tion. 

Description  of  Respondents:  .Statc;s: 
the  Commonwealths  of  Puerto  Ric;c)  and 
the;  Northern  Mariana  Islands:  the; 
Di.stric:t  of  Columhia;  and  the  territories 
of  Cuam.  l)..S.  Virgin  Islands,  and 
Amc;ric:an  .Samoa. 

Number  of  Respondents:  5(). 

Respondent’s  Obligation:  Rc;cpiirc;cl  to 
obtain  or  rc;tain  a  henc;fit. 

Freqaenev  of  Collection:  On  oc:c:asion. 
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Activity 

Number  of 
annual 
responses 

Completion 
time  per 
response 
(hours) 

Total  annual 
burden  hours* 

Statewide  Comprehensive  Outdoor  Recreation  Plan . 

11 

200 

2,200 

Open  Project  Selection  Process . 

11 

10 

110 

Applications . 

250 

5 

1,250 

Grant  Amendments . 

180 

3.5 

630 

Conversions  of  Use  . 

50 

35 

1,750 

Public  Facility  Requests  . 

8 

2 

16 

Requests  for  Temporary  Non-Conforming  Uses  . 

5 

2 

10 

Request  for  a  Significant  Change  of  Use . 

2 

1 

2 

Request  to  Shelter  Facilities  . 

1 

1 

1 

Extension  of  3-Year  Limit  for  Delayed  Outdoor  Recreation  Development  . 

5 

1 

5 

Onsite  Inspection  Reports  . 

4,350 

1.5 

6,525 

Financial  and  Program  Performance  Reports  . 

660 

1 

660 

Recordkeeping  . 

56 

40 

2,240 

Requests  for  Reimbursement/Record  of  Electronic  Payment . 

325 

.5 

163 

Totals  . 

5,914 

15,562 

*  rounded. 


III.  (Comments 

We  invite  comments  concerning  tliis 
information  collection  on: 

•  \Vh(!ther  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility: 

•  I’he  accuracy  of  our  estimate  of  tin; 
hunhm  for  this  collection  of 
information: 

•  Ways  to  enhance  the  (pialilv.  utilitv, 
and  clarity  of  the  information  to  he 
collectiul:  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

(Comments  that  von  suhmit  in 
response  to  this  notice  are  a  matter  of 
j)ublic  record.  We  will  include  or 
summarize  each  comment  in  our  request 
to  OMH  to  a])prove  this  IC.  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  vour 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
|)(!rsonal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  i)ut)tic  review,  we 
cannot  guarantee  that  w(!  will  be;  able  to 
do  so. 

Dated:  l-'el)ruarv  1.^.  ZOKt. 

Madonna  I,.  Haiiciiin, 

Infomuilion  (jnlhciion  Clharancr  Officer. 
S'dlioiuil  Park  Service. 

IKK  Doc.  HI  l'il(!(t  Z-Zl-l.l;  «:4.')  am| 

BILLING  CODE  4312-EH-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-PWR-PWRO-1 1 651  ;PPPWOLYMS1] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Wilderness  Stewardship  Plan, 
Olympic  National  Park,  Clallam,  Grays 
Harbor,  Jefferson  and  Mason  County, 
WA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent. 

SUMMARY:  In  accordance  with 
1()2(2)((;)  of  the  National 
Knvironmental  Policy  Act  of  lUtit)  (Pub. 
b.  91-190)  Olympic  National  Park  is 
initiating  the  conservation  planning  and 
environmental  impact  analysis  process 
re(|uired  to  inform  consideration  of 
alternative  .strategies  for  the  future 
management  of  the  Olympic 
Wilderness.  In  November  1988, 

Congress  designated  about  t).'5% 

(870,009  acres)  of  park  lands  as  the 
Olympic  Wilderness,  'rhrough  this 
planning  |)roces.s  a  Wilderness 
Stewardship  Plan  (WSP)  and 
Fnvironmental  Impact  Statement  (FIS) 
will  lie  develo])ed  to  provide  guidance 
and  direction  to  ineid  the  re(]uin!ment.s 
of  the  Wilderness  Act  of  1904  and  2000 
NPS  Managmnent  Policies,  as  well  as  to 
implement  actions  identified  in  the 
])ark’.s  2008  Cmieral  Management  Plan 
(CMP).  This  process  will  include 
identifying  and  analyzing  a  range  of 
alternatives  for  achieving  wildm  ness 
stewardshi])  objectives  and  conducting 
wilderness  eligibility  studies  for  areas 
identified  in  the  CMP  Record  of 
Decision  (2008).  'fhe  WSP  will  identify 
standards,  conditions,  and  thresholds  to 
])reserve  wilderness  character,  protect 
cultural  and  natural  resources,  and 


adhere  to  legally  mandated  management 
and  ])reservation  requirements. 

DATES:  All  c:omment.s  must  he 
l)ostmarked  or  transmitted  not  later  than 
April  23,  2013. 

SUPPLEMENTARY  INFORMATION:  When 
Olympic  National  l^ark  approved  the 
Record  of  Decision  for  the  CMP/Final 
FIS  in  August  2008  (the  ajiproved  CMP 
is  available  at  hit}):// 
purkpkinnine.nps.eov/ 
docuiucnislJst  .cfiu?  proje(:\lD=  1 0233), 
the  final  ])lan  ])rovided  broad  direction 
for  wilderness  stewardship  at  the  park, 
with  the  overarching  vision  to  ensure 
that  the  ])ark's  wilderness  resources  and 
character  are  valued,  enjoyed,  protected, 
jireserved,  and  restored  for  the  benefit  of 
current  and  future  generations.  The 
CMP  committed  to  develo]nnent  of  a 
detailed  WSP  for  sjiecific:  management 
actions  for  wilderness  based  on  the 
desired  conditions  and  strategies 
pre.scribed  in  the  CMP.  Accordingly,  the 
WSP  will  provide  detailed  guidance  on 
a  variety  of  tojjics  including,  but  not 
limited  to:  wildlife  management, 
cultural  resource  management,  trail 
maintenance,  trail  bridges,  and  other 
nece.ssarv  infrastructure  in  wilderness, 
day  use  and  overnight  use  in 
wilderne.ss,  wilderne.ss  ])ermitting,  use 
of  campfires,  ])ro])er  food  storage, 
human  wa.sti;  management,  stock  use. 
group  and  ])arty  size.  cam])ing  and  cainj) 
areas,  ecological  restoration  and 
rehabilitation  in  wilderne.ss.  .scientific 
re.searc:h  activities,  and  commercial 
.services. 

To  inform  develoi)ment  of  the  W.SP, 
the  ])ark  will  host  a  series  of  public 
scojjing  meetings,  which  are  ex])ected  to 
occur  in  Clallam,  jeffer.son,  Crays 
Harbor,  Kitsaji,  and  Mason  Counties, 
and  the  greater  Seattle  area  during 
(aniiary  through  Marc;h  2013.  Confirmed 
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Fark  Ave.,  Fort  Angeles,  VVA  nH3()2,  Fax 


details  on  dates,  times,  and  locations  of 
lhe.se  meetings  will  he  published  in  a 
newsletter,  announced  via  loc:al  and 
regional  news])a])ers,  and  ])osted  online 
on  the  wilderness  ])lan  Web  site 
l}tt])://p(irkpI(innin<^.nj)s.<’ov/()Ivnu\’iI(i. 
The  ])urpo.se  of  the  public  scoping 
meetings  is  to  obtain  p(!rtinent 
environmental  information,  as  well  as  to 
identify  i)ark  stakeholder  issues  and 
concerns  that  should  h(!  addressed  in 
the  WSF.  After  tlu;  public  scoping 
period  is  complete  and  the  NFS  has 
reviewed  and  considenul  all  comments, 
a  scoping  report  will  he;  pre|)ared  and 
posted  on  the  wilderness  ])lan  Web  site; 
akso,  ])rinted  coj)ies  may  he  obtained  hv 
contacting  the  park  (see  contact 
information  below). 

Following  the  .sco])ing  ])hase.  the 
wilderness  planning  team  will  develoj) 
preliminary  alternatives  for  wilderness 
stewardshi]).  The  ])reliminarv  range  of 
alternatives  will  lx;  released  for  public 
review  and  comment  prior  to  the  park's 
determination  or  develo])ment  of  the 
agency-preferred  alternative. 

Notification  of  the  o])])ortunitv  to 
review  and  comment  on  the  preliminarv 
alternatives  will  he  published  in  local 
and  regional  newspapers,  announced 
via  direct  mailings  from  the  park,  and 
])Osted  online  at  the  wilderness  plan 
Web  site. 

Following  the  preliminary 
alternatives  outreach  effort,  the  jiark 
will  undertake  j)re])aration  of  the  Draft 
FhS.  Tlu!  compl(!te  range  of  .stewardshi]) 
alternatives  (including  a  “no  action” 
baseline  alternative)  will  he  identified 
and  analyzed,  j)otential  environmental 
consecjuences  of  each  alternative  (and 
a])])roj)riate  conservation  and  mitigation 
strategies)  will  he  as.ses.sed,  and  both  the 
“environmentally  preferred"  course  of 
action  and  “agency  preferred" 
alternative  will  he  identified. 

The  status  of  the  overall  EIS  j)rocess 
will  he  u])dated  periodically  on  the 
wilderness  ])lan  Web  site.  If  you  would 
like  to  be  added  to  the  project  mailing 
list,  you  may  mail  or  fax  your  recjuest 
to  the  address  or  number  noted  above. 
Flease  indicate  if  you  prefer  to  receive 
a  printed  or  com})act  disk  copy  of  the 
Draft  EIS  when  it  is  relea.sed.  or  if  you 
only  wish  to  receive  a  notice  that  the 
document  is  available  for  review  on  the 
wilderne.ss  ])lan  Web  site. 

How  to  Pvovido  Scopinp,  (^oinnionts: 
To  ensure  your  information  is  fully 
considered,  ])lea.se  provide  your 
resj)onse  either  electronically  at  the 
wilderness  ])lan  Web  site  htt}):// 
jHirkplonning. nps.gov/oIyinwi Id.  or  you 
may  mail  or  fax  your  written  comments 
to  .Superintendent  Sarah  (Ireachhaum, 
Olympic  National  Fark.  Attn: 
Wilderness  Stewardship  Flan,  (iOO  East 


(3()())  .')().'i-3()l Written  comments  mav 
also  he  hand-delivered  at  anv  of  the 
])ut)lic  scoping  meetings.  Oomments  in 
any  format  (written  or  electronic) 
submitted  by  an  individual  or 
organization  on  behalf  of  another 
individual  or  organization  will  not  he 
accepted. 

Before  including  your  address,  phone 
niunher,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
])ersonal  identifying  information — may 
l)e  made  publicly  available  at  any  time. 
Wdiile  you  can  recpie.st  in  your  comment 
that  your  ])ersonai  identifying 
information  be  withheld  from  j)uhlic 
review,  the  NF.S  cannot  guarantee  that 
we  would  he  able  to  do  so. 

Decision  Process:  After  the  analysis  of 
all  res])on.ses  and  information  received 
during  the  sco])ing  ])eriod,  a  Draft  EhS 
will  he  prej)ared  (at  this  time,  release  of 
the  docaunent  is  ex])ected  to  occur 
during  Winter  2014).  .Sul)se(|uently.  a 
Final  ELS  will  he  ])re])ared  after 
consideration  of  all  comments  received. 
Thereafter,  hut  not  .sooner  than  30  davs 
after  the  release  of  the  Final  ELS.  a 
Record  of  Decision  will  he  prepared. 
Because  this  is  a  delegated  ELS,  the 
official  responsible  for  final  a])i)roval  of 
the  W.SF/ELS  is  the  Regional  Director. 
Facific  West  Region,  rhereafter.  the 
official  responsible  for  implementation 
of  the  aj)])roved  wilderness  i)lan  is  the 
,Su])erintendent,  Olympic  National  Fark. 

Dalcid:  l•’(!l)I■llarv  7.  201 3. 

('.hristini!  S.  I.elinert/., 

Hagiondl  Director.  Pacific  lt'f?.s/  Hegion. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-IMR-YELL-12081;  PPWONRADE2, 
PMP00EI05.YP0000] 

Winter  Use  Plan,  Supplemental 
Environmental  Impact  Statement, 
Yellowstone  National  Park 

agency:  National  Fark  Service,  Interior. 
ACTION:  Notice  of  Availability. 

SUMMARY:  Fursuant  to  the  National 
Environmental  Foliev  Act  of  1 989.42 
IJ.S.C.  4332(2)((:),  the  National  Fark 
.Servic:e  (Nl^.S)  announces  the 
availability  of  a  Final  .Sui)])lemental 
Environmental  hn|)act  .Statement  (.SELS) 
for  a  Winter  Use  Flan  for  Yellowstone 
National  Fark,  located  in  Idaho. 
Montana  and  Wyoming. 


DATES:  The  National  Fark  .Service  will 
execute  a  Record  of  Decision  no  sooner 
than  30  days  following  i)uhIication  by 
the  Environmental  Frotection  Agenev  of 
the  Notice  of  Availability  of  the  Final 
.Su|)plemental  Environmental  hn])act 
.Statement. 

ADDRESSES:  Information  will  he 
available  for  jnihlic  review  and 
comment  online  at  http:// 
porkplnnning.nps.gov/YELL  (click  on 
the  link  to  the  2012  .Sui)j)lemental 
Winter  Use  Flan  ELS),  and  at 
Yellowstone  National  Fark 
head(]uarters.  Mammoth  Hot  .Sj)rings, 
WY. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wade  Vagias.  F.O.  Box  108,  Yellowstone 
National  Fark.  WY  82190.  telej)hone 
(307)  344-203.5. 

SUPPLEMENTARY  INFORMATION:  The  Final 
.SELS  su])plements  the  2011  Final  Winter 
Use  Flan/ELS.  Four  alternatives  are 
considered  in  the  .SEl.S.  Alternative  1. 
the  no-action  alternative,  would  not 
j)ermit  jnihlic  over-snow  vehicle  (O.SV) 
use  in  Yellowstone  hut  would  allow  for 
ap])roved  non-motorized  u.se  to 
continue.  Alternative  1  has  been 
identified  as  the  environmentallv 
preferable  alternative.  Alternative  2 
would  manage  O.SV  use  at  the  same 
levels  as  the  interim  regulations  in  ])lace 
from  the  200t)/2010  winter  .season 
through  the  2012/2013  winter  season 
(318  best  available  technology  (BAT) 
snowmobiles  and  78  snowcoaches  j)er 
day).  .Sylvan  Fass  would  remain  open. 
Alternative  3  would  initially  allow  for 
the  same  level  of  u.se  as  alternative  2 
(318  BAT  snowmobiles  and  78 
snowcoaches  per  dav),  hut  would 
transition  to  snowcoaches  only  over  a 
three-year  period  beginning  in  the  2017/ 
2018  winter  .season.  U])on  comj)lete 
transition,  there  would  he  0 
.snowmobiles  and  u])  to  120 
.snowcoaches  i)er  day  in  the  park,  and 
.Sylvan  Fass  woidd  he  closed. 

Alternative  4  is  the  NF.S  ])referred 
alternative.  This  alternative  would 
manage  O.SV  use  by  transportation 
events.  A  total  of  110  transj)ortation 
events  would  be  allowed  in  the  park 
each  day.  A  tran.s|)ortation  event  would 
initially  ecjual  one  snowcoach  or  one 
group  of  snowmobiles  (average  of  7 
snowmobiles  per  group,  averaged  over 
the  winter  u.se  season;  groups  could  not 
exceed  a  maximum  of  10  snowmobiles). 
Operators  would  decide  whether  to  u.se 
their  daily  allocation  of  tran.s])ortation 
events  for  snowmobiles  or  snowcoaches, 
hut  no  more  than  .'50  daily  transportation 
events  could  come  from  snowmobiles. 
O.SV  u.se  would  continue  to  be  100 
j)ercent  guided,  with  four  tran.sj)ortation 
events  j)er  tlay  (one  per  gate)  of  up  to 
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5  snowmobiles  each  allocated  lor  non- 
commercially  guided  access.  HAT 
re(|uir(;ments  for  snowmobiles  would 
remain  the  same  as  the  HAT 
nujuirements  in  the  2011/2012  interim 
mgulation  until  the  2017/2018  winter 
season,  at  which  time  additional  sound 
and  air  emission  requirements  would  lx; 
imj)lemented.  HAT  retiuiremenls  for 
snowcoaches  would  al.so  h(i 
implemcmted  h(!ginning  in  the  2017/ 
2018  season.  If  OSVs  miiet  additional 
voluntary  standards  for  air  and  sound 
emissions  beyond  thos(!  nujuired  for 
HAT.  the  grouj)  size  of  snowmobiles 
would  he  allowed  to  increa.se  from  an 
average  of  7  to  an  average  of  8  per 
transportation  event,  and  snowcoaches 
would  he  allowed  to  increa.se  from  one 
to  two  snowcoaches  per  trans])ortation 
event.  Sylvan  Ha.ss  would  remain  oj)en. 

More  information  regarding 
Yellowstone  in  the  winter,  including 
(ulucational  materials  and  a  detailed 
history  of  winter  u.se  in  Yellowstone,  is 
available  at  http://my\Y.nps.}>,a\’/\’eU/ 
l)I(in\’isU/\\int(uiisf^/in(ifi\.htin. 

llatiul;  lanuarv  l.a.  20 Kt. 

|olin  Wessids. 

li(‘;^i<in(il  DirycAor.  Iiilcrmoiinidin  lidgion. 
i\(iti()n<il  Park  Sarvica. 

IKK  I)(h;.  2in:i-04124  I'iliul  2-21-i;{:  «;4.">  aiiil 
BILLING  CODE  4312-CB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-853] 

Certain  Wireless  Consumer 
Electronics  Devices  and  Components 
Thereof;  Commission  Determination 
Concerning  an  Initial  Determination 
Granting  a  Motion  To  Amend 
Complaint  and  Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 
Commi.ssion. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Uommi.ssion  did  not  determine  to 
review  the  presiding  administrative  law 
judge’s  (“ALJ”)  initial  determination 
(“ID")  (Order  No.  17)  granting  a  motion 
of  complainants  'rechnology  Properties 
Limited  LLU  and  Phoenix  Digital 
Solutions  LLU  of  Uupertino.  Ualifornia 
and  Patriot  Scientific  Uorporation  of 
Uarlshatl.  Ualifornia  (collectivelv 
"Uomplainants")  to  amend  the 
Uomplaint  and  Notice  of  Investigation 
(“NOI").  The  ID  therefore  became  the 
det(!rmination  of  the  Uommission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  M.  Valentine.  Office  of  tin; 
(ieneral  Uoun.sel.  U.S.  International 


'frade  Uommission.  .100  F  Streid  SW.. 
Washington.  DU  20430.  telephone  (202) 
708-2301.  Uopies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  lx;  available  for 
inspixlion  during  official  business 
hours  (8:4.1  a.m.  to  .1:1.1  p.m.)  in  the 
Office  of  the  Secretiiry.  U..S. 

International  I’rade  Uommission.  .100  F 
Street  SW..  Washington.  DCi  20431). 
tcilephone  (202)  20.1-2000.  General 
information  concerning  the  (iommi.ssion 
may  also  he  obtained  by  accessing  its 
Internet  .server  at  http:/ /www.usitc.dov . 
The  public  record  for  this  investigation 
mav  be  viewed  on  the  Uommi.ssion's 
electronic  tlockel  (FDIS)  at  http:// 
ddis.iisitc.gov.  1  learing-impaired 
j)er.son.s  are  advised  that  information  on 
this  matter  can  he  obtained  by 
contacting  the  Uommi.ssion’s  TDD 
terminal  on  (202)  20.1-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Uommission  instituted  this  investigation 
on  Augu.st  24.  2012,  hascxl  on  a 
complaint  fihxl  by  (;om])lainant.s.  77  FR 
11172-.173  (August  24.  2012).  The 
complaint  alleges  violations  of  .Section 
337  of  the  Tariff  Act  of  1?)30.  as 
amended.  10  U..S.U.  1337.  bv  rea.son  of 
infringement  of  certain  claims  of  U.S. 
Patent  No.  .1.80‘).33().  The  com|)laint 
further  alleges  the  existence  of  a 
domestic  indu.stry.  The  Uommi.ssion’s 
notice  of  investigation  named  numerous 
respondents,  including  Iluawei 
Technologies  Uo.  Ltd.  of  .Shenzluai, 

Uhina  (“Hiiawei");  Iluawei  North 
America  of  Plano.  Texas  (“1  luawei 
North  America’’);  .Sierra  Wireless.  Inc.  of 
Hritish  Uolumbia.  Uanada  and  .Sierra 
Wirele.ss  America,  Inc.  of  Uarlshad, 
Ualifornia  (collectively  ".Sierra").  The 
Office  of  Unfair  lm])ort  Inve.stigation 
was  al.so  named  as  a  ])articipating  partv. 
On  February  4,  2013,  the  Uommi.ssion 
terminated  the  inve.stigation  with 
respect  to  Sierra.  Notice  (Feb.  4,  2013): 
.see  Order  No.  17  ([an.  11,  2013). 

On  November  13,  2012,  Uom))lainants 
filed  a  motion  to  amend  the  (x)m])laint 
and  NOI  to  remove  Iluawei  North 
America  as  a  re.sj)ondent  and  to  add 
Iluawei  Device  Uo.,  Ltd.,  Huawei  Device 
U.SA  Inc.,  and  Futnrewin  'rechnologies, 
Inc.  (collectively,  "Pro])osed 
Respondents”)  as  resjxindents.  On 
November  23,  2012.  the  Uommission 
investigative  staff  fihxl  a  response  in 
supi)ort  of  the  motion.  On  November  20, 
2012,  Iluawei  and  Pro])osed 
Resi)ondents  filed  a  response  opposing 
the  motion. 

On  lanuarv  8,  2013,  the  AL)  issued 
the  subject  ID,  granting  (]om])lainants’ 
motion  to  amend  the  Uomplaint  and 
NOI  pursuant  to  section  210.14(h)(1)  of 
the  Uommission’s  Rules  of  Practice  and 


Procixlnre  (19  UF’R  210.14(1))(1)).  fhe 
AL)  found  that  good  can.se  snpportixl 
granting  the  motion  hec:ause  the  ])ul)lic 
inten!st  will  be  best  .servcxl  by  the 
inclusion  of  all  rehivant  ])arti(!s  in  a 
single  investigation.  No  petitions  for 
review  of  this  ID  were  fihxl. 

fhe  snl)j(x:t  ID  lxx:ame  the 
determination  of  the  (iommission  on 
February  8.  2013,  under  section 
210.42(h)(3)  of  the  Uommission’s  Rules 
of  Prac;tice  and  Procedure  (15)  (iFR 
210.42(h)(3)). 

The  authority  for  the  (iommission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  15)30,  as 
amended  (15)  U..S.U.  1337),  and  in 
.section  210.42  of  the  Uommission ’s 
Rules  of  Practice  and  Procedure  (15)  UFR 
210.42). 

Issiuxl:  )'’el)riiarv  1.1.  2013. 

15y  order  of  tire  (x)inmission. 

I.isa  K.  Barton. 

Acting  Secretary  to  the  Coniinission. 

IFR  Doc.  2(n:i-04(l(i«  I'iled  2-21-i:i:  H:4,')  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-781] 

Certain  Microprocessors,  Components 
Thereof,  and  Products  Containing 
Same;  Termination  of  Investigation 
With  a  Finding  of  No  Violation 

AGENCY:  U..S.  International  Trade 
Uommi.ssion. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Uommi.ssion  has  determined  to  review 
in  part  the  final  initial  determination 
(“ID")  issued  by  the  presiding 
administrative  law  judge  (“AL)")  on 
December  14.  2012,  finding  no  violation 
of  section  337  of  the  Tariff  Act  of  15)30, 
15)  U.S.U.  1337.  in  this  investigation.  On 
review,  the  Uommission  has  determined 
to  rever.se  or  vacate  certain  findings,  and 
tt)  tcx'ininate  the  inve.stigation  with  a 
finding  of  no  violation. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sidney  A.  Rosenzweig.  Fs(].,  Office  of 
the  General  Uounsel,  U..S.  International 
Trade  Uommission.  100  F  .Stnxd  .SW.. 
Wa.shington,  DU  20430.  tel(!])hone  (202) 
708-2132.  Uopies  of  non-confidential 
documents  filed  in  c;onnection  with  this 
investigation  are  or  will  he  available  for 
ins]xx:tion  during  cifficial  business 
hours  (8:41  a.m.  to  1:11  ]).m.)  in  the 
Office  of  the  .Secretary.  U..S. 
International  Trade  Uommission,  100  F 
.Street  .SW.,  Washington.  DU  20430, 
tele])hone  (202)  2t)1-2000.  General 
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information  concerning  the  Connni.ssion 
may  al.so  l)e  ol)taine(l  hv  acc(!s.sing  its 
Internet  server  (http://\\  \v\\'.usit(:.<^ov). 

The  j)nl)lic  record  for  this  investigation 
may  l)e  vitnved  on  the  Cionnnission’s 
electronic  docket  (FDIS)  at  http:// 
cdis.usitc.^ov.  1  h!aring-iin|)aired 
persons  are  advised  that  information  on 
this  matter  can  In;  oljtaimal  by 
contacting  the  (iommission’s  TDIl 
terminal  on  (202)  2().'5-1810. 
SUPPLEMENTARY  INFORMATION:  Tile 
(Commission  instituted  this  investigation 
on  Inly  7,  2011,  based  on  a  complaint 
filed  by  X2Y  Attemiators.  LL(C  of  Erie, 
Pennsylvania  (“X2Y”).  7(i  FR  39.805 
(Inly  7,  2011).  'fhe  respondents  are  Intel 
(Corporation  and  Intel  America.  Inc., 
both  of  Santa  Clara.  California; 
(Componentes  Intel  de  (Costa  Rica  .S.A.  of 
Heredia,  (Costa  Rica;  Intel  Technology 
Sdn  Bhd  of  Penang,  Malaysia;  and  Intel 
Products  ((Chengdu)  Ltd.  of  (CChengdu, 
(China  (collectively,  “Intel’'),  as  well  as 
two  of  Intel’s  customers  who  import 
comiiuters  containing  accu.sed  Intel 
mic.roprocessors,  Ajiple  Inc.  of 
(Cujierlino,  California  (“Ap])le’’);  and 
1  lewlett-Packard  (Coinjianv  of  Palo  Alto, 
(California  (“HP"). 

Originally,  X2Y  assertcul  numerous 
claims  from  five  ])atents.  X2Y  later 
receivtul  leave  to  amend  the  notict;  of 
inve.stigation  to  add  a  sixth  ])atent. 

Order  No.  13  (Oct.  14.  2011),  not 
rcviamul,  Nov.  14.  2011.  hot  X2Y  later 
inovtul  to  terminate  the  investigation  as 
to  three  of  the  six  ])atents  and  as  to 
certain  claims  of  the  remaining  three. 
Order  No.  35  (lime  13.  2012),  no/ 
rov/onof/,  lime  29.  2012;  Order  No.  59 
(Sept.  7,  2012).  no/  roi'/oued,  Oct.  4, 
2012.  What  remains  are  claims  23  and 
30  of  II.S.  Patent  No.  7.009,500  (“the 
’500  patent’’);  claims  29.  31,  33,  and  30 
of  II.S.  Patent  No.  7.910.444  (“the  ’444 
patent");  and  claims  20.  28-31  of  IJ.S. 
Patent  No.  8,023.241  (“the  ’241  patent"). 

On  December  14.  2012.  the  inesiding 
AL)  issued  the  ID.  The  AL)  found  no 
violation  of  .section  337.  Ba.sed 
suh.stantially  on  adoption  of  certain  of 
respondents’  claim  constructions,  the 
ALl  found  that  none  of  the  jiatent  claims 
weri!  infringed  and  that  most  wen; 
invalid  as  indefinite  under  35  II..S.(C. 
112(h).  The  AL)  rejected  the 
res|)ondents’  other  set:tion  112 
challenges,  as  well  as  their  e(|uitahle 
defenses  based  upon  eipiitahle  estojiiiel. 
unclean  hands,  and  laches.  The  ALl 
found  in  the  alternative  that  if  X2Y’s 
claim  constructions  were  adojited.  all  of 
the  asserted  claims  would  he  invalid 
under  35  ll.S.fC.  102  or  103  in  view  of 
the  prior  art. 

On  December  31. 2012,  X2Y  filed  a 
petition  for  review  that  challenged 


certain  claim  constructions,  as  well  as 
the  ALl’s  findings  of  noninfringement 
and  invalidity.  That  .same  day,  the 
respondents  filed  a  contingent  ])etition 
for  review  arguing  additional  bases  for 
no  violation.  On  lanuarv  9,  2013.  the 
])rivate  parties  ojiposed  each  other’s 
petitions.  In  addition,  the  Oommission 
inv(!stigative  attorney  filed  a  narrow 
o])])o.sition,  which  recommended 
against  Oommission  review  of  the 
domiistic  industry  issues  rai.sed  by  the 
private  parties. 

Having  examined  the  record  of  this 
investigation,  including  the  AL|’.s  final 
ID.  the  petition  for  review,  and  the 
respon.ses  thereto,  the  Oommission  has 
determined  to  review  the  final  ID  in 
jiart. 

With  res])ect  to  the  issues  rai.sed  in 
X2Y’.s  petition  for  review,  the 
Oommission  has  determined  to  review 
the  ALl's  determination  that  the  term 
“portion”  in  the  ’444  and  ’241  patents 
is  indefinite  under  35  IJ.S.O.  11 2(h).  'I'he 
Oommission  finds  that  the  term  is  not 
insoluhly  amhiguous  and  affords  the 
term  its  ordinary  meaning.  'I’he 
Oommission  has  also  determined  to 
review  and  reverse  the  ALl’s 
determination  that  all  of  the  a.sserted 
])atent  claims  have  a  “ca|)acitance’’ 
reijuirement  not  |)art  of  the  adopted 
claim  con.structions.  The  Oommission 
has  determined  not  to  review  the  ALl’s 
con.structions  of  the  terms  “electrode” 
(all  asserted  patents)  and  “perimeter 
edge"  (the  ’241  jiatent).  The 
Oommission  has  determined  not  to 
review  the  ALl’s  finding  of 
noninfringement  based  upon  these 
constructions.  Regarding  the  AL|’.s 
alternative  invalidity  findings  under  35 
lI.S.(k  102  and  103  lia.sed  ui)on  claim 
con.structions  rejected  by  the  AL|  and 
the  Oommission,  the  Oommission 
reviews  and  vacates  those 
determinations. 

In  \’iew  of  the  foregoing,  the 
Oommission,  like  the  ALj.  therefore 
does  not  reach  the  written  description 
and  anticijiation  arguments  raised  by 
the  resjKmdents  in  their  contingent 
])etition,  both  of  which  rely  on  claim 
con.structions  inconsi.stent  with  the 
Oommission’s  findings. 

X2Y  ])etitioned  for  review  of  the  ALj’s 
determination  that  X2Y  did  not 
demonstrate  the  existence  of  a  domestic 
industry  under  19  IJ..S.O.  1 337(a)(3)(0) 
through  its  licensing  activities.  The 
res])ondents  ])etitioned  for  review  of  the 
ALl’s  determination  that  X2Y  did 
demonstrate  the  existence  of  a  domestic 
industry  under  section  337(a)(3)((I) 
through  the  engineering,  research  and 
development  activities  and  inve.stments 
of  X2Y’.s  licensee.  The  (Commission  has 
determined  to  vacate  the  Aid’s 


determinations  under  section 
337(a)(3)((])  without  reaching  the  merits. 
The  ALl’s  findings  under  this 
subsection  are  nondisjKisitive  in  view  of 
the  (Commission’s  adopted  claim 
constructions.  Moreover,  it  appears  that 
the  issues  would  he  nondisjiositive  even 
under  X2Y’s  jn'ojiosiui  claim 
constructions,  in  view  of  the  ALl’s 
findings  under  section  337(a)(3)(A)  and 
(a)(3)(B). 

The  (Commission  has  determined  not 
to  review  the  remainder  of  the  ID. 
Accordingly,  the  (Commission  has 
terminated  this  inve.stigation  with  a 
finding  of  no  violation.  The 
Commission’s  determinations  will  he  .set 
forth  more  fully  in  the  (Commission’s 
forthcoming  ojiinion. 

The  authority  for  the  Commission’s 
determination  is  contained  in  .section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  II.S.C.  1337).  and  in 
.sections  210.42-40  of  the  Commi.ssion’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42-40). 

Issued:  February  1.5,2()i:t. 

8y  order  of  thi!  (Coiniuissioii. 

Lisa  K.  Barton, 

Actiufi  Sncmtary  to  Ilia  Commission. 

|F'K  Odc.  l!(U;t-()4()7()  l-ilisl  2-21-i;t:  K:4.*)  iim| 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

[Docket  No.  OLP  153] 

Notice  of  Establishment  of  the  National 
Commission  on  Forensic  Science  and 
Solicitation  of  Applications  for 
Commission  Membership 

agency:  Department  of  (ustice. 

ACTION:  Notice  of  Establishment  and 
Solicitation  of  Applications  for 
Membership. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  (Committee  Act,  as  amended, 
the  Attorney  Ceneral  will  he 
establishing  the  National  (Commission 
on  Forensic  Science.  This  notice 
establishes  criteria  and  procedures  for 
the  selection  of  members. 

DATES:  A])plication.s  must  he  riiceived 
on  or  before  March  25.  2013. 

ADDRESSES;  All  apjilicatioiis  should  he 
submitted  to:  Armando  Bonilla  by  email 
at  Ai  nuin(io.Bonilhi2@usdoj.y,c)v  or  by 
mail  at  Dejiartment  of  (ustice.  950 
Pennsylvania  Ave  NW..  Room  4313, 
Wbishington,  D(C  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Bonilla  by  email  at 
/\rnuindo.BonilIa2@iisdoj.o()\’  or  by  mail 
at  Department  of  (ustice,  950 
Pennsylvania  Ave  NW..  Room  4313, 
Washington,  D(C  20530. 
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SUPPLEMENTARY  INFORMATION; 

B(i(:k<ir()iind  and  Authority:  Pursuant 
to  tlu!  FtnUnal  Advisory  Coiuiuittee  Act, 
as  anuMided  (.1  Appciudix  2).  tlie 

Attorney  (General  will  be  establishing 
the  National  (lonnnission  on  Fonnisic 
.Science  ("("oininission”).  'I’lie  Attornev 
(ieneral  has  detenniiKal  that  the 
(ionnnission  is  necessary  and  in  the 
public  inten!st. 

The  (ionnnission  will  recoininend 
strategies  tor  enhancing  (|nality 
assurance  in  tbrensic  science;  units.  The 
duties  ol  the  (Commission  will  include: 
(a)  Recommending  priorities  for 
standards  development:  (h)  reviewing 
and  recommending  endorsement  of 
guidance  identifieel  or  developed  hv 
subject-matter  experts:  (c)  developing 
propo.sed  guidance  concerning  the 
intersection  of  forensic  science  and  the 
courtroom:  (d)  develoj)ing  policy 
recommendations,  including  a  uniform 
code  of  professional  responsihilitv  and 
minimum  reipnrements  for  training, 
accreditation  and/or  certification;  and 
(e)  identifying  and  asse.ssing  the  current 
and  future  needs  of  the  fonmsic  .sciences 
to  strengthen  their  disc:iplines  and  meet 
growing  demand. 

.S/rnc/nre;  The  (Commission  will  he 
co-chaired  by  the  I)(!])artment  of  Jn.stice 
and  the  National  institnti!  of  .Standards 
and  Technology.  Members  will  he 
appointed  by  tin;  Attormw  (Cemnal  in 
consultation  with  the  Director  of  the 
National  Institute  of  Standards  and 
Technology  and  tin;  co-chairs  of  the 
(Connni.ssion.  Members  will  he  selected 
to  achicne  a  diversity  of  ex])(!riences, 
including  Fedtnal.  State,  and  Local 
ionmsic  science  service  providers; 
re.search  scientists  and  academicians: 
Fed(!ral.  .State.  Local  prosecutors, 
defense  attorneys  and  judges:  law 
enforcement;  and  other  ndevant 
stakeholders.  DO)  enconrag(!s 
snhmi.ssions  from  diverse  applicants 
with  respect  to  backgrounds, 
professions,  ethnicities,  gender,  and 
geography.  The  (Commission  shall 
consist  of  approximately  30  memh(!rs. 
Memh(!rs  will  s»!rve  without 
compensation.  The  (Connni.ssion  will 
geiHjrally  meet  four  times  each  year  at 
ap|)roximately  three-month  inttu  vals. 

Applications:  Any  (jualified  |)erson 
may  apply  to  he  considered  for 
ajjpointnumt  to  this  advisory  committei!. 
fCach  ap|)lication  should  include:  (1)  A 
r(!snme  or  curriculum  vitae:  (2)  a 
statement  of  intensst  d(;.scrihing  the 
applicant’s  ndevant  (!X|)erience:  (3)  a 
hitter  of  niconummdation:  and  (4)  a 
stateimmt  of  su])i)ort  from  the 
applicant’s  employer.  Potemtial 
candidates  may  he  asked  to  jnovide 
detailed  information  as  neces.sarv 
regarding  financial  interests. 


employment,  and  |)rofessional 
affiliations  to  evaluati!  possibh;  sources 
of  coid'Iicts  of  intenist. 

The  application  period  will  rcanain 
open  through  March  2.'i,  2013.  'I’he 
applic;ations  must  ht;  semt  in  one 
complete  package,  by  pajier  or  (!mail.  to 
Armando  llonilla  (contact  information 
above).  If  an  ap|)lication  is  submitted 
electronically,  please  tith;  the  suhj(;ct 
line  of  the  email.  “NfClvS  Memhershi]) 
2013.”  Other  sources,  in  addition  to  the 
Federal  Register  notice,  may  lx;  utilized 
in  the  solicitation  of  applications. 

Dattul:  laihriiary  1!).  2013. 

Klana  'I'yrangiid, 

Acting  Assistant  Attorney  General.  ( )lfice  of 
Legal  Policy. 

II'K  Oiu..  20i:t-()4140  Fil(!(l  2-21-i:t;  «:4."i  ami 
BILLING  CODE  4410-BB-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Telemanagement  Forum 

Notice  is  luaeby  given  that,  on 
fanuary  22.  2013,  ])ursuant  to  .S(!ction 
(){a)  of  the  National  Cooperative 
Re.search  and  Production  Act  of  1003. 
l.'i  II..S.(:.  4301  cl  scq.  (‘Mhe  Act”), 
TideManagement  Forum  (”The  Forum”) 
has  filed  written  notifications 
simultaneously  with  tin;  Attornev 
(leneral  and  the  l•'ederal  Trade 
Commission  disclosing  changes  in  its 
memhership.  The  notifications  were 
filed  for  the  pur|)o.se  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
anlitru.st  i)laintiffs  to  actual  damages 
under  specified  circum.stances. 
.S])ecifically,  the  following  ])arties  havi; 
h(!en  added  as  members  to  this  venture: 
4CO.S.S,  Catineau.  CANADA;  AAPT 
Limited,  .Sydney.  All.STRALIA:  AHIS  & 
As.sociates,  Chessington.  UNITED 
KINCDOM;  Agama  Technologies. 
Linkoping.  SWEDEN:  ARSA'l’.  Buenos 
Aires,  ARGENTINA;  Boliviatid  ,S.A.. 
Cochahamha,  BOLIVIA;  Caribbean 
Knowledge  K  Learning  Network  (CKLN). 
.St  C(!orge’s.  CRliNADA;  Click.Softwan;, 
Inc..  Burlington,  MA;  CODIX  USA. 
Atlanta,  CA;  Concordus  Applications 
Inc.  .Sacramento,  CA;  Didta  I’artners, 
Dubai,  UNITl'D  ARAB  EMIRATES; 
Digicel  I'iji.  .Suva.  Id)!;  George  Mason 
Univ(!rsity,  Fairfax.  VA;  i  Engineering 
(iron]).  Accra.  GHANA;  Incoma. 
Moscow,  RU.S.SIA;  International 
Software  'r(!chni(pies,  Athens,  GREECE; 
)apan  Mobile  Platform,  Tokyo,  )APAN: 
Latin  American  Bvte,  Inc:..  Wickhams 
Cav  I— Road  Town.  VIRGIN  ISLANDS 
(BRITLSH):  LIRISLah  (Personne 


Morale),  Villeurhanne  Cchlex.  I'RANCE: 
MEA.SAT  Broadcast  Ncstwork  .Svstcmis 
.Sdn  Bhd  (MBN.S — Astro).  Bukit  )alil, 
MAl.AY.SIA;  MicroNova  A(L 
Vicnkirchen.  CEl^MANY;  Mohinil — The 
ligyptian  Company  for  Mobile  Scirviccis. 
Cairo.  EGYPT;  ms-CN.S  Communication 
Network  .Solutions  CmhH,  Vienna, 
AU.S'l'RIA;  Network  Lahoratorv, 
De|)arlment  of  Information  and 
Communication  Enginecaing,  'I’he 
University  of  Tokyo.  'I’okyo,  )APAN: 
Nenv  (hmcM’ation  Management 
Consulting  Idy  Ltd.  Rivonia,  SOimi 
AFRKiA;  Qnesto  .Services  ()v,  Ivvaskvla, 
FINl.AND;  Orange  .System  Crou]). 
St.Peter.shurg.  RU.SSiA:  O.saka 
University.  (Isaka,  lAPAN;  ldc:tor 
Consulting.  Danderyd,  SWEDEN; 
.Seconda  Universita’  di  Na])oli — 
Dipartimemto  di  lngc;gneria  Industriale  e 
dell’  Informazione,  Aversa  ((Til),  ITALY; 
Sitronics  Telcjcom  Solutions  (A).  (Pvt.) 
Ltd.  Lahore,  PAKI.STAN;  .Spciedv  Movil 
.Servicios  .SA  Dc;  CV.  Delegacion  Miguel 
Hidalgo,  MEXICO:  T2  Yazdun  Ltd.  ."jt!., 
Ankara.  TURKEY:  Technical  University 
of  .Sofia — De])artment  of 
Communications  Networks.  .So])liia. 
BULGARIA:  TECNOCOM.  Madrid. 
.SPAIN;  Teh:oc(!ll.  Broomfield,  CO; 
Tcdefonica  Moviles  SA,  Lima.  Pfd^U; 
Terminus  Technologies  Pvt.  f.imited, 

Ras  A1  Khaimah,  UNITED  ARAB 
liMIRATE.S;  The  Open  Universitv, 
Milton  Kc'vnes.  UNITED  KlNCfXfM: 

Tlu;  Rural  l.ink,  Calgary.  CANADA; 
TM.SConsult.nc;!,  Kuala  Lumpur, 
MALAY.SIA:  Ultrapower  .Software;  Co., 
Ltd.  Bc;ijing.  I’EOPl.E’S  REPUBLIC  OF 
CHlNy\:  Universidad  del  Cauca,  (^aiica, 
COI.OMBIA:  Universita  d(;gli  .Studi  di 
Milano,  (Yema.  ITALY:  Universitv  of 
Colorado  School  of  l.aw,  Boulder.  (X); 
VIA  FERRATA.  Hasselt,  BEIXdUM; 
Videotron  Cj.P..  Montreal.  CANADA: 
Visa,  San  Francisco.  CA;  Vulli(;ns  (houp 
snc:.  I.ausanne.  SWITZERLAND. 

The  following  members  have  changed 
their  names:  Nato  C3  Agc;ncy  to  NATO 
(X)mmunications  and  Information 
Agency.  The  Hague;,  NETHERLANDS; 
OOCe)!'])  te)  idtraBASE.  Miami.  FL;  SMI 
Te;h;e:e)ms  LLC  te;  Quinelell  Te;h;e:e)ms, 
l.e)nele)n,  UNI'l’ED  KINGDOM;  Neirthre)]) 
Grumman  (X)rporatie)n — (Informiitiein 
.Systems,  Defen.se;  Ente;rprise;  Seilutieens) 
te;  Northreip  Crunmum  .Systems 
Ceerpeenitiein,  ae:ting  through  its  Neuthreip 
Crununan  Infe)rm;itie)u  .Syste;ms  .Se;e:te)r. 
De;fe;nse;  Tee;hne)h)gie;.s  Divisiein,  Me:Le;an, 
VA;  Ne;t  .Se;rvie:e)s  te;  Net  .Se;rvie:e)s — 
Me;mhe;rship.  (Xiae:ara  .Saute;  Anteenie;, 
BRAZIL;  China  (Y)nnnunie;atie)n  .Se;rvie:e; 
A])])lie;atie)n  anel  .Se)lutie)n  Te;e;hne)h)gv 
Ce;..  Ltel.  te;  China  Ce)m.se;rvie:e;  .Seiftware; 
Te;e:hne)le)gv  (X;.,  Ltel.,  Beijing,  IdXIPl.E’S 
republic:  OF  CHINA. 
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Tho  following  nuanbors  have 
withdrawn  as  parties  to  this  venture: 
Istanbul  Hilgi  IJniversity,  Istanbul, 
rilRKHY;  .'tConsulting,  hagos,  NKIERIA; 
A..S.T.R.1.D.  SA/NV,  Urus.sels. 
nFI.CIUM:  ABlllDFFi’  LTD.  Kidlington, 
IINITFD  KINGDOM;  Aircel  Limited. 
Curgaon.  INDIA;  Al-Quds  College, 
Anunan.  JORDAN;  Astramind 
Consulting  Rvt.  Ltd..  Rune.  INDIA: 
BridgeVVorks.  I  laarlein. 

NI-  rilFRLANDS;  Broadband  Infraco 
(Rtv)  Ltd,  jobannesburg  Cauteng, 

.SOUTH  AFRICA;  Broadllop,  Ine.. 
Denver.  CO;  CanCo  Networks  Private 
Ltd.  Chennai.  INDIA;  Council  for 
.Scientific  and  Industrial  Re.searcb 
(CSIR).  Pretoria.  SOUTH  AFRICA;  Cycle 
Computing,  Creenwich,  CT:  Deutst.he 
Bank,  New  York.  NY;  Enghouse 
Networks  Limited.  Markham.  CANADA; 
Focus  Consulting  .Services  bvba,  .Sint- 
Truiden,  BELCIUM;  iCate  Patni. 
Fnmiont,  CA;  Inca  Informatics  Pvt.  Ltd. 
Noida,  INDIA;  1N(^  Bank  N.V.. 
Amslerdam,  NETHERLANDS;  lOQB 
Nordic  AB.  Karlskrona.  .SWEDEN;  IS 
Covernance;  and  Assurance  'rraining 
(Ply)  Ltd.,  Croenkloof.  .SOUTH  AFRICA; 
KPMC  International,  Amstidveen, 

NE'I’l lERLAND.S;  Lockheed  Martin 
("orporation.  Bethesda,  MD;  London 
.School  of  Economics.  L.SE  Network 
l']conomv  Forum,  London,  UNri'ED 
K1NCD()M;  NA.SA  jPL.  Pasadena.  CA; 
Network  Critical.  LLC.  Buffalo,  NY; 
Neu.String  FZE,  Dubai.  UNITED  ARAB 
EMIRATE.S;  Praesidium,  Reading, 
UNITED  KINCDOM;  RAD  Data 
Communications  ltd.  3’el  Aviv.  l.SRAEL; 
.Saudi  eCovernment  Program.  Rivadh, 
.SAUDI  ARABIA;  Selex  Elsag.  Cenova, 
ITALY;  SolveDirect  Service 
Management.  Inc.,  Sunnyvale.  CA; 
Tango  Telecom  Ltd,  Limerick, 
IRELAND;  and  ThomsonReuters.  New 
York,  NY. 

No  other  changes  have  been  made  in 
either  the  memhership  or  planned 
activity  of  the  grouj)  research  jjroject. 
Memhership  in  this  grou])  research 
project  remains  ojien,  and  the  Forum 
intends  to  file  additional  written 
notifications  di.sclosing  all  changes  in 
memhership. 

On  October  21,  lt)88.  the  Forum  filed 
its  original  notific:ation  ])ursuant  to 
.S(u:tion  6(a)  of  the  Act.  The  Department 
of  justice  ])uhli.shed  a  notice  in  the 
Federal  Register  ])ursnant  to  .Section 
6(h)  of  the  Ac;t  on  December  8,  1688  (.'53 
FR  4661  .'5). 

The  last  notification  was  filed  with 
the  Dejjartment  on  October  31.  2012.  A 
notice;  was  published  in  the  Federal 
Register  pursuant  to  .Section  6(h)  of  the 


Act  on  December  21,  2012  (77  FR 
7.'5663). 

I’atrieiii  A.  Brink, 

Dhv.ctor  of  (livU  EnforcanurnI .  Anlilnisl 
Division. 

|FK  Hoc.  2()i:i-()4(l(i<)  Fihul  2-21-i:i:  <ini| 
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DEPARTMENT  OF  LABOR 

Public  Availability  of  Department  of 
Labor  FY  2012  Service  Contract 
Inventory 

AGENCY:  Office  of  the  A.ssistant 
.Secretary  for  Administration  and 
Management. 

ACTION:  Notice  of  Puhlic  Availability  of 
FY  2012  .Service  Contract  Inventories. 


SUMMARY:  In  accordance  with  .Sciction 
743  of  Division  C  of  tin;  Consolidated 
Aj)propriations  Act  of  2010  (Puh.  L. 

1 11—1 17),  the  De])artment  of  Labor 
(DOL)  is  jjublishing  this  notice;  to  advise 
the  public  of  the  availability  of  its  FY 
2012  .S(;rvice  Contract  Inventory.  'Lhis 
inv(;ntory  provi(h;.s  information  on 
service  contract  ae;tions  over  .S2.'5.000 
made;  in  k’Y  2012.  The;  infeirmatieen  is 
eirganizeel  by  fune;tie)n  te)  she)w  heiw 
e:e)nlrae;te;el  re;.se)ure;e;s  <ire;  elistributeel 
threiugheiut  the  age;ne:y.  The;  inve;nte)ry 
has  be;e;n  ele;vele)|)e;ei  in  ae:e:e)relane:e;  with 
guielane:e;  issueel  em  Ne)ve;mbe;r  .'5,  2010. 
by  the;  Offie:e;  eif  Management  anel 
Buelge;t's  Offie:e;  e)f  Fe;ele;ral  Pre)e:ureme;nt 
Pe)lie:y  (OFPP).  CFPP’s  guielane:e;  is 
available;  at  htt i)://\v\v\v.\vhitnhousn.oov/ 
sitns/ default/ files/oinb/pvocuininnnt/ 
nwiuo/servicH-contract-inventories- 
guidanca-l  1()52()l().pdf.  'Lhe 
De;]jartme;nt  of  Labeir  has  pe)ste;et  its 
inventory  anel  a  summary  eef  the; 
inve;nte)ry  e)n  the;  agene.y’s  Web  site  at 
the;  following  link:  hltp://\v\\'\v.dol.gov/ 
dol /about  dol/main.htinlt  inventory. 

FOR  FURTHER  INFORMATION  CONTACT: 

Que;stie)ns  re;gareling  the;  se;rvie;e  e:e)ntrae:t 
inventen  v  she)ulel  he;  etire;e:te;el  te)  Claelvs 
M.  Bailey  in  the;  D()L/()ffie:e;  e)f 
Ae:e|uisitie)n  M.inagement  .Se;rvie:e;s  at 
(202)  663-7244  eer 
bailev.gladvs@dol.gov. 

nal(;(l:  Lebriiarv  I.t.  201  ;t. 

Pel  ware!  C.  IIiigli;r, 

Drpui  i'  Assistant  Secretarv  for 
Administration  and  Management. 

IFR  Doc.  2(n:MI412.'i  Filad  2-21-1:!;  »:45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,862] 

Brockway  Mould,  Inc.,  a  Division  of 
Ross  International  Ltd.  Including 
Robert  Lerch  From  BJR  Trucking, 
Brockport,  PA;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  ae:ce)relane:e;  with  .Se;e:tie)n  223  e)f  the; 
Traele  Ae;t  of  1674,  as  ameneleel  (“Ae;t"), 
16  U..S.C.  2273.  the  Department  eif  Labor 
(Dejiartment)  issueel  a  Certifieiation  e)f 
Eligibility  to  Apj)ly  for  \Ve)rke;r 
Aeljustment  Assi.stane:e  on  .Se])tembe;r 
17.  2012.  applie:able;  te)  we)rke;rs  anel 
fe)rme;r  workers  e)f  Bre)e:kway  Me)idei. 

Ine:..  a  elivisieen  e)f  Re)ss  Inte;rnatie)nal 
Ltel.  Bre)e:kport,  Pennsylvania  (subjee:! 
firm).  3'he;  weerkers  are  e;ngage;el  in 
ae:tivitie;s  relateel  te)  the;  pre)elue:tie)n  of 
meeulei  eejuiiement  ])rimarily  u.seel  te) 
pre)elne;e  l)e)ttle;s,  e:e)ntaine;rs,  anel  jars. 

The;  Department’s  Neetice;  was  ])uhlishe;el 
in  the;  Federal  Re;gister  e)n  ()e;te)be;r  .'5. 
2012  (77  FR  61030). 

At  the;  re;epie;st  e)f  a  e;omi)anv  e)ffie:ial, 
the;  Di;j)artme;nt  revieweel  the; 
e:e;rlifie:atie)n  for  we)rke;rs  e)f  the;  .subjee:t 
firm.  New  infeermation  from  the;  subje;e:t 
firm  re;fle;e:ts  that  one;  e;mple)ye;e;  (Re)be;rt 
Le;re'.h)  freem  BJR  rrue:king  was  e;m])le)ye;el 
e)n-site;  at  the;  Breeckport.  Pennsylvania 
le)e:atie)n  e)f  Broe:kway  Meeulel.  Ine;.  'Lhe 
De;i)artment  has  eleti;rmine;el  that  this 
e;mple)ye;e;  was  sufficieaitly  unele;r  the; 
e:e)ntrol  e)f  Bre)e;kway  Meeulel,  Ine:.  te)  be; 
ine;luele;el  in  this  e;e;rtifie:atie)n. 

The;  inte;nt  of  the;  Dejeartment’s 
e:ertifie;atie)n  is  to  ine;luele  all  we)rke;rs  of 
the;  sut)je;e;t  firm  who  were;  aelver.sely 
affe;e:teel  bv  a  shift  in  the;  ])roelue;tie)n  of 
moulel  ee|uipment  for  glass  e;e)ntaine;r.s  to 
Ce)lumbia  anel  Hungary. 

Ba.seel  e)n  the;se;  finelings,  the 
Department  is  ameneling  this 
e:ertifie:atie)n  te)  ine;luele  Re)he;rt  Le;re:h 
fre)m  BJR  'rrue:king. 

The;  amenele;el  ne)tie:e;  a])])lie:able;  te) 
TA-\V-81.862  is  hereby  issueel  as 
follows: 

"All  workers  Iroiii  8r()e:kway  Mould.  Ine:.. 
adiN’isioi)  of  Ross  lnl(;rnalioiial  Ltd., 
iiieihiding  Rol)e;rt  L(;r(;li  Iron)  BJR  Tnuiking. 
Hrockwav.  Peinnsvlvaiiia.  who  lH;(:ai)ie  lolallv 
or  ])artially  se|)arat(;d  Iron)  eniiiloymeiil  on  or 
afle;!'  AugusI  31. 2012.  through  .S(;i)ti;nihi;r  17. 
2014.  and  all  workers  in  the  groii])  thre;alened 
with  total  or  partial  separation  from 
(;inployment  on  .S(;])t(;nih(;r  17.  2012  through 
.September  17.  2014.  are  eligible  te)  apj)ly  for 
adjustment  assislaiie:e  uneler  (iha|)le;r  2  of 
Title;  II  e)f  the;  Trade  Ae:l  eif  1 074.  as 
einuaieleel." 
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Signtul  ill  Wiisliiii^lon.  I)(^  this  (till  (lav  ot 
l’(;l)niai  v.  201  a. 

I)(;l  Min  Amy  (Ikmi, 

(Afilifyiii}'  Olfictr.  ( Ifficf  of  I'nidc  AdjiisInunU 
Assisloncr. 

|l  K  Ooc.  2lli:(-(14()l>l  I'ihul  2-21-ia;  K:4ri  aiii| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82.300] 

UBS  Financial  Services,  Inc.,  Wealth 
Management  Americas  Operations, 
Including  On-Site  Leased  Workers 
From  Leafstone,  Cognizant 
Technology  Solutions  U.S. 

Corporation,  Atika  Technologies, 
Clairvoyant  Tech  Solutions,  Inc.,  E- 
Solutions,  Inc.,  d/b/a  Vidhwan,  Inc.,  IDC 
Technologies,  Inc.,  Local  Information 
Services,  Inc.,  Mindlance,  Inc.,  Mobius, 
Inc.,  Net2source,  Inc.,  Pyramid 
Consulting,  Simplion  Technologies, 

Inc.,  TTS  Solutions,  LLC,  and  Ztek 
Consulting,  Inc.,  Weehawken,  NJ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  nccordiincn  witli  Stulion  228  ot  tin; 
Trado  .Act  ol  l‘)74.  as  anunidcd  (“Act"). 
1‘)  l).S.('..  2278.  the  I)(;|)artm(!nt  ol  Lalx)!' 
(Dtipartnicnt)  issued  a  (^cnliilcation  of 
Idigibility  to  Apply  lor  \Vork(!r 
Adjustment  Assistance  on  January  10. 
2018.  applicable  to  workms  ot  II15S 
Financial  Services.  Inc..  Wealth 
Management  Americas  Optnations 
(UBS).  Weehawken.  New  hirsey.  The 
workers  are  engaged  in  activities  ndated 
to  the  .supj)ly  of  operational  support  for 
WMA  Financial  Advisors  and  trading 
partners. 

New  information  obtained  bv  the 
D(>partment  revcialed  that  workers  from 
.several  leasing  agencies  are  part  of  the 
certified  worker  group  at  UBS, 
W(*ehawk(!n.  New  jersey,  'flmsc;  leased 
workers  worked  both  on-site  at  UBS. 
W(!ehawken.  New  jer.scw  and  nanotely. 

The  intent  of  the  Ucjpartment's 
certification  is  to  include  all  leased 
workers  on-site  at  UBS  Financial 
Services.  Inc.,  Wealth  Management 
Americas  Operations  (UBS), 
Weehawken.  New  Jer.sey,  who  were  all 
adversely  affected  hv  the  subject  firm's 
aiupiisition  of  like  or  directly 
competitive  sia  vices  from  a  fonhgn 
country.  The  amended  notice  aiijilicahle 
to  TA-W— 82.800  is  hereby  issued  as 
follows: 

All  workcirs  of  lllt.S  I'inancial  Siavices. 

Inc..  \V(!altli  Manageiiunit  Anuiricas 
Operations,  including  on-site  leased  workcas 


Iroin  l.(;alslon(!.  (aigni/ant  Tijchnologv 
.Solutions  II..S.  Ooi'poralion.  Alika 
T(!clinologi(!S.  OlairvoyanI  Ttuli  .Soinlions, 
Inc..  Iv.Solnlions.  Inc.,  d/h/a  Vidhwan.  Inc.. 
11)0  T((chnologies.  Inc..  Local  lidornialion 
.Ser\’ic(!s.  Inc..  Mindlance.  Inc.,  Mohins.  Inc.. 
N(!l2sourc(!.  Inc..  I’vrainid  (ionsidling. 
.Simplion  Technologies.  Iiu...  Tl’.S  .Soinlions. 
l.LC;  and  /.Itik  Oonsnlling,  Inc..  Whicdiawken, 
Niiw  )(!rsev,  who  became  lolallv  or  parliallv 
s(!paraled  Iroin  employment  on  or  alter 
Decmnher  27.  2011  ihrongh  |annarv  10.  201.^. 
and  all  workers  in  lhegrou|)  threatened  with 
total  or  partial  s((paration  from  (miploymenl 
on  lannarv  10.  2018  through  lamiarv  10. 

201 an;  (digihh;  to  ap|)ly  for  adjustment 
assistance  under  Ohapter  2  of  Title  II  of  the 
Trade  Act  of  1!)74,  as  amended. 

.Signiid  at  Washington.  DU,  this  4th  day  of 
fehmarv.  2018. 

Del  Mill  Amy  (8ien. 

(.Vd'/i/ying  Officor.  Offica  of  I'rodo  Adjiislnionl 
Assistonco. 

Il'K  Doc.  2()1:M)4021  Filed  2-2I-i:i;  K;4,'>  aiii| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82,253] 

Cardinal  Health,  Financial  Shared 
Services  West,  Including  On-Site 
Leased  Workers  From  Aerotek,  eXcel 
Staffing,  Experis  Finance  (Manpower), 
Ricoh,  USA,  Dawson  Creative,  Mergis 
Group  and  Tailored  Management, 
Albuquerque,  NM;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  .Soclion  228  of  the 
Trado  Act  of  11)74,  a.s  amoiulod  (“Act"), 
11)  U..S.(:.  2278,  tho  Dopartmoiit  of  Labor 
i.ssuod  a  (iortification  of  Eligibility  to 
Aiijily  for  Worker  Adjustment 
Assistiince  on  December  21, 2012, 
applicable  to  workers  of  Cardimil 
Health,  Financial  Shared  .Sctrvices  West, 
including  on-site  lea.sed  workms  from 
Aerotek.  eXcel  .Stiiffing,  and  Experis 
I'inance  (Manpower).  AlhiKpieixpu!, 

New  Mttxico.  The  workers  an;  ttngaged 
in  iictivities  related  to  the  sipiply  of 
hack  office  financial  .services.  The 
Department’s  Notice  was  ])nl)lished  in 
the  Federal  Register  on  )annarv  10, 

2018  (78  ER  2280). 

At  th(!  recpie.st  of  a  com|)anv  odicial. 
the  Department  reviewiul  the 
certification  ajtplicahle  to  the  workms 
and  former  workers  of  tint  siihjitct  firm. 
New  information  .shows  that  workers 
lea.sed  from  Ricoh,  U.S  A,  Daw.son 
Untidive,  Mergis  Urouj),  and  Tailored 
Management  wen;  employed  on-site  at 
the  Alhu(iuer(|ne,  New  Mexico  location 


of  till!  subject  firm.  The  De])artment  has 
detminined  thiit  these  workers  were 
sufficiently  under  tin;  control  of 
(Cardinal  Health.  Financial  .Shared 
.Sm  vices  West  to  he  considered  leasmi 
workers. 

The  intmit  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  an  acquisition  of  hack  office 
financial  .services  from  India  and  the 
Rhili])])ines.  Based  on  the.se  findings, 
the  De])artment  is  amending  this 
certification  to  include  workers  leased 
from  Ricoh.  U.SA.  Dawson  Ureiitivi;. 
Mergis  Uronj),  and  Tailored 
Management  working  on-site  at  the 
Allnu]uer(ine,  New  Mexico  location  of 
the  subject  firm. 

The  amended  notice  ajiplicable  to 
TA-W-82.2.')8  is  hereby  i.ssned  as 
follows: 

"All  workers  from  Uai'dinnl  Ileallh. 
Financial  .Shared  .Serviciis  West,  including 
Amotek.  eXcel  .Stalling.  I'Npca  is  l-’inanc(! 
(.Man|)ower).  Ricoh.  U.SA.  Dawson  (Creative. 
Mergis  Urou]).  and  Tailored  Management. 
Alhiupieuine.  Ninv  Miixico.  who  hecamc! 
lolallv  or  jiarliallv  s(;paraled  Iroin 
employmeni  on  or  alter  December  18.  2011. 
Ihrongh  December  21.  2014.  and  all  workers 
in  Ihe  group  Ihrealened  wilh  lolal  or  parlial 
se])aralion  from  emiiloymenl  on  dale  of 
cerlillcalion  Ihrongh  Iwo  years  from  Ihe  dale 
ol Cerlilicalion,  are  eligible  to  ajiply  lor 
adjnsiment  assistance  under  Uhapler  2  of 
Tide  II  of  the  Trade  Act  of  1 074.  as 
aimmded." 

Signed  al  Washington.  IKi  ibis  «lh  day  of 
Fehruarv.  2018. 

Del  .Min  Amy  (ihen. 

(A'l  lifyiiig  Officer.  Office  of'I'rode  Adjnsiment 
Assistance. 

Il'K  Due.  2(li;i-{l4()2()  Filed  2-21-1.):  0:4.5  and 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,776;  TA-W-81 ,776B] 

HCL  America,  Inc.,  a  Subsidiary  of  HCL 
Technologies  Limited,  Including  On- 
Site  Leased  Workers  From  Xerox 
Corporation,  V  Dart  Inc.,  KRG 
Technologies  Inc.,  Genuent  Inc.,  BMC 
Corporation  Professional  Services, 
and  Fusion  Storm,  Webster,  NY;  HCL 
America,  Inc.,  a  Subsidiary  of  HCL 
Technologies  Limited,  Wilsonville,  OR; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  ;u:t:onlan(:u  with  .Suction  228  of  thu 
Tnidu  At:t  of  11)74,  as  amundud  (“Act"), 
11)  U..S.C.  2278,  thu  Dupartmunt  of  Labor 
(Duiiartmunt)  issuud  a  Curtification  of 


Ftuleral  Register / Vol.  7fi,  No.  30/ Friday,  February  22.  2013 /Notices 


12359 


Idigil)ilily  to  A])])!}'  tor  Worker 
Adjustment  Assi.stance  on  August  3. 
2012,  a|)j)li(:<il)le  to  tlu;  workers  ol  llC'b 
America  Inc.,  a  sul)si(liarv  of  11(3- 
'reclinologies  bimit(!(l.  Webster,  New 
York  (subject  lirm).  Tlu;  Diipartment’s 
Notice  ol  (hitmininatiou  was  ])ul)lislied 
in  tlie  Federal  Register  on  August  10, 
2012.  Workers  are  engaged  in  activities 
relattui  to  the  supplv  ot  ap])lication 
su|)])ort  and  devcdopment  services  and 
inlrastructure  servicers  (hardwan;/ 
.software  testing)  for  clients. 

New  information  r(!vealed  that 
workers  at  the  Wilsonville,  Oregon 
facility  (TA-W-81 .770A)  opeu'ated  in 
conjunction  with  workens  at  the 
Webster,  New  York  facilitv  (TA— W— 
81.770). 

The  intent  of  the  Department’s 
certification  is  to  include  all  workens  of 
110b  America.  Inc.,  Weh.ster.  New  York 
(TA-W-81 .770)  and  Wilsonville. 

Oreigon  (TA-W-81 .770A).  who  were  all 
adveu’sedy  affected  hv  an  ac(]uisition  of 
servie:es  from  a  foreign  (iountrv. 

The  amended  notice  applicahle  to 
TA-W-81 ,770  is  hereby  issued  as 
follows: 

All  workca's  of  IK’.L  America  liic.,  a 
sul)si(liarv  ol  1 1(3, 'I’ciclinulogitis  l,imil(ul, 
including  oii-site  leastui  workers  from  Xmox 
(iorporalion.  V  Dari.  Inc..  KKO 'Hiclmologies. 
Inc.,  (lennenl.  Inc..  HMO  Oorporalion 
Professional  .Sc-rvices,  and  f'nsion  .Storm. 
\V(l)sl(!r.  New  York  ('l’A-\V-81 .770)  and  all 
workers  of  11(3,  America.  Inc.,  a  snl).sidiary 
of  1 1(3,  3’(!clmologi{!s  Limited.  Wilsonville. 
()r(!gon  (3'A-\V-81 .77()A).  who  l)ecame 
totally  or  i)artiallv  sei)ai'al(!d  from 
em|)loymenl  on  or  after  )nl\’  3.  2011  through 
August  3.  2014.  and  all  workcM’s  in  the  group 
threateiHid  with  partial  or  total  separation 
from  (mpdoyiiHmt  on  August  3.  2012  through 
August  3.  2014,  are  (digihli!  to  apjjlv  for 
adjiistnumt  assistance!  under  C3iapter  2  of 
l  itle  II  of  th(!  I'radc!  Act  of  1974.  as  amemled. 

.Signed  at  Washington.  DC.  this  Oth  day  of 
Pehmarv,  201 3. 

Del  Mill  y\my  (3ien, 

(Ji'i  tifyin^  Officar.  Oflicn  of  I’mdc  Adjiistiuanl 
Ansistancii. 

II'K  Dec.  2ni:i-()4()22  filed  2-2t-i;i:  8:45  and 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81, 846] 

Goodman  Networks,  Inc.,  Core 
Network  Engineering  (Deployment 
Engineering)  Division  Including 
Workers  in  the  Core  Network 
Engineering  (Deployment  Engineering) 
Division  in  Alpharetta,  GA,  Hunt  Valley, 
MD,  Naperville,  IL,  and  St.  Louis,  MO, 
Who  Report  to  Plano,  TX;  Notice  of 
Revised  Determination  on 
Reconsideration 

On  December  12,  2012,  the 
Department  of  Lahor  i.ssued  a  Notice  of 
Affirmative  Determination  Regarding 
A])plication  for  Recon.sideration 
a])]3licable  to  worker.s  and  former 
workers  of  Goodman  Networks,  Inc., 
(iore  Network  Engineering  (Dejiloyment 
Engineering)  Division,  including 
workers  in  the  (iore  Network 
Engineming  (Deployment  Engineering) 
Division  in  Alpharetta,  Georgia,  Hunt 
Valiev,  Maryland.  Naperville,  Illinois, 
and  St.  Louis.  Missouri,  who  rejiort  to 
Plano,  Texas  (suhjiict  firm),  'riu;  snffixiLs 
used  in  the  initial  det(!rmination  to 
identify  the  workers  have  been 
r(!nioved:  however,  the  subject  worker 
group  remains  the  same. 

The  workiii's  are  engaged  in  activities 
related  to  tin;  .su])ply  of  .services  of 
installation  spec.ification  writing  and 
maintenance  cu.stomer  record  drawings 
for  the  installation  of 
teleconnnnnication  (!()uipment.  The 
workers  are  not  separately  identifiable 
function  or  service  supplied.  The 
worker  group  does  not  include  any 
leased  workers. 

Section  222(a)(1)  has  been  met 
because  a  significant  number  or 
pro])ortion  of  the  worker.s  in  the  subject 
firm  have  become  totally  or  jiartially 
separateif,  or  are  threatened  with  such 
separation. 

Section  222(a)(2)(A)(i)  has  been  met 
because  subject  firm  sales  of  installation 
sjiecification  writing  and  maintenance 
customer  riicord  drawings  services  have 
dei;rea.sed  ah.solntely. 

Section  222(a)(2)(A)(ii)  has  been  met 
because  cu.stomer  imports  of  servicixs 
like  or  directly  conpietitive  with 
installation  specification  writing  and 
maintenance  customer  record  drawings 
services  supplied  by  the  suhjiict  firm 
hav(!  incrixi.sed  during  the  r(!l(!vant 
jieriod. 

I'diially,  Section  222(a)(2)(A)(iii)  has 
h(!en  met  because  increased  customer 
imjiorts  contributed  importantly  to  the 
worker  groii])  sejiarations  and  sales 
declines  at  the  subject  firm. 


(ionclusion 

After  careful  riiview  of  the  additional 
facts  obtained  during  the 
recon.sideration  inviLstigation,  I 
determine  that  workers  of  (hiodman 
Networks.  Inc.,  (iore  Network 
Engineering  (Di!|)loyment  Engineering) 
Division,  including  workers  in  the  (iore 
Network  Engineering  (Dejilovment 
Engineering)  Division  in  Alpharetta. 
Georgia,  Hunt  Valiev.  Marvland. 
Najierville,  Illinois,  and  St.  Louis. 
Missouri,  who  report  to  Plano,  Texas, 
who  were  engaged  in  emplovment 
related  to  the  sujiply  of  services  for 
installation  specification  writing  and 
maintenance  cu.stomer  record  drawings 
for  the  installation  of 
telecommunication  equijjinent,  meet  the 
worker  group  certification  criteria  under 
S(u;tion  222(a)  of  the  Act.  19  U.S.G. 
2272(a).  In  accordance  with  Section  223 
of  the  Act.  19  U.S.G.  2273,  1  make  the 
following  certification: 

All  \v()rk(!rs  Goodman  Niilworks,  Inc..  Gori! 
Network  Engiiuiiiiing  (Deployment 
Engineiiring)  Division,  including  workiiis  in 
the  Gori!  Niitwork  Kngiiuiering  (l3eploym(!nl 
Engineering)  Division  in  ,\l|)liar(!Ha.  Giiorgia. 

I  hint  Valley,  Maryland.  Napiii  ville.  Illinois, 
and  .SI.  Louis.  Missouri,  who  report  to  Plano. 
3'exas  who  hecanu!  tolallv  or  jiartiallv 
separal(!d  from  employment  on  or  alter  )uly 
31. 2l)t  1.  through  two  vears  from  the  dale  of 
certification,  and  all  workers  in  llu!  grou]) 
threalen(!d  with  total  or  partial  sciiiaration 
from  (!m])lo\  inenl  on  the  dale  of  c(!rlificalion 
through  two  vears  from  llu!  dale  of 
cciilification.  are  eligible!  to  a])])lv  for 
adjuslm(!ul  assistance!  unele!r  (3iiipte!r  2  e)f 
3'ille!  II  e)f  the!  I'raele!  Ae:l  e)f  1974.  as  ame!nele!el. 

Signe!el  at  Wasliingte)!!,  DG.  this  Btli  eleiy  e)f 
Ee!hruarv,  21)1 3. 

Del  Mill  Amy  (3ien. 

Gfr/i/y/ng  Officur.  Olficc  oj  'l'r(id(^  Adjiistnufiil 
Assislanco. 

|FR  Doe:.  2in:i-()402r)  File'el  2-2 1-1  :t:  8:4."i  ain| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81 ,575] 

Wipro  Limited,  Wipro  Technologies, 
Alliance  Managers  Including  Remote 
Workers  and  Workers  in  Oakbrook 
Terrace,  IL,  Mountain  View,  CA, 
Atlanta,  GA,  Bellevue,  WA,  Addison, 
TX,  and  Boston,  MA  Who  Report  to 
East  Brunswick,  NJ;  Notice  of  Revised 
Determination  on  Reconsideration 

On  Augu.st  23.  2012,  tho  Diipartmont 
i)f  Lahor  is.su(!d  a  Notice  of  Affirmative 
Determination  Regarding  A|)j)lication 
for  Recon.sideration  applicable  to 
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workers  and  tbrmer  workers  of  Wijjro 
l.iinited.  \Vi|)ro  Technologies.  Alliance 
Managers,  including  nnnote  workcas 
and  workers  in  Oakhrook  Tiarace. 
Illinois.  Mountain  View.  (California. 
Atlanta,  (aiorgia,  Ihdlevne,  Washington. 
Addison.  T(!.\as.  and  Hoslon 
Ma.ssachnsells.  who  report  to  hCasI 
nrunswick.  New  lersiu’  (Wipro  Limited. 
\Vi|)ro  T(!chnologies.  Alliance 
Managers).  The  IFiparlment's  Notice 
was  puhlished  in  tin;  Federal  Register 
on  Sei)leinher  (i,  2012  (77  FR  .'>4027). 

The  suffixes  used  in  tin;  initial 
determination  to  identify  tin;  work(!rs 
have  heiai  removed;  howciver.  the 
snhjiict  worker  group  nanains  the  same. 

The  subject  workers  are  engaged  in 
activities  related  to  the  supply  of  the 
sui)])ly  of  sales  of  alliance  related 
services  or  products  through  sales 
em])loy(5e.s  of  the  subject  firm  and  are 
not  s(!parately  idtadifiable  function  c)r 
.service  suiiplied.  The  subject  workca’ 
group  iloes  not  include  any  leased 
workcjrs. 

.S(!ction  222(a)(1)  has  Ixaai  met 
hecau.se  a  significant  numlxa-  or 
proportion  of  tlu;  workers  in  Wipro 
Limit(al.  Wipro  Techm)logie.s,  Alliance 
Managers  have  become  totallv  or 
|)artially  .s(!parated.  or  an;  threat(ai(;d 
with  such  separation. 

S(!ction  222(a)(2)(ll)  has  Ixurn  met 
hecau.se  llu;  suhjix:!  firm  has  shifted  a 
portion  of  the  snp])lv  of  scx  viccis  like  or 
dir(x;tlv  comjjetitive  with  the  .sn])])lv  of 
sales  of  alliance  ndated  scx  vices  or 
products  through  sales  em])loyees  of  the 
subject  firm,  which  contributed 
importantly  to  workcir  grouj)  .separations 
at  Wipro  Limitcxl.  Wi])ro  Technologies. 
Alliance  Managers. 

(Conclusion 

After  i:areful  review  of  the  addilic)nal 
facts  obtained  during  the 
reconsideration  investigation.  1 
determine  that  workers  of  Wi])ro 
Limited.  Wipro  Technologies,  Alliance 
Manag(;r.s,  who  were  (mgagixi  in 
employment  related  to  the  .sui)])ly  of 
.sales  of  alliance  related  services  or 
products  through  sales  employees  of  the 
subject  firm,  meet  the  worker  group 
c(!rtification  criteria  under  Section 
222(a)  of  the  Act.  1!1  ll.S.(C.  2272(a).  In 
accordance  with  .Section  228  of  the  Act, 
It)  ll..S.(C.  2278.  1  make  the  following 
certification: 

.'\ll  workers  of  Wipro  Limited.  Wipro 
Tcxliiiologies.  Alliaix:e  Managers,  including 
nmiole  workm's  and  workers  in  Oaklirook 
Tiirrace.  Illinois.  Mountain  View.  (California. 
Atlanta.  (leorgia.  HelleviU!.  Washington. 
Addison. 'I'lixas.  and  Hoslon  Massachusetts, 
who  riiport  to  East  Drnnswick,  Ninv  )(!r.s(!v. 
who  liecaine  totally  or  partially  separated 
from  emiiloymenl  on  or  altiir  May  (i.  201 1 . 


through  two  years  from  tin;  date  of 
('.(stification,  and  all  workiirs  in  the  group 
threatened  with  total  or  partial  s(!|)aration 
from  em|)lo\'ment  on  the  date;  of  cmtification 
through  two  yisirs  from  the  dati;  of 
cmtification.  an;  (digihle  to  ajiply  for 
adjnstimmt  assistance  nndm'  ('.ha|)ter  2  of 
Title  II  of  the  Tradi;  Act  of  t074.  as  amendisl. 

.Signiid  at  Washington,  IKC,  this  1  tth  dav  of 
l  ehrnary,  2018. 

Del  Min  Amy  (Chen, 

(Cer/i/yiiig  0/’//c(.-i'.  ( )///«,•  of  7'/v/r/(?  Adjiislmant 
Assislanctf. 

IKK  tide.  8(li:i-(Ul)24  I'iled  2-21-18;  »:4.8  and 
BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-82,188;  TA-W-82,188A] 

PNC  Bank,  National  Association,  Retail 
Bank  Franklin,  PA;  PNC  Bank,  National 
Association,  Retail  Bank  West  Chester, 
IL;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

by  application  icccivixl  on  )annarv 
2.'>.  2018.  ]X!tilion(!r.s  nupuLstod 
admini.strativt!  nxam.sidoration  of  the 
negative  determination  regarding 
workers’  eligibility  to  aiijily  for  Trade 
Adju.stment  A.s.si.stance  ( TAA) 
ai)])licahle  to  worker.s  and  former 
workers  of  FN(C  Bank,  National 
As.sociation,  Retail  Bank,  Franklin, 
Pennsylvania  (TA-W-82.188).  and  PN(C 
Bank.  National  A.ssociation,  Retail  Bank. 
West  Chester,  Illinois  (TA-W-82.1HHA) 
(hereafter  referred  to  collectively  as  “the 
subject  firm”).  The  negative 
determination  w'as  issued  on  December 
27.  2012.  The  Department’s  Notice  of 
Dedermination  was  ]>uhli.shed  in  the 
Federal  Register  on  Jcinuary  10,  2018 
(78  FR  2290).  The  subject  firm  supplies 
hanking  and  financial  .services:  the 
subject  worker  groups  supply  call  center 
services. 

Pursuant  to  29  CFR  90.18(c). 
administrative  njconsideration  mav  lx; 
granted  under  the  following 
circumstances: 

(1 )  If  it  a])]X!ars  on  the  basis  of  liicts 
not  ])reviously  considered  that  the 
determination  com])laiiu;d  of  was 
erroneous; 

(2)  If  it  apptiars  that  tlx;  determination 
complained  of  was  based  on  a  mistiike 
in  the  determimition  of  facts  not 
])r(!viously  consiilered;  or 

(8)  If  in  the  opinion  of  the  (Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 


The  negative  det(;rmination  was  based 
on  the  Deiiartment's  findings  that  the 
subject  firm  did  not  shift  to  a  fonxgn 
conntrv  the  call  center  .services  supplied 
by  the  work(;rs,  or  like  or  directlv 
com|X!titive  services,  or  accpiiix;  such 
.s(!rvic(!s  from  a  foreign  ccxmtrv;  that 
incr(!as(xl  imports  hv  the  .suhj(x:t  firm  of 
the  supply  of  services  like  or  directly 
comjxditive  with  the  call  center  services 
.su])i)li(xl  by  tlu!  workers  did  not 
contrihut(!  importantly  to  the  workers’ 
sei>aration.  or  threat  of  .s(!paration;  and 
that  the  workers’  firm  is  not  a  su])pli(!r 
or  it  downstream  producer  to  a  firm  that 
(;m|)loy(xl  a  group  of  workers  who  are 
(digihle  to  apply  for  TAA. 

Th(!  ixupiest  for  r(x;onsideration 
alleges  that  worker  grou])  .sej)arations  at 
PNC’s  Retail  Banks  in  f  ranklin, 
P(!nnsylvania  and  West  (Chester,  Illinois 
are  attrihutahle  to  a  shift  of  servicers  to 
fonngn  countries;  .sp{x:ificallv,  that  the 
.sul)j(x:t  firm’s  confirmation  that  there 
w(!re  no  incnxtsed  imports  of  call  center 
servicers  in  201 0,  2011.  cinel  during 
liimiiiry  through  October  2012  is  “an 
iidmission  on  the  ])art  of  PN(C  tluit  it 
does  outsource  services  like  or  (lir(x:tly 
compejtitive  with  ceill  centex' sex'vicers’’ 
and  thcit  PN(C  Bank  has  eidvertised  fora 
“Pr()jex:t  Memager  for  PN(C  Bank  at  Teita 
(Consulttincy  .Sen  vicers"  in  Indiei.  The; 
rexpieist  eilso  steiters  tlxit  the  “other 
facilitiers  within  the  IJnitexl  .Steiters”  to 
which  call  cexiter  .servic(;s  shiftexl  from 
the  k’ninklin.  Pennsylviiniii  and  Werst 
(Chester.  Illinois  facilities  <ire  “over  90 
miles  away  resulting  in  <i  2-h()ur  one- 
weiy  commute.’’ 

The  rexiuest  for  reconsidenition  eilso 
rejieated  assertions  in  the  TAA  petition, 
included  cojiies  of  certifications 
applicable  to  workers  of  several  hanks 
(TA-W-82.087:  TA-W-81  .OO.I;  TA-W- 
81.882:  TA-W-81. 010;  TA-W-80,440; 
l’A-W-80,801;  and  TA-W-80.278),  and 
referred  to  attachments  to  the  TAA 
petition. 

A  careful  review  of  previously- 
submitted  information  shows  that  the 
Department  received  information  from 
the  subject  firm  that  directly  addressed 
the  allegations  of  a  shift  in  the  supply 
of  call  center  services  (.md  like  or 
(lir(x;tlv  competitive  services)  to  a 
foreign  country  (including  the  s]xx:ific 
allegation  of  the  shift  of  services  to 
(Canada  and  the  United  Kingdom):  use  of 
call  centers  outside  the  United  Steites: 
<111(1  increa.sed  im]X)rt.s  of  call  center 
.services  (and  like  or  directly 
conpietitive  services).  The  review  al.so 
.shows  that  the  Department  held 
considered  the  supplemental  petition 
material  prior  to  issuing  the  negative 
determination. 

The  petitioners  did  not  .sujiply  facts 
not  previously  considered  or  provide 
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additional  docuinontation  indicating 
that  there  was  either  a  mistake  in  the 
(l(!terinination  oi  facts  not  ])r{!viouslv 
considered  ora  ndsinter|)r(;tation  of 
facts  or  of  tin?  law  jnstifving 
reconsideration  of  the  initial 
determination.  Oascul  on  these  findings, 
the  Department  determines  that  2!)  (iFR 
90. 18(c)  has  not  heen  met. 

(Conclusion 

After  review  of  the  a])]dications  and 
investigative;  findings.  1  conclude  that 
th(;re  has  l)(;en  lU)  error  eer 
ndsiidei'in’etation  of  the  law  or  of  the 
facts  which  wonld  justify 
reconsideration  of  the  D(;j)artment  of 
Lahor's  jerior  decision.  Accordinglv.  the 
application  is  d(;ined. 

Signed  at  Wasldnglon.  IXC.  diis  12th  day  of 
fehriiarv.  2013. 
l)(;l  Min  Amy  (Ch(;n, 

(j‘iiifyin‘’  Officer.  Offica  of'l’iiula  Adiiislminil 
Assistanu^. 

II'R  Ooc.  2(n;)-()4()2:{  I'ihtd  2-21-13:  (1:4.")  am) 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended  (19 
U.S.(C.  2273)  the  Department  of  Lahor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjii.stment  assistance  for 
workers  by  (TA-VV)  numher  issued 
during  the  period  of  Fehrnarv  4,  2013 
through  Fehrnarv  8,  2013. 

In  order  for  an  affirmati\’e 
determination  to  he  made  for  workers  of 
a  ])rimary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  groiij) 
eligibility  reciuirements  of  Section 
222(a)  of  the  Act  must  be  met. 

1.  Finder  Section  222(a)(2)(A),  the 
following  must  he  satisfi(;d: 

(1)  a  significant  niunbi;r  or  jiroportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
.s(;j)arated.  or  are  thniateiuid  to  heconu; 
totally  or  partially  separated; 

(2)  the  sales  or  jiroduction.  or  both,  of 
such  firm  have  decreased  ahsolntely; 
aud 

(3)  due  of  the  following  must  he 
.satisfied: 

(A)  im])orts  of  articles  or  .services  like 
or  directly  competitive  with  articles 
produced  or  services  .supjilied  by  such 
firm  have  increased: 


(H)  imjKirts  of  articles  like  or  directly 
com])etitive  with  articles  into  which  one 
or  more  component  |)art.s  produced  hv 
such  firm  are  directly  incor|)orated, 
have  increa.sed; 

(tl)  imports  of  articles  directly 
incori)orating  oiu;  or  more  compoiuint 
jiarts  |)roduced  outside  tin;  United 
States  that  are  like  or  dinictlv 
com])etitiv(;  with  imports  of  articles 
incorporating  one  or  more  component 
parts  produced  by  such  firm  have; 
increa.sed; 

(D)  imports  of  articles  like;  or  directly 
competitive  with  articles  which  are; 
proehie.ed  elire;e;tly  using  services 
supplieel  by  sue:h  firm,  have;  ine:re;ase;el; 
anel 

(4)  the  ine;re;a.se;  in  imports  ceintrihuteel 
impeutantly  to  sne:h  workers'  .se;paratie)n 
eir  thre;at  eif  .separation  and  to  the;  ele;e:line 
in  the;  sale;s  eir  |)re)dne;tion  e)f  .sne:h  firm; 
eer 

II.  Se;e:tie)n  222(a)(2)(I3)  all  of  the; 
folle)wing  must  be;  satisfieel: 

(I)  a  significant  numher  e)r  ])re)])e)rtie)n 
e)f  the;  weerkers  in  .sue:h  we)rke;r.s’  firm 
have;  he;e;e)me;  teitally  or  ])artially 
.se;parate;el,  eir  are;  thre;ate;ne;el  te)  he;e;e)me; 
te)tally  eir  partially  se;parate;el: 

(2)  One;  eif  the;  fe)lle)wing  inii.st  he; 
satisfieel: 

(A)  the;re;  has  be;e;n  a  shift  by  the; 
we)rke;rs’  firm  te)  a  feueign  e:eumtrv  in  the; 
pre)ehie;tie)n  eif  artie:le;s  e)r.snp|)lv  eif 
services  like;  eir  elire;e:lly  e:e)m])e;litive; 
with  theise;  pre)ehie:e;el/.sn])])lie;el  by  the; 
we)rke;r.s’  firm; 

(13)  there;  has  l)e;e;n  an  aeiepiisitiem  fre)m 
a  feireign  e;e)untrv  by  the;  we)rke;rs’  firm 
e)f  artie;le;.s/.se;rvie:e;s  that  are;  like;  eir 
elire;e:tly  e;e)mpe;titive  with  tho.se; 
pre)elue;eel/.supplie;d  by  the  weirkers'  firm: 
anel 

(3)  the;  .shift/ae;e|ni.sitie)n  e:e)ntrihuteel 
im])ortantly  te)  the  we)rke;rs’  .sejiaration 
or  threat  of  .separatie)n. 

In  e)rder  for  an  affirmative 
determination  te)  be;  made;  tor  aelversely 
afft;e:te;d  workers  in  iJiihlie:  age;ne:ie;s  anel 
a  ce;rtifie;ation  issiieel  re;garding 
eligibility  te)  a])plv  fe)r  we)rke;r 
aeljustment  a.ssi.stane:e;,  e;ae:h  e)f  the;  gre)up 
eligibility  re;(]uire;me;nt.s  e)f  S(;e:tie)n 
222(1))  e)f  the;  Ae;t  must  be;  met. 

(1)  a  .siguifie;ant  numl)(;r  e)r  pre)pe)rtie)n 
e)f  the;  we)rke;r.s  iu  the;  ])uhlie:  agency  have; 
l)e;e;ome;  teetally  e)r  partially  se;])arate;el.  eer 
are;  threateneel  te)  he;e;e)me;  te)tally  e)r 
partially  .se;])arate;el: 

(2)  the;  ])nhlie;  age;ue;y  has  ae:einire;el 
fre)m  a  fe)re;ign  e:e)untry  .se;rvie:e;s  like;  e)r 
elirectly  e;e)mj)e;titive  with  servieies 
which  are;  .sup])lie;el  hv  sue:h  age;ne:y:  anel 

(3)  the  ae:e]uisitie)n  e)f  servie:e;s 
contrihuteel  importantly  te)  .sue;h 
we)rke;rs’  separatie)n  e)r  thre;at  of 
separation. 


In  e)rele;r  fejr  an  affirmative 
ele;te;rminatie)n  to  he  maele;  fe)r  aelve;r.se;lv 
affe;e;te;d  .se;e;e)nelarv  we)rke;r.s  e)f  a  firm  anel 
a  e;e;rtifie;atie)n  i.s.sue;el  re;gareling 
eligibility  to  apply  fe)r  weerker 
aeljustment  assistane:e;.  e;ae:h  e)f  the;  gre)U]) 
eligibility  re;eiuire;)ne;nt.s  e)f  Se;e;tie)n 
222(e:)  of  the;  Ae;t  must  he;  me;t. 

(1)  a  .signifie:ant  nnmhe;r  e)r  pre)])e)rtie)n 
e)f  the;  weerkers  in  the;  weerkers'  firm  have; 
he;e:e)me;  teetally  e)r  partiallv  se;parate;el,  e)r 
are;  thre;atene;el  te)  he;e:e)me;  te)tallv  e)r 
partially  .separateel; 

(2)  the;  weerkers’  firm  is  a  Su|)j)lie;r  e)r 
Deewnstream  Fre)ehie:e;r  te)  a  firm  that 
ean])le)ye;el  a  gre)np  of  workers  wlu) 
re;ce;ive;el  a  e:ertifie:atie)n  of  eligibility 
uneler  Se;e:tion  222(a)  of  the  Act.  anel 
sne:h  supply  or  proehie:tie)n  is  related  te) 
the  artie:le  or  service  that  was  the;  basis 
for  .siie:h  e;ertifie;atiem:  anel 

(3)  eithe;r — 

(A)  the  we)rke;r.s'  firm  is  a  su])plie;r  anel 
the  e:om|)e)ne;nt  ])art.s  it  .sui)plie;el  to  the; 
firm  ele;.scril)(;el  in  ])aragraph  (2) 
ae:e;e)nnte;el  fe)r  at  le;ast  20  pe;re:e;nt  of  the 
pre)ehie;tion  e)r  .sale;.s  e)f  the  we)rke;r.s’  firm: 
e)r 

(13)  a  lo.ss  of  l)usine;s.s  by  the;  we)rke;rs’ 
firm  with  the;  firm  ele;se:rihe;el  in 
paragra])h  (2)  e;e)ntrihnteel  im])ortantly  te) 
the;  weerkers’  .se;|)aratie)n  e)r  threat  e)f 
se;])aratie)n. 

In  eereler  feer  an  affirmative; 
de;te;rminatie)n  te)  he;  made;  fe)r  ael verse;! v 
affe;e:te;el  we)rke;rs  in  firms  ielentifieel  by 
the;  Inte;rnatie)nal  Traele;  Uommission  anel 
a  e;e;rtiiie:atie)n  i.ssue;el  re;garding 
e;ligil)ility  te)  applv  fe)r  we)rke;r 
aeljustment  a.ssi.stane:e.  e;ach  e)f  the  gre)up 
eligibility  re;eiuireane;nt.s  e)f  Se;e:tie)n  222(f) 
e)f  the;  Ae:t  must  be  met. 

(1)  the  worke;r.s'  firm  is  puhlie:ly 
ielentifieel  by  name;  by  the  Inte;rnatie)nal 
Traele;  Commission  as  a  mt;ml)e;r  of  a 
elome;.stic  inelustry  in  an  inve;.stigation 
re;.sulting  in — 

(A)  an  affirmative  eletermination  of 
.serieeus  injury  or  thre;at  there;e)f  uneler 
se;e:tie)n  202(h)(1): 

(13)  an  affirmative;  ele;te;rminatie)n  of 
market  elisniptieen  e)r  thre;at  the;re;e)f 
uneler  se;e:tion  421(h)(1):  e)r 

(C)  an  affirmative;  final  ele;te;rminatie)n 
e)f  mate;rial  injury  e)r  threat  the;re;e)f  uneler 
se;e:tie)n  70.'j(l))(l  j(A)  e)r  73,^)(h)(l  )(A)  e)f 
the;  Tariff  Act  e)f  1930  (19  U.S.C. 
1671el(h)(l)(A)  anel  1673el(l))(l  )(A)): 

(2)  the;  pe;titie)n  is  fileel  ehiring  the;  1- 
ye;ar  j)e;rioel  he;ginning  e)n  the;  elate;  ein 
whie:h — 

(A)  a  sinmnary  e)f  the;  re;pe)rt  .suhmitte;el 
te)  the;  Fresielent  hv  the  Internatieenal 
Traele;  Ce)nuui.ssie)n  uneler  s(;e:tie)n 
202(0(1)  with  re;spe;e:t  te)  the;  affirmative 
ele;te;rminatie)n  elese:ril)e;el  in  paragraph 
(1)(A)  is  puhlislieel  in  the  Feuleral 
Register  uneler  se;e;tie)n  202(i')(3):  e)r 
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(13)  notice  ol  an  affirmative 
determination  descriluul  in 
snl){)aragraph  (1)  is  pnhiisluid  in  the 
Federal  Register;  and 

(.3)  the  workers  liavc;  l)ecome  totally  or 
|)artially  .separated  from  the  workers’ 
jinn  within — 

(A)  the  1-year  period  described  in 
|)aragraph  (2):  or 


(13)  notwithstanding  seclion  22:3(1))(1). 
the  1-year  period  preceding  the  1-year 
period  descrihtul  in  paragraph  (2). 

Affirmative  Di'lerininaliens  for  Worker 
Adjustment  Assistance 

The  following  certifications  have;  htum 
issiKul.  The  date  following  the  company 
name  and  location  ofciach 


determination  references  the  im])act 
date  for  all  workers  of  such 
detiMinination. 

The  following  certifications  have  heem 
issiKul.  Tlu!  re(|uir(anents  of  Section 
222(a)(2)(A)  (increa.sed  imports)  of  the 
Trade  Act  hava?  hecni  met. 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,105  . 

Thorco  Industries  LLC,  Penmac  . 

Cassville,  MO  . 

October  19,  201 1. 

82,155  . 

Juniata  Fabrics,  Inc.,  Manpower . 

Altoona,  PA  . 

October  26,  2011. 

82,176  . 

Rock  Tenn  Company,  dba  Rocktenn,  Container 
Division. 

Martinsville,  VA  . 

November  16,  2011. 

82,302  . 

Wausau  Paper,  Brainerd  Converting  Operation, 
Employment  Resource  Center. 

Brainerd,  MN  . 

December  27,  2011. 

The  following  certifications  have  been  services)  of  the  'frade  Act  have  hiam 
issued.  The  nuiuirements  of  Section  met. 

222(a)(2)(13)  (shift  in  production  or 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,305  . 

YP  Connecticut  Information  Services  LLC,  Pub¬ 
lishing  Operations,  YP  LLC,  YP  Holdings  LLC  , 
Ameritraining,  Inc.. 

New  Haven,  CT . 

January  2,  2012. 

82,320  . 

Steelcase,  Inc.,  The  Manpower  Group, Tapf in  . 

Grand  Rapids,  Ml  . 

February  5,  2013. 

82,320A  . 

Steelcase,  Inc.,  The  Manpower  Group/Tapfin  . 

Kentwood,  Ml  . 

January  7,  2012. 

82,321  . 

Stoneridge,  Inc.,  Global  Wiring  Division,  Product 
Cost  Department  and  Business  Development. 

Warren,  OH  . 

January  1,  2012. 

82,322  . 

American  Silk  Mills  LLC,  Gerli  and  Company  . 

Plains,  PA . 

January  7,  2012. 

82,324  . 

Wells  Fargo  Bank,  Online  Customer  Service  De¬ 
partment,  Email  Division,  Wells  Fargo,  etc. 

Concord,  CA . 

January  4,  2012. 

82,367  . 

Athena  Health,  Inc  . 

Birmingham,  AL . 

January  24,  2012. 

82,377  . 

Allied-Baltic  Rubber,  Inc.,  dba  Zhongding  USA, 
Anhui  Zhongding  Sealing  Parts,  Mancan, 
Randstad,  etc. 

Strasburg.  OH  . 

January  24,  2012. 

The  following  certifications  have  been  an;  certified  eligible  to  ap])ly  for  TAA) 
issued,  'fhe  napiirements  of  Section  of  the  Trade  Act  have  been  met. 

222(c)  (snpi)lier  to  a  firm  whose  workers 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,282  . 

Exide  Technologies,  Recycling  Division  . 

Laureldale,  PA . 

December  19,  2011. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  ca.ses.  the; 
inv(!.stigation  riivealed  that  the  eligibility 


criteria  for  worker  adjustment  assi.stance 
have  not  been  met  for  the  naisons 
sp(!{'.ifi(!d. 

Th(!  investigation  revealed  that  the 
criteria  under  paragra|)h.s(a)(2)(A) 


(increasetl  imi)orts)  and  (a)(2)(13)  (shift 
in  production  or  .services  to  a  foreign 
country)  of  section  222  have  not  been 
met. 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,261  . 

Genzyme  Corporation,  Research  and  Develop- 

Waltham,  MA . 

ment  Group,  PRO-Unlimited. 

82,312  . 

Eaton  Corporation,  Clutch  Division,  Bartech  . 

Auburn,  IN  . 
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Determinations  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

Alter  notice  of  the  petitions  was 
pul)lished  in  the  Federal  Register  anti 
on  tlie  Department's  Wei)  site,  as 


recpiired  by  Section  221  of  the  Act  (1?) 
IJ.S.C.  2271),  the  De])artnient  initiated 
investigations  oftlie.se  petitions. 

The  following  determinations 
terminating  investigations  were  issued 
because  the  ])etitioning  groipis  of 


workers  are  covered  by  active 
certifications.  Conseijnentlv.  further 
inve.stigation  in  these  ca.ses  would  serve 
no  purjm.se  since  the  petitioning  groiij) 
of  workers  cannot  be  covered  by  more 
than  one  certification  at  a  time. 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,209  . 

Cognizant  Technology  Solutions  U.S.  Corporation 

Teaneck,  NJ  . 

82,212  . 

BJR  Selected  Trucking,  Inc . 

Washington,  PA  . 

82,310  . 

HCL  America,  HCL  Technologies  Limited  . 

Wilsonville,  OR  . 

The  following  determinations  because  the  ])etitions  are  the  subject  of  filed  earlier  covering  the  same 

terminating  investigations  were  issued  ongoing  inve.stigations  under  petitions  jietitioners. 


TA-W  num¬ 
ber 

Subject  firm 

Location 

Impact  date 

82,359  . 

American  Silk  Mills  LLC,  Gerli  and  Company  . 

Plains,  PA . 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  j)eriod  of  February  4, 
2013  through  February  8,  2013.  These 
determinations  are  available  on  the 
Dijpartment’s  Web  site  tiddeact/Uia/taa 
search  form.cfm  under  the  searchable 
listing  of  determinations  or  hv  calling 
the  Office  of  Trade  Adjn.stment 
Assistance  toll  free  at  888-30r)-()822. 

Dated:  l•'el)nlary  12.  2013. 

Klliotl  S.  Kushner 

(Auiifving  Officer.  Division  of  Trade 

Adjiistnient  Assistance . 

II'R  Ooc.  2(n:t-(M(nH  Filed  2-21-13:  «:4.3  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Ac:t  of  1074  ("the  Act”)  and 
are  identified  in  the  A])pendix  to  this 
notice.  Upon  recei])t  of  these  ])etitions. 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  inve.stigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  pnrpo.se  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  a.ssistance  under  Title  11. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  apjnopriate,  to  the 
determination  of  the  date  on  which  total 
or  ])artial  .sejiarations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  jietitioners  or  any  other  persons 
showing  a  .substantial  interest  in  the 
subject  matter  of  the  investigations  mav 
recpiest  a  public  hearing,  jirovided  sucji 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
A.ssistance.  at  the  address  shown  below, 
not  later  than  March  4.  2013. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjn.stment 
A.ssistance.  at  the  address  shown  below, 
not  later  than  March  4.  2013. 

The  petitions  filed  in  this  ca.se  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
A.ssistance.  Emplovment  and  Training 
Administration.  IJ.S.  Department  of 
Labor.  Room  N-.5428.  200  Con.stitution 
Avenue  NW..  Washington.  DC.  20210. 

.Signed  at  Washington.  DC  this  13th  day  of 
Fehniary  2013. 

Llliolt  S.  Kushner. 

Oerlifyini’  Officer.  Office  o  f  Trade  Adjnslinenl 
Assistance. 


Appendix 

[30  TAA  petitions  instituted  between  2/4/13  and  2/8/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82407  . 

Superior  Fibers  (Company)  . 

Bremen,  OH  . 

02/04/13 

02/01/13 

82408  . 

Bush  Industries,  Inc.  of  PA  (Company)  . 

Erie,  PA  . 

02/04/13 

02/01/13 

82409  . 

Dominion  Resources  Inc  (State/One-Stop)  .... 

Kewaunee,  Wl  . 

02/04/13 

02/01/13 

82410  . 

Sabreliner  Corporation  (3  Locations)  (Union) 

Perryville,  MO  . 

02/05/13 

02/04/13 

82411  . 

FPL  Food  LLC  (Workers)  . 

Augusta,  GA . 

02/05/13 

02/04/13 

82412  . 

The  Body  Shop  (Workers)  . 

Wake  Forest,  NC  . 

02/05/13 

01/17/13 

82413  . 

Mersen  USA  Bn  Corp,  Bay  City  Branch 
(Company). 

Bay  City,  Ml  . 

02/05/13 

02/04/13 

82414  . 

Sears  Holdings  (Workers)  . 

Round  Rock,  TX  . 

02/05/13 

02/04/13 

82415  . 

Masco  Cabinetry  LLC  (Company)  . 

Atkins,  VA  . 

02/05/13 

02/04/13 

82416  . 

Xerox  Corporation  (Workers)  . 

Wilsonville,  OR  . 

02/05/13 

02/04/13 
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[30  TAA  petitions  instituted  between  2/4/13  and  2/8/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82417  . 

Technicolor  Creative  Services  (Workers)  . 

Burbank,  CA . 

02/05/13 

01/17/13 

82418  . 

Getinge  Sourcing  LLC  (Company)  . 

Rochester,  NY  . 

02/06/13 

01/25/13 

82419  . 

ZF  Marine  Propulsion  Systems,  Miramar 

Mukilteo,  WA  . 

02/06/1 3 

02/04/13 

(Workers). 

82420  . 

Owens  Brockway  Inc.  (Union)  . 

Brockport,  PA  . 

02/06/13 

01/30/13 

82421  . 

Super  Media  LLC  (Union)  . 

Bensalem,  PA  . 

02/06/13 

02/05/13 

82422  . 

St.  Marys  Carbon  Company  (Company)  . 

Brookville,  PA . 

02/06/13 

01/31/13 

82423  . 

Adirondack  Medical  Center  (State/One-Sfop) 

Saranac  Lake,  NY  . 

02/06/13 

02/05/13 

82424  . 

Technicolor  (State/One-Stop)  . 

Romulus,  Ml  . 

02/07/13 

02/06/1 3 

82425  . 

IBM  (State/One-Stop)  . 

Southbury,  CT  . 

02/07/13 

02/06/1 3 

82426  . 

Destron  Fearing  (State/One-Stop)  . 

South  St.  Paul,  MN  . 

02/07/13 

02/06/13 

82427  . 

VT  Fleece  Co.  (Company)  . 

Hyde  Park,  VT  . 

02/07/1 3 

02/06/13 

82428  . 

Vette  Thermal  Solutions  (Workers)  . 

Ontario,  NY  . 

02/07/13 

02/05/13 

82429  . 

Colville  Indian  Precision  Pine  (Company)  . 

Omak,  WA . 

02/07/13 

01/29/13 

82430  . 

Segula  Technologies  (State/One-Stop)  . 

Rochester,  NY  . 

02/07/13 

02/06/1 3 

82431  . 

Walterboro  Veneer  (Workers)  . 

Walterboro,  SC  . 

02/07/13 

02/06/1 3 

82432  . 

Flextronics  (formerly  Known  Solectron)  (Com- 

Creedmoor,  NC  . 

02/08/13 

02/07/13 

pany). 

82433  . 

Robinson  Nevada  Mining  Co.  (Workers)  . 

Ruth,  NV  . 

02/08/1 3 

01/23/13 

82434  . 

Dell  Inc  (State/One-Stop)  . 

Austin,  TX  . 

02/08/13 

02/07/1 3 

82435  . 

Pfizer  Inc.  (Union)  . 

Pearl  River,  NY  . 

02/08/13 

02/07/13 

82436  . 

Teleflex  Inc.  (Union) . 

Reading,  PA  . 

02/08/13 

01/31/13 

|I-'K  Doc.  2()i;i-l)4(ll7  l’il(?(l  2-21-i;<:  8:45  iiin| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Office  of  Workers’  Compensation 
Programs 

Proposed  Extension  of  Existing 
Collection;  Comment  Request 

action:  Notice. 


SUMMARY:  riie  Dijpartnient  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
papin  work  and  res})ondent  burden, 
conducts  a  j)re-clearance  consultation 
program  to  provide  tlie  general  public 
and  Federal  agencies  with  an 
oj)portnnity  to  comment  on  jjrojjosed 
and/or  continuing  colletdions  of 
information  in  accordance  with  the 
Paj)erwork  Rerluction  Act  of  ItHt.'j 
(PRA‘)5)  144  ll.S.C.  3.'l()(i(c)(2KA)l.  This 
program  helps  to  ensure  that  nupie.sted 
data  c:an  he  provided  in  the  desired 
format.  rej)orting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  imjiact  of  collection 
nuinirements  on  respondents  can  be 
projierly  as.sessed.  Currently,  the  Office 
of  Workers'  Compensation  Programs  is 
.soliciting  comments  concerning  the 
proposal  to  extend  OMb  approval  of  the 
information  collection:  Certification  hy 
School  Official  ((]M-t)81).  A  cojiy  of  the 
jiroposed  information  collection  reipiest 
can  be  obtained  by  contacting  the  office 


listed  below  in  the  addresses  set:tion  of 
this  Notice. 

DATES:  Written  comments  must  he 
suhmitled  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
April  23.  2013. 

ADDRESSES:  Ms.  Yoon  l-’ergnson.  U.S. 
Dejiarlment  of  Labor.  200  Constitution 
Ave.  NW.,  Room  S-32331,  Washington. 
DC  20210.  telejihone  (202)  003-0701. 
fax  (202)  003-1447,  Fmail 
Fergu.son.  VooiJ@r/o/.gov.  Please  nsi;  only 
one  method  of  transmission  for 
comments  (mail.  fax.  or  Email). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  order  to  (lualify  as  a  de])endent  that 
is  eligible  for  black  long  benefits,  a  child 
aged  18  to  23  must  be  a  full-time 
student  as  de.scribed  in  the  Black  Lung 
Benefits  Act,  30  U.S.C.  001  et.  serj.  and 
attending  regulations  20  CFR  72.'i.200. 
The  CM— 081  is  partially  com])leted  hv 
the  a|)j)ro])riate  district  office  so  that  the 
school  official  or  registrar’s  office  will 
know  for  which  studimt  and  time  period 
the  information  is  being  recjuested  and 
is  akso  used  to  verifv  the  full-timi! 
student  status.  This  information 
collection  iscurrentlv  approved  for  use 
through  )nly  31. 2013. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  inten>sted  in  comments 
which: 

*  Evaluate  whether  the  ])roposed 
collection  of  information  is  nec:essarv 
for  the  ju’oper  j)erformance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
|)ractic:al  utility; 

*  Evaluate  the  accuracy  of  the; 
agency’s  estimate  of  the  burden  of  the 
projio.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  I‘;nhanf:e  the  (inality.  utility  and 
clarity  of  the  information  to  he 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  resjiond,  including  through  the 
use  of  ai)proi)riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technicpies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  (Tirrent  Actions 

The  lDe])artment  of  Labor  seeks  the 
a])proval  for  the  extension  of  this 
current ly-a])proved  information 
collection  in  order  to  determine  the 
continiuKl  eligibility  of  students. 

Tvj)e  of  Uavitnv:  Extension. 

A<’nn(:v:  Office  of  Workers’ 
Oompensation  Programs. 

7’;7/e;  (Certification  hv  School  Official 

OMB  Number:  1 24()-()()3 1 . 

Agency  Niiml)er:  (CM-98 1 . 

Affected  Public:  Individuals  or 
households.  Not-for-profit  institutions. 
State,  Local  or  Tribal  Oovernment. 

Tol(d  Bespoudenis:  45)3. 

Tot(d  Aunued  Besjxmses:  45)3. 

Estimuted  Time  per  Besponse:  10 
minutes. 

Frequency:  On  occasion. 
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Estinuit(HJ  Total  Bunion  Hours:  82 
Total  Burdon  (lost  (capital/startup): 

Si). 

Total  Burden  (lost  (oparatiup,/ 
luaintanancol:  SO. 

Comments  submitted  in  rtKsponse  to 
this  notice  will  he  summarized  and/or 
included  in  the  recinest  I'or  Ollice  of 
Management  and  Hndget  ap])roval  of  the 
information  collection  recpiest;  they  will 
also  l)(!come  a  matter  of  public  record. 

Oaled:  I'liljniarv  14.  2013. 

Yodii  Ferguson, 

Af’cncy  CAearunco  Officer.  Off  ice  of  Workers' 
Oompensation  Progmnis.  I  '..S'.  Deportment  of 
Lat)or. 

IKK  Uoc.  2()i;)-()4(H)2  Filed  2-21-13;  H:4,3  am) 

BILLING  CODE  4510-CK-P 

LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting 

DATE  AND  TIME:  The  Legal  Services 
Corporation's  In.stitiitional 
Advancement  C'.ommittee  will  meet 
lelephonically  on  February  26.  2013. 

The  meeting  will  commence  at  4:00 
]).m..  Fastern  Standard  Time  (L.ST).  and 
will  continue  until  the  conclusion  of  the 
Committee’s  agenda. 

LOCATION:  F.  William  McCaljiin 
Conference  Center.  Legal  .Services 
Corporation  1  leadiiuarters,  3333  K  .Street 
NW.,  Washington  DC  20007. 

STATUS  OF  MEETING:  Closed.  l)])on  a  vote 
of  the  board  of  Directors,  the  meeting 
mav  be  clo.sed  to  the  public  to  receive 
a  pre.sentation  on  and  to  discuss 
prospective  funders  for  L.S(','s 
development  activities  and  40th 
anniversary  i;elebralion. 

A  verbatim  written  transcript  will  be 
made  of  the  clo.sed  session  of  the  Board 
and  In.stitiitional  Advancement 
Committee  meetings.  The  transcript  of 
any  ]K)rtion.s  of  the  closed  session 
falling  within  the  relevant  jirovisions  of 
the  Government  in  the  .Sunshine  Act.  5 
U.S.Ci.  .'552b{c](9)  will  not  be  available 
for  public  inspection.  A  copy  of  the 
General  Gounsel’s  Gertification  that,  in 
his  ojiinion,  the  closing  is  authorized  bv 
law  will  be  available  iijion  reiiuest. 
MATTERS  TO  BE  CONSIDERED:  1. 
bre.sentation  on  and  di.scu.ssion  of 
prospective  funders  for  L.SCi’s 
development  activities  ami  4()th 
anniversarv  celebration 

2.  Gonsider  and  act  on  adjournment  of 
meeting 

CONTACT  PERSON  FOR  INFORMATION: 
Katherine  Ward,  Executive  Assi.stant  to 
the  Vice  President  K  General  Cioimsel,  at 
(202)  29.1-1. ^>00.  Questions  may  be  sent 
bv  electronic  mail  to 
ni_N()TICE_QUESTI()\’S@lsc.gov. 


accessibility:  1..SG  comiilies  with  the 
Americans  with  Di.sabilities  Act  and 
.Section  .104  of  the  1973  Rehabilitation 
Act.  ll|)on  re(]ue.st,  meeting  notices  and 
materials  will  he  made  available  in 
alternative  formats  to  accommodate 
individuals  with  disabilities. 

Individuals  who  need  other 
accommodations  due  to  di.sahilitv  in 
order  to  attend  the  meeting  in  person  or 
telephonicallv  should  contact  Atitava 
Rok,  at  (202)  29.1-1.100  or 
EB  NOTICE  Ql !ESTI()NS@lsc.oo\\  at 
least  2  business  days  in  advance  of  the 
meeting.  If  a  reipiest  is  made  without 
advance  notice,  L.SG  wall  make  every 
effort  to  accommodate  the  nKpiest  but 
cannot  guarantee  that  all  reipiests  c:an  be 
fulfilled. 

Doled:  F'etiriiarv  19.  2013. 

Victor  M.  Fortuiio. 

Vice  President  fr  Oeneird  Oonnsel. 

|FR  Doc.  2(n;i-()4214  Filtid  2-20-13:  1  CUi  iiin| 
BILLING  CODE  7050-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0037] 

Tennessee  Valley  Authority;  Notice  of 
Receipt  and  Availability  of  Application 
for  Renewal  of  Sequoyah  Nuclear 
Plant,  Units  1  and  2  Facility  Operating 
License  Nos.  DPR-77  and  DPR-79  for 
an  Additional  20-Year  Period 

The  II. S.  Nuclear  Regulatory 
Gommission  (NR(')  has  received  an 
a])i)lication,  dated  )amiarv  7.  2013.  from 
Tennessee  Valley  Authority,  filed 
pursuant  to  Section  103  of  the  Atomic 
Energy  Act  of  19.14,  as  amended,  and 
part  .14  of  Title  10  of  the  (lode  of  Federal 
Begulations  (10  GFR).  to  renew’  the 
ojieraling  licenses  for  the  .Seipiovah 
Nuclear  Plant  (.SQN),  Units  1  and  2. 
Renew'al  of  the  licenses  w’ould  authorize 
the  ajiplicant  to  operate  each  facility  for 
an  additional  20-year  period  beyond  the 
jieriod  .sjiecified  in  the  resjiective 
current  operating  licenses.  The  current 
operating  license  for  SQN,  Unit  1  (DPR- 
77).  exjiires  on  .Sejitember  17,  2020.  The 
current  operating  licen.se  for  .SQN,  Unit 
2  (DPR-79),  ex])ire.s  on  .September  1,1, 
2021.  Both  units  are  pressurized-water 
reactors  designed  by  Westinghouse,  and 
are  located  in  .Soddv-Daisv,  Tennes.see. 
The  accejitability  of  the  tendered 
application  for  docketing,  and  other 
matters,  including  an  o|)])orlunity  to 
reipiest  a  hearing,  w'ill  be  the  subject  of 
suhseipient  Federal  Register  notices. 

Gojiies  of  the  application  are  available 
to  the  ])ublic  at  the  NRG’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11.1.1.1  Rockville 


Pike,  Rockville.  Maryland  208.12.  or 
through  the  internet  from  the  NRG’s 
Agencywide  Documents  Access  and 
Management  .System  (ADAM.S)  Public 
Electronic  Reading  Room  under 
Acce.ssion  Number  MLl  30240007.  The 
ADAM.S  Public  Electronic  Reading 
Room  is  accessible  from  the  NRG  Web 
site  at  http://\\  \v\\’.nrc:.oov/readino-riu/ 
adanis.htiul.  In  addition,  the  a])plication 
is  available  at  http://\v\\  \\'.nrc.oo\'/ 
react  ors/operatiuo/Ucensino/ renewal/ 
applications.htiul.  Persons  w'ho  do  not 
have  access  to  the  internet  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRG’s  PDR  reference  staff  at 
1-800-397-4209.  extension  4737.  or  by 
email  to  pdr.resource@nrc.<’ov. 

A  cojiy  of  the  license  renewal 
apjilication  for  .SQN,  Units  1  and  2,  will 
also  he  available  to  local  residents  near 
the  site  at  the  Ghattanooga-Hamilton 
Gountv  Library — Northgate  Branch,  .120 
Northgate  Mall,  Ghattanooga,  Tenne.ssee 
3741.1,  the  Ghattanooga-Hamilton 
Gountv  Library — Downtown  Branch. 
1001  Broad  .St..  Ghattanooga,  Tenne.ssee 
37402.  and  the  .Signal  Mountain  Library, 
1114  lames  Blvd.,  .Signal  Mountain. 
Tenne.ssee  37377. 

Dated  at  R()i:k\'ille.  Marvlaiul.  tliis  8lh  dav 
of  F’chniai'v.  2013. 

For  The  Nmliiar  Kegiilalory  Gomniission. 

)olin  \V.  I.iibinski, 

Director.  Division  of  License  Henewo  I .  Office 
of  .\'ncleor  Beoctor  Iteenlotion. 

|1'R  Doe.  20i;i-()4l  13  Filed  2-21-13;  »;4.S  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8907;  NRC-201 3-0036] 

License  Amendment  Request  for 
United  Nuclear  Corporation,  Church 
Rock  Mill — License  No.  SUA-1475 

agency:  Nuclear  Regulatory 
Gommi.ssion. 

ACTION:  License  amendment  reipiest; 
opportunity  to  request  a  hearing  and  to 
petition  for  leave  to  intervene. 

DATES:  A  request  for  a  hearing  or 
petition  for  leave  to  intervene  must  he 
filed  by  April  23,  2013. 

ADDRESSES:  Plea.se  refer  to  Docket  ID 
|NRG-2()1 3-00361  w  hen  contacting  the 
NRG  about  the  availability  of 
information  regarding  this  document. 
You  may  acce.ss  information  related  to 
this  document,  w'hich  the  NRG 
possesses  and  is  publicly  available, 
using  any  of  the  following  methods: 

•  Federal  Buleinakino  Web  site:  GG  to 
http://www.reoulatious.oov  and  search 
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tor  Docket  ttl  NRC-2()1 3-0030.  Addres.s 
question.s  al)out  NRC  docket.s  to  (kirot 
(iallaglier;  teteplione:  301-402-3008; 
einai  1 :  (Jarol.  ( i(ill(i}>h(;i'@nr(:.gov. 

•  NIKTs  Agancywida  DocuiiKnits 
Acce.'is  and  .\/f//?age;jje/?/  Sysluiv 

( ADAMS}:  Yon  may  a(:ces.s  publicly 
available  docunient.s  online  in  the  NR(; 
library  at  hlip-J/www.nrc.f^ov/wddiny,- 
nn/(idaiiis.hlnd.  'I’o  begin  the  search, 
select  “ADAMS  Ruhlic  DocunKUits”  and 
then  select  “H(!gin  Web-ha.seti  ADAMS 
.Search.”  For  prohleins  with  ADAMS, 
please  contact  the  NR('.  Public 
Document  Room  (PDR)  retenaice  stall  at 
1-800-307-4200,  301-41  .'1-4737,  or  by 
email  to  PDIi.Ih:soiircd@nr(:.go\’.  The; 
ADAMS  Accession  Number  for  each 
document  referenced  is  provided  the 
first  time  the  document  is  referenced. 
The  license  amemhnent  request  is 
available  under  ADAMS  Package 
Accession  No.  ML1201704.'12. 

•  iV/?C”.s  Public  Dociiiucnl  Boom 
(PDB):  You  may  e.xamine  and  purchase 
copies  of  jmhlic  documents  at  the  NRC’/s 
PDR.  Room  ()1-F21.  One  White  Flint 
North.  Tl.'l.'j.l  Roc;kville  Pike.  Rockville. 
Maryland  208.12. 

FOR  FURTHER  INFORMATION  CONTACT; 
Yolande  Norman.  ()ifii;e  of  Federal  and 
.State  Materials  and  linvironmental 
Managcmient  Programs.  II..S.  Nuclear 
Regulatory  (iommission,  Washington. 

DC  2011.1-0001.  t(!lephone:  301-41.1- 
7741:  (iinail:  Yol(indc.N()nu(in@]irc.<’(n’. 
SUPPLEMENTARY  INFORMATION: 

I.  Iiilroduction 

The  U..S.  Nuclear  Regulatory 
('.ommi.ssion  (NRCi)  has  received  a 
license  amendment  apj)lication  from 
United  Nuclear  (iorj)oration  (UNCi  or  the 
licensee),  dated  Ajjiil  17.  2012. 
nKjuesting  an  amendment  to  .Source; 
Materials  Licen.se  Number  .SlIA-1471 
for  the  UNC  Church  Rock  Mill  site 
located  in  New  Mexico  (the  UNC 
licen.se)  (ADAM.S  Accession  No. 
ML12110A1401.  On  October  12,  2012, 
UNC  submitted  a  three-dimensional 
groundwater  flow  model  for  the  UN(i 
Church  Rock  Mill  site  and  adjacent 
(lowngradient  areas  lADAM.S  Accession 
Nos.  ML1230.1A320  and 
ML12301A324|.  In  a  letter  dated 
Novemh(;r  10.  2012.  UNfi  re(iuest(;d  that 
the  NR(i  consider  the  merits  of  this 
groundwat(;r  flow  model  in  support  of 
th(;ir  April  2012  license  amendment 
a])plication  jADAM.S  Accession  No. 
ML12334A2021.  The  retpiested 
amendment  .seeks  to  revise  the  NRC- 
approvi;d  background  threshold  values 
for  groundwater  constituents  in  point  of 
compliance  wells  for  all  three 
hydrostratigraphic  units  as  it  jjertains  to 
license  condition  30.13  of  .Source 


Materials  License  Number  .SUA-1471 
and  .Section  1(13)(1)(a)  Part  40  A|)pendix 
A  of  Title  10  of  the  Code  of  Fcdcnd 
Bci>ul(iiions  (10  CM<). 

An  NR(i  administrative  review, 
documented  in  a  lett(;r  to  IJNfi  dated 
)anuary  10.  2013,  (ADAM.S  Acce.ssion 
No.  Mi.l  3007A0(j‘))  determined  that  the 
application  and  .su])pl(;mental 
information  was  acceptable  to  begin  a 
technical  review.  Plea.se  note  that  the 
NRCi  technical  r(;view  of  tin; 
groundwater  flow  model  will  hi; 
narrowly  focused  on  supplem(;ntal 
information  pertinent  to  the  am(;ndment 
reipie-st  to  revise  background 
concentration  levels.  If  the  NR(i 
approves  the  requested  amendment,  the 
apj)roval  will  he  documented  in  an 
amendment  to  NRC  .Source  Materials 
Licen.se  Number  .SUA-1471.  However, 
before  apj)roving  the  |)roposed 
amendment,  the  NRC  will  need  to  maki; 
the  findings  required  by  the  Atomic 
Energy  Act  of  1914,  as  amended  (the 
Act),  and  the  NRC’s  regulations.  These 
findings  will  he  docum(;nted  in  a  .Safety 
Ex  aluation  Re])ort  and  an 
Environmental  Assessment. 

II.  Opportunity  to  Request  a  Hearing; 
Petition  for  Leave  To  intervene 

Within  (it)  days  after  the  date  of 
publication  of  this  Federal  Register 
notice,  any  ])(;rson  who.se  inti;rest  may 
he  affect(;d  by  this  proceeding  and  who 
wishes  to  participate  as  a  ])arty  in  the 
])roceeding  must  file  a  written  reiiuest 
for  a  hearing  and  a  petition  for  leave;  to 
intervene  with  respect  to  tin;  licen.si; 
amendment  request.  Reipiirements  for 
hearing  reipiests  and  p(;tition.s  for  leave 
to  intervene  are  found  in  10  (',FR  2.3()‘). 
“Hi;aring  reijuests.  Petitions  to 
Intervene,  Requirements  for  .Standing, 
and  Contentions."  Inter(;sted  ])ersons 
should  consult  10  Cf’R  2.309,  which  is 
available  at  the  NR(7s  PDR,  Room  Ol- 
F21,  One  White  Flint  North,  11111 
Rockville  Pike,  Rockville.  Maryland 
20812  (or  call  the  PDR  at  1-800-397- 
4209  or  301-41.1-4737).  I'he  NRC’s 
r(;gulations  are  also  accessible 
el(;ctronically  from  the  NR(i  Library  on 
the  NRCr.s  Wei)  site  -Mlittp:// 
\\'n\v.nrc.<>ov/r(;(iding-rni/d()c- 
collcctions/cfr/. 

Anv  i)erson  who.si;  inter(;st  mav  he 
aHected  by  this  ])roc(;eding  and  who 
wishes  to  ])artici])ate  as  a  i)arty  in  the 
proceeding  must  fill;  a  written  |)etition 
for  leave  to  intervene.  As  required  hv  10 
CFR  2.309,  a  ])etition  for  leave  to 
intervene  shall  set  forth  with 
particidarity  the  interest  of  the 
petitioner  in  the  ])roceeiling  and  how 
that  interest  may  he  affected  by  the 
results  of  the  j)roceeding.  The  ])etition 
must  ])rovide  the  name,  address,  and 


telephone  number  of  the  petitioner  and 
s])ecifically  explain  the  reasons  whv 
intervention  should  he  ))ermitteil  with 
particular  reference  to  the  following 
factors:  (1)  The  nature  of  the  |)etitioner’s 
right  under  the  Act  to  he  made  a  ])artv 
to  the  proceeding:  (2)  the  nature  and 
extent  of  the  petitioner's  ])ro])erty. 
financial,  or  other  interest  in  the 
proc.eeding;  and  (3)  the  i)ossihle  effect  of 
any  order  that  may  he  entered  in  the 
])roceeding  on  the  petitioner's  intere.st. 

A  petition  for  leave  to  intervene  must 
also  include  a  specification  of  the 
contentions  that  the  ])etitioner  seeks  to 
have  litigated  in  the  hearing.  For  each 
contention,  the  petitioner  must  provide 
a  specific  statement  of  the  issue  of  law 
or  fact  to  he  raised  or  controverted,  as 
well  as  a  brief  exi)lanation  of  the  basis 
for  the  contention.  Additional Iv,  the 
l)etitioner  must  demonstrate  that  the 
issue  raised  by  each  contention  is 
within  the  .sco])e  of  the  i)roceeding  and 
is  material  to  the  findings  that  the  NR(i 
mu.st  make  to  su])port  the  granting  of  a 
license  amendment  in  resj)onse  to  the 
application.  The  petition  mu.st  also 
include  a  concise  statement  of  the 
alleged  facts  or  exjjert  opinions  which 
supj)ort  the  ])o.sition  of  the  petitioner 
and  on  which  the  petitioner  intends  to 
rely  at  the  hearing,  together  with 
references  to  the  si)ecific  sources  and 
documents  on  which  the  petitioner 
intends  to  rely.  Finally,  the  petition 
must  ])roviile  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  ap|)licant  on  a  material  issue  of  law 
or  fact,  including  references  to  si)ecific 
portions  of  the  ajjplication  for 
amendment  that  tin;  ])etitioner  dis])utes 
and  the  su])])orting  reasons  for  each 
dispute,  or.  if  the  petitioner  believes 
that  the  a))plication  for  amendment  fails 
to  contain  information  on  a  relevant 
matter  as  required  by  law,  the 
identification  of  each  failure,  and  the 
sui)])orling  reasons  for  the  ])etitioner’s 
belief.  Each  contention  must  he  one 
that,  if  ])roven.  would  entitle  the 
l)etitioner  to  relief. 

Tho.se  permitted  to  intervene  become 
parties  to  the  ])roceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  o])])ortunity  to 
partici])ate  fully  in  the  conduct  of  the 
hearing  with  resjject  to  resolution  of 
that  person’s  admitted  contentions, 
including  the  o])portunity  to  ju’esent 
evidence  and  to  submit  a  cro.ss- 
examination  ])lan  for  cross-examination 
of  witnes.ses,  consistent  with  NR(] 
regulations,  policies,  and  j)rocedures. 
The  Atonne  .Safety  and  Licensing  Board 
will  set  the  time  and  j)lace  for  any 
prehearing  conferences  and  evidentiary 
hearings,  and  the  a])])ropriate  notices 
will  he  jjroviiled. 


Federal  Register /  Vol.  78,  No.  36 /Friday,  February  22,  201 3 /Notices 


12367 


Requests  for  hearing,  j)etitions  for 
leav(!  to  intervene,  and  motions  for  leave 
to  file  contentions  after  the  deadline  in 
10  (iFR  2.309(h)  will  not  he  (mtcntained 
absent  a  determination  hy  tin;  ])re.siding 
officer  that  the  new  or  amended  filing 
demonstrates  good  cause  by  satisfying 
tlu!  following  three  factors  in  10  (iFR 
2.309(c)(1);  (i)  I’he  information  upon 
which  the  filing  is  based  was  not 
previously  available;  (ii)  the  information 
upon  which  the  filing  is  based  is 
mat(!rially  different  from  information 
previously  available;  and  (iii)  the  filing 
has  heim  submitted  in  a  timely  fashion 
based  on  the  availability  of  the 
suhse(]nent  information. 

A  State,  local  governmental  body. 
Federally-recognized  Indian  tribe,  or 
agency  thereof  may  submit  a  petition  to 
the  Commission  to  participate  as  a  ])artv 
under  10  CFR  2.3()9(h)(l ).  The  petition' 
.should  state  the  nature  and  (;xtent  of  the 
|3etitioner'.s  interest  in  the  proceeding, 
'file  petition  should  he  submitted  to  the 
Commi.ssion  hy  Aju'il  23,  2013.  The 
])(!tition  must  h(!  filed  in  accordance 
with  the  filing  instructions  in  section  111 
of  this  (h)cument.  and  should  imujt  the 
uupureimmts  for  ])etitions  for  leave  to 
intervene  s(;t  forth  in  this  section. 
exce])t  that  under  10  CFR  2.309(h)(2)  a 
State,  local  governmental  hodv.  or 
Federally-recognized  Indian  tribe,  or 
agency  thereof  does  not  netnl  to  addniss 
th(!  standing  recjnirements  in  10  CFR 
2.309(d)  if  the  facility  is  located  within 
its  boundaries.  A  State,  local 
governmental  body.  Federallv- 
recognized  Indian  trih(!.  or  agency 
thereof  may  also  have  the  opjiortunitv  to 
|)artici])ate  in  a  hearing  as  a  nonparty 
under  10  (]FR  2.315(c). 

If  a  hearing  is  granted,  any  person 
who  does  not  wish,  or  is  not  cpialified. 
to  become  a  ]jarty  to  the  proceeding 
may.  in  the  (li.scretion  of  the  jjresiding 
officer,  he  permitted  to  make  a  limited 
appearance  pursuant  to  the  ])rovisions 
of  10  CFR  2.315(a).  A  person  making  a 
limited  a])])earance  may  make  an  oral  or 
written  .statement  of  position  on  the 
issues,  hut  may  not  otherwi.se 
partici])ate  in  the  j)roceeding.  A  limited 
a])])earance  may  he  made  at  anv  session 
of  the  hearing  or  at  any  jirehearing 
conferenc:e,  subject  to  the  limits  and 
conditions  as  may  he  imposed  hy  the 
presiding  officer.  Persons  desiring  to 
mak(!  a  limittxl  a])pearance  are 
ri;(]uested  to  inform  the  Secretary  of  the 
Commission  hv  April  23,  2013. 

III.  Electronic  Subini.ssions  (E-Filing) 

All  documents  filed  in  NRC 
adjudicatory  proceedings,  including  a 
nuiiiest  for  liearing,  a  ])etition  for  leave 
to  intervene,  any  motion  or  other 
document  filed  in  the  ])roceeding  j)rior 


to  the  submission  of  a  nupiest  for 
luiaring  or  j)(!tition  to  intervene,  and 
documents  filed  hv  inter(;sted 
governmental  entiti(!s  j)articipating 
under  10  (iFR  2.315(c),  must  he  filed  in 
accordance  with  the  NRfi  E-l'dling  rule 
(72  FH  49139;  Augu.st  28,  2007).  The  E- 
Filing  process  nujuires  participants  to 
submit  and  .serve  all  adjiidicatorv 
documents  over  tlu;  lnt(!rnet,  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copi(!s  of  their  filings 
unless  they  seek  an  exemption  in 
accordance  with  the  procedures 
described  below. 

To  comply  with  the  ])rocedural 
nKjuirements  of  E-Filing,  at  least  10 
days  prior  to  the  filing  deadline,  the 
|)articipant  should  contact  the  Office  of 
the  Secretary  by  email  at 
h(i(iniig.(Jo(:k(^t@nr(:.gov,  or  hv  telephone 
at  301-415-1077,  to  reque.st  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  ])articipant  (or  its  counsel  or 
re])re.sentative)  to  digitally  sign 
documents  and  acce.ss  the  E-Snhmittal 
server  for  any  ])roc(!(!ding  in  which  it  is 
])articii)ating;  and  (2)  advise  the 
Secretary  that  the  ])articipant  will  he 
submitting  a  re(|ne.st  or  |)(!tition  for 
luxiring  (even  in  instanc(!s  in  which  the 
])artici])anl,  or  its  counselor 
repr(!.s(mtative,  already  holds  an  NRC- 
i.ssiuul  digital  ID  certificate).  Ha.sed  upon 
this  information,  the  Secr(!tarv  will 
(istahlish  an  electronic  docket  for  the 
hearing  in  this  proceeding  if  the 
S(!cretary  has  not  alnuidy  established  an 
electronic  docket. 

Information  about  apj)lying  for  a 
digital  ID  certificate  is  available  on  the 
NRfi’s  public  Wei)  site  at  http:// 
\v\v\v.nr(:.g()v/sit(i-h(^l})/(!-siihniitt(ils/ 
(ipplv-cf^rtificdtes.htnil.  System 
retiuirements  for  acc:essing  the  E- 
Suhmittal  server  are  detailed  in  the 
NRC’s  “Guidance  for  Electronic 
Suhmi.ssion,”  which  is  available  on  the 
agency's  public  Web  site  at  http:// 
ww’w'.nrc.f’ov/site-hdlp/d- 
subinittdls.htinl. 

Partici])ants  mav  attempt  to  use  other 
software  not  listed  on  the  Web  site,  hut 
should  note  that  the  NR(7s  E-Filing 
system  does  not  support  unlisted 
software,  and  the  NRC  Meta  System 
Help  Desk  will  not  he  able  to  offer 
a.ssistance  in  using  unlisted  software. 

If  a  ])articij)ant  is  electronicallv 
submitting  a  document  to  the  NRG.  in 
accordance  with  the  E-Filing  rule,  the 
])articipant  must  file  the  document 
using  the  NRC’s  online.  Weh-hased 
submission  form.  In  order  to  serve 
documents  through  the  Electronic 
Information  Exchange  System,  users 
will  he  required  to  install  a  Web 
hrow.ser  plug-in  from  the  NRC's  Web 


site.  Further  information  on  the  Weh- 
has»!d  submission  form,  including  the 
installation  of  the  Web  browser  plug-in, 
is  available  on  the  NRC’s  public  Web 
site  at  http://\v\\’\\’.nr(:.gov/sitd-hdlp/d- 
sdhinittdls.htinl. 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  |)artici])ant  can  then 
submit  a  recjuest  for  hearing  or  petition 
for  leave  to  intervene.  Subini.ssions 
should  he  in  Portable  Document  Format 
(PDF)  in  at;cordance  with  the  NRC. 
guidance  available  on  the  NRC’s  public 
Web  site  at  http://\v\v\v.ni'c.p,ov/site- 
hdlp/d-sdhinittdls.htnil.  A  filing  is 
considered  complete  at  the  time  the 
documents  are  submitted  through  the 
NRC’s  E-Filing  .system.  To  he  timelv,  an 
electronic  filing  mu.st  he  submitted  to 
the  E-Filing  .system  no  later  than  1 1;59 
]).m.  Ea.stern  Time  on  the  due  date. 
lI])on  receipt  of  a  transmission,  the  E- 
Filing  system  time-stamps  the  document 
and  sends  the  submitter  an  email  notice 
confirming  receipt  of  the  document.  The 
E-Filing  sy.stem  also  di.strihutes  an  email 
notice  that  provides  acce.ss  to  the 
document  to  the  NRC’s  Office  of  the 
General  Coun.sel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  particijiate  in  the 
proceeding,  so  that  the  filer  need  not 
.serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  partici])ant.s  (or 
their  coun.sel  or  representative)  must 
ap])ly  for  and  receive  a  digital  led 
certificate  before  a  hearing  reipiest/ 
])etition  for  leave  to  intervene  is  filed  so 
that  they  can  obtain  access  to  the 
document  via  the  E-Filing  .system. 

A  person  filing  electronically  using 
the  agency’s  adjudicatory  E-Filing 
system  may  seek  assistance  by 
contacting  the  NRC  Meta  Sy.stem  Helj) 
Desk  through  the  “Contact  Us”  link 
located  on  the  NRC’s  Web  site  at  http:// 
WWW. nrc.gov/sitd-hdlp/d-sdhwittdls/ 
contdct-ds-did.htmihy  email  at 
MSH()Udsour(:d@nr(:.gov.  or  hv  a  toll- 
free  call  at  1-888-672-7840.  'i'he  NRC 
Meta  Sy.stem  Helj)  De.sk  is  available 
between  8  a.m.  and  8  p.m.,  Ea.stern 
Time,  Monday  througli  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  mu.st  file  an 
exemption  retiuest,  in  accordance  with 
10  CFR  2.302(g).  with  their  initial  paper 
filing  recpiesting  authorization  to 
continue  to  submit  documents  in  paper 
format.  Such  filings  must  he  submitted 
by;  (1)  First  class  mail  addres.sed  to  the 
(h'fice  of  the  Secretary  of  the 
Commission.  11. S.  Nuclear  Regulatory 
Commi.ssion.  Washington.  DC  2055.5- 
0001,  Attention;  Rulemaking  and 
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Adjudications  .StatT;  or  (2)  couriiM', 
exj)ress  mail,  or  expedited  delivery 
.service  to  the  Office  of  the  Secretary, 
Sixteenth  Floor.  One  White  Flint  North. 
ll.lB.'j  Rockville  Pike.  Rockville, 
Marvland.  20852.  Attention: 

Rulemaking  and  Adjudications  Staff, 
i^irticipants  tiling  a  document  in  this 
manner  are  res|)onsihle  for  .serving  the 
document  on  all  other  participants. 

Filing  is  considereil  complete  by  first- 
class  mail  as  of  the  time  of  dejjosit  in 
the  mail,  or  by  courier,  ex])re.ss  mail,  or 
expedited  delivery  service  upon 
depositing  tin;  document  with  the 
provider  of  the  .service.  A  pn!siding 
officer,  having  granted  an  exemption 
nupiest  from  using  E-Filing,  may  recpiire 
a  partici]]ant  or  ])arty  to  use  E-Filing  if 
the  jiresiding  officer  sid).se(piently 
determines  that  the  reason  for  granting 
the  exemption  from  use  of  E-Filing  no 
longer  exists. 

Documents  submitted  in  adjudicatory 
])roceedings  will  a])])(!ar  in  tin;  NRd's 
electronic;  hearing  dockcst  which  is 
available  to  the  public  at  http:// 

(^hdl .iirc.gov/h/HD/,  unlcjss  excludcul 
pursuant  to  an  ordc!r  of  the  Commission, 
or  the  presiding  officer.  Participants  are 
rcupuisted  not  to  include  ))er.sonal 
privacy  information,  such  as  social 
.scjcurity  numhc'rs.  home  addrcjsscis,  or 
home  jchone  numhcMS  in  their  filings, 
imlci.ss  an  NRC  rcjgulation  or  othca’  law 
rcHiuircis  suhmi.ssion  of  such 
information.  With  rcispcjct  to 
coi)vrighted  works,  except  for  limitcid 
excerpts  that  .serve  the  |)ur])ose  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  ll.se  apj)lication. 
participants  are  re(]U(!sted  not  to  include 
cojiyrighted  materials  in  their 
sulcmi.ssion. 

Dated  at  Rockville.  Marvland  Ihis  lltli  day 
ol  l-'(!l)riiarv  2013. 

I'or  the  Niu:lear  Regidalorv  Commission. 
Andrew  Persinko, 

Dffpiilv  Diraclor,  Dtu:()nimissionin^  and 
Uranium  Hacovarv  Licansing  Diractorata. 
Division  of  Wasto  Mana;^onu;nl  and 
EnvironmanUd  Protaction.  Offica  ofEadaral 
and  State  .\tatari(ds  and  Environinanial 
.ManaoainanI  Programs. 

|I  K  Dei:.  2()i:{-()41 12  Tiled  2-21-1:!:  »:4.'>  and 
BILLING  CODE  7590-01-P 

POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2013-7;  Order  No.  1660] 

Priority  Mail  Contract;  Negotiated 
Service  Agreement 

agency:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recent  Po.stal  Service  filing  concerning 


an  amendment  to  the  existing  Prioritv 
Mail  Contract  47  Negotiated  Service 
.Agreement.  This  notice  informs  the 
public  of  the  fifing,  invites  public 
comment,  and  takes  other 
administrative  steps. 

DATES:  (hiunionts  (iiv  duo:  lAihruary  22, 
2013. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
I'dling  Online  system  at  http:// 
n  irir./;/r.gov.  'I'ho.se  who  cannot  suhinit 
comments  electronically  should  contact 
the  iierson  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .section  by 
telejihone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stejihen  E.  Sharfman,  General  Counsel, 
at  202-789-0820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  Inlrediiclion 

II.  Notice  of  Tilings 

III.  Ordering  Paragrajihs 

I.  Introduction 

On  Fehruary  13.  2013,  the  Postal 
Service  filed  notice  that  it  has  agreed  to 
an  amtmdnKmt  to  existing  Priority  Mail 
Contract  47,  which  was  added  to  the 
c.omjKditive  product  list  in  this  docket.' 
In  its  Notice,  the  Postiil  Stirvice  includes 
Attiichment  A.  a  nulacted  copy  of  the 
iunended  portion  of  Priority  Mail 
(iontract  47. 

Th(!  Postiil  Service  also  filed  the 
unredacted  amendment  under  .seal,  it 
a.sserts  that  the  “su])])orling  fiiiiincial 
documentation  and  fin<mciid 
certification  initiidly  provided  in  this 
docket  remain  a])plical)le.”  Id.  at  1.  It 
also  seeks  to  incorporate  by  reference 
the  Applit:ation  for  Non-Puhlic 
Treatment  originally  filed  in  this  docket 
for  the  protection  of  customer- 
identifying  information  that  it  has  filed 
under  seal.  Id. 

The  amendment  changes  the 
definition  of  the  term  ‘‘Contract 
Quarters”  to  provide  that  the  first 
contract  cpiarter  begins  on  januarv  1 
rather  than  )uly  1.  Id.  Attachment  A  at 

I.  The  Postal  Sin  vice  intemds  for  the 
anumdment  to  become  effective  on  the 
day  after  the  date  that  the  (iommission 
completes  its  review  of  the  Notice;.  Id. 

II.  Notice  of  Filing 

Interested  ])ersons  mav  submit 
comments  on  whether  the  changes 
pre.s(;nted  in  the;  Po.stal  Service's  Notice 
are  consistent  with  tlu;  policies  of  39 

'  Nolici!  of  llnitod  .Slalos  Tostal  .Soi  vico  of 
.Xiiiomliiuinl  to  Priority  Mail  Coniract  47.  Willi 
Portions  Tiloil  lliiilor  .Soal.  Toliruarv  C!.  21)1;! 
(Nolioo). 


IJ.S.C.  3832,  3833.  or  3842.  39  CFR 
3015.5.  and  39  CFR  part  3020.  suhpart 
B.  Comments  are  due  no  later  than 
Fehruarv  22,  2013.  The  jiuhlic  portions 
of  these  filings  can  he  ai;cessed  via  the 
Commission’s  Web  site  (http:// 
www.prc.aov). 

lames  F.  Callow  will  continue  to  serve 
as  Public  Reju'e.sentative  in  this  docket. 

111.  Ordering  Paragraphs 

It  is  ordorod: 

1.  The  (k)mmis.sion  shall  reo])en 
Doi.ket  No.  C,P2013-7  to  consider  the 
amendment  to  Priority  Mail  Contract  47. 

2.  lames  F.  (iallow  will  continue  to 
serve  as  an  officer  of  the  C’.ommission 
(Public  Re|nesentative)  to  rejfresent  the 
interests  of  the  general  jfuhlic  in  this 
proceeding. 

3.  Comments  by  interested  ])ersons  in 
these  proceedings  are  due  no  later  than 
Fehruary  22. 2013. 

4.  The  Secretary  shall  arrange  for 
])uhlication  of  this  order  in  the  Federal 
Register. 

8\’  the  (^oininission. 

Ruth  Ann  Ahrains, 

Aclin'i  Sacralary. 

|TK  Dili:.  2()i;!-()4()42  Tiled  2-21-1;!:  »:4.S  ain| 
BILLING  CODE  7710-FW-P 

POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Po.stal  Service"^'. 

ACTION:  Notice  of  modification  to 
exi.sting  system  of  records. 

SUMMARY:  The  United  States  Po.stal 
Service'*  is  proposing  to  modifv  a 
General  Priv  acy  Act  System  of  Records. 
These  updates  are  being  made  due  to 
changes  to  a  Web  site  developed  for 
retired  postal  em]doyee.s. 

DATES:  'file  revision  will  become 
effective  without  further  notice  on 
March  25.  2913,  unless  comments 
received  on  or  before  that  date  result  in 
a  c:ontrary  determination. 

ADDRESSES:  Comments  may  he  mailed 
or  delivered  to  the  Records  Office, 
United  States  Postal  .Service,  475 
L’Enfant  Plaza  .SW.,  Room  9431, 
Washington.  DC  20280-2291.  Cojiies  of 
all  written  comments  will  he  availalile 
at  this  addre.ss  for  public  insj)ection  and 
photocopying  between  8  a.m.  and  4 
p.m.,  Mondav  through  Fridav. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Eyre.  Manager,  Records  Office,  202- 
288-2808. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  the  Privaev 
Act  requirement  that  agencies  publish 


.... 
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their  amended  systems  of  records  in  the 
Federal  Register  when  th(!re  is  a 
revision,  change,  or  addition.  The  l^ostal 
.S{;rvic(! '  has  revitnved  this  system  of 
records  and  has  determined  that  this 
(leneral  Privacy  Act  System  of  R(;cords 
should  he  revised  to  modify  (’.ategories 
of  Records  in  the  Systcnn.  l’nrpo.s(;(s). 
and  Retention  and  Disposal. 

I.  Background 

Th(!  IJ.S.  Postal  Service  has  a  Web  site 
called  kee])ing])osted.org  available  for 
retired  IJSP.S  em])loyees  who  want  to 
stay  connected  with  ])ostal  news,  events 
and  people.  This  site  al.so  provides  links 
to  other  retirement  resources  and 
services. 

II.  Rationale  for  Changes  to  IJSPS 
Privacy  Act  Systems  of  Records 

The  Postal  Service  wants  to  contact 
])o.stal  retirees  to  make  them  aware  they 
can  find  on  the  Keejhng  Posted  Web  site 
up-to-date  news  and  information  about 
the  organization,  messages  to  retirees 
from  the  Postmaster  General,  as  well  as 
continuing  federal  retiree  benefit 
information. 

III.  Description  of  (Changes  to  Systems 
of  Records 

The  Po.stal  Service  is  modifying  c)ne 
system  of  records  listed  Indow.  Pursuant 
to  5  II.S.C.  r)32a(e)(  1 1 ),  interested 
per.sons  are  invited  to  submit  written 
data,  views,  or  arguments  on  this 
])roposal.  A  rej)ort  of  the  ])ro])osed 
modifications  has  hecm  sent  to  (iongre.ss 
and  to  the  Office  of  Management  and 
Budget  for  their  evaluation.  The  Postal 
Service  does  not  expect  this  amended 
notice;  to  have  any  adverse  effect  on 
individual  privacy  rights.  The  affected 
system  is  as  follows: 

USPS  100.000 

SYSTEM  name: 

G(;neral  Personnel  Records 

Accordingly,  for  the  reasons  stated, 
the  Postal  Service  ])roposes  changes  in 
the  existing  .system  of  records  as 
follows: 

USPS  100.000 

SYSTEM  NAME: 

General  Personnel  Records 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

***** 

[CHANGE  TO  READ] 

1.  /ujj/j/oyee.  fanner  amplovea,  and 
family  inemhar  information:  Name(s), 
Social  Security  Numh(;r(s),  Emi)loyee 
Identification  Numher.  date(s)  of  birth. 
])lace(s)  of  birth,  marital  status,  postal 
assignment  information,  work  contact 
information,  home  address(es)  and 


])hone  numher(s).  finance  nnml)er(s), 
duty  location,  and  pay  location. 
***** 

[ADD  NEW  TEXT] 

U.  Email  Addresses:  jiersonal  email 
address(es)  for  r(;tired  employe(;s  are 
retaini;d  in  a  .separate  database  and  file 
from  other  current  and  form(;r  (;m])lovee 
information. 

PURPOSE(S): 

***** 

[ADD  NEW  TEXT] 

6.  To  i)rovide  federal  benefit 
information  to  retir(;d  employees. 
***** 

RETENTION  AND  DISPOSAL: 

***** 

[ADD  NEW  TEXT] 

7.  Records  to  providi;  federal  l)(;nefit 
information  to  retired  em])loye(;.s  an; 
retained  10  years.  'I’he  record  mav  he 
purged  at  the  re(iu(;.st  of  the  retired 
em])loyee. 

Stanley  F.  Min;s, 

Atloriiev.  Lethal  Policy  Ir  Le^islalive  Advice. 

U'K  Doc.  2(n:t-()4()r):i  Filed  «:4.S  ;mi| 

BILLING  CODE  7710-12-P 

POSTAL  SERVICE 

Product  Change — Parcel  Return 
Service  Negotiated  Service  Agreement 

agency:  Postal  Service'^'. 

ACTION:  Notice. 

SUMMARY:  The  Postal  Si;rvice  gives 
notice  of  filing  a  reque.st  with  the  Postal 
Regulatory  Gommi.ssion  to  add  a 
domestic  .ship])ing  services  contract  to 
the  list  of  Negotiated  Service 
Agreements  in  the  Mail  Glassification 
Schedule's  Gompetitive  Products  List. 
DATES:  Effective  date:  Fehruary  22.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Reed.  202-2()8-31 70. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  S(;rvice'‘  hereby 
gives  notice  that,  pursuant  to  30  IJ..S.G. 
3042  and  3032(h)(3),  on  Fehruary  1.5, 
2013,  it  filed  witli  tlu;  Postal  R(;gnlatorv 
Gommi.ssion  a  Heejnest  of  the  United 
Slates  Posted  Sendee  to  Add  Parcel 
Heinrn  Sendee  (Contract  .7  to 
(iompetitive  Product  List.  Documents 
are  available  at  www.prc.eov.  Docket 
Nos.  MG2013-30,  GP2013-51. 

Stanloy  F.  Mires, 

Attorney.  Le^ed  Policy  (r  Legisledive  Advice. 
|FR  Odc.  2()i:i-()4().'j,'j  Filed  2-2I-1;F  Hid.S  iiiii| 
BILLING  CODE  7710-12-P 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  March  0.  2013.  10:00  a.m.  at 
the  Board’s  meeting  room  on  the  8th 
Boor  of  its  headejuarters  hnilding,  844 
North  Rush  Street.  (Chicago.  Illinois. 
(iOOll.  The  agenda  for  this  meeting 
follows: 

Portion  open  to  the  public: 

(1)  Executive  (Committee  Reports. 

The  person  to  contact  for  more 
information  is  Martha  P.  Rico,  Secretary 
to  the  Board,  Phone  No.  312-751-4920. 

t)at(!(l:  F(;l)ruary  15.  21)1:5. 

Martha  P.  Rico. 

Secretory  to  the  Board. 

|FK  Doc.  2()i:5-()41«4  Filed  2-2()-i:5:  1 1: 1.5  <iin| 
BILLING  CODE  7905-01-P 

OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

United  States  Government  Policy  for 
Institutional  Oversight  of  Life  Sciences 
Dual  Use  Research  of  Concern 

AGENCY:  Office  of  Science  and 
Technology  Policy  (OSTP). 

ACTION:  Notice:  recpiest  for  c:omment. 

summary:  The  United  States 
(iovernment  (USti)  invites  comments  on 
the  jiroposed  llnit(;d  States  Governm(;nt 
Policy  for  In.stitiitional  Oversight  of  Life 
Si:iences  Dual  Use  Re.search  of  (ioncern. 
The  propo.sed  Policy  establishes 
institutional  review  and  oversight 
requirements  for  certain  categories  of 
life  sciences  re.search  at  institutions  that 
accept  Federal  funding  for  such 
reseai'ch.  These  n;quirements  an; 
intended  to  address  risks  of  dual  use 
re.search  not  addres.sed  under  exi.sting 
Federal  regulations  or  guidelines. 
Reijuirement  for  compliance  with  this 
Policy,  once  finalized,  will  he 
incorporated  hv  Federal  funding 
agencies  in  accordance  with  their 
relevant  statutory  authorities,  into  the 
t(;rms  and  conditions  of  awards  with 
funded  institutions  that  conduct 
I’esearch  falling  into  the  categories 
identifi(;d  in  the  Policy,  fhe  public 
in])nt  ])rovided  through  this  Notici;  will 
inform  future  deliberations  and  issuance 
of  a  final  Policy. 

DATES:  Helease  date:  Fehruary  22.  2013. 
Pesponse  date:  April  23,  2013. 
ADDRESSES:  Goimiients  may  hi; 
submitted  electronically  to: 
dnrcpolic\'@ostp.oov.  Gomments  may 
al.so  lie  mailed  to:  Dr.  Franca  R.  )one.s, 
A.ssistant  Dir(;ctor — G.hemical  and 
Biological  (iountermeasures.  Office  of 
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.Science  and  Technology  Policy. 
Kisenliower  Fxecutive  OlTice  Ihiilding, 
Ki.'jO  Penn.sylvania  Avenue. 

Washington,  IXl  2().'j()4.  .See 
SUPPLEMENTARY  INFORMATION  lor  S])eciiic 
inldrination  about  snhinitting 
connnents. 

Th(i  i)ro|)os(!d  Policy  is  available  on 
the  U..S.  Department  ol  ll(!alth  and 
Ihnnan  .Services  .Science  .Safely  .Stuairity 
(.S3)  Wei)  site:  http:/ /www  .phii.<i,o\’/s3/ 
(hi(iliis(;/l\i‘’(^s/d(:l(iult.(isi).\. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Franca  R.  |ones.  A.ssistant  Director — 
(3)eniical  and  lliological 
(iounlerineasnres.  Office  of  .Science  and 
Technology  Policy.  Fiseidiower 
Executive  Office  Hnilding.  Ki.K) 
Pennsylvania  Avenue.  Washington.  DC 
2().'j()4.  chir(:poli(:\’@()stp.‘’()\’. 
SUPPLEMENTARY  INFORMATION: 

Background 

rhe  United  .States  Government  (II.SC) 
invites  comments  on  the  proposed 
United  .States  Government  Policy  for 
Institutional  Oversight  of  Life  .Sciences 
Dual  U.se  Research  of  Concern.  I’lie 
pro])osed  Policy  establishes  in.stitutional 
review  and  oversight  recpiirements  for 
certain  categories  of  liie  sciences 
re.search  at  institutions  that  acce|)t 
lualeral  funding  for  such  research. 

The.se  reciuirements  are  intended  to 
address  risks  of  dual  use  research  not 
addres.sed  under  existing  luuleral 
regulations  or  guidelines.  Re(|nirement 
for  com|)liance  with  this  Policy,  once 
finalized,  will  be  incorporated  bv 
Federal  funding  agencies  in  accordance 
with  their  relevant  statutory  authorities, 
into  the  terms  and  conditions  of  awards 
with  funded  institutions  (.see 
A])i)licability.  .Section  8.1)  that  conduct 
research  falling  into  the  categories 
identified  in  the  Policy  (see  .Scope. 
.Section  8.2).  The  public  input  provided 
through  this  Notice  will  inform  future 
deliberations  and  issuance  of  a  final 
Policy. 

Life  sciences  re.search  is  essential  to 
the  scientific  advances  that  underpin 
improvements  in  the  health  and  safety 
of  the  |)ublic.  agricultural  cro|).s  and 
other  plants,  animals,  the  environment, 
materiel.'  and  national  security.  Life 
sciences  research  has  and  will  continue 
to  yield  benefits,  but  no  life  .sciences 
research  comes  without  risk.  Indeed, 
certain  types  of  research  that  are 
conducted  for  legitimate  juirposes  mav 
al.so  he  utilized  for  harmful  pur])o.ses. 
.Such  re.search  is  called  “dual  use 
re.search.”  Dual  use  re.search  of  concern 
(Dl)R('.)  is  a  smaller  subset  of  dual  u.se 
re.search  defined  as  life  sciences 

'  Miit(!ri(!l  includits  lood.  wiilor.  (!(|ui|)in(!nt. 
suppliits.  or  niiit(!riid  ol  iinv  kind. 


research  that,  based  on  current 
understanding,  can  he  nuisonablv 
anticipated  to  provide  knowledge, 
information,  products,  or  technologies 
that  coidd  be  directly  misapi)lied  to 
])ose  a  significant  threat  with  broad 
liotential  conseipiences  to  |)nl)lic  health 
and  .safety,  agricultural  crops  and  other 
])lant.s,  animals,  the  environment, 
materiel,  or  national  security. 

In  general,  there  are  risks  associated 
with  life  sciences  re.search,  such  as 
accidental  ex])osnre  of  |)er.sonnel  or  the 
environment  to  a  pathogen  or  toxin. 
Many  existing  and  synergistic  statutes, 
regulations,  and  guiilelines  are  in  place 
to  addre.ss  risks  associated  with 
biosafety,  ])hysical  security,  and 
personnel  reliability.-  .Some  risks  relate 
directly  to  the  characteristics  of  DllRfi — 
the  risk  that  knowledge,  information, 
])roducts.  or  technologies  resulting  from 
the  research  could  he  used  in  a  manner 
that  results  in  harm  or  threatens  society. 
131 IRG  should  be  evaluated  for  |)os.sible 
risks,  as  well  as  benefits,  in  all  these 
domains  to  ensure  that  risks  are 
appropriately  managed  and  benefits 
realized.  This  jiroposed  Policy 
addres.ses  dual  use  research  risks 
holistically,  that  is.  the  risk  that 
knowledge,  information,  products,  or 
technologies  generated  from  life 
sciences  re.search  could  he  used  in  a 
manner  that  results  in  harm. 

Given  these  dual  u.se  risks,  the  IkSf! 
issued,  on  March  28.  2012.  its  Policy  for 
Oversight  of  Life  .Sciences  Dual  Use 
Research  of  Goncern  (March  20  Policy), 
'fhe  March  20  Policy  formalized  a 
])roce.ss  of  regular  federal  review  of 
U.SCi-fimded  or -conducted  re.search 
with  certain  high-conseipience 
pathogens  and  toxins  to  identify  DlJRfi 
and  implement  mitigation  measures, 
where  applicable,  'fhe  goal  of  the  March 
20  Policy  is  to  pre.serve  the  benefits  of 
life  sciences  re.search  while  minimizing 
the  risk  that  the  knowledge, 
information,  products,  or  technologies 
generated  by  such  research  could  be 
used  in  a  manner  that  results  in  harm. 

Funders  of  life  sciences  research  and 
the  institutions  and  scienti.sts  who 
receive  those  funds  have  a  shared 
responsibility  for  oversight  of  DllRG  and 
for  promoting  the  re.s])onsihle  conduct 
and  communication  of  such  resean;h. 
The  pro])osed  Policy  herein.  United 
.States  Government  Policy  for 

.Sill’d  A<>i!nls  iiiitl  Toxin.s  I’rDgiiiin  (42  CI'  K 
piili  7'^.  !)  CI'  K  piii  l  121.  .mil  7  CI'  K  piirl  ;):il ): 
Niitiiiiiiil  Institiilos  ol  I  l(;:iilh  Cuiilolinos  on 
KosiNii’di  Involving  Knooinhinant  l)NA  Molocnins 

XIII  diiiduliiu's.ixll):  liiosalolv  in  Miiaohiological 
and  Hioiniulical  l.al)oi'alorios  511)  lidilion  (/ill/;;// 
WWW. i:<lr.^()v/hii)s(ifclv/i)ulil  lent  ions/hiiihlr)/ 
//.\////,./k//). 


Institutional  Oversight  of  Life  .Sciences 
I3ual  Use  Re.search  of  Goni:ern, 
addresses  the  institutional  oversight  of 
DURG,  and  will  operate  in  tandem  with 
the  March  20  I’olicy  that  recpiires 
Federal  agencies  to  implement  similar 
measures  for  oversight  of  DURG. 
Oversight  includes  i)olii:ies,  ])ractices, 
and  jnocedures  that  are  put  in  place  to 
ensure  DURG  is  identified  and  risk 
mitigation  measures  are  implemented, 
where  a])])ropriate.  Institutional 
oversight  of  DURfi  is  a  critical 
component  of  a  comprehensive 
oversight  system  because  institutions 
are  most  familiar  with  the  life  sciences 
re.search  conducted  in  their  facilities 
and  are  in  the  best  position  to  promote 
and  strengthen  the  responsible  conduct 
and  communication  of  DURG.  This 
propo.sed  Policy  delineates  the 
])rocedures  for  the  oversight  of  DURG 
and  responsibilities  of  Princijial 
Investigators,  research  institutions,  and 
the  U.SG.  This  pro]K)sed  Policy,  in 
addition  to  the  Man:h  20  Policy, 
emjihasizes  a  culture  of  res])onsil)ility 
by  reminding  all  involved  parties  of  the 
shared  duty  to  uphold  the  integrity  of 
science  and  ])revent  its  misuse.-*  'I'he 
comjionents  outlined  in  the  March  20 
Policy  and  in  this  Policy,  once  finalized, 
will  he  updated,  as  needed,  following 
domestic  dialogue,  international 
engagement,  and  in])ut  from  interested 
communities  inchuling  .scientists, 
national  security  officials,  and  global 
health  specialists. 

Because  institutional  oversight  of 
DURG  will  he  a  new  undertaking  for 
many  institutions,  the  U.SG  is  currently 
limiting  the  reiiuirements  in  this 
])ropo.sed  Policy,  as  well  as  the  March 
20  Policy,  to  research  that  meets  the 
.scojie  in  Section  8.2,  which  focuses  on 
a  well-defined  suh.set  of  life  sciences 
research  that  involves  I.*)  agents  and 
toxins  and  .seven  c:ategorie.s  of 
ex]jeriments.  The  U.SG  will  solicit 
feedback  on  the  exj)erience  of 
institutions  in  im])lementing  the  Policy; 
will  evaluate  the  im])act  of  DURG 
oversight  on  the  life  sciences  research 
enterprise:  will  a.ssess  the  benefits  and 
ri.sks  of  expanding  the  scope  of  the 
Policy  to  encompass  additional  agents 
and  toxins  and/or  categories  of 
experiments:  and  will  update  the  Policy, 
as  warranted.  Re.search  institutions  are 

'Till!  Miirch  2!)  I’olicv  iind  this  proito.siul  I’lilivv 
iiri!  (:()m))li!mi!i)liMl  liv  olhor  (‘Xtiiiit  liivv.s  iiml  triMliiis 
((!.'>.  IK  IL.S.C.  17,')  iinil  till!  Hi()lof;ii:,il  .inil  'I'oxin 
WiNipiiiis  Convontiiin)  thill  pruhihit  Iho 
(lovoliipiiimil.  protliicliini.  iicipiisitioii.  iir 
slockpiliii”  ol  hioloj’iciil  iif>onts  or  loxin.s  of  Ivpos 
iinil  in  ipiiinlilios  tlinl  li.ix  o  no  justirio.ilion  lor 
propliyliiotic.  proliuMivo  or  ollior  piiiioolul  pur|)os(is 
iinil  thill  prohihil  Iho  uso  ol  hiolo/^iciil  ii/>i!nts  and 
toxins  as  woiipons. 
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encouraged  to  l)e  mindful  that  research 
outside  of  the  categories  articnlatiul  in 
this  ])ro])os(!d  Policy  may  also  constitute 
IltlRC.  Institutions  havj;  the  di.scretion 
to  consider  othtir  categories  of  r(!S(;arch 
for  niJR(]  |K)t(!ntial  and  may  (!X])and 
their  oversight  to  otln^r  types  of  life 
sci(!nc(!s  research  as  th(!y  (humi 
aj)propriate. 

Finally,  and  importantly,  re.search 
that  meets  the  definition  of  DlIRfi  oftim 
inc:reases  our  under.standing  of  the 
biology  of  ])athogens  and  makes  critical 
contributions  to  the  deytdopment  of 
new  tiHiatments  and  diagnostics, 
improyeimmts  in  public  health 
surveil lance,  and  the  enhancement  of 
emergency  ])re]3aredness  and  res])onse 
efforts.  Thus,  designating  research  as 
nilRC  should  not  he  seen  as  a  negative 
categorization,  but  simply  an  indication 
that  the  research  may  warrant  additional 
oversight  in  order  to  reduce  the  ri.sks 
that  the  knowledge,  information, 
])roducts,  or  technologies  generated 
could  he  used  in  a  manner  that  results 
in  harm.  As  a  general  matter, 
designation  of  re.search  as  DURC  does 
not  mean  that  the  re.search  should  not 
h(!  conducted  or  commnnicat(!d. 

Nothing  in  this  ])roj)o.sed  Policy 
su])er.sedes  the  De])artment  of  if(!alth 
and  Human  Services  and  the  United 
States  De|)artment  of  Agriculture  Select 
Agents  and  'I’oxins  Program’s  (SAP) 
statutory  authority  or  SAP  regulations  as 
inihlished  in  42  UFR  part  73.  t)  CFR  ])art 
121.  and  7  UFR  ])art  331. 

Specific  Questions 

Public  comments  are  sought  on  the 
entirety  of  the  proposed  United  States 
(’lovernment  Policy  for  Institutional 
Oversight  of  Life  Sciences  Dual  U.se 
Re.search  of  Concern.  In  addition,  we  arc; 
.seeking  in|)ut  on  the  following  .s])ecific 
(luestions: 

1.  F’or  institutions  conducting 
re.search  that  involves  one  or  more  of 
the  I."}  li.sted  agents,  ])lea.se  describe  the 
feasibility  and  anticipated  burden 
(administrative,  resources,  etc:.),  if  any, 
to  imjjlement  the  recpiirements  of  this 
proposed  Policy.  What  effect,  if  any,  do 
you  antici])ate  the  ])ropo.sed  Policy 
would  have  on  your  ability  to  support 
or  engage  in  rcisearch  on  any  of  the 

li.sted  pathogens  or  toxins? 

2.  Are  there  alternativc!s  to  the 
administrative  recinirements  of  this 
])roj30.sed  Policy  that  could  he  more 
easily  imi)lemented  by  Fedeicdly-fimded 
research  institutions  and  that  would 
meet  the  intent  of  this  pro])o.sed  Policy 
or  the  March  2t)  Polic:y?  If  .so.  please 
specify. 

3.  How  could  DUR(]  oversight  be 
usefully  intc!grated  with  other  existing 
institutional  oversight  processcxs  in 


order  to  reduce  duplication  and  any 
resulting  excess  admini.strative  burdens 
on  institutions? 

4.  For  institutions  who  have 
regisicn'ed  an  Institutional  Biosafety 
Committcu!  (IBC)  with  the  Nil!  Office  of 
Biotechnology  Activiticis  in  accordance 
with  the!  NIU  Unidelines  for  Re.search 
Involving  Recombinant  DNA  Molcicides, 
is  it  fcxisihle  for  the  IBU  to  conduct  the 
DUR(;  institutional  revicnv  ])roce.ss? 

What  are  the  benefits  or  limitations  of 
using  IB(is  in  this  role?/ 

Should  re.search  that  has  undergone! 
institutional  DUR(i  reviciw  hut  has  hcien 
determined  not  to  bc!  DURCi  hc! 
monitorcHl  for  emerging  DUR(i  issiuxs?  If 
so,  how  often  should  such  review  take 
place? 

6.  Is  it  feasible  for  a  single  individual, 
the  In.stitutional  Contact  for  Dual  Use 
Re.search  (ICDUR),  to  be  the  point  of 
c:ontact  for  all  dual  u.se  re.scxirch-related 
(piestions  to  and  from  the  funding 
agemey?  If  not,  who  else  could  helj)  fill 
this  rolc!? 

7.  Thc!  pro])o,sed  Policy  calls  for 
principal  invcistigators  (Pis)  to  refer  any 
re.search  Involving  one  or  more  of  the  l.'i 
listed  agents  to  an  institutional  dual  u.se 
res(!arch  riwiew  entity  (Section  7.1. A). 
'I’he  institutional  r(!view  entity  will  then 
determine  whether  the  resrxirch  can  hi! 
nuisonably  antici])at(!d  to  produce  any 
of  the  .seven  effects,  and  if  so,  if  that 
re.search  me(!t.s  the  definition  of  DlIRti. 

Is  it  ])referahle  to  in.slriad  recpiire  Pis  to 
determine  both  whether  tluiir  research 
involves  one  or  mou!  of  the  listed  ag(!nts 
and  also  whether  their  re.search  can  be 
reasonably  anticipated  to  produce  any 
of  the  li.sted  effect.s?  In  this  .scenario,  the 
in.stitutional  dual  u.se  re.search  review 
entity  would  then  only  determine 
whether  the  research  meets  the 
definition  of  DURC.  (Note:  In  either 
scenario,  the  in.stitutional  dual  u.se 
re.search  review  entity  would  also  then 
assess  the  ri.sks  and  benefits  of  the 
re.search  and  develoj)  a  risk  management 
plan.) 

8.  Is  additional  guidance  or 
exj)lanation  needed  for  interpreting  the 
seven  effects/categories  of  experiments 
li.sted  in  Section  6.2.2? 

t).  The  use  is  develo])ing  a  document 
that  contains  the  following  analytic 
tools  and  guidance  to  assist  in 
implementation  of  the  Policy,  once 
finalized: 

a.  Understanding  and  identification  of 

DURC 

I).  A.ssessment  of  ri.sks  and  benefits 

associated  with  DURC 
c.  Developing  a  risk  mitigation  jjlan  for 

DURC 

(1.  Responsibly  communicating  DURC 
e.  Training  and  education  on  DURC 


Are  there  any  additional  tools  or 
guidance  documents  that  would  he 
usciful  in  implementing  and  complying 
with  this  Policy,  once  finalized? 

10.  We  are  interested  in  views  on  the 
optimum  relationship  between  the 
March  29  Policy  and  this  proposed 
I’olicy.  Are  tluae  any  conflicts  or 
challenges  po.sed  by  im|)lementing  both 
policies?  Should  rescxirch  institutions 
review  projects  for  DUR('.  issues  ])rior  to 
projjo.sals  being  submitted  to  a  funding 
agency  for  review?  (If  not.  funding 
agencies  implementing  the  March  29 
Policy  will  not  have  the  benefit  of  in])ut 
from  in.stitutional  dual  u.se  review  when 
reviewing  re.search  propo.sals  for  DURCi.) 
If  .so.  should  the  PI  and/or  institution 
diisignate  on  the  grant  aj)j)lication  that 
such  a  review  has  taken  place  and 
indicate  its  findings? 

11.  This  propo.sed  Policy  is  intended 
to  ap])ly  to  projects  that  directly  u.se 
non-attenuated  forms  of  the  l.'i  agents  or 
toxins  li.sted  in  Section  6.2.1  and/or  u.se 
hotulinum  toxin  at  any  (piantity.  Should 
the  scope  also  include  (])lea.se  provide 
information  to  support  vour  answer); 

a.  The  u.se  of  any  of  the  li.sted  1.1 
agents  or  toxins  in  attenuated  forms; 

1).  The  u.se  of  the  grilles  from  any  of 
the  listed  1.1  agiints  or  toxins  (all  grines? 
Only  c(!rtain  types  of  genetii; 
information?  If  the  latter,  how  could  this 
h(!  specified?); 

c.  In  .s7//f;o  experiments  ((!.g.  modeling 
experiments,  bioinformatics 
apjiroaches)  involving  the  biology  of  the 
listed  11  agents  or  toxins; 

(1.  R(!S(!arch  related  to  the  public, 
animal,  and  agricultural  health  impact 
of  any  of  the  11  li.sted  agents  or  toxins 
(e.g.  modeling  the  effect.s  of  a  toxin, 
develojiing  new  methods  to  deliver  a 
vaccine,  developing  surveillance 
mechanisms  fora  li.sted  agent)? 

12.  Is  the  scope  of  the  jiroposed  Policy 
appropriate?  If  not,  why  not?  Should  the 
.sco])e  he  ex))anded  to  all  select  agents, 
microbes,  or  all  life  science.s?  If  so,  whv? 
What  factors  should  be  considered  in 
determining  the  final  .scope  of 
oversight?  What  criteria  might  be  u.sed 
to  determine  what  re.search  should/ 
should  not  b(!  subject  to  ov(!r.sight?  If  the 
Policy,  once  finalized,  were  expanded  to 
cover  other  types  of  life  sciencris 
r(!.search  (i.e.  beyond  the  11  li.sted 
ag(!nt.s).  what  effect,  if  any.  would  it 
have  on  your  ability  to  conduct  that 
r(!.s(!arch? 

13.  The  use  rec.ognizes  that  there 
may  he  .some  in.stitutions  that  choo.se  to 
ex])and  their  oversight  h(!yond  the  11 
agents  listed  in  Section  6.2.1  and/or 
beyond  the  seven  categories  li.sted  in 
Section  6.2.2  or  currently  have  a  DURC', 
oversight  jirocess  in  place  that  is  beyond 
the  scope  of  this  propo.sed  Policy.  For 
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tliose  in.stitiitions.  what  additional 
agents  or  toxins,  other  (:at(!gori(!S  of 
experiments,  and/or  other  domains 
witliin  the  life  sciences  wme  considenui 
for  |)otential  oversight?  What  inijiact  has 
the  expamhid  ovcasight  had  on  the 
conduct  and  administration  of  the 
institution's  life  sci(;nces  research? 

14.  The  DSCi  nicognizes  that  there 
will  he  situations  wliere  a  FI  is 
conducting  potential  DUROat  multiple 
institutions.  .Should  each  institution 
have  oversight  of  th(!.se  projects  and  if 
DURC.  is  h(!ing  conducted  at  their 
institution,  develop  and  im])Iement  risk 
mitigation  |)lans?  Or  should  the  FI's 
primary  institution  have  this 
responsihility?  (Refer  to  "Note" 
following  Section  7.2.K) 

l.'j.  The  proj)ose{l  Folicy  retjuinis 
institutions  that  would  he  subject  to  the 
pro|)osed  Folicv  hv  virtm;  of  Federal 
funding,  to  apply  the  ])ropo.sed  Folicy  to 
non-Federally  funded  research.  lln(l(!r 
the  |)roposal.  institutions  would  suhinit 
information  about  DURf]  reviews  and 
risk  mitigation  plans  on  non-Fedijrally 
fumhul  projects  to  the  National 
lnstitut(!s  of  Health  (which  mav  in  turn 
refer  the  rcisults  and  plans  to  the 
a])propriate  luideral  agency  ha.scul  upon 
the  nature  of  the  n!.s(!arch).  Applying  the 
1)1  IRC.  policv  to  Fediirallv  and  non- 
F(!(lerally  funded  research  i)romotes 
mon;  meaningful  oversight  of  1)1  IRC  at 
the  institutional  levcil  and  fosters 
uniform  ap|)roaches  to  the  res|)onsihle 
conduct  aud  communication  of  all 
research  that  may  raise  I)IIR(]  concerns 
at  an  institution.  Is  this  ap|)roacli 
leasihle?  If  not.  what  is  the  h(!st 
mechanism  for  .structuring  oversight  for 
non-Federally  funded  research? 

It).  The  pro])osed  Folicy  r(!(|uires 
institutions  to  maintain  records  of 
DIIRC  reviews,  risk  mitigation  plans, 
and  ])ersonnel  training  for  three  vears. 
However,  grant  cycles  are  often  longer 
than  three  years  and  DIIRC 
communications  may  ari.se  even  after 
funding  has  ended.  This  could  result  in 
situations  where  impt)rtant  records  (e.g.. 
the  risk  mitigation  j)lan)  are  not 
available  at  the  institution  for  ccntain 
DIIRC,  projects.  Should  the  record- 
ke()ping  nHjuirements  for  this  j)ropo.se(i 
Folicy  he  longer  to  allow  access  to 
records  over  (and  beyond)  the  lifetime 
of  a  DIIRC,  project?  What  is  an 
appro|)riate  amount  of  time  that 
institutions  should  he  rcupiired  to  retain 
such  records? 

Availability  of  the  Froposed  Policy 

I'he  j)ropose(l  Folicy  is  available  on 
the  II.S.  Department  of  Health  and 
Unman  Services  Science  Safetv  Security 
(S3)  Wei)  site:  liltf)://\\  \v\\'.i)lu;.<>o\'/s3/ 
(iualuse/Pdgfis/defaiilt.dspx. 


Comment  Submission 

Comments  may  he  submitted 
electn)nically  to:  durci)olic\'@dst]).gov. 
Comments  may  also  he  mailed  to:  Dr. 
Franca  R.  (ones.  Assistant  Director — 
C.hemical  and  Biological 
('ountermeasures.  Office  of  Science  and 
Technology  Folicy.  Fi.senhower 
Fxecutive  Office  Building.  Ki.'iO 
Fennsylvania  Avenue  Washington,  D(; 
2().')()4.  In  your  n!S})on.se,  i)lease  provide 
the  following  information: 

Dale 

Name/lima il/IMione  Nuinl)er 
.Mtilialion/Orgaiiizalion 
City.  Stale 

(idiidi'dl  (A)inindnts 

(x)mments  to  .Specific  Questions  (1- 
18)  bi.sted  in  ,Supj)lementary 
Information  as  Follows: 

Comment  to  Question  1 
ConnnenI  to  Question  2 
ComimmI  to  Qmistion  3 
Comment  to  Qiuislion  4 
ConnnenI  to  Qmjslion  .a 
Comimmt  to  Qm!slion  li 
Coimmml  to  Qmjslion  7 
ConnmmI  to  Question  8 
Comment  to  Qimsiion  (I 
CoimmMil  to  Qmislion  It) 

Coimmml  to  Question  11 
Comment  to  Question  12 
Comment  to  Question  i;5 
Comment  to  Question  14 
Comment  toQmislion  1.3 
CoimnenI  to  Question  1(i 

You  will  receive  an  electronii: 
confirm.ition  ticknowledging  recei])t  of 
your  res])onse,  but  will  not  receive 
individuiilized  feedback  on  .mv 
suggestions.  No  basis  for  claims  against 
the  II..S.  Covernment  shall  arise  as  a 
result  of  a  respon.se  to  this  request  for 
comment  or  from  the  Covernment 's  use 
of  suc;h  information. 

Ted  \Va«;kler, 

D(‘l)iily(Jhi(;fdf  Stall. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-30383;  812-14105] 

UBS  AG,  et  al.;  Notice  of  Application 
and  Temporary  Order 

l’’el)ruarv  1.3.  2t)13. 

AGENCY:  .Securities  and  lixchange 
Commission  ("(knmnission"). 

ACTION:  remporary  order  and  notice  of 
application  fora  j)ermanent  order  under 
section  B(c)  of  the  Investment  Ciomjianv 
Act  of  1840  ("Act”). 

Suniindiy  oj  Applicdiion:  Aiijilicants 
have  received  :i  temj)orary  order 


exem])ting  them  from  section  9(a)  of  the 
Act.  with  respect  to  ii  guilty  pleti  entered 
on  December  19.  2012,  by  llBS 
.Securities  lajian  (a)..  Ltd.  (the  ".Settling 
Finn”)  in  the  II..S.  District  (lourl  for  the 
District  of  Connecticut  ("Di.strict  C^oiirt”) 
in  connection  with  it  jilea  .igreement 
between  the  .Settling  Firm  and  the  U.S. 
Dep.irtment  of  )u.stice  ("DO)”),  until  the 
C.ommission  takes  final  action  on  an 
a])pliccition  fora  permanent  order. 
Applicants  htive  retjue.sted  a  jiermiinenl 
order. 

Applicduls:  UBS  AC:  UBS  IB  Co- 
Inve.stment  2001  CF  Limited  (“ESf] 

(iF”):  UBS  Financial  .Services  Inc. 
("UBSFS”);  UBS  Alternative  and 
Quantitative  Investments  LLC  (“UBS 
Alternative”):  UBS  Willow 
Management.  L.L.C.  (“UBS  Willow"). 
UB.S  Eucalyjitus  Management,  L.L.C. 
(“UB.S  Eucalyptus”)  and  UB.S  juniper 
Management.  L.L.Ck  ("UB.S  ]unii)er'') 
(UB.S  Willow.  UB.S  Eucalyiitus,  and  UB.S 
)uni])er  ;ire  referred  to  collectively  as 
"UB.S  Alteriiiitive  Managers”):  UB.S 
Clohal  Asset  Management  (Americiis) 

Ini:.  ("UB.S  (dohiil  AM  Americiis”);  UBS 
(dohal  Asset  Management  (U.S)  Inc. 
("UB.S  Clohal  AM  U.S"):  and  the  .Settling 
Firm  (each  an  "Applicant”  iind 
collectively,  the  “A])])licants'').  ‘ 

Filin''  Ddtd:'V\u'.  a])plication  was  filed 
on  December  19.  2012,  and  iiinended  on 
januiirv  31. 2013. 

//eor/ng  or  Nolificdlion  oi  I iodrina:  An 
order  granting  the  a])])lication  will  he 
issued  unless  the  Commission  orders  a 
hearing.  Interested  ])er,sons  may  retpiest 
a  hociring  by  writing  to  the 
Commission's  .Secretary  and  serving 
A])plicants  with  a  co])y  of  the  retjuest, 
personally  or  by  mail.  Hearing  retpiests 
should  be  received  by  the  (Commission 
by  .'5:30  p.m.  on  March  12,  2013.  ;md 
should  he  acconqianied  by  proof  of 
service  on  Ap])licants.  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  .state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  retpie.st.  and  the  issues 
contested.  Fersons  who  wish  to  he 
notified  of  a  hearing  may  recjnest 
notification  by  writing  to  the 
CCommi.ssion's  .Secretarv. 

ADDRESSES:  Elizabeth  M.  Mur])hy, 
.Secretiirv,  U..S.  .Securities  and  Exchange 
(Commi.ssion.  100  F  .Street  NE., 
Washington.  DC  20.'549-1090. 
Ap])licants:  UB.S  AC,  E.S(C-(CF,  and  the 
.Settling  Firm,  c/o  UB.S  Investment  Bank, 
077  Washington  Boulevard,  .Stamford. 
CT  00901;  IIB.SFS.  1200  Harbor 


'Applicants  rnipicsl  llinl  any  rcliiir ”ranl(!(l 
pursuant  In  Ilia  application  also  appiv  to  anv 
existing  or  lulun!  company  ol  whicli  Ilia  .Sallliii}’ 
I'lnn  is  or  may  liacoma  an  atiilialad  parson  witliin 
tlia  maanins  of  sarlion  2(a){:i)  of  Ilia  /\cl  (to‘>alliar 
with  Ilia  Applicants,  tlia  "Covarad  Parsons"). 


Hmilovcird,  VV(>(:ha\vk(;n.  NJ  {)7()«(i:  UBS 
Aitornalivo.  (i77  Washinoton  BoulovanI 
‘Stamford.  (J  onooi;  UBS  Willow.  UBS 
-iif,,dyj)tiis,  and  UBS  Jimipor.  2?)!)  Bark 
Avomm.  2f)tli  Floor.  Now  York  NY 

l)171:UBS(dobalAMA,noric:ar()no 
•"  IHfSfdobalAMUS.  12«5Avonno 

o  Jio  Amorioas,  I2lb  Idoor.  Ncnv  York 
NV  1001(1  ' 
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for  further  information  contact- 

uJovTrr;  Counsol.’at 

B  ‘Sawin. 

bandi  (dnol.  at  (202]  ri51-{i«21 

nilu.c  of  Invostmont  Uoinpanv 
Kogidation). 

SUPPLEMENTARY  INFORMATION:  riio 
tollowing  is  a  toinporary  order  and  a 
sunnnary  of  tbo  apjdication.  Tin* 
oomploto  application  maybe  obtained 
Ma  the  (-ommission’s  Web  site  bv 

soarcbing  for  the  file  number,  or  an 

app  leant  using  the  Company  name  box. 
<it  /d/p;//innr..vee.gor/s-ea/r;y,/ 

Applieants’  Representations 

1.  UBS  AC.  i,  eoinpanv  organized 
imder  he  laws  of  Switzerland,  is  a 
Swiss-based  global  finaneial  services 
finn.  UBS  AC  and  its  subsidiaries 
provide  global  wealth  management 
seennties  and  retail  and  commercial 
banking  services.  Facb  of  the  other 
Applicants  is  either  a  direct  or  indirect 
inaiorily-owned  or  wbollv-owned 
.subsidiary  of  UBS  AC.  UBSFS  is  a 
cxnporation  organized  under  the  faws  of 
Delaware  and  jirovides  a  wide  range  of 

finam  •  ^^'nices.  inclnding 

tinancial  planning  and  wealth  ^ 

maiiagement  considting.  as.set-based  and 
ad\  isoiy  .services  and  transaction-based 
services,  to  clients  in  the  United  States 
and  thronghont  the  world.  UBSFS  UBS 
Alternative,  UBS  Alternative  Managers 
and  UBS  Clobal  AM  Americas  are 
inve.stment  advisers  regi.stered  under  the 
Im  c.stment  Advi.sers  Act  of  1940.  and 
all  blit  UBSFS  cnrrentlv  serve  as 
investment  advi.sers  to  registered 
iiianagenient  inve.stment  companies 
Hinds  MJBSFS  and  UBS  Clobal  AM  1 
U‘S  are  regi.stered  as  broker-dealers  I 

1  .U4  (  Fxchange  Ai.t”).  I JBSFS  is  tin*  i 

-o-piincipal  nnderwriter  to  various  I 

ogistered  unit  inve.stment  trusts.  UBS  •‘i 

(dobal  AM  US  .serves  as  principal  I: 

nndenvritiM-  tc^^  "I”'”-'-”'’  '' 

UBSA(,andFSC(;Pj)rovide  a 

inve.stment  advisory  .services  to  P 

omjdoyees’  .securities  companies  a 

I . . .  " 


^  ^liiliiiod  in  .section  2(a)tl'B 

-H.  oJtlio  Act.  which  provide  inv.«^^ 

irk  ''»•  l^gldy  compen.sated 

'•b  Hweniployees,  officer,  ilireclorsaiul 

(.inreiit  consultants  of  tJBS  AC  and  its 
o  alb  late.s  Ajiplicants  (other  than  the  ' 
[)b  Settling  firm)  collectivelv  .serve  as 
o  investment  advi.ser  to  Funds  and  FS(\s 

k.  H'”f-'Pal  underwriter  to  open-end 

I'unds,  and  co-principal  nnderwriter  to 
-bi.‘>tnind  iinit  investment  trusts  (sncli 

Sof;:”"  >b.  2012.  the  Fraud 

on  m  I  Divi.sion  of  the 

UU]  bled  a  one-coiint  criminal 

liisIrilTr""  in  the 

vi('i  .  ‘^'“''JH-H'iging  wire  fraud,  in 
violation  of  htlelH,  United  States 
Code.  Sections  i;i4.T  and  2.  The 
intorniation  charges  that  between 
appro.x.niat  p,,,, 

t  defi  in  a  .scheme 

^  1  (lofiand  counter, larties  to  interest  rate 

'  nvatives  trades  executed  on  its  behalf 
b.v  .secretly  niani,mlating  benchmark 

niuT  pinfitabilitv 

nt  those  trades  was  tied.  The 

I,r  p”i"‘;:‘i,o"  *Jnit,  in  fnrtberanc:e 

2  1  .1  li  e'"  e  ""  ?'■  Hiliniarv  2.'-,. 

I  bnltlmg  1‘irni  committed  wire 
laud  in  violation  of  Title  1H.  United 
States  Code.  Sections  I.Mil  and  2  bv 
tian.smitting.  or  causing  the 
b'aiisnii.ssion  of:  (i]  An  electronic  chat 
butween  a  derivatives  trader  enniloved 

by  the  Settling  Firm  and  a  broker 

fW  r 'r  f"  '"•‘''■''‘■'''ni-  lirokerage 
uin.  (ii)  a  .snb.sefinent  siibmi.ssion  for 
,  be  London  InterBank  Offered  Rate  for 
Japane.se  ^  en  (“Yen  LIBOR“)  to 
Joinson  Renters;  and  (iii]  a  .snb.se(,nent 
bhcation  of  a  Yen  MBOR  rate  thronoh 
iiitmnabonal  and  interstate  wires. 

“Ide-i  bi  a  plea  agreement  (the 

I  i.a  Agreement  ’}.  the  Settling  Firm  , 
mifei  ed  a  jilea  of  guilty  (the  “Guilt  v 
lea  J  on  December  1 9.  201 2.  in  the  t 

I'X'f  I  I 

‘Slot  inillion  and  other  remedies 

u  bH-iib  1  a  indgment  against  the 

‘Settling  1‘irm  (the  “Jndgnient”)  that  will  s' 

'eciuire  renuulies  that  are  materiallv  the  S 
■same  as  set  forth  in  the  Plea  Agreement'  o 
"^‘‘'‘'bion.lJBSACMias  entered  iioo  a 
on-,)io.secntion  agreement  with  UOJ,  tl 

dated  December  1 «.  201 2  (the  “Non-  ai 
I  lasecntion  Agreement"),  relating  to  d, 

Mihmi.ssions  of  the  Yen  I.IBOR  and  other  9( 
bmichmark  interest  rates.  In  the  Non- 
I  i(),secntion  Agreement,  UBS  AC  has  m 
agree!  to.  among  other  things:  (i) 

I'ovide  full  coo,)eration  with  DO]  and  .sn 
•Illy  other  law  enforcement  or  •„ 

guvornment  agency  designated  hv  DO]  ..n 

'"bil  the  conchcsion  of  all  investigations  fil, 
and  jirosecntions  arising  out  of  the  (,(( 
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amdnet  described  in  the  Non- 
nisiicntion  Agreement;  (ii)  strengthen 
it.s  internal  controls  as  required  hv 
(.ortam  other  U.S.  and  noii-U.S.  ' 

regulatory  agencies  that  have  addres.sed 
he  mi.scondnct  de.scrihed  in  the  Non- 
ro.secntion  Agreement;  and  (iii)  the 

payinon,„f.s;.r,„„,„j,,i^j,^ 

me  nde.s  amounts  incurred  hv  the 
‘Sottling  firm  for  criminal  jieiialties 
ari.smg  from  the  Judgment.  The 

O  tier  Covered  Person  who  were 
or  mn  U  9 

r  any  U.S.  or  non-U.S.  regnlatorv  or 

onfon.ement  agencies  as  being  ' 

the  I  lea  Agreement  (including  the ' 
condnet  described  in  anv  of  the  Exhibits 
tlieieto)  (the  “Condnet”)  have  eitlier 
losigned  or  have  been  terminated. 


Applicants'  Legal  Analysis 

to  1.  Section  9(a)(1)  of  the  Act  ,irovide.s 

irn'r,', '"‘'V  n«i 

‘  oi\o  oi  act  as  an  investment  advi.ser  or 

de,)o.sitor  of  any  regi.stered  investment 
(.oiiipany  or  a  jirincijial  nmlerwriter  for 
0  anv  regi.stered  oiien-end  inve.stment 
«.  or  regi.stered  unit  inve.stment 

1  us  .  if  such  jierson  within  ten  vears 
liiis  been  convicted  of  any  felonv  or 
iinsdenieanor  arising  out  of  such 
porson's  conduct,  as.  among  other 
iloaler.  Section 

4ii)(19)  of  the  Act  defines  the  term 

ooiivicted”  to  include  a  ,,lea  ofgniltv 

pioliihitions  of  .section  9(a)(1)  to  a 
^nq.aiiy  any  affiliated  jierson  of  which 
bas  been  di.sqnalified  under  the 

‘^(a)(.l)  of  the  Act  defines  “affiliated 
ponson  to  niclnde.  among  others,  anv 
‘•■ontrolling. 

tlV  1  f’l  Applicants  state 

tliat  the  Settling  Firm  is  an  affiliated 

porson  of  each  of  the  other  Ap,)licant.s 
uitJiin  the  meaning  of  .section  2(a)(;i) 
Appheants  state  that  the  gniltv  plea 
o  ild  re.snit  in  a  discinalification  of 
‘•■'Hi  Apjihcantforten  vears  under 
Mon  9(a)  of  the  Act  hecaii.se  the 
.Sottbng  kiind  would  hei.ome  the  siihiect 
of  a  conviction  described  in  9(a)(1) 
y  .S,illh<.„!l(,:)„|  ,|,„A,:l  |m,vi,te 
tlu.  Comim.s.sion  .shall  grant  an 
uppiication  for  exenijition  from  the 

disqnabfi(:ati(,n  pn,vi.si()n.s,,f.se(:ti(,n 

■1(a)  if  it  IS  established  that  these 
provi.sions  as  a,)plied  to  A,),)|'icant.s,  are 
"Hu  .V  or  di.s,iro,Kirtionatelv  severe  or 
Iba  lheA,i,)hcant.s’  conduct  has  been 

iMm  -  '‘'I  H'hlio 

u  ^  of  investors  to 

j,r<u  t  the  exenqition.  Ajiplicants  have 

9IH  I""'*'""  b)  .section 

eking  temporary  and  jiernianent 
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orders  (ixem|)ling  the  Applicants  and 
the  otlu!!'  Covered  Persons  Iroin  tlie 
(lisciiialil'icalion  provisions  ot  s(;clion 
‘)(a)  ot  tlie  Act.  On  I)(!ceinl)er  tt).  2012, 
Applicants  recinvcul  a  lein|)orarv 
conditional  order  iroin  the  ('.oininission 
exempting  them  Irom  section  t)(a)  of  the 
Act  with  respect  to  the  (aiilty  I’lea  Irom 
Diicemher  10.  2012.  until  the 
Commission  takes  linal  action  on  an 
ajiplication  for  a  jiermanent  order  or.  if 
earlier.  I-’ehrnarv  l.'i.  2013. 

3.  Ap|)licants  believe  they  nuiet  the 
.standard  for  exemption  specified  in 
.section  ‘t(c).  Applicants  state  that  the 
prohibitions  of  .section  t)(a)  as  applied  to 
them  would  he  nmhdy  and 
disjmiportionatidy  severe  and  that  the 
conduct  of  Apjilicants  has  been  such  as 
not  to  make  it  against  the  |)uhlic  intere.st 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  ?)(a). 

4.  Applicants  assert  that  theCiondnct 
did  not  involve  any  of  the  Applicants’ 
Fund  .Service  Activities,  and  that  the 
.Si'ttling  Firm  does  not  .serve  in  any  of 
the  capacities  ile.scrihed  in  section  5){a) 
of  the  Act.  Additionally.  Applicants 
assert  that  the  Conduct  did  not  involve 
any  Fund  or  IvSC,  with  resjiect  to  which 
the  Applicants  jirovided  k'niul  .Service 
Activities,  or  the  a.ssets  of  anv  such 
Ihmd  or  lvS(;.  Ajiplicants  further  as.sert 
that  (i)  none  of  the  current  or  former 
ilirectors.  officers  or  emplovees  of  the 
A])i)licants  (other  than  certain  jiersonnel 
of  the  .Settling  f'irm  and  lllkS  A(J  who 
were;  not  involvcid  in  any  of  the 
Applicants'  Fund  .Service  Activities) 
had  any  knowledgi;  of,  or  had  anv 
involvement  in.  the  (Conduct:  (ii)  no 
former  employee  of  the  .Settling  Firm  or 
any  other  (iovenid  Person  who 
previously  has  hemi  or  who 
suh.secpiently  may  he  identified  by  the 
.Settling  lurm.  UB.S  AC  or  any  II..S.  or 
non-U. .S.  regulatorv  or  enforcement 
agencies  as  having  been  resjionsihle  for 
the  (kmduct  will  he  an  officer,  director, 
or  employee  of  any  Applicant  or  any 
other  Covered  Person:  (iii)  tho.se 
identified  employees  have  had  no.  and 
will  not  have  any  future,  involvement  in 
the  Covered  Persons'  activities  in  any 
capacitv  described  in  section  !){a)  of  the 
Act;  and  (iv)  hecau.se  the  jiersonnel  of 
the  Ap])licants  (other  than  certain 
|)er.sonnel  of  the  .Settling  Firm  and  UB.S 
A(i  who  were  not  involved  in  anv  of  the 
Ajiplicants’  Fund  .Service  Activities)  did 
not  have;  any  involveimmt  in  the 
(ionduct.  shareholders  of  those  KK^s  and 
hkSCs  were  not  affected  any  differently 
than  if  those  KICs  and  F.Sfis  had 
received  services  from  anv  other  non- 
afiiliated  inve.stment  adviser  or 
principal  underwriter.  A])])licant.s  have 
agreiul  that  neither  thev  nor  anv  of  the 
other  (k)vered  Persons  will  emplov  anv 


of  the  former  emiiloyees  of  the  .Settling 
Firm  or  any  other  Covered  Person  who 
previously  have  been  or  who 
suhseipiently  may  he  identilied  by  the 
.Settling  Firm.  UB.S  AC  or  any  U..S.  or 
non-U. .S.  regulatory  or  enforcement 
aginicy  as  having  been  responsible  for 
the  Conduct  in  any  capacitv  without 
first  making  a  further  application  to  the 
Commission  pursuant  to. section  t)(c). 

Applicants  further  rejiresent  that 
the  inability  of  the  Applicants  (other 
than  the  .Settling  Firm)  to  continue 
providing  Fuud  .Service  Activities 
would  result  in  potential  hardships  for 
both  the  Funds  and  their  shareholders. 
A])])licant.s  state  that  they  will  di.strihute 
written  materials,  including  an  offer  to 
meet  in  ])erson  to  di.scuss  the  materials, 
to  the  hoard  of  directors  of  each  Fund, 
including  the  directors  who  are  not 
"interested  persons,”  as  did'ined  in 
section  2(a)(lt))  of  the  Act.  of  such 
F’und,  and  their  indejKindent  legal 
counsel  as  defined  in  rule  ()-l(a)(()) 
under  the  Act.  if  any.  regarding  the 
Cuilty  Plea,  any  inpiact  on  the  Funds, 
and  the  ai)|)lication.  The  A])])licants 
will  provide  the  Funds  witli  all 
information  concerning  tlu;  Phxi 
Agniement  and  the  ap|)lication  that  is 
neces.sary  for  the  Funds  to  fulfill  their 
disclosun;  and  other  obligations  under 
the  federal  securities  laws. 

().  Applicants  also  .state  that,  if  thev 
(other  than  the  .Settling  Firm)  were 
barred  from  providing  Fund  .Service 
Activities  to  Funds,  the  effect  on  their 
businesses  and  enpiloyees  would  he 
severe.  The  A])])licants  state  that  thev 
have  committed  substantial  capital  and 
resources  to  estahli.shing  exjiertise  in 
advising  and  suh-advising  Funds  and  in 
su])])ort  of  their  jirincipal  underwriting 
husine.ss. 

7.  A]jplicant.s  state  that  several 
A])plicant.s  ami  certain  of  their  affiliates 
have  previously  received  orders  under 
section  ‘.)(c),  as  de.scrihed  in  greater 
detail  in  the  application. 

Applicants'  (.ondilions 

Ap|)licants  agree  that  any  ordrn' 
granted  by  the  ('.onnni.ssion  jiursnant  to 
the  ap])lication  will  he  subject  to  the 
following  conditions; 

1.  Any  tem])orary  exemption  granted 
jnirsuant  to  the  a])])lication  shall  he 
without  ])rejudice  to.  and  shall  not  limit 
the  Uommission’s  rights  in  any  manner 
with  re.s])ect  to,  any  (iommission 
investigation  of.  or  administrative 
proceedings  involving  or  against, 
(iovercid  Persons,  including,  without 
limitation,  the  consideration  hv  tlu* 
(iommission  of  a  permanent  exeinjition 
from  .section  ‘)(a)  of  the  Act  re(]uested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  tem])orary 


exemptions  granted  under  the  Act  in 
connection  with  the;  application. 

2.  Neither  the  Applic:ants  nor  any  of 
the  other  C.overed  Persons  will  employ 
any  of  the  forima’  einjiloyees  of  the 
.Settling  Firm  or  any  other  C.overed 
Person  who  previously  have  been  or 
who  suhseciuently  mav  he;  identified  hv 
the  .Settling  Firm.  UB.S  AC  or  any  U..S. 
or  non-U. .S.  regulatory  or  enforcement 
agency  as  having  been  resjionsihle  for 
the  Conduct  in  any  capacity  without 
first  making  a  further  apjilieation  to  the 
Commission  iiursuant  to  section  t)(c). 

Temporary  Order 

The  Commission  has  considered  the 
matt(!r  and  finds  that  A])])lii:ant.s  have 
made  the  neces.sary  showing  to  ju.stify 
granting  a  temjxirary  exemption. 

Accordingly. 

It  is  h(nv})y  ovdtnvd,  jiursuant  to 
section  9(c)  of  the  Act.  that  the 
Ajiplicants  and  the  other  (Covered 
Persons  are  granted  a  temporary 
exemiition  from  the  iirovisions  of 
.section  S)(a),  effective  forthwith,  solelv 
with  respect  to  the  Cuilty  Plea,  subject 
to  the  conditions  in  the  a])])lication, 
until  the  date  the  Commission  takes 
final  action  on  their  application  for  a 
IMirmanent  order. 

By  llu!  Commission. 

Kli/abeth  M.  Murphy, 

Saerdarv. 

|I  K  Doc.  V(n:t-()4(n:i  Filed  iiml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68933;  File  No.  SR-CBOE- 
2013-020] 

Regulatory  Organizations;  Chicago 
Board  Options  Exchange, 

Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Renew  an  Existing 
Pilot  Program  for  an  Additional 
Fourteen  Months 

luibniarv  14.  201  3. 

Pursuant  to  .Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934  (the 
"Act”).'  and  Rule  19h-4  thereunder,^ 
notice  is  hereby  given  that  on  Fehruarv 
7.  2013.  (ihicago  Board  Options 
fixchange.  lncor])orated  (the  "lixchange” 
or  "CBOE”)  filed  with  the  Securities 
and  lixchange  Commission  (the 
"(Commission")  the  pro])osed  rule 
change  as  de.sc:rihed  in  Items  I  and  II 
below,  which  Items  have  htum  jnepared 
by  the  Exc:hange.  The  Commission  is 

'  15  li..S.C.  7Hs(l))(l). 

-  17  CFK  24().l<ll)-4. 
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])ul)li.shing  this  notici;  to  solicit 
coinnuaits  on  the  proposed  rule  change 
Irom  int(!r(!sted  ])ersons. 

I.  Sell-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (liange 

The  h]xchange  proj)oses  to  renew  an 
(!xisting  ])ilot  j)rogram  for  an  additional 
fonrt(!en  months,  lliuha'  the  existing 
pilot  program,  tlu;  Exchange  is 
])ermitte(l  to  list  P.M. -settled  t)])ti(ais  on 
hroad-ha.sed  indexes  that  ex])ire  on:  (a) 
any  Friday  of  the  month,  other  than  the 
third  Friday-of-the-month  ("End  of 
Week  Ex])irations"  or  ‘TiOWs"),  and  (h) 
the  last  trading  day  of  the  month  (“End 
of  Month  I'Njnrations”  or  "EOMs").  The 
text  of  the  proposed  rule  change  is 
]a()vided  hidow. 

(additions  are  italic;ized;  deletions  are 
IhracketedI) 

*  *  *  lit  * 

(liif:ago  Hoard  Options  Exchange, 
Incorporated  Rules 

***** 

Rule  24.9.  Terms  of  Index  Option 
Oontracis 

(a)-(d)  No  c;hange. 

((!)  End  of  Weak/End  of  Month 
Expirations  Pilot  Program  (“E()\\7E()M 
Pilot  Program”) 

(1)  hind  of  Week  ("EOW")  Ex])irations. 
The  Exchange  may  o])en  ha-  trading 
I'XlWs  on  anv  broad-based  index  eligible 
for  regular  options  trading  to  ex])ire  on 
any  Friday  of  the  month,  othm'  than  the 
third  Friday-of-the-month.  EOWs  shall 
1)(!  subject  to  all  provisions  of  this  Rule 
and  treated  the  same  as  options  on  the 
.same  underlying  index  that  expire  on 
the  Saturday  following  the  third  Friday 
of  the  month;  providetl.  however,  that 
EOWs  shall  he  P.M.-settled. 

(2)  End  of  Month  (“EOM”) 

Ex])irations.  The  Exchange  may  open  for 
trading  EOMs  on  any  hroad-l)a.sed  index 
eligible  for  regular  options  trading  to 
expire;  on  last  trading  day  of  the  month. 
l'X)Ms  shall  he  subject  to  all  provisions 
of  this  Ride  and  treated  the  same  as 
o])tions  on  the  same  underlving  index 
that  expire  on  the  Saturday  following 
the  third  ITidav  of  the  month;  jirovided, 
however,  that  EOMs  shall  be  P.M.- 
.settled. 

(3)  Duration  of  EOW/EOM  IMlot 
Program.  The  EOW/EOM  Pilot  Program 
.shall  he  through  IFehruarv  14.  2()13| 
April  1 4,  2014. 

(4)  EOW/EOM  Trading  Honrs  on  the 
East  Trading  Day.  On  the  last  trading 
day.  transactions  in  ex])iring  EOWs  and 
E()Ms  may  he  effected  on  the  Exchange 
between  the  hours  of  8:30  a.m.  (Ohicago 
time)  and  3:()()  p.m.  (Ohicago  time).  This 
subsection  (4)  a])plies  to  all  outstanding 


expiring  EOW  and  EOM  Expirations 
listed  on  or  before  May  6,  2011  and  all 
EOWs  and  EOMs  listed  thereafter  under 
the  EOW/EOM  Pilot  Program. 

*  *  *  Interpretations  and  Policies: 

.01-13  No  change 
***** 

The  text  of  the  projiosed  rule  change 
is  akso  available  on  the  lixchange's  Web 
site  (hitp://\v\\’\\’.cl)oa.com/Ahont(iB()E/ 
(iPOELagcdllagnlatoiyl  loma.asjjx),  at 
the  Exchange's  Office  of  the  Secretarv. 
and  at  the  Oommission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(lhange 

In  its  filing  with  the  Commi.ssion.  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  pro])o.sed  rule  change  and  di.si:u.s,sed 
any  comments  it  rec;eived  on  the 
jiroposiid  rule  change.  The  text  ofthe.se 
statements  may  be  examined  at  the 
jilaces  sjiecified  in  Item  IV  below.  The 
Exchange  has  pre|)ared  summaries,  set 
forth  in  sections  A,  13,  and  C  below,  of 
the  mo.st  significant  asjiects  of  such 
statements. 

A.  Salf-Hagnlatorv  Organization’s 
Statomant  of  tiw  Pnrposo  of  and 
Statutory  Basis  for,  tha  Proposed  Bide 
Ohange 

1.  Purpo.se 

On  Sejitember  14.  2()1(),  the 
Oommission  approved  a  CI50E  proposal 
to  establish  a  pilot  ])rogram  under 
which  the  Ext;hange  is  permitted  to  li.st 
P.M. -.settled  o])tion.s  on  hroad-ha.sed 
indexes  to  expire  on  (a)  any  Friday  of 
the  month,  other  than  the  third  Friday- 
of-the-month,  and  (h)  the  last  trading 
day  of  the  month. '  Under  the  terms  of 
the  End  of  Week/End  of  Month 
lixjiirations  Pilot  Program  ("Program”), 
EOWs  and  EOMs  are  permitted  on  any 
broad-based  index  that  is  eligible  for 
riigular  options  trading.  EOWs  and 
EOMs  are  cash-settled  and  have 
European-style  exerci.se.  The  proposal 
became  effective  on  a  pilot  basis  for  a 
period  of  fourteen  months  that 
commenced  on  the  niixt  full  month  after 
approval  was  received  to  e.stahlish  the 
Program^  and  was  suh.seiiuently 
extended.'’  The  Program  is  .schiiduled  to 
ex])ire  on  Eehrnary  14,  2013.  The 
Exchange  believes  that  the  Program  has 


'.SV'c  .Siu:iiiili(!S  lAclian^o  Act  Kdii.isi!  No.  1 
(.SoptoinlxM'  1-4.  2(110).  7.')  I'  K  (.SoploinlHM’  21. 

2010)  (onlor  approviiif;  .SK-(:ii()l';-2000-075). 

^1(1. 

St'i!  .S(!(:urili(!s  Kxclianao  Acl  Koloa.si!  No.  (>.'i741 
(Novonibor  14.  201 1).  70  I'K  72010  (NovimiiIxm' 2 1 . 
201  1)  (iinniodialdv  i!ll(K;liv(!  nilo  cliaiiao  oxUindina 
llii!  I’roaram  llirou^^h  l-'obruary  14.  2013). 


been  succe.ssful  and  well  received  by  its 
Trading  Permit  Holders  and  the 
investing  |)uhlic  during  that  |sicl  the 
time  that  it  has  been  in  ojieration.  The 
Exchange  hereby  proposes  to  extend  the 
Program  for  an  additional  fourteen 
months,  so  that  it  will  expire  on  April 
14,  2014.  This  jiroposal  does  not  reipiest 
any  other  changes  to  the  Program. 

Pursuant  to  the  order  approving  the 
establishment  of  the  Program,  two 
months  prior  to  the  conclusion  of  the 
pilot  period.  (330E  is  recpiired  to  submit 
an  annual  report  to  the  (Commission, 
which  addres.ses  the  following  areas: 
Analysis  of  Volume  (l|)en  Interest, 
Monthly  Analysis  of  EOW  EOM 
Trading  Patterns  and  Provisional 
Analysis  of  Index  Price  Volatility.  The 
Exchange  has  submitted,  under  separate 
cover,  the  annual  report  in  connection 
with  the  pre.sent  propo.sed  rule  change. 
Confidential  treatment  under  the 
Freedom  of  Information  Act  is  reqne.sted 
regarding  the  annual  report. 

If,  in  the  future,  the  Exchange 
])ropo.ses  an  additional  extension  of  the 
Program,  or  should  the  Exchange 
propo.se  to  make  the  Program  permanent 
(which  the  Exchange  currentlv  intends 
to  do),  the  Exchange  will  submit  an 
annual  rejiort  (addressing  the  same 
areas  referenced  above  and  consi.stent 
with  the  order  approving  the 
establishment  of  the  Program)  to  the 
Commission  at  least  two  months  jirior  to 
the  expiration  date  of  the  Program.  The 
annual  report  will  he  juovided  to  the 
(Commi.ssion  on  a  confidential  basis. 

Any  positions  established  under  the 
Program  will  not  he  impacted  by  the 
expiration  of  the  Program. 

The  Exchange  believes  there  is 
sufficient  investor  interest  and  demand 
in  the  Program  to  warrant  its  extension. 
The  Exchange  believes  that  the  Program 
has  provided  inve.stors  with  additional 
means  of  managing  their  risk  exposures 
and  carrving  out  their  investment 
objectives.  Furthermore,  the  Exchange 
has  not  exiierienced  any  adver.se  market 
effects  with  res))i;ct  to  the  Program. 

The  Exchange  believes  that  the 
pro])o.sed  extension  of  the  Program  will 
not  have  an  adverse  impact  on  cajiacity. 

2.  Statutory  Basis 

Thi;  Exchange  believes  the  jiroposed 
rule  change  is  consi.stent  with  the 
Securities  Exchange  Act  of  1934  (the 
"Act”)  and  the  rides  and  riigulations 
thereunder  applicable  to  the  Exchange 
and.  in  particular,  the  re(|uirements  of 
Section  6(1))  of  the  Act.'*  Specifically, 
the  Exchange  believes  the  proposeil  rule 
change  is  consi.stent  with  the  Section 


'•  1.T  ll..S.t:.  7Hl(t)). 
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()(!))(.'>)  7  re(]uirenu;nts  that  tlie  riihis  of 
an  exchange  he  desigiu'd  to  priivent 
irandulent  and  inanipnlativi!  acts  and 
practices,  to  promote  just  and  ecpiitahle 
jjrinciples  ot  trade,  to  foster  coo|)eration 
and  coordination  with  persons  engaged 
in  regulating,  chsning.  settling, 
processing  inlbrination  with  respect  to. 
and  facilitation  tran.sactions  in 
securities,  to  remove  impediments  to 
and  perfect  thi;  mechanism  of  a  Irec;  and 
op(m  market  and  a  national  market 
system,  and.  in  general,  to  |)rotect 
investors  and  tlu;  puhlic  intenist. 
Additionallv.  the  Fxchange  believes  the 
j)ro|)osed  ride  change  is  consistent  with 
the  .Section  ()(b)(.T)'‘  requirement  that 
the  rides  of  an  exchange  not  be  designed 
to  permit  unfair  di.scrimination  between 
customers,  issuers,  hrokiirs.  or  dealers. 

In  iiarticular.  the  Exchange  believes 
that  the  Program  has  been  successful  to 
date  and  states  that  it  has  not 
encountiired  any  jirohlems  with  the 
Program.  The  proposed  rule  change 
allows  for  an  extension  of  tin;  Program 
for  the  benefit  of  markid  particijiants. 
Additionally,  the  Kxchange  believes  that 
then!  is  demand  for  the  ex|)irations 
offered  under  the  Program  and  believes 
that  that  ITIWs  and  I-X)Ms  will  continue 
to  provide  the  investing  iniblic  and 
other  market  |)artici|)ants  increasiid 
opiiortimities  to  blitter  manage  their  risk 
exjiosure. 

n.  Salf-Jh^guldlorv  Organization's 
StatcnwnI  on  Burden  on  Ooinpetition 

CHOP  does  not  helievi;  that  the 
propo.sed  rule  change  will  inqiose  anv 
burden  on  competition  that  is  not 
nece.ssarv  or  appropriate  in  furtherance 
of  the  jnirpo.ses  of  the  Act.  .Specifically, 
the  Exchange  believes  that,  by  extending 
the  exjiiration  of  the  Program,  the 
pro|)o.sed  rule  change  will  allow  for 
further  analysis  of  the  Program  and  a 
determination  of  how  the  Program  shall 
he  structured  in  the  future.  In  doing  so. 
the  projiosiul  rule  change  will  also  .serve 
to  jiromote  regnlatorv  claritv  and 
consistency,  therehv  reducing  burdens 
on  the  markiitplace  and  facilitating 
investor  jirotection. 

O.  Self-Iiogalatorv  Organization's 
Statement  on  Oonnnents  on  the 
Proposed  Pale  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 


"Id. 


III.  Date  of  En’eclivene.ss  of  the 
Proposed  Rule  (3iange  and  Timing  for 
(kimmission  Action 

The  Exchange  has  filed  the  jiroposed 
rule  change  pursuant  to  .Section 
l‘)(b)(3)(A)(iii)  of  the  Act  *'  and  Rule 
l‘)b^(f)(())  thereunder."’  because  the 
|)roposed  rule  change  does  not:  (i) 
.Significantly  aflect  the  jirotection  of 
investors  or  the  puhlic  interest;  (ii) 
impo.se  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(;ommission  may  designate,  if 
consi.stent  with  the  protection  of 
investors  and  the  public  interest,  the 
proiiosed  rule  change  has  become 
effective  jnirsuant  to  Section  10(b)(3)(A) 
of  the  Act  "  and  Ruli!  1t)h-4(f)(())(iii) 
thereunder. 

The  Exchange  has  askiul  the 
(Commission  to  waive  the  3()-dav 
ojierative  delay.'  *  'I'he  (Commi.ssion 
beliiives  that  waiving  the  3()-dav 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  puhlic 
interest  hecau.se  it  will  allow  the 
Program  to  continue  uninterruptiMl. 
Accordingly,  the  (Commi.ssion 
designates  the  |)roj)osal  operative  iqion 
fi  1  i  ng. '  •' 

At  any  time  within  80  days  of  the 
filing  of  the  iiroposiul  rule  changi;.  thi; 
(Commission  summarilv  mav 
temporarily  suspend  such  rule  change  if 
it  a|)pear.s  to  the  (Commi.ssion  that  such 
action  is  neciis.sarv  or  ap|)ropriate  in  the 
puhlic  intiirest,  for  tlii;  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  pur|)oses  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
sliould  be  approved  or  disapproved. 

IV.  Solicitation  of  (Comments 

Interestiid  jiersons  are  invited  to 
submit  writtim  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  thi;  Act. 
Comments  may  be  submitted  hv  anv  of 
the  following  miithods; 


••1.'-.  ll-.S.C.  7Ks(l))(:i)(A)(iii). 

I"  17  CI'K  24().l!l!)-4(l)((l). 

"  1.5  tI..S.(;.  7«s(l))(:i)(A). 

'-17  CI'K  24(l.1!ll)-4|r)((>)(iii).  In  iiddition.  Ruin 
l‘li)-4(l)((>)  |•(((|Mi^(!s  ii  s(!ll-n!‘;idal()i'v  orgiiiii/.aliiiii  In 
^ivn  till!  Cnininission  wi  ittnn  noticiMil  its  intent  to 
lil(!  tlu!  proposed  ride  (:lianf>e  at  least  live  Inisiness 
days  prior  to  the  date  ol  filing  ol  the  pniposed  ride 
change,  or  sncli  shorter  time  as  designated  hv  the 
Commission.  The  l-Achan^e  has  satislied  this 
re(|uirement. 

I  ‘  17  CI'K  :i4tt.l‘ll)-4(r)(li)(iii). 

For  purposes  onlv  (d  \vaivin}>  the  .'itl-dav 
o|)eralive  delay,  the  Commission  has  considered  the 
proposed  rule  change's  impact  on  eliiciencv. 
competition,  and  capital  lormation.  15  ll.S.C.  7Hc(l). 


Fh  H.tronic  Com  men  ts 

•  Use  the  (Commission's  Internet 
comment  form  (http://\v\\  \\’. sec.gov/ 
rides/sro.shtnd):  or 

•  .Sitnd  ill!  itmail  to  ride- 
comments@sec.gov.  Pleti.si!  include  File 
Numher  .SR-(Cb()E-2()  13-021)  on  the 
subject  line. 

Paper  Comments 

•  .Send  ])a])er  commitnts  in  tripliciite 
to  1‘Clizabeth  M.  Murphv.  .Sitcretary. 
.Sitcurities  iind  Exchitnge  (Commission. 
100  F  .Street  NE..  Washington.  D(C 
20''i40-1000. 

All  submissions  should  refer  to  File 
Number  .SR-(Cb()E-201 3-020.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
(Commission  jnocess  and  review  your 
comments  more  efficiently,  jilease  u.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (http://\v\v\v. sec.gov/ 
rales/sro.shtml).  (Copies  of  the 
submission,  all  subseijuent 
amendments,  all  written  st.itements 
with  ritspitct  to  tin;  pro]K)sed  rule 
change  that  are  filed  with  the 
(Commi.ssion,  <ind  all  written 
communiciitions  relating  to  the 
liroiHi.sitd  rule  change  hittween  the 
(Commi.ssion  <md  anv  person,  other  thitn 
those  that  mav  he  withheld  from  the 
inihlic  in  accordance  with  the 
])rovisions  of  .I  l)..S.(C.  .'i.')2,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  buhlic 
Reference  Room,  100  F  .Street  NE.. 
Washington.  DCC  2().'j49  on  official 
business  days  between  the  hours  of 
1  ():()()  a.m.  and  3:00  ]).m.  (Cojiies  of  such 
filing  al.so  will  he  available  for 
inspection  and  cojiying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  (Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  oidv 
information  that  you  wish  to  make 
available  puhlii:ly.  All  submissions 
should  refer  to  File  Number  .SR-(CH(3E- 
2013-020  and  should  hi;  submitted  on 
or  before  March  l.'i.  2013. 

For  till!  (Cunnnissioii.  liy  llin  Division  of 
Trading  and  Markets,  pnrsnani  lo  delegated 
antliorilv. 

Kevin  M.  O’Neill, 

Depiitv  Secretary. 

IFK  Doe.  2(n:f-()4()14  '•'iled  2-21-i;i;  K:45  am| 
BILLING  CODE  8011 -01 -P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68944;  File  No.  SR-CBOE- 
2013-019] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to 
Market-Maker  Continuous  Quoting 
Obligations 

l•'(!l)^llilrv  l.T.  201 3. 

l^irsuant  lo  Section  l‘)(l))(  l)  of  the 
Scuairities  lixcliangc!  Act  of  15)34  (th(! 
“Act”),'  and  Rule  15)l)-4  iherennder,- 
notice  is  heret)y  given  that  on  Fel)rnarv 
4,  2013,  Chicago  board  0])tion.s 
hNcliange.  lncori)orate(l  (the  “Exchange" 
or  “CBOE”)  filed  with  the  Securities 
and  Exchange  Coimnission  (the 
“('omniission")  the  proposed  rule 
change  as  described  in  Items  1.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Cc)mmi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  |)ro])o.ses  to  amend  its 
Rules  ndatlng  to  Market-Maker 
continuous  (pioting  obligations.  The  text 
of  the  ])roi)osed  rule  change  is  available 
on  the  Exchange's  Web  site  (http:// 
www.choc.coin/AhoutCJBOE/ 
(13()H]A!;^aIIi(;^iiI(itorvI Ionic. (isi)x),  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  iiudnded  statements 
concerning  the  purpose  of  and  ha.sis  for 
the  ])roj)osed  rule  change  and  discus.sed 
any  comments  it  nu'.eived  on  the 
pro])o.sed  rule  change.  The  text  of  these 
.statements  may  he  examined  at  the 
places  s])ei:ified  in  Item  IV  below.  The 
Exchange  has  prej)ared  summaries,  set 
forth  in  sections  A,  13,  and  C  below,  of 
the  most  significant  as])(;cts  of  such 
.statements. 

A.  ScIf-BcgiilotoiY  Orgonizot ion’s 
Stdtoincnt  ol  the  Purpose  of.  and 
Statntorv  Basis  for.  the  Proposed  Bide 
('Aiange 

1.  Puri)ose 

The  ])ur])ose  of  the  proposed  rule 
change  is  to  add  language  to  Extdiange 


>  l.S  IK.S.C.  7«s(l))(l). 
-  17  CKK  24().l!ll)-4. 


Rides  8.7,  8.13,  8.1. 'iA,  8.8.''i,  and  8.5)3  to 
exclude  intra-day  add-on  series  (“Intra¬ 
day  Adds”)  on  the  day  during  which 
such  series  are  added  for  trading  from 
Market-Makers’  *  ipioting  obligations.^ 
Additionally,  the  pro])osed  ride  change 
clarifies  in  Rules  8.13,  8.1. '513,  and  8.87 
that  Preferred  Market-Makers 
(“PMMs’’)  T  bead  Market-Makers 
(“I.MMs”)'*.  and  Designated  Primarv 
Market-Makers  (“DI^Ms”)  ^  and 
electronic  DPMs  (“e-DPMs”)", 


'  .Si;(!  I'AcliiiiiHi!  Kiili!  a.  I .  which  ilclincs  a 
■‘Maikcl-MakiM"  as  "an  individual  'I’radinf'  I’nrinit 
1  loldnr  or  a  TPH  organizalion  that  is  mf’istiM'iKl  willi 
till!  hxchaiigi!  lor  the  |)ur|)osi!  of  making 
transactions  as  a  dealer  specialist  on  the  8xchan”e. 

•The  Hxdianjie  recently  pro|)osed  to.  amoii" 
other  thinj>s.  (a)  reduce  to  IKl'Mi  the  percentage  of 
time  for  which  a  Market-Maker  is  reipiired  to 
provide  electronic  quotes  in  an  appointed  option 
class  on  a  givesn  trading  day  and  (h)  to  int:rease  to 
the  lessc!!'  cd  (l‘l‘’/(i  or  l(K)''/o  minus  oni!  call-put  pair 
the  |)ercentage  of  serii!s  in  which  Liiad  Market- 
Makers.  Designatcid  Primarv  .Market-Makcirs  and 
llecMrouic  Designatcid  Primarv  .Market-.Makers  must 
provide  continuous  electronic,  cpiotcis  in  their 
a|)pointc!cl  classes,  whicli  |)roposc!cl  rule!  cliange  was 
immi!clialc!lv  c!ffc!c:tivi!  upon  hliug.  .S’c!ci  .Sc!c:urilic!s 
lOxcliangc!  Act  Kc!h!ast!  No.  1174  It)  (|ulv  1 1 .  2t)12).  77 
I  K  421)40  Only  17.  2012)  (.SK-(:ii()i:-2012-004):  .see 
c/Aso  .Sc!c:uritic!S  Kxcliangc!  Act  Keli!asi!  No.  07(i44 
(August  i:i.2012).  77  PK  4>m4ti  (August  17.2012) 
(.SK-(lU)l';-2t)  12-077)  (immi!cliatc!ly  (!ffc!ctivc!  rule! 
(liangc!  to  ch!lav  the  imph!mi!ntation  date!  of  thi! 
pro|)osc!cl  rule!  cliangi!  in  rule  filing  .SK-diOK- 
2012-004  and  lo  inciic:atc!  that  thi!  Ivxcliangc!  will 
announc.c!  the  nc!W  implementation  dale!  hv 
Ki!gulatorv  (arcular);  svn  (iIno  .See:uritic!s  and 
I'ixcliaugc!  Act  Kc!h!asi!  No.  082 IS  (Novi!mhi!r  Cl. 
2012).  77  I  K  00007  (Novemher  20.  2012)  (.SK- 
(!li()i:-2012-100)  (immc!cliati!lv  c!ffc!ctivc!  rule! 
iliangc!  to  furthi!r  dc!lav  thi!  implementation  dale  of 
the  proposed  rule  change  in  rule  filing  .SK-(l!Oli- 
2012-004  and  lo  indicate  that  the  IJxcliange  will 
announce  the  new  implement  date  hv  Kegulalorv 
(arcular).  In  addition,  the  Kxchange  riaienlly  filed 
an  effective  rule!  proposing  to  c!xclucle  seric!s  that 
have!  a  time  to  c!Xpiration  of  nine  months  or  more 
from  i;xc;hangc!  Preferrc!cl  Market  Maker's 
continuous  quoting  ohligalion.  .See  .Scaairilicrs  and 
lixcliangc!  Act  Kc!lc!a.sc!  .No.  08(i0l  (lanuarv  18.  20i;i). 
78  I-’K  .'i,')48  (lanuarv  2.').  2()i:i)(.SK-(;i!{)i;-20i:!- 
008).  The  rule  tc!Xt  in  this  filing  includes  the 
effective  (hut  not  implc!menlc!ci)  changccs  lo  the  rule 
tci.xl  made!  hv  rule!  filings  ,SK-(l)Ol:;-20 12-004  and 
.SK-(l)OK-20i:i-008.  The  Kxcliauge  cixpects  to 
imple!mc!nl  the  c!ffectivc!  rule!  cliangc!s  lo  cpioling 
ohligalicms  in  filings  .SK-(:BOh’-20 12-004  and  .SK- 
(:ii()K-20i:i-008  in  c:onjunction  with  the 
implc!mc!nlalicin  oflhc!  proposed  rule  cliange  in  this 
filing. 

'■  .See  I'Acliangc!  Kulc!  8. 1 8.  wlucli  defines  a 
"Preferred  Markel-.Makc!r"  as  a  specific:  Markccl- 
Makc!!'  clesignalc!cl  hv  a  Trading  Peermil  1  lolcler  to 
rec:eive  that  Trading  Permit  Holder's  orilcus  in  a 
spccciific:  c:lass. 

'’.See  l-Achangc!  Kulc!  8. l.SA.  whic;h  clefinccs  a 
"I.csicl  Market-Maker"  as  a  Market-Maker  in  good 
standing  appoinicul  hv  the  l')xc:hangc!  "in  an  o|)tion 
class  for  whic:h  a  DPM  has  not  licHcn  appointed 


rosiioctivolv  (M<irki!t-Mak(!i'.s,  PMM.s, 
EMMs,  DRM.s  and  o-DRM.s  am 
colloctivoly  rofornul  to  in  thi.s  filing  as 
“Mai'kot-Makors”  imlo.ss  tho  contoxt 
providos  othorwi.so)  may  still  rocoivo 
|)ai'ti(:i])iition  ontitlonumts  ])iirsnant  to 
thoso  Riilos  in  all  Intra-dav  Adds  on  tho 
day  during  which  such  sorios  aro  added 
for  trading  in  which  they  aro  ((noting 
provided  that  Market-Maker  meets  all 
other  entitlement  reiiiiirements  as  .set 
forth  in  the  apjilicahle  ride. 

Intra-Adds  are  series  that  are  he  |.sic| 
added  to  the  Exchange  .system  after  the 
opening  of  the  Exchange.  These  series 
may  he  added  throughout  the  trading 
day  which  differs  from  other  newly 
added  series  which  are  only  added  prior 
to  the  beginning  of  trading.  In  the  event 
a  series  is  added  after  the  open  of 
trading  on  the  Exchange,  the  Exchange, 
in  real  time,  disseminates  a  mes.sage  to 
the  Exchange  apjilication  program 
interfaces,  which  any  Exchange  Trading 
Permit  Holder  (“TPH”)  can  receive,  that 
a  new  .series  has  been  li.sted.  In  addition, 
there  is  a  corresponding  product  state 
change  me.ssage  disseminated  when  the 
new  .series  moves  from  pre-opening 
rotation  to  an  open  state.  Any  Market- 
Maker  with  an  <i])])ointment  in  the  class 
in  which  the  series  was  added  is 
permitted  to  (piote  in  the  new  series. 

(airrently.  Exchange  Rules  8.7.  8.13. 

8.1. '5A.  8.8.').  and  8.5)3  inipo.se  certain 
obligations  on  Market-Makers,  PMM.s. 
EMMs.  DPMs,  and  e-DPMs. 
respectively,  including  obligations  to 
provide  continuous  electronic  (piotes. 
l)))on  implementation  of  the  recent  rule 
change  to  Market-Maker’s  continiions 
(pioting  obligations,''  Rules  8.7,  8.13, 

8.1. '5A,  8.8.').  and  8.5)3  will  reiiiiire  that 
Market-Makers  generally  maintain 
continuous  electronic  (piotes  as  follows: 

•  Rule  8.7((l)(ii)(B)  will  nujiiire  that 
Market-Makers  provide  continiions 
electronic  ((notes  when  ((noting  in  a 
(larticiilar  class  on  a  given  trading  day 
in  60%  of  the  non-adju.sted  o()ti()n  .series 
of  the  Market-Maker’s  a|)j)()inte(l  cla.ss 
that  have  a  time  to  ex()iration  of  less 
than  nine  months: 

•  Rule  8.13(d)  will  re{(nire  that  PMMs 
(irovide  continiions  electronic  ((notes 
when  the  Exchange  is  o()en  for  trading 
in  at  least  the  le.sser  of  5)5)%  or  100% 
niiniis  one  call-()nt  ()air  of  the  non- 
adjiisted  ()|)ti()n  series  that  have  an 
ex()irati()n  time  of  less  than  nine  months 


'  .Si!i!  lAvliiiuj^i!  Kuli!  8.80.  wliiuh  ilufiuu.s  ii 
"l)i!si”niiti!(l  I’rimarv  MiU'ki!l-Miiki!r"  us  a  "Tl’ll 
oi'aaui/.alion  that  is  appriivoil  l>v  tiu!  I'Acliaii^i!  to 
funi:tiim  iu  alliK:ati!(l  socurilios  as  a  Markul-Ntakur 
*  *  *  aiiil  is  sul)ji!i:l  Id  till!  iihligatiims  uuili!r  Kulo 
8.8.S  *  * 

".Soi!  l•Al:llauf■l!  Ruli:  8.92.  which  ilofiuos  an 
“Kloctronic  Dl’M"  ns  a  “TIM  I  Oraanizaliim  that  is 


appr(ivi!(l  hv  tho  Kxchan^i!  Id  rcmololv  funcliDu  iu 
allDi:ati!(l  (ipliiui  classes  as  a  Dl’M  and  tii  fulfill 
c(!rlain  Dliligalions  nHiuircd  of  Dl’Ms  *  * 

".See  supra  udIo  4. 

.\  “call-put  pair"  is  diu!  call  and  oiii!  |)ul  that 
cover  till!  same  underlviua  instrument  and  have  the 
.same  expiraliDii  dale  and  exercise  price. 
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of  each  class  for  which  it  receives 
I’refernul  Markiit-Maker  ordcns; 

•  Rule  8.  l.'>A(l))(i)  will  retiuire  that 
LMMs  |)rovi(te  continuous  electronic 
(|Uotes  when  the  Fxchangi!  is  o])en  for 
trading  in  at  lea.st  the  lesser  of  OtI'K)  or 
1()()%  minus  one  call-put  pair  of  the 
uon-a(ljust(!(l  option  .series  within  their 
assigned  cla.sses: 

•  Rule  H.H.'ilaKi)  will  nupiire  IlRMs  to 
provide  continuous  electronic  (piotes 
when  the  Fxchange  is  open  for  trading 
in  at  lea.st  the  le.sser  of  tttt'k)  or  100% 
minus  one  call-pnt  i)air  of  tin;  non- 
adjnsteul  option  sin  ies  of  each  class 
allocated  to  it:  ami 

•  Rule  8.H3(i)  will  retiuire  e-llPMs  to 
|)rovide  continuous  electronic;  cjuotccs 
when  the  Fxchange  is  open  for  trading 
in  at  lc;a.st  the  hi.s.ser  of  90%  or  100% 
minus  one  call-put  pair  of  the  non- 
adjustcul  option  sericis  of  ccach  allocated 
class. 

Fxchange  Rides  8.13.  8.1.'iH,  and  8.87 
provide  that  PMMs.  LMMs.  and  DPMs. 
and  e-DPMs,  respectively,  generallv  will 
receive  the  following  participation 
entitlements  in  their  assigned  clas.ses 
when  (|noting  at  the  best  price  if  thev 
satisfy  their  ohligations  and  other 
conditions  set  forth  in  the  rides; 

•  Rule  8.13(c)  provides  that  a  PMM 
will  receive  a  participation  entitlement 
of  40‘/'o  when  there  are  two  or  more 
Market-Makers  cpioting  at  the  best  price 
on  the  Fxchange  and  .'i0%  when  there 
is  only  one  other  Market-Maker  (pioting 
at  the  best  price  on  the  Fxchange; 

•  Rule  8.1.'jn(c)  jirovides  that  an  LMM 
wilt  receive  a  particijiation  entitlement 
of  .'10%  when  there  is  one  Market-Maker 
akso  (luoting  at  the  best  jtrice  on  the 
k]xchange.  40‘J{>  when  there  are  two 
Market-Makers  also  cjuoting  at  the  best 
price  on  the  Fxchange.  and  30%  when 
there  are  three  or  more  Market-Makers 
akso  cpioting  at  the  best  pric;e  on  the 
Fxchange;"  and 

•  Rule  8.87(h)(2)  provides  that  the 
cc)llec:tive  DRM/e-DRM  i)artic:ij)atic)n 
entitlement  will  he  .10%  when  there  is 
one  Market-Maker  also  cjuoting  at  the 
best  |)rii:e  on  the  Fxt:hange,  40%  when 
there  are  two  Market-Makers  also 
cpioting  at  the  best  pric:e  on  the 

k] xc:hange.  and  30“/(>  when  there  are 
three  or  more  Market-Makers  also 
cpioting  at  the  best  ])rit:e  on  the 
Fxi:hange.'“ 

' '  li  iiuiri!  tliiin  OIK!  LMM  is  (Militlisl  to  ii 
|)iii1i(:i|iiition  onlitloiiuMil.  Ilic  (!nlitl(Mn(!nl  will  lx- 
(listrihiilfxl  (H|U!iIIv  iiinon^  (!li"il)l(!  LMMs. 

'-llu!  piirticipiilion  ((iilillomonts  ol  I’MMs. 

LMMs,  Dl’Ms  and  ivDI’Ms  art!  Iiasiul  on  llu;  niiiniKa' 
ol  ixintracls  nanaininn  altctr  all  public  custonu^r 
oril(!rs  in  llio  book  at  tin;  b(!st  price  on  tbe  Lxebange 
have;  iMxai  satisiual.  .Xdditionallv.  a  I’MM.  LMM. 

l) I*M  or  e-l)l’M  may  not  Ix!  ail(x;al)Kl  a  total  (pianlitv 
<>rc!aler  tban  tbe(|uantily  Ibr  wbicb  the  I’MM.  LMM. 


Onc.e  the  Fxch;mge  implements  the 
rule  t:hange  refercnic.ed  above,  Fxc.hange 
Rule  l.l(c,ci:)  will  provide  that  a  Market- 
Maker  who  is  obligated  by  Fxc:hange 
Rules  to  ])rc)vide  c.onlinuous  elet:tronit: 
cpiotes  will  hc!  deemed  to  hiive  provided 
“i:ontinuous  electronic;  cpiotcts”  if  the 
Market-Milker  jirovides  elec;troinc;  two- 
sided  cpiotes  for  tH)%  of  the  time  tliiit 
the  Mtirket-Miiker  is  recpiired  to  provide 
c!lec:lrc)nit;  cjiiotes  in  an  appointed  option 
c;lass  on  a  given  tniding  day.  'khe  rule 
will  still  provide  that  if  a  tei;hnic;al 
failure  or  limitation  of  a  svstein  of  the 
Fxchange  jnevents  the  Market-Maker 
from  maintaining,  or  from 
t;c)minunii;ating  to  the  Fxt:hange.  tiinelv 
and  ac;c;nrate  elec;tronic;  cpiotes  in  a 
c;lass,  the  duration  of  snc;h  lailure  will 
not  he  c.cmsidered  in  determining 
whether  the  Market-Maker  has  .satisfied 
the  90%  cpioting  standard  with  respei;t 
to  that  c)])ticm  i:las.s.  In  addition,  the  rule 
will  still  ])rc)vicle  that  the  Fxc;hange  may 
i;cmsider  other  ccx(;eptions  to  this 
c;cmtinuous  elec;tronii;  c]Uote  obligation 
based  cm  demonstrated  legal  or 
regulatory  recpiireinents  or  other 
mitigating  c;iri;unistam:es.' ' 

In  order  to  c;om])lv  with  their 
c;cmtinncms  cpioting  obligations. 
Fxc;hange  Market -Makers  have 
automated  systems  in  plac;e  that  use 
c;cmi])lex  c;alc;ulaticms  based  cm  a  variety 
of  market  fac;tc)rs  to  c:c)mpute  cpiotes  in 
their  aiipointed  c:la.sses  and  transmit 
these  cpiotes  to  the  I';xc;hange’s  1  Ivhricl 
Trading  System  (the  “.System”).'-'  Their 
system  c;c)mpulaticm.s  akso  iac;tc)r  in  their 
market  risk  models.  .Several  Market- 
Makers  have  c;c)ininunic;ated  to  the 
Fxc;hange  that  their  trading  svsteins  do 
not  autoinatic;ally  produc;e  c:ontinncms 
cpiotes  in  Intra-dav  Adds  cm  the  trading 
day  during  whic;h  tho.se  series  are 
added.  They  further  inclic;ated  that  the 
only  way  they  c;oulct  cpiote  in  the.se 
series  cm  the  trading  clay  during  whic;h 
they  were  added  would  be  to 
c;oinpletely  shut  clown  and  restart  their 
sy.stems.  As  a  result,  it  is  the  Exchange’s 
understanding  that  several  Market- 
Makers  do  not  c;nrrently  cjiiote  Intra-clay 
Adds  during  the  trading  clay  cm  whic;h 
sn(;h  series  are  added  (although  the 
Market-Makers  generallv  do  cpiote  these 
series  upon  the  o|)ening  of  the  next 
trading  clay,  assuming  tho.se  series  are 
still  listed  cm  the  Fxc;hange).  The 
recjuired  work  cm  Market-Makers' 

DI’.M  ()I'(!-I)1’M  is  (pulling  >il  tbc  best  price.  .See 
Kulcs  K.i:t(c)(i)  and  (ii)  (I’MMs).  K.lSlKb)  and  (c) 
(LMMs).  and  li.H7(b)(1  )(ii)  and  (iii)  (Dl’Ms  and  c- 
Dl’Ms). 

Star  siii>i(i  1X)I(!  4. 

'■*  "Hybrid  Trading  .Sysloin”  redors  to  tin; 
Lxebange's  trading  platlbrni  tbat  allows  Markcit- 
Maketrs  to  submit  cibsctronic  ipiotcrs  in  thiur 
appointiul  classes.  .S’e-e  Rule  L  l(aaa). 


.systems  to  cpiote  Intra-clay  Adds,  as 
further  c;ominunit;atecl  to  the  Fxc;hange, 
would  hc!  signific.'ant  and  c;c).stly. 

Intra-clay  Adds  make  it  extremely 
cliffic:ult  for  Mtirket-Makers  to  c;oin])ly 
with  their  obligation  to  cpiote  in  <i 
substantial  |)erc;entage  of  series  in  their 
appointed  c.lasses  during  a  trading  clay 
cm  whic;h  Intra-clay  Adds  are  added  in 
tho.se  c:lasses.  luir  example,  if  thctri!  are 
l.OOO  .series  li.sted  in  an  LMM’s 
appointed  c;lass  and  the  LMM  is  cjiioting 
in  900  of  these  series,  the  LMM  is  in 
coinplianc.e  with  the  c:urrent  mininnnn 
recpiirement  to  cpiote  in  90%  of  .series  in 
its  appointed  c;las.s  (assuming  the  LMM 
cpiotes  in  this  number  of  series  99%  of 
the  trading  day).  However,  if  an  Intra¬ 
day  Add  is  added  in  the  LMM’s 
ai)])ointeci  c;la.s.s  during  the  trading  clav, 
and  the  LMM’s  .system  does  not 
autc)matic;ally  cpiote  in  this  .series,  then 
the  I.MM  would  not  ciomjdv,  as  it  would 
he  cpioting  in  900  of  1 ,001  series.  This 
ncmc;c)inplianc;e  would  he  c;c)mpcninclecl 
if  more  than  one  Intra-dav  Add  is  li.sted 
in  a  class  during  the  same  trading  day. 
Further,  if  these  Market-Makers  turned 
their  systems  off  to  cpiote  in  Intra-dav 
Adds  cm  the  trading  day  during  whic;h 
those  .series  are  added,  then  the  Market- 
Makers  c;cmlcl  satisfv  the  standard  to 
ciuote  in  a  ininiimnn  perc;entage  of  series 
in  their  ajipointed  c;lasses  hut  would 
then  risk  violating  their  obligation  to 
cpiote  for  minimum  perc;entage  of  the 
trading  day  as,  lheoretic;ally.  these 
Market-Makers  might  need  to  repeatedly 
turn  their  sy.stems  off  to  acc;c)mmc)clale 
the  Intra-dav  Adds. 

As  inciic;atecl  above,  the  Fxc;hange 
intends  to  implement  changes  to 
c;cmtinuous  cpioting  obligations  that, 
among  other  things,  will  recpiire  PMMs, 
LMMs.  DPMs  and  oDPMs  to 
c;ontinnonsly  cpiote  in  at  lea.st  the  les.ser 
of  99%  or  100%  minus  one  c;all-put  pair 
of  series  in  their  apjiointed  cla.sses, 
whic;h  obligation  inc;ludc;s  Intra-dav 
Adds. Given  this  planned  heightened 
standard,  the  risk  that  these  Market- 
Makers  may  not  satisfy  their  cpioting 
obligations  if  they  are  recpiired  to  cpiote 
Intra-dav  Adds  inc;rea.ses. 

As  a  result  of  this  c;cmflic;t,  the 
(lending  heightened  cpioting  ohligations, 
and  the  c;onsiclerahle  c;ost  that  would 
otherwise  he  involved  to  adjust  their 
systems  to  cpiote  Intra-dav  Adds  on  the 
trading  day  during  whic;h  they  are 
listed,  several  PMMs  have  informed  the 
l’ixi;hange  that  they  intend  to  withdraw 
from  the  PMM  program,  while  other 
Market-Makers  have  reciuested  that  the 
Fxi;hange  suspend  their  pending 
ap|)lii:aticms  to  join  the  PMM  program. 


.See  supra  note  4. 
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'I’lie  Exchange  htilieves  that  it  would 
1)(!  iini)ractical)le.  ])articularly  given  tliat 
a  nuinl)er  ot  Market -Makers  use  their 
systems  to  (jiiote  on  innlti])le  markets 
and  not  .solely  on  the  I’Nchange,  for 
Mark(!t-Mak(;rs  to  turn  olT  their  entin; 
.systems  to  accommodate  (inoting  in 
Intra-day  Adds  on  the  dav  during  which 
tho,s(!  s(;ries  are  added  on  tin;  Exchange. 

In  addition,  the  Exchange  hcdieves  this 
would  interfere  with  the  continuity  of 
its  market  and  reduce  licinidity,  which 
would  ultimately  harm  investors  and 
contradicts  the  purpose  of  the  Market- 
Maker  continuous  ouoting  ohligation. 

rhis  ])ro])osed  rule  change  excludes 
Intra-day  Adds  from  the.se  continuous 
(jnoting  obligations  to  address  this 
conflict.  S])ecifically,  the  Exchange  is 
proposing  to  add  text  to  Rules  8.7.  8.13, 
8.1 5A,  8.85.  and  8.93  to  exclude  Intra¬ 
day  Add  on  the  day  during  which  such 
series  are  added  for  trading  from 
Market-Makers’  (pioting  obligations.  As 
mentioned  above,  based  on 
cfjiumunications  from  Market-Makers, 
the  Exchange  is  concerned  that 
additional  RMMs  may  withdraw  from 
the  EMM  program,  that  other  tyi)es  of 
Market-Makers  (])articnlarly  EMMs, 
DPMs  and  e-DPMs  given  their 
heightened  (pioting  obligations)  mav 
withdraw  from  their  class 
ap])ointments,  and  that  other  market 
j)articl])ants  may  he  discouraged  from 
recpiesting  Market-Maker  appointments 
or  ap])lying  to  the  EMM.  DPM  and  e- 
DPM  ])rograms  if  thev  are  nupiired  to 
(piote  Intra-day  Adds  on  the  trading  day 
during  which  those  .series  are  added 
under  the  new  (pioting  obligations.  The 
Exchange  believes  that  withdrawals 
from,  and  reduced  applications  for. 
Mark(rt-Maker  appointments  would 
negatively  impact  li(pii(lity  and  volume 
on  the  Exchange  in  tliose  classes.  The 
Exchange  heliev(is  that  providing 
Market-Makers  with  relief  from  their 
(pioting  obligations  with  rc^sjject  to 
Intra-day  Adds  on  the  trading  day 
during  which  thev  are  added  for  trading 
will  ])rev(;nt  tluise  withdrawals  and 
(aiconrage  market  particijiants  to  apply 
for  or  continue  their  Market-Maker  class 
aj)pointments. 

The  Exchange  does  not  believe  this 
relief  will  result  in  any  material 
decrease  in  li(pii(lity.  As  mentioned 
above,  it  is  the  Exchange’s 
under.standing  that  .several  Market- 
Makers  currently  do  not  (piote  Intra-day 
Adds  on  the  trading  dav  (hiring  which 
they  are  added,  so  the  Exchange 
believes  this  jiroposed  relief  would 
result  in  a  minimal  reduction,  if  any.  in 
li(pii(lity  in  tluise  seri(5s.  'I'liese  Market- 
Makers’  sy.stems  would  add  these  series 
the  next  trading  day.  so  if  there  is  any 
slight  reduction  in  li(pn(lity  in  tluxse  few 


series,  it  would  only  last  for  a  short 
jieriod  of  time  (until  the  following 
trading  day).  Additionally,  this  potential 
small  reduction  in  li(pii(lity  would  he 
far  outweighed  by  the  reduction  in 
liipiidity  that  the  Exchange  believes 
would  result  from  the  withdrawals  from 
and  reductions  in  applications  for 
Market-Maker  aiipointments  if  the 
Exchange  did  not  provide  this  relief. 

The  current  (looting  ohligation  in 
Intra-day  Adds  is  a  minor  part  of  a 
Market-Maker’s  overall  obligations. 
Intra-day  Adds  rejiresent  onlv 
approximately  ().()()4(i‘X>  of  the  average 
nnmher  of  .series  listed  on  the  Exchange 
each  trading  day,  .so  Market-Makers  will 
still  he  obligated  to  ])r()vi(le  continuous 
two-sided  markets  in  a  snhstantial 
lunuher  of  series  in  their  aiipointed 
classes."'  Further,  Market-Makers 
would  .still  he  obligated  to  (piote  the 
Intra-day  Adds  the  following  day,  and, 
thus,  their  (pioting  relief  is  verv  short¬ 
lived  and  could,  jjotentially,  onlv  last  a 
few  hours  or  until  the  ()])ening  of 
trading  the  following  day.  The  Exchange 
believes  that  the  burden  of  continuous 
electronic  (pioting  in  this  extremelv 
small  luimher  of  series  is  counter  to  the 
Exchange’s  efforts  to  continuously 
increase  li(pii(lity  in  its  li.sted  option 
classes. 

The  Exchange  believes  the  proposed 
rule  change  will  continue  to  ensure  that 
Market-Makers  create  a  fair  and  orderly 
market  in  the  ojition  cla.sses  to  which 
they  are  assigned,  as  it  does  not  ah.solve 
Market-Makers  from  jiroviding 
continuous  electronic  (piotes  in  a 
significant  percentage  of  .series  of  each 
class  for  a  snhstantial  ])()rtion  of  the 
trading  day.  Market-Makers  must  engage 
in  activities  that  constitute  a  course  of 
dealings  r(rasonahly  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  mark(4,  including  (1) 
Competing  with  other  Market-Makers  to 
improve  markets  in  all  series  of  options 
clas.ses  comprising  their  a|)pointments, 

(2)  making  markets  that,  absent  changed 
market  conditions,  will  he  honored  in 
accordance  with  firm  (jnote  rules,  and 

(3)  ipulating  market  (piotations  in 
res])()n.se  to  changed  market  condition 
in  their  a])])()inte(l  o])tions  classes  and  to 
a.ssure  that  any  market  (piote  it  causes 

to  he  disseminated  is  accurate.'^ 

The  relief  ])ro])ose(l  in  this  filing  is 
mitigated  by  a  Market-Maker’s  other 
obligations.  The  projiosed  rule  change 
would  not  (ixcnse  a  Market-Maker  that 
is  pre.sent  on  the  trading  floor  from  its 


"’Kor  till!  nionlli  ol Oclohi!!'  2012.  tin; 
nunilxM'  ot  Intra-dav  Adds  on  a  Iradina  day  was 
lK..'j.  and  IIk!  avoi'ag(!  iiuinlxM'  otiolal  s(!ri(?s  lislod 
on  llio  Kxcliaiiso  oach  Iradiiij^  day  was 
approxinialidv  4(111.(100. 

''.S’ofjRulo  8.7(a)  and  (li). 


obligation  to  provide  a  two-sided  market 
complying  with  the  hid/ask  differential 
nupiirements  in  response  to  anv  riupiest 
for  (piote  by  a  floor  broker,  TPH  or  I’AR 
Official."'  The  pr(i|)ose(l  rule  change 
would  also  not  excu.se  a  Market-Maker 
that  is  present  on  the  trading  lloor  from 
its  ohligation  to  jirovide  an  open  outcry 
two-sided  market  com|)lying  with  the 
hid/ask  differential  nupiirements  in 
res])onse  to  a  luupiest  for  a  (piote  by  a 
TPH  or  PAR  Official  directed  at  that 
Market-Maker  or  when,  in  re.s])(inse  to  a 
general  luupiesl  for  a  (piote  by  a  'I'PH  or 
PAR  Official,  a  market  is  not  then  being 
vocalized  by  a  reasonable  numher  of 
Market-Makers."'  Further,  the  proposed 
ride  change  would  not  excuse  a  Market- 
Maker  from  its  ohligation  to  submit  a 
single  (piote  or  maintain  continuous 
(piotes  in  one  or  more  series  of  a  class 
to  which  the  Maker-Maker  is  appointed 
when  called  upon  by  an  Exchange 
official  if,  in  the  judgment  of  such 
official,  it  is  necessary  to  do  so  in  the 
interest  of  maintaining  a  fair  and  orderlv 
market.-"  These  obligations  will 
continue  to  ap|)ly  to  all  series. 

The  projiosed  rule  change  also 
clarifies  in  the  Exchange  Rules  that 
while  Market-Makers  are  not  riupiired  to 
provide  continuous  electronic  (piotes  in 
intra-day  Adds  on  the  day  during  which 
such  .series  are  added  for  trading,  a 
Market-Maker  may  still  receive  a 
particijiation  entitlement  in  such  .series 
if  it  elects  to  (piote  in  that  series  and 
otherwi.se  satisfies  the  other  entitlement 
riujnirements  .set  forth  in  accordance 
with  the  Rules.  Specificallv.  the 
Exchange  is  proposing  to  add  language 
to  Rules  8.13,  8.15IE  and  8.87  clearly 
.stating  that  Market-Makers  may  still 
receive  participation  entitlements 
pursuant  to  tho.se  Rules  in  all  Intra-day 
Adds  on  the  day  during  which  such 
.series  are  added  for  trading  in  which 
they  are  (pioting  provided  that  Market- 
Maker  meets  all  other  entitlement 
nupiirements  as  set  forth  in  the 
apjilicahle  rule. 

Market-Makers  already  receive 
particijiation  entitlements  in  series  they 
are  not  nupiired  to  (jnote.  For  examjile, 
a  UPM  is  currently  nujnired  to  jirovide 
continuoiis  electronic  (jiiotes  in  at  least 
90%  of  the  non-adjiisfed  ojition  series  of 
each  nudtijily  li.sted  ojition  class 
allocated  to  it  and  in  100%  of  the  non- 
adjiisted  ojition  series  of  each  singly 
li.sted  ojition  class  allocated  to  it  for 


"'.S’cc  Riili!  H.7(cl)(i)((:)  (I'ol.iliiig  lo  a  rixiuasl  lor 
(|iiot(!  I)V  a  floor  hrokiu  j  and  (ii)(C)  (udalin”  lo  a 
r(!(|iu!.sl  for  a  (iiiolo  l)V  a  'I'radiiif^  l’(Uinit  floklor  or 
I’AK  Official). 

'■'.Sec  Kuli!8.7(d)(iv). 
hi. 
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oi  tlie  trading  day.-'  If  the  DPM 
idects  to  (luoto  in  100%  of  the  non- 
ad  justiui  .series  in  a  multiply  listed 
o|)tion  class  allocatiMl  to  it.  it  will 
receive  a  participation  entitlement  in  alt 
of  tho.se  .sta  les  when  tpioting  at  the  httsl 
price,  including  the  10%  of  the  series  in 
which  it  is  not  retpiired  to  tpiott;  in. 

'rims,  under  the  proposed  rule  change, 
the  market  wotdd  continue  to  function 
as  it  dot's  nt)w.  The  lixtliiinge  htdieves 
this  htmefit  is  ap|)rt)priate.  as  it 
intamtivizes  Markt!t-M;iker.s  tt)  tputte  in 
as  many  sta  itis  as  |)t)ssil)le  in  their 
appointtai  tla.sses.  evtai  tlut.se  series  in 
whit:h  the  Rules  tlo  nt)t  rtapiirt!  them  tt) 
t:t)ntinut)usly  tpittte. 

'I'he  Ext:hange  tloes  not  helievt;  tluit 
the  j)rt)posetl  ride  t:hange  woultl 
atlversely  affetl  the  tpialitv  t)f  the 
Fxtdiange's  markets  tir  leatl  tt)  a  material 
tlet:rt!ase  in  lit]uitlitv.  Rather,  the 
Fxtliange  helievtis  that  its  tairrtait 
market  strutlurt;.  with  its  high  ratt)  t)f 
participatit)])  hy  Market-Makers,  permits 
tilt;  prt)pt).st;tl  rnlt;  tliange  witht)ut  fear  t)f 
lt)sing  litpiitlity.  The  Extliange  alst) 
ht;lieves  that  markt;t-making  atlivitv  anti 
litpiitlity  t;t)nltl  matt;rially  tlet;rt;ast; 
witht)ut  tilt;  prt)pt)st;tl  rule  tliangt;  tt) 
t;xt:lutlt;  Intra-tlay  Atltls  frt)ni  Markt;t- 
Makt;r  t;t)ntinut)us  t|ut)ting  ol)ligatit)ns 
t)n  the  tratling  thiv  tlnring  wliitli  tht;v 
art;  atltlt;tl  lor  tnitling.  'I’lit;  Fxt;h;mgt; 
hi;lit;vt;s  that  this  prt)pt)st)tl  relief  will 
t;nt:t)uragt;  Markt;t -Makers  tt)  t:ontinue 
ap])t)intnit;nts  anti  t)tht;r  I  PHs  tt)  rt;{pit;st 
Market-Maker  a|)pt)intnit;nts.  anti,  as  a 
result.  ex])antl  litputlity  in  t)])tit)ns 
tdasses  listetl  tm  the  Fxtihange  tt)  the 
henellt  t)f  the  Exchange  anti  its  TFHs 
anti  puhlit:  taistttmers.  'I’lie  Exchange 
l)t;lit;ves  that  its  Market-Makers  woultl 
he  tli.satlvantagetl  without  this  prt)])t)st;tl 
relief,  anti  tttlier  I  PHs  anti  ])ul)lit; 
taistttmers  woultl  akso  he  tli.satlvantagetl 
if  Markt;t-Maker.s  withtlrt;w  from 
appointments  in  t)])tit)ns  t:lasst;s. 
rt;sulting  in  rt;thit:t;tl  litpiitlitv  anti 
vt)lunit;  in  these  tdasses.  Athlitionallv. 
the  Ext;hangt;  ht;lit;vt;s  that  the  prttposetl 
rnlt;  tdiange  tt)  tdarifv  that  Market- 
Makers  may  rt;t:t;i\'e  j)artitapation 
entitlements  in  Intratlay  Atltls  t)n  the 
tlay  during  whit:h  sut:h  series  art;  atlilt;tl 
lor  trailing  if  it  satisfies  the  other 
entitlement  rtapiirements  as  set  forth  in 
Ext:hangt;  Rult;s.  i;vt;n  if  the  Rules  tlo  not 
rtapiiri;  the  Market-Miikers  to 
tatnlinuously  tpiote  in  tho.se  series,  will 
inc.ent  Markt;t-Makt;rs  to  tpiote  in  st;rit;s 
in  which  tht;y  art;  not  rtapurt;tl  to  tpiote. 
which  may  int:rt;ast;  litpiitlity  in  tht;ir 
ap|)ointeti  t:la.sst;s. 


-'  As  ilisciisstHl  iiitiivi;.  lliis  ohli^alion  will  cliiingc! 
upon  iiiiploiiionlalion  ot  a  rociail  ruli;  cliangit.  .Sot; 
fiii/mi  nolo  4. 


2.  Statutory  Basis 

The  Extdiange  helitives  the  ])roposeti 
rule  i:hangt;  is  consistent  with  the 
St;iairities  Exchange  At;t  of  15)34  (the 
“At:t")  anti  the  rules  anil  regulations 
thereiiniler  appliiaihle  to  the  1-Nt:hangt; 
anil,  in  partitailar.  the  rtapiirt;mi;nts  of 
.Station  8(1))  of  the  Act.--  S])ia:ificallv. 
the  Extdiange  l)t;lievt;s  the  prt)|)t).setl  rule 
idiangt;  is  t:t)nsi.stt;nt  with  the  .Sectit)n 
8(h)(.'))-  ‘  rtapiirements  that  the  rules  of 
an  t;xt:hangt;  ht;  tlesignetl  to  pri;vent 
frauilulent  anti  manipniative  ai;ts  anti 
])rat:tit:es.  to  |)romote  just  anil  tapiitahle 
j)rint:ij)lt;s  of  tratle.  to  foster  taiojieration 
anti  coortlination  with  per.sons  engagetl 
in  regulating,  idearing,  settling, 
proc.essing  information  with  respet:!  to. 
anti  fatdlitation  transactions  in 
seiairities.  to  remove  imjieiiiments  to 
anti  ])t;rft;t:t  the  miadianism  of  a  fret;  anil 
opt;n  market  anti  a  national  market 
system,  anti,  in  general,  to  prt)tt;i;t 
investors  anil  the  puhlit:  interest. 
Aililitionally.  tht;  Exchangt;  helit;vt;s  tin; 
])ro))t)st;tl  rule  t;hange  is  t:onsisti;nt  with 
the  .St;ctit)n  8(h)(.'))-‘*  rt;tpiirt;ment  that 
the  rules  of  an  exchangt;  not  ht;  ilt;signt;il 
to  |)t;rmit  unfair  flist:rimination  hetwt;t;n 
i;u.stt)mers.  issuers,  brokers,  or  tli;alt;rs. 

In  ])artit:iilar.  tin;  Exi:hangt;  l)t;lievt;s 
tin;  prt)po.si;tl  rnlt;  i:hangt;  to  t;xi:liiili; 
Intra-ilay  Atltls  tlnring  the  tlav  which 
snt:h  series  art;  afltli;ti  for  trailing  from 
Markt;t-Makt;rs'  tpioting  obligatitms 
pnimotes  just  anti  t;tpiitahle  principlt;s 
of  tratle  l)i;i:aiist;  it  promotits  litpiitlitv 
anti  continuity  in  tin;  marketjilace  ami 
woultl  prevent  intt;rrii})tit)ns  in  tpioting 
or  rethiceil  litpiitlity  that  mav  otherwise 
result.  Tht;  Exi;hangt;  akso  l)t;lit;ves  that 
the  proposeil  rule  change  suiiports  the 
tpialitv  of  the  Ext:hangt;'s  markets 
bet:aiise  it  tlot;s  not  signifit:antiy  i;hange 
the  current  tpioting  obligations  of 
Market-Makers.  Market-Makers  nui.st 
still  ])roviile  i;ontinin)iis  electronic 
tpiotes  for  a  significant  part  of  the 
tratling  tlay  in  a  substantial  number  of 
.st;ries  of  eat;h  a])])ointt;tl  t;lass.  Even  if 
a  Markt;t-Makt;r  does  not  tjuott;  Intra-tlay 
Atltls  on  the  tratling  tlay  tlnring  whit:h 
they  art;  ailileil.  this  woultl  ht;  offset  hy 
the  Markt;t-Makt;r’s  ct)ntinin;tl 
obligation  to  t]in)tt;  in  tht;.st;  .st;rie.s  when 
rt;tpiestt;il  bv  a  lloor  hrokt;r,  Tl’ll.  or 
FAR  ()ffit:ial.  Tht;  prt)|)ost;tl  relief  is 
further  t)ffst;t  hy  a  Markt;t-Makt;r’s 
ohligation  to  ipiott;  in  thi;st;  si;rit;s 
ht;ginning  tin;  nt;xt  tratling  tlay. 
Ai:i:t)rtlingly.  the  |)ro])t).seil  rnlt;  i:hange 
siijiports  the  tpialit  v  of  the  Exchange's 
trailing  markets  hy  ht;lping  to  ensure 
that  Markt;t-Maki;rs  will  t;ontiniie  to  be 
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obligateil  to  tpiote  in  Intra-tlay  Atltls  if. 
anti  when,  the  neetl  arises  anil  on  an 
ongoing  basis  following  the  tratling  tlav 
tlnring  whii:h  the  .st;rit;s  are  ailileil.  The 
Exchangt;  l)t;lii;vt;s  this  ])roj)t)si;tl  i:hangt; 
is  reasonahlt;  anti  is  off,si;t  by  Market- 
Makers’  i:t)ntiniit;tl  responsibilities  tt) 
provitle  significant  litpiitlitv  to  the 
market  to  the  hiinefit  of  market 
|)artit:i])ants. 

Tht;  Ext:hangt;  l)elievt;s  this  pro])oseil 
rule  t;hangt;.  tm  balant:t;.  is  a  minor 
t:hangt;  anti  shoultl  not  impat:t  the 
tpialitv  of  the  Ext:hangt;'s  tratling 
markets.  Among  other  things.  Intra-tlav 
Atltls  re])rt;sent  an  insignifii:ant 
peri:t;ntage  of  .series  listetl  on  the 
Exchangt;  each  tlay.  The  Exi:hangt; 
further  believes  that  tht;  jjotential  small 
rt;thit:tion  in  litpiitlity  in  Intra-ilay  Atltls 
that  may  rt;sult  from  the  ])rt)pt)st;tl  relief 
woultl  hi;  far  outweighed  by  tht; 
significant  reiluction  in  litpiitlity  in 
appointetl  t:lasst;s  that  the  Exf;hange 
believes  t;t)iiltl  oct:ur  from  withdrawals 
from  anil  reihictitms  in  a])j)lit:ations  for 
Market-Maker  a])j)ointment.s  without  the 
proposeil  relief.  Tht;  ))rt)])t).setl  rule 
t:hangt;  also  ri;moves  imjjeiliments  to 
anil  allows  for  a  fret;  anti  open  market, 
whilt;  protecting  investors,  hy 
promoting  atlditional  tran.sparent:v 
regartling  Market-Makers'  obligations 
anti  l)t;nt;iits  in  the  Ext:hangt;  Rules.  In 
athlition.  the  Exi:hange  believes  that  tht; 
])ropt).seti  rule  t:hangt;  is  ili;.signetl  to  not 
permit  unfair  tli.si:rimination  among 
Market-Makers,  as  the  ])ropt).st;tl  rule 
t:hangt;  provitles  the  jiroposeil  rt;lit;f  lor 
all  Market-Makers. 

The  ])ropt).si;tl  rule  i:hangt;  to  i;larify 
that  Markt;t-Maki;r.s  may  rt;t:eive 
])articii)ation  entitlements  in  Intra-ilay 
Atltls  in  their  appointed  i:lasse.s  in 
whit;h  they  art;  tpioting.  even  though 
they  are  not  retpiired  to  tpiote.  if  the 
other  requirements  set  forth  in  the  Rules 
are  satisfied,  further  siqiports  the 
tjuality  of  the  Ext;hange's  tratling 
markets  bt;t;aust;  it  t;nt:t)uragt;.s  Market- 
Makers  tt)  tpit)tt;  in  as  many  seritis  as 
possible,  which  ultimately  benefits  all 
inve.stors.  This  benefit  is  t)ffst;t  by  the 
Markt;t-Maker.s’  t:t)ntinut;d  quoting 
obligations  anti  the  fact  that  tht;ir  t]ut)tt;.s 
in  these  ‘‘nt)n-rt;tpiiretl”  series  nui.st  still 
.satisfv  all  of  the  Market-Makers’  other 
obligations  untler  the  Rules.  Tht; 
Exi;hange  akso  hi;lit;ve.s  that  this 
pro])o.setl  change  is  consistent  with  its 
t:urrt;nt  prat:tice.  pursuant  to  whit:h 
Market-Makers  ri;i:eivt;  ])artit;ipation 
t;ntitli;mt;nts  in  atltlitional  series  in 
which  they  t;lt;t:t  to  tpiote  above  the 
minimum  ])ert:entage  of  .series  in  whit;h 
they  an;  ri;tpiirt;tl  to  continuously  tpiote 
under  the  Rules. 

For  the  foregoing  reasons,  the 
Exchange  believes  that  the  ])ropt).seil 
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rule  change  i.s  appropriate  and 
consistent  with  the  Act. 

li.  Salf-Iiegiildlory  Organization's 
Statainant  on  linrdon  on  Oompotition 

cool-:  does  not  believe  that  the 
|)ropo.sed  rule  change  will  impose  anv 
burden  on  com])(!tition  that  is  not 
nece.ssarv  or  a])])ro])riale  in  hirtherance 
of  llu;  pnr])o.ses  of  the  Act.  3’he 
I'ixchange  does  not  hcdieve  the  pro])osed 
ride  change  to  exclude  Inlra-day  Adds 
(hiring  the  day  which  such  .series  are 
adde(i  for  trading  from  Market-Makers' 
(inoting  obligations  will  cause  anv 
imnecessary  burden  on  iniramarket 
com])etition  because  it  provides  the 
.same  relief  t(3  a  groii])  of  similarly 
situated  market  participant.s — Market- 
Makers.  The  Exchange  does  not  believe 
the  proposed  change  will  cause  any 
unnecessary  burden  on  intermarket 
competition  because  Intra-day  Adds  are 
a  very  small  portion  of  series  on  the 
Exchange.  Exchange  further  believes 
that  the  potential  small  reduction  in 
li(]nidity  in  Intra-day  Adds  that  mav 
result  from  the  propcjsed  relief  would  he 
far  outweighed  by  the  significant 
reduction  in  licpiidity  in  a])|)ointed 
classes  that  the  Exchange  hidieves  could 
occur  from  withdrawals  from  and 
reductions  in  ajiplications  for  Market- 
Maker  appointments  without  the 
jiropo.sed  relief.  In  addition,  the 
Exchange  believes  that  the  ])ropo.sed 
rule  change  will  in  fact  relieve  any 
burden  on,  or  otherwise  promote, 
com])etition.  The  Exchange  believes  that 
exclnding  Intra-day  Adds  on  the  day 
during  which  they  are  added  for  trading 
from  Market-Maker  obligations  will 
promote  trading  activity  on  the 
Exchange  to  the  benefit  of  the  Exchange, 
its  TPlls.  and  market  participants. 

The  Exchange  does  not  believe  the 
proposed  ride  change  to  clarify  that 
Market-Makers  may  recei\'e 
participation  entitlements  in  Intra-day 
Adds  in  their  ajjjjointed  classes  in 
which  they  are  (jnoting.  even  though 
they  are  not  reijniriHl  to  (piote,  if  the 
other  rinpiirements  set  forth  in  the  Rules 
are  satisfied,  will  caii.se  any  nnneces.sary 
burden  on  intramarket  competition 
because  it  too  provides  the  same  relief 
to  a  group  of  similarly  situated  market 
partici])ant.s — Market-Makers.  The 
I'ixchange  does  not  believe  the  projiosed 
change  will  cause  anv  nnneces.sary 
burden  on  intermarkel  competition 
hecan.se  Market-Makers  are  currently 
entitled  to  receive  particijiation 
entitlements  on  series  they  are  not 
obligated  to  (jiiote  in  under  the  Rides.  In 
addition,  the  Exchange  believes  that  the 
projio.sed  ride  change  will  in  fact  relieve 
any  burden  on,  or  otherwi.se  jnomote, 
competition.  The  Exchange  believes 


allowing  Market -Makers  to  receive  a 
participation  entitlements  in  Intra-dav 
Adds  will  ])romote  trading  activity  on 
the  Exchange  because  it  will  incentivize 
Market-Makers  to  (piote  in  such  series 
though  not  obligated  to  do  .so  to  the 
benefit  of  the  Exchange,  its  TRlIs,  and 
market  participant.s. 

O.  Solf-Itagalatory  Organization's 
Statainant  on  Oonnnonts  on  tho 
Proposod  Halo  Ohango  Hocoivod  Prom 
Moinlxns,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  jiroposed 
ride  change. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
Commission  Action 

Within  4.'i  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period 
up  to  ‘to  days  (i)  as  the  (^ommi.ssion  may 
designate  if  it  finds  such  longer  jieriod 
to  he  apjiropriate  and  puhlislies  its 
reasons  for  so  finding  or  (ii)  as  to  which 
the  Exchange  con.sents,  the  (’.ommission 
will: 

A.  Ifv  order  ajijnove  or  (li.sai)])r()ve 
such  jiroiiosed  rule  change,  or 

B.  Institute  jn’oceedings  to  determine 
whether  the  inojio.sed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  (Comments 

Interested  jier.sons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  jiroposed  rule 
change  i.s  consistent  with  the  Act. 
C^omments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Oomments 

•  lJ.se  the  Commission's  Internet 
comment  form  [http://\v\\’\v. sec.gov/ 
rides/sro.shtinl);  or 

•  Send  an  email  to  rale- 
connnents@sec.gov.  Phiase  include  File 
Numher  SR-CBOE-2()13-()l‘)  on  the 
subject  line. 

Paper  Oomments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murjiliv,  Secretarv. 
Securities  and  Exchange  Connni.ssion, 
100  F  Street  NE.,  Washington.  DC 
20549-1000. 

All  submissions  should  refer  to  File 
Numher  SR-(J13()E-201 3-01 9.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  i.s  u.sed.  To  hel])  the 
(Jommission  proce.ss  and  review  your 
comments  more  efficient  Iv.  plea.se  u.se 
only  one  method.  The  (Jonnnission  will 
])ost  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
rales/sro.shtml).  Copies  of  the 


suhmi.ssion,  all  suhseijuent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 

C.ommi.ssion,  and  all  written 
communications  relating  to  the 
pro|)()se(l  rule  change  between  the 
(Joinmission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
])uhlic  in  accordance  with  the 
provisions  of  .5  II.S.C.  .552,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Jommission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington.  D(J  20549  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  CJopies  of  the 
filing  al.so  will  he  available  for 
insjjection  and  cojiying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change: 
the  Commission  does  not  edit  ])ersonal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  puhliclv.  All  submissions 
.should  refer  to  File  Numher  SR-CBC)E- 
2013-019,  and  should  he  submitted  on 
or  before  March  15.  2013. 

l'’()r  till!  Commission.  l)v  the  Division  of 
'I'rading  and  Markets,  pursuant  to  delegated 
antlioritv.--’ 

Kevin  M.  O'Neill. 

Deputy  Secretary. 

If  K  Dec.  2lu;i-(Mi:i:i  Fited  11:4.')  am) 
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“Act”)'  and  Rule  Ittb— 4  tliennincUa',  * 
notice  is  hereby  given  that,  on  February 
1.  2013.  New  York  .Stock  Fxchange  LLC 
(“NYSF"  or  the  "Fxcliange")  fihul  witli 
tlie  .Securities  and  Fxchange 
(ionnnission  (tlie  “(Commission”  or 
“.SF(;")  the  ))ro))os(!d  rule  change  as 
descril)ed  in  Items  1.  It.  and  III  below, 
whicli  Items  have  Ixien  preparcul  by  tlie 
.self-regulatory  organization.  The 
(Commi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Fxchange  jiroposes  to  amend 
NYSF  Rules  4.'jl  and  4(i.'5.  and  the 
related  provisions  of  .Section  402.10  of 
the  NY.SE  Li.sted  (Company  Manual, 
which  provide  a  .schedule  for  the 
reimhur.sement  of  expenses  by  i.ssuers  to 
NY.SE  member  organizations  for  the 
jirocessing  of  jiroxy  materials  and  other 
issuer  communications  provided  to 
investors  holding  .securities  in  street 
name,  'fhe  text  of  the  propo.sed  role 
change  is  available  on  the  Exchange's 
Web  site  at  www.nvsH.coni.  at  the 
principal  office  of  the  Exchange,  and  at 
the  (Commission’s  Pnhlic  Reference 
Room. 

It.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commission,  the 
.self-regnlalory  organization  included 
.statements  concerning  the  purpose  of, 
and  basis  for,  the  projiosed  rule  change 
and  di.scussed  any  comments  it  received 
on  the  propo.sed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  pre])ared  summaries, 
set  forth  in  sections  A.  B.  and  (C  helow. 
of  the  most  signifit:ant  jiarts  of  such 
statements. 

A.  S(ilf-Ii(i‘>iil(itorv  ()r<>(iniz(iti()n’s 
Stdtanmni  of  t ha  Piirposa  of,  and 
Slatutory  Basis  for,  tha  Pioposad  Bala 
(ihani>a 

1.  Purpose 

Proxy  distribution  fees  have  been  part 
of  the  New  York  .Stock  Exchange's  rules 
for  many  years,  and  have  been  reviewed 
and  changed  ])eriodicallv  over  that  time. 
The  Exchange  has  long  ojierated  under 
the  assumption  that  the.se  fees  should 
represent  a  consensus  view  of  the 
issuers  and  the  broker-dealers  involved. 
In  .September  2010  the  Exchange  formed 
the  Proxv  Fee  Advisorv  (Committee 


-15  1  L.S.O.  78ii. 
'17(;i'R  24().1>I|)-1. 


(“PFAd"  or  the  “(Committee”)  to  review 
the  existing  fee  structure  and  make  such 
recommendations  for  change  as  the 
PFA(C  believed  ajipropriate. 

BAfCKCCROlINI) 

The  I-Cxchange  has  been  mindful  for 
.several  years  that  a  further  review  of  the 
proxv  fee  rules  would  be  useful.  The 
Exi:hange'.s  Proxy  Working  (Crou])  in 
2007  noted  a  variety  of  fee-related 
issues,  and  the  Exchange  was  aware  of 
concerns  exjiressed  by  various  jiarties 
with  an  interest  in  the  jiroxy 
distribution  jirocess.  However,  when  the 
I'Cxchange  became  aware  that  the 
.Securities  and  Exchange  (Commi.ssion 
(“.SEC”)  was  preparing  a  studv  of  jiroxy- 
related  issues,  it  judged  it  advisable  to 
await  the  .SEC’s  publication  prior  to 
initiating  a  formal  review  of  the  fees. 

On  )uly  14.  2010  the  .Securities  and 
Exchange  (Commission  issued  its 
Concejit  Release  on  the  l).S.  Proxy 
.Sy.stem,  which  has  come  to  be  known  as 
the  “Proxy  Plumbing  Release”.  Among 
the  many  issues  discu.ssed  in  that 
Release;  weai;  proxy  distribution  tees, 
and  the  .SE(C  stateel  that  “it  appears  to  hi; 
an  approju’iate  time  for  .SROs  to  review 
their  existing  fee  schedules  to  (hitermine 
whether  they  continue  to  be  nxisonablv 
related  to  the  actual  costs  of  jiroxy 
solicitation.”’ 

As  the  .SlCfC  (explained  in  the  Proxv 
Plumbing  Relea.se, 

"Then!  ar(!  two  lvp(!s  ol  sciciirily  holchirs  in 
the  II. .S. — r(!gisler(!(l  owiuirs  and  IxiiHificial 
owiuiis. 

***** 

R(!gist(!r(!d  owiKiis  (also  known  as  ‘riicord 
holders’)  have;  a  dircict  rcilationship  with  the 
issuer  because  their  owinirshi])  of  shartis  is 
lisl(!d  on  th(!  nicords  inainlaiiu!d  hv  IIh;  issiHir 
or  its  Iranshir  agent. 

***** 

'I'he  vast  majority  of  invcistors  in  shares 
issued  hy  U..S.  (:ompani(!S  today  are 
hen(!iicial  owiuii's,  which  means  that  tluiv 
hold  Iluiir  siuairiticis  in  hook-entry  form 
through  a  securities  intcirmediarv,  such  as  a 
hrok(!r-d(!ah!r  or  hank.  This  is  olt(!n  rehiinid 
to  as  owning  in  ‘strciet  name!.'  A  hcimificial 
owner  do(!S  not  own  the  s(!curiti{!s  dircictlv. 
Inst(!ad.  as  a  customer  of  tlu;  scnairities 
int(!rnu!diarv.  the  heneficial  owmir  has  an 
(!ntith!ment  to  the  rights  associatiul  with 
owmii'ship  ol  th(!  siaairities.’’" 

As  furtlu!!'  noted  in  tin;  Proxv 
Plumbing  Rehxi.se,  .SE(C  rules  r(!(]tiire 
broker-detilers  tmd  btinks  to  distribtite 
Jiroxy  materiiil  to  beneficial  owners,  lint 
the  obligation  is  conditioned  on  their 
being  asnred  |sic|  of  reimbursement  of 


'  .six;  Release  No.  ;H-(i24>l5;  I'ile  No.  .S7-14-l(). 
75  taut.  Reg.  42tl!t2  (|uly  22.  201(1)  at  text  following 
noleiaa. 

'  Id.  at  liixl  accoinpanving  notes  211  to  III; 
footnot(!s  omitted. 


their  reasonable  (ixjien.ses.  The  .SEC  has 
ixilied  on  .stock  tixchangt!  rules  to  sjiecify 
the  reimbursement  rattxs.”  and  it  has 
been  the  ruUxs  of  the  NY.SE  that  have 
(istablished  the  standard  used  in  the 
indn.strv. 

.Sinc(!  the  ItlhO’s.  street  ntime 
slmreholding  has  jiroliferatiul,  with 
estimates  today  that  over  80%  of 
jinblicly  held  .secairities  are  in  .street 
name."  Over  this  time,  banks  ;md 
brokers  have  increasingly  turned  to 
third  jiarty  sta  vice  jiroviders  to 
coordinate  most  asjiects  of  this  jirocess, 
from  coordinating  the  beneficial  owner 
search  to  arranging  the  delivery  of  jiroxy 
materials  to  the  liemTicial  owners.  In 
the  lt!xicon  of  jiroxy  di.stribution,  the 
b.mks  and  brokers  are  rehirred  to  as 
“nomiiKHis".  and  the  third  jiarty  service 
Jiroviders  that  coordinate  the 
distributions  for  multijile  nomimms  are 
referred  to  as  “intermediaries”.  At  the 
jire.sent  time,  almost  all  jiroxy 
jiroc(!.ssing  in  the  II..S.  is  handhid  by  a 
single  intermediary.  Broadridge 
Financiiil  .Solutions.  Inc. 
(“Broadridge”)."  Broadridge  rejiorttul 
that  (hiring  the  year  endeil  Ajiril  30, 
2012  it  jirocessed  over  12,000  jiroxy 
di.stribution  jobs  involving  over  (i38 
billion  shares."  Broadridge  has 
estimated  that  in  ixuient  years  it  handles 
distributions  to  some  90  million 
bemificial  owners  with  accounts  at  over 
900  custodian  banks  and  brokers."’ 

Ba.sed  on  information  from 
Broadridgi!,  the  PFAC  estimated  that 


‘•Id.  ill  loxi  iH:(:(im])iiny ing  iiotiis  104-105.  Nolo 
lliiit  iilllimigli  llio  nilos  of  N^’.SM  or  iinv  otiior 
oxchimgo  or  I’INRA  igiplv  oiilv  to  inomliors.  who  aro 
iill  lirokor-doiilors.  Ilio  .SIX!  has  iudictod  |si(;|  that 
tho  loos  providod  in  Ihoso  soll-roguliitorv 
orgiiniziilion  rulos  should  idso  lio  considorod  as 
appropriato  roimhursomont  to  Ixinks  for  Ihoir 
disirihulion  of  proxy  iniiloriiils  to  thoir  cuslomors 
who  aro  lionoiicial  ownors.  .S’oo  .SIX!  Rido  14l)- 
2(i:)(;i).  and  di.scu.ssion  in  tho  .SlXI's  1980  adopting 
roloaso.  .No.  :i:i-154:i5  |si{:|.  at  loxt  accompanying 
nolo  52.  For  this  roason.  whon  discussing  proxv  foos 
horoin.  wo  will  at  limos  rotor  to  liolli  Ixmks  and 
lirokors.  notwithstanding  tlnil  NY.SE  rulos  do  not 
apply  to  iiny  onlity  not  a  momlior  of  tho  NY.SE. 

'  .S’oo.  o.g..  llrioting  1‘iipor  for  2007  .SIX'. 

Ronndtalilo  on  I’roxv  Voting  Mocluinics.  aviiil.ililo  at 

wivw.scc.fiov/spollii’hl/proxyimircss/jmixyvnliiig 

Inud.ldm. 

“(llhor  intormodiiirios  comiroting  with  llroiidridgo 
iiro  I’roxv  I'ru.sl  (locusos  on  nominoos  that  .iro  Inisl 
companios).  ModianI  (lommnnicalions  and 
Invosliaro.  Imt  thoir  niiirkol  sh.iro  is  roliilivoly  small. 
■|lio  Exchango  is  iiwaro  ofono  lirokor-doalor. 
FOl.lOln  Invosimonis.  Inc..  lh;il  provides  proxv 
distrihution  to  its  iiccounts  itsolf.  without  using  tho 
sorvicos  of  ill!  inlormodiiirv. 

■' llroadridgo  2012  I’roxv  .Soiison  Koy  .Sliilistics  K 
t’orformiinco  Riiting.  availiihlo  at  www.hroddridgi^. 
(■()m/(l()nlintl.(isi)x?l)()(  ll)-J4fltl.  'I’ho  (lommission 
nolos  tho  link  is  blip:/ /inddia.lmt(idrid;>,d.com/ 
d(><  iintrnlx/liri)(idrid<>cy2ll  12  I’roxv  .S'oo.son  SIoIh 
I’rosonIcdion.pdI. 

"'(lommont  lottor  on  I’roxv  I’lnmliing  Roloiiso 
from  (Ihiirhis  V.  (lalhm.  llroiidridgo.  ()clol)c!r  14. 
2010. 
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issuers  spend  apjiroxiinately  S20() 
million  in  aggregate  on  le(;s  for  ])roxy 
distribution  to  street  name  shareholders 
during  a  year.  This  does  not  count  the 
amounts  sj)ent  on  jn'inting  and  postage 
for  those  .stniet  name  distributions  that 
are  not  made  electronicallv — the  Fl'^AC 
observed  that  those;  costs  are  typically 
estimated  to  he  more  than  double  the; 
amount  spent  on  proxy  fees, 
demonstrating  why  efforts  to  sn])i)ress 
physical  mailings  are  so  important  from 
a  cost  perspective.  The  cost  incurred  hv 
any  given  i.ssner  varies  widely 
de])ending  on  how  broadly  its  stock  is 
held,  and  the  extent  to  which  physical 
mailings  to  its  shareholders  have  been 
eliminated.  Again  based  on  information 
from  Broadridge,  among  the  issuers 
re})resented  on  the  PFAC.  the  smallest 
spent  some  S8..'i()()  on  proxv  fees  in  the 
most  recent  (2012)  proxy  sea.son.  while 
the  largest  spent  approximately  Sl.l 
million.  Among  another  re])resentative 
gronj)  of  issuers  used  by  the  PFAC  for 
study  ])nrj)o.se.s,  the  smallest  paid 
aj)proximately  SlO.OOO  in  j)roxy  fees 
this  year,  while  the  large.st  spent 
ap|)roximately  .$2  million.  Overall 
Broadridge  estimated  that  in  its  most 
recent  fiscal  year  issuers  owned  hv 
lOO.OOO  or  fewer  str(;et  name  accounts 
])aid  ap])roximately  38%  of  all  street 
name;  fees,  issuers  owned  by  101), 1)01  to 
.'jOO.OOO  accounts  j)aid  approximat(;ly 
3t)‘5t>  of  snc.h  fees,  with  32‘/o  paid  by 
issuers  owned  by  mor(;  than  .'100.000 
street  name  accounts. 

Since  1937  the  NYSE  has  sjjecafied 
the  level  of  reimbursement  whic:h,  if 
j)rovided  to  the  member  broker-dealers, 
would  obligate  them  to  effect  the 
distribution  of  proxy  materials  to  .street 
name  holders,  and  those  rates  have  been 
I'evised  periodically  siin;e  then.  The  last, 
and  mo.st  far-re:u:hing,  revision  was 
finalized  in  2002.  It  was  the  enhnination 
of  a  mnlti-year,  mnlti-task  force  effort 
that  began  in  lOO.'l,  and  attempted  to 
both  recognize  and  encourage 
significant  changes  in  computer 
technology  that  ))ermitted  more 
efficient,  and  increasingly  paperless, 
distribution  of  ])roxy  material. 

The  proxy  distrihntion  fees  that 
(;merg(;d  from  that  effort  and  remain  in 
effect  include: 

•  A  l)!isi{;  proc.iissing  lei;  of  40  c.oiits  tor 
eacli  account  l)(Mi(;liciallv  owning  sliaros  in 
tlu!  issuer  tliat  is  distrilniting  i)ro\y  niat(;rial. 

•  A  flat  nominee  fee  of  .S2()  jx;!'  nomin(;e 
serv(;(l  l)v  an  int(;rin(;(liarv. " 

•  An  additional  let;  to  com))(!nsate  tlu; 
inlerm(;diarv  l)as(;d  on  the  nninluM'ot 


"  As  nolotl  iiImivi!.  a  ■'noiniiuie"  is  a  l)aiik  or 
l)rok(M'  ill  wliicli  a  henoficial  owiier  has  an  account, 
and  an  '‘inturincdiarv"  is  a  tliird  partv  tliat 
coordinates  jiroxv  distrilmtions  for  multiple 
nominees. 


accounts  at  nominees  served  liv  tlu; 
inlermediarv  that  Ixmeficiallv  own  sluires  in 
the  issuer. 

•  ,1  cents  per  iiccouni  for  issuers  owned  hv 
2()().()()()  or  more  slreid  name  iiccounls. 

•  10  cents  per  accoitnl  for  issuers  owned 
by  fewer  llum  200.000  slrecd  naim;  acconnis. 

•  An  incentive  fee  that  ii|)pli(;s  whenever 
the  need  to  mail  imileriiils  in  iiajier  forimil  to 
an  account  hits  heen  eliinimiled. 

•  2.0  cents  per  iicconni  for  issuers  owned 
hy  200.000  or  more  slr(;el  mime  accoutits. 

•  .oO  cents  iu!r  account  for  issuers  owtied 
hy  few(!r  llum  200.000  street  name 
act:ounls. 

Tlu;  creation  of  a  nominoo  f(;{;,  of  an 
iticontivo  lot;  for  nmiling  sn])pn;ssion, 
and  of  foo  difforontiation  botwoon  largo 
and  .small  issuers  to  nutognize  the 
economies  of  scale  available  in  serving 
the  former,  are  all  elements  that 
em(;rged  from  the  review  jirocess  that 
began  in  199.‘i  and  culminated  in 
2002. '•* 

'rhe  proxy  fees  were  also  the  subject 
of  a  partial  review  in  the  middle  of  this 
last  decade,  although  no  change;  was 
made  at  that  time.  A  Proxy  Working 
Groii])  (“PWG”)  was  created  bv  the 
NY.SE  in  200.'),  compo.sed  of  a  diverse 
group  of  individuals  from  issuers, 
brok(;r-dealers,  the  legal  commimity  and 
investors.  It  focused  on  .s(;veral  diff(;rent 
as])(;ct.s  of  the;  ])roxv  jn'oeess. 

])articnlarly  the  NY.SE  rnl(;.s  on  when 
lirokers  may  vote  shar(;s  for  which  no 
voting  instructions  w(;re  r(;ceiv(;d  from 
the  beneficial  owner.  However,  tlu;  P\V(i 
also  looked  at  wh(;lh(;r  the  NY.SE  rules 
on  ])roxy  distribution  fees  should  lu; 
made  applicable  to  the  .SEC'.’s  then  new 
“e-proxy”  system  (today  r(;ferr(;d  to  as 
“notice  and  access”),  and  concluded 
that  as  an  initial  matter,  they  should 
not.  In  part,  the  PVVCi  bi;lieved  it  was 
ap])ro]n'iate  to  allow  some  time  during 
which  market  forces  might  create  a 


'-Thu  iiu:unlivu  fuu  is  in  addition  to  tliu  otliur 
fuos.  so  that  uvun  if  a  pa  pur  mailing  is  sup|)ru.ssud. 
thu  basic  procussing  fuu  and  all  thu  inturmudiai y 
luus  still  apply.  This  is  uxplainud  in  thu  .SKCs  Proxy 
Pluinhing  Ruluasu  (suu  note  4.  sii/tni)  at  footnotu 
121).  .Supprussion  of  mailing  uliminatus  thu  jiostagu 
exists  for  thu  issuur.  hut  not  thusu  procussing-rulatud 
fuus.  Thu  rulus  |)ro|)osud  in  this  filing  will  runamu 
"incuntiyu  fuus"  as  "prufuruncu  managumunt  fuus." 
hut  thu  concupt  rumains  thu  samu  as  today  and  tliu 
liriduruncu  managumunt  hios  aru  in  addition  to.  and 
not  in  liuu  of.  thu  othur  procussing  and  inturmudiary 
fuus. 

c‘l•'or  many  yuars  thu  N'l’.SR  proxy  fuu  rulus 
suhjuctuil  all  issuurs  to  thu  samu  ratus.  llowuyur. 
whun  thu  last  changus  wuru  approyud  in  2l)f)2.  thu 
rulus  hugan  to  diffuruntiatu  huiwuun  "l.argu  Issuurs" 
and  ".Small  Issuurs."  'I'his  was  hucausu  it  was 
duturminud  that  uconomius  of  scalu  uxistud  for 
many  of  thu  tasks  of  procussing  maturial  for 
distribution,  and  for  collucting  yoting  instructions. 
Thosu  analy/.ing  thu  situation  at  that  timu  fonnd 
that  thu  actual  cost  of  proxy  distriliution  incurrud 
with  ruspuci  to  largu  issuurs  was  lowur  than  thu 
spucifiud  fuus.  whuruas  thu  actual  cost  for  handling 
small  issuurs  faruxcuudud  thu  fuus  |)royidud  in  thu 
NYSR  rulus.  SIX’.  Ruluasu  ;{4-4.')ti44  (SR-NYSi;- 
20in-.'j:f.  March  2r).  21)02). 


con.sensu.s  regarding  the  apjfropriate 
kind  and  level  of  fee.s  under  the  new  e- 
proxy  rules. 

'I'lie  P\V(j  Re|)ort.s  are  referenced  in 
the  donee])!  Release,  and  the  general 
concerns  over  proxy  distribution  fees 
thcit  were  voiced  to  the  P\V(i  are  similar 
to  those  outlined  in  the  (ioncept 
Release. 

Tlu;  Exchange  brought  together  the 
Proxy  Fee  Advisory  dommittee 
co)n])osed  of  re])re.sentative.s  of  issuers, 
broker  d(;alers  and  investors  to  review 
the  current  rules  and  how  they  are 
applied,  and  the  (Committee  met  with  a 
wide  variety  of  j)articipant.s  in  tlu;  proxy 
pi'ocess  to  gather  information  on  what  is 
necessary  to  efficiently  and  effectively 
distribute  proxy  material  to  street  name 
shareholders  and  collect  their  votes.  The 
dommittee  began  its  work  in  October, 
2011),  and  j)rovided  its  Re])ort  and 
recommendations  to  the  NY.SE  on  Mav 
10,  2012.  'Flu;  dommittee's  Report  may 
be  fonnd  at  https://nsHqiiitifis.nvx.coni/ 
sitHs/nsHfjnitiHs.nyx. com/ files/ 
final  pfac  rHfHni.pd f. ' 

Analysis  and  Recommendations 

As  noted  above,  the  obligation  of 
brok(;rs  and  banks  to  distribute  proxy 
mat(;rial  to  ben(;ficial  owners  is 
conditioned  on  their  being  assured  of 
i'(;imbnr.sement  of  their  leasonable 
(;x|)en.ses,  and  the  .SE(i  r(;lies  on 
(;xchange  rules  to  s})ecify  tho.se 
r(;ind)nisement  lates.  NShSE  Rule  4.')! 
states  that  “The  Exchange  has  apju’oved 
the  following  as  fair  and  r(;a.sonable 
i'at(;s  of  r(;imbnr.sement  of  member 
organizations  for  all  out-of-pocket 
exj)en.se.s,  including  reasonable  clerical 
exi)en.se.s,  inclined  in  connection  with 
])roxy  .solicitations  jiursuant  to  Ride  4.')! 
and  in  mailing  interim  reports  or  other 


n  It  is  importunt  to  uiuluisliiiul  tlwl  somu  of  thu 
concuins  uxprussufl  iiboul  Ihu  proxy  tlislribiilion 
proc:us.s  ;iru  not  within  thu  pun  iuw  of  Ihu  Kxchangu 
to  .'uhlruss.  issuus  hayu  buuu  raisud  as  to  whuihur 
bunutlcial  ownurs  sliouhl  conliiuiu  to  liu  alilu  to  hu 
Objufding  Huuuficial  Ownurs.  orOffOs.  and  whuihur 
Ihuru  should  bu  a  cuntral  data  aggrugalor  for 
bunuUcial  ownur  information  that  would  unablu 
issuers  to  distributu  proxy  matorials  diruclly  to 
bunuUcial  ownurs  rathur  than  through  thu  hank  and 
hrokur  nominuus.  Howuyur.  today’s  distribution 
rugimun  is  usiablishud  by  Ihu  sucurilius  laws  and 
thu  .SIX),  and  Ihu  Rxchangu  flous  not  hayu  Ihu  power 
to  alter  it. 

Thu  Rxchangu  notes  also  that,  in  its  communt 
lulluron  Ihu  Proxy  Plumbing  Ruluasu.  Ihu  Kxchangu 
slal(!d  that  it  would  wdcomu  a  moyunumt  away 
from  utili/.ing  .SRC)  rulus  to  set  llu!  ddaull  proxy 
distribution  futis.  While  NY.SR  lias  had  a  long 
history  as  an  innoyalorand  important  source  of 
rulus  for  Ihu  l)..S.  proxy  process.  Ihu  .SIX)  has  long 
since  taken  oyer  thu  held  as  Ihu  source  of  regulation 
for  that  process.  I’hu  Kxchangu  huliuyus  that  thu 
much  reduced  role  of  exchanges  in  proxy  regulation 
means  that  they  may  no  longer  he  the  hesi  source 
of  rulemaking  in  the  proxy  feu  area. 

The  memliers  of  the  Committee  are  listed  in  its 
Report. 
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material  pursuant  to  Rule  As  the 

(aanmillee  noted  in  its  report,  lor  at 
least  the  la.st  80  ytuus.  the  NYSF  has 
dealt  with  this  i.ssue  by  convening 
advisory  panels  ol  industrv 
parlicipant.s — brokers,  issuers  and 
inv(!Slor.s — to  advi.se  on  what  should  he 
considered  “lair  and  nsisonahle  rales  ol 
nninhursenuMit.”  and  then  subjecting 
the  proposals  to  review  and  a])])roval  hv 
the  .SF(;."‘ 

Although  the  NYSF  ruhis  speak  in 
t(!nns  ol  reimbursing  brokers  lor  their 
reasonable  expiaises.  it  a])i)ear.s  .mdf- 
evident  that  this  was  never  feasible  on 
an  individual  brokerage  firm  basis  given 
that  the  rules  provided  one  price  to  he 
n.sed  by  a  multijilicily  of  firms 
jiroviding  services,  each  with 
presumalily  different  costs.  That  issue 
continued  even  after  .services  were 
almost  all  centralizeil  in  one  ont.sonrced 
service  provider.  Broadridge.  This  is  so 
because  each  firm  continued  to  have 
some  workload  of  its  own,  and  each 
firm  negotiated  its  own.  arms-length 
agreement  with  Broadridge,  and  so  had 
out.sonrcing  costs  that  differed  from  firm 
to  firm.  In  addition,  the  introduction  of 
incentive  fees  in  the  late  1‘)9()s 
established  that  “fair  and  rea.sonahle 
rates  of  reimhursemenf  ’  encoinjiassed 
rales  that  were  not  a.ssociated  with  a 
specified  level  of  costs,  hut  rather  were 
considered  ade(|uate  to  encourage  the 
development  of  sv.stems  that  would  lead 
to  the  elimination  of  physical  delivery. 

(liven  this  state  of  facts,  the 
(iommittee  took  the  view  that  the  NY.Sli 
])roxy  fee  rules  do  not  lend  themselves 
to  “utility  rate-making."  where  the 
specific  co.sts  of  a  process  are  analyzed 
and  rates  revised  periodically  to  permit 
a  specified  “rate  of  return.” 

However,  the  (Committee  did  what  it 
could  to  engage  in  a  review  that  would 
in  certain  ways  approximate  such  a 
process.  It  looked  first  at  publicly 
available  financial  information  on 
Broadridge,  whic:h  is  a  public  SF(T 
reporting  company.  Unfort unatelv  for 
this  analytical  purjjose.  Broadridge  has 
several  business  limis  other  than  street 
name  j)roxy  distribution,  and  it  dotxs  not 
isolate  costs  and  nivenues  from  the 
street  name  ])roxy  distribution  business 
in  any  of  its  publicly  rej)orted  numhers. 
There  were  .several  analyst  niports 
available  on  Broadridge  that  discussiul 
the  segment  in  which  Broadridge 
includes  this  activity,  which  Broadridge 
nders  to  as  its  Investor  Uommunications 


"'.SV’c.  lor  (!Xiiiii|)l(!.  .six:  Kdoiisi!  No.  .'t4-4,'j(i44. 
Miii-ch  Z.'j.  2(102  (.SK-NY.Si;-2()(n-,'>:t):  .SliC  Kdoitso 
No.  ;i4-;(K4()(i.  Miirdi  24.  (.SR-NYSi;-<Hi-:«)): 

:iiul  .six;  Rdoiiso  No.  :»4-21<((H).  Miircli  2«.  lOH.') 
(.SR-NY.Si;-H.'>-2). 


.Solutions  segment,  or  lU.S.'"  Broadridge 
has  reported  flat  to  declining  margin  in 
this  .segment  over  the  la.st  four  years, 
from  Iti'K)  in  fiscal  2()()«  to  14.t)%  for 
fiscal  2012. 

The  Uommittee  ;dso  took  note  of  the 
fact  that  since  the  huis  wtux;  last  changed 
in  2()()2,  tlunx!  has  lu;en  an  efhulive 
(hicline  in  tin;  f(u;.s  of  approximately 
2()‘!^i.  giv(Mi  the  impact  of  inflation. 
IndecHl,  th(!  nominee  coordination  hu! 
dates  from  1007.  and  so  has  hetm  erodral 
approximately  20')t>  by  inflation  since 
that  time."'  Broadridge  ])ointed  out  to 
tlu!  BFA(',  that  whih;  the  hies  paid  to 
nominees  for  proxy  distribution  have; 
nanaimul  unchangcid,  other  costs 
incurred  by  various  entities  in  activities 
(■(dated  to  |)roxy  distribution  have 
increased  i)y  various  amounts  ov(!r 
approximately  the  .same  period — bulk 
rat(;  ])ostage  by  an  ((stimated  88%, 
jn'inting  costs  Vl%,  ehuitricity  00%.  and 
overall  IT  (!xpenditur(!s  hv  financial 
.servic(;s  entities,  .'jO'!^)."' 

After  fact  gathering  and  aindysis,  the 
(Committee  focu.sed  on  a  set  of 
(■((Commendations  int(!nd(!d  to  s(!(  V(! 
severed  l);(sic  go.ds: 

•  'I'o  siipporl  ll)(!  (:iirr(!iil  laoxy 
(lislrilailioii  syslcai.  given  dial  il  provides  a 
relialile.  acciirale  and  secure  process  lor 
(lislrihnting  proxv  nialerials  lo  sireel  name 
slockliolders.  II  is  also  im|)orlanl  dial  llie  lee 
slniclnre  conlinnes  lo  encourage  cosi  sax  ings 
llirongli  reducing  |>rinling.  poslage  and 
|)liysic(d  liaiidling  of  proxv  nialerials. 

•  To  encourage  and  facililale  aclive  voling 
parlicipalion  by  relail  street  name 
sliareliold(;rs. 

•  To  improve  llie  Iransiiarencv  of  I  lie  lee 
sIrncUire.  so  that  il  is  not  only  clearer  lo 
issuers  wlial  services  they  are  |)aving  lor.  Iml 
also  dial  lees  are  consisteni  with  the  Ivpe  and 
amount  of  work  involved.  Ilpdaling  the 


nroadi'idge's  IC.S  revenues  coitihiiie  llie  sireel 
naine  and  registered  jiroxv  husinesses.  This  also 
includes  hotli  U..S.  and  non-U. .S.  puhlic  coinpani(!s. 
lull  we  assume  dial  Ihe  non-U. .S.  coinpain  income 
is  a  relalivelv  small  pari  of  (he  whole.  Hroadridge 
separately  reporls  its  lee  revenue  from  mninal  fund 
proxy  stalemeni  and  reporl  dislrihiilion. 

"‘Rased  on  Ihe  Riireau  of  l.ahor  .Statistics 
Consmiier  Rrice  Index  All  Urliaii  Consumers  (Cl’l- 
U).  U..S.  city  average,  all  items.  l())(2-tt4  =  l(l(). 
annual  average  figures  for  201 1  (224. ‘Cl!)).  2002 


torniinologv  used  in  die  rule  will  ho  a  ])arl 
of  this  offorl.  l'’or  oxiimplo,  ■■inconlivo  loos" 
will  ho  called  ■'proforonci!  managomont  foes." 
lo  holler  doscriho  llio  work  involved.  It  is  iilso 
ini|)orlant  for  lrans|)aronc\-  dial  the  rules  he 
slrucliired  lo  avoid  undne  complexilv. 

•  To  ensure  die  fees  tire  iis  fair  as  possihli!. 
reflecting  lo  the  exieni  iiossihle  holli 
economies  of  scide  in  processing,  and 
sensilivil  v  lo  who  (issnei'  or  hroker)  henefils 
from  die  processing  heiiig  paid  for.  in  die 
course  of  its  review  die  Conunillee  addressed 
sex'oral  of  the  issues  llnil  were  singled  oul  in 
die  .Sl'iC's  I’roxy  iMumhing  Conce])!  Keletise. 
noliihly  die  fees  charged  in  conneclion  with 
managed  iiccounls,  and  die  fees  cliiirged  for 
ulili/.ing  notice  and  access. 

I'ht!  chtiugo.s  pro]K)S(Kl  horoiii  rtKlucu 
.some  fees  and  incrcast!  otlitir.s.  and 
Broadridge  estimated  for  the  I^P’A(i  tliat 
overall  fees  paid  by  issuers  will 
decrease  by  approximiitely  four  percent. 
The  Uommittee  also  focu.sed  on  whether 
the  new  recommended  fees  ajijiear  to  he 
iiligned  with  the  work  effort  to  which 
the  fees  relate.  At  the  Committee’s 
recpiest.  Broadridge  analyzed  the  work 
effort  across  the  several  tasks  involved 
in  ])roxy  di.strihution.  'I’he  (Committee 
observed  that  this  tinalysis  confirmed 
that  fees  and  work  effort  cip])eared  to  he 
roughly  in  line. 

The  following  is  :m  outline 
(lescrijdion  of  the  various 
recommendations  and  the  rationale  for 
the  chiinges  jiropo.sed. 

Basic  Fees 

This  category  includes  both  a  per- 
nominee  fee  and  two  sejiarate  per- 
ciccount  fees. 

X’oniinee  /‘’e(:(;The  nominee  fee  is 
currently  S2()  ])er  nominee  (hank  or 
hroker)  .served  hv  an  intermediary  (e.g.. 
Broiidridge).  As  noted  earlier,  this  S2() 
fee  has  not  changed  since  its 
imjilemenfation  in  1087,  and  has  been 
eroded  by  some  29%  hv  inflation  since 
that  time.  In  addition,  while  not 
re(]uired  under  the  current  rule,  it  has 
h(!en  Broadridge’s  longstanding  jiractice 
to  only  charge  this  amount  for  a 
nominee  that  responds  to  a  .search 
(■(Hliiest  with  an  indication  that  it  does 
have  iit  least  one  account  holding  the 
issuer's  stock.  This  is  so 
notwithstanding  that  for  each  meeting 
or  distribution  Broadridge  makes 
impiiry  of  all  nominees  whether  they 
hold  any  of  the  particular  security 
involved.  Broiidridge  notes  that  while 
they  .serve  .some  900  nominees,  the 
civerage  issuer  is  held  hv  approxiniiitelv 
100  uominees. 

In  order  to  comjien.sate  for  the  iinjiact 
of  inflation  and  to  better  align  this  lee 
with  what  the  PFAC  understood  to  he 
the  work  involved,  it  is  recommended 
that  the  basic  per-nominee  fee  he 
increased  to  S22.  hut  that  the  rule 


( 1 7!).!))  mid  l!)!)7  (l(i()..S).  Aviiiliililn  ill  //p.7/ 
Up.bls.'^ov/piih/sptH'iitl.nuiin^sls/rpi/cpioi.Ixt. 

''' Diilii  citnd  l)v  Rniiidridgn  in  support  ot  lliu.so 
liguros  am:  l•■ol■  postiigu — RITuclivii  (i/H(l/()2:  standard 
A  ■■liiilk  "  rial  ^rS().r>.S2;  lirsi  cliiss  lullor  W.S().:i7. 
Rlloclivo  4/(7/l  I:  .standard  A  •  Indk  "  Hal  (<';,St).7(i1 
and  lirsi  class  lollnr  WSt).44.  l■■or  printing — NIRI 
liicnnial  surveys;  median  cost  ((!;.S4.:i2  (2004)  and 
.S4.H2  (2010).  Idir  electricity — Rureiin  ol  l.iihor 
.Sliilislics.  Consumer  I’rice  Index — Average  Price 
Datii.  New  York-Norlhern  New  |ersey-l,ong  Island. 
NY-N)-CT-PA.  Kleciricily  per  KWli.  2002  lo  201  (. 
I'or  overall  IT  expendiinres — Cariner  Croup. 
'■Financiid  .Services  Market  Regains  Moinenlum: 
l■■orecilsl  Through  2000".  I■'ehru!lry  200;i.  Cariner 
Croui).  ■  luireciisl;  Knierprise  I  T  .Spending  for  Ihe 
Ranking  iind  .Securities  .Market.  Woildwide.  2000- 
201.5.  :iQn  l'|)dale.  Ocloher  201  1. 
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specify  that  it  a])j)lies  only  to  nominees 
with  at  least  one  account  holding  the 
issuer’s  stock. 

The  PI'’ At;  Report  had  rcicoinmendiul 
that  the  rule  also  jirovide  for  a  charge 
of  .'iO  cents  ])er  noniiiKU!  for  thos(! 
solicited  who  indicated  no  holdings  of 
the  stock  involved,  with  a  caj)  of  .Slot) 
for  the  smallest  issmn's.  .SnhscKiuent  to 
publication  of  tin;  FFACi  Re|)ort.  figures 
from  the  2012  ])roxy  sea.son  became 
available  from  Broadridge.  (hven 
changes  to  the  i.ssiKir  ])opnlation 
Ixitween  2011  and  2012  seasons  it 
h(!cam(!  necessary  to  reduce  certain  of 
the  RFAC-proposed  fees  to  keep  the 
overall  financial  im])act  of  the  projjo.sed 
changes  at  ap])roximately  the  sanu!  level 
as  proposed  in  the  PFA(’.  Report. 
Accordingly,  the  additional  .SO  cents 
charge  for  each  nominee  riiporting  zero 
positions  has  been  eliminated.  In 
addition,  the  basic  jjrocessing  fees  are 
reduced  somewhat  from  those  proposed 
in  the  PFAC  Rei)ort. 

P(^r-ac(:ount  Fens:  'I’he  two  se])arate 
p(;r-acc:ount  fees  are  tlu;  basic  processing 
fee,  and  the  “intermediary  unit  fee", 
which  is,  in  addition  to  the  nominee  fee 
described  above,  intemhul  as 
compensation  to  the  intermediary  for  its 
work  in  coordinating  among  multiple 
nominees. 

As  did  its  predeces.sor  (iommittee  in 
the  l‘)t)()’s.  the  Pk^ACi  heli(;ved  that 
economies  of  .scale  exist  when  handling 
distributions  for  more  widely  held 
issuers.  \Vhil(!  the  current  fees  attempt 
to  refhict  this  in  the  intermediary  unit 
fee,  they  do  not  in  the  basic  proce.ssing 
lee,  and  the  PFAC  helievcul  both  fees 
should  he  structur(;d  to  recognize  the 
existence  of  economies  of  scale. 

1  lowever.  the  PFA(]  was  also 
concerned  with  the  way  the  current  fees 
approach  this  issue,  with  a  .simj)le 
binary  di.stinction  between  Large  and 
.Small  Issuers,  where;  the  Large  Issuer 
pays  a  reduced  rate  on  all  accounts 
holding  its  securities,  not  just  tho.se  over 
a  .si)ecified  nninher.  This  “cliff"  ])ricing 
schedule  means  that  there  can  he  a 
significant  difference  in  the  overall 
price  ])aid  by  issuers  held  by  H)t), ()()() 
.street  name  accounts  versus  tho.se  h(;ld 
by  201. ()()()  accounts.  Furthermore, 
c:om])anie.s  that  are  close  to  this  line 
may  find  themselves  on  different  sides 
of  it  from  one  vear  to  the  next,  creating 
undesirable  volatility  in  the  prices  paid 
for  jjroxy  distribution  from  vear  to  vear. 

It  is  ])rimarily  for  this  n;ason  that  the 
Committee  recommended  moving  away 
from  the  binary  Large/.Small  Issuer 
di.stinction,  and  utilizing  a  group  of  five 
true  tiers  for  the  basic  per-account  fees. 
In  this  way,  everv  issuer  will  ])av  the 
tier  one  rate  for  the  first  lO.OOO 
accounts,  for  exam])le,  with  decreasing 


rates  calculated  only  on  additional 
accounts  in  the  additional  tiers.  Modest 
changes  in  shareholder  population  will 
no  longer  have  the  |K)ssihility  of 
])rodncing  material  changes  in  overall 
costs,  and  the  sliding  scab;  of  rates  will 
better  a])])roximate  the  sliding  impact  of 
economies  of  scale.  'I’he  creation  of  true 
tiers  in  the  pricing  schedule  will 
coutinm;  to  recognize  tin;  exist(;nce  of 
economies  of  scale  in  j)r(K:(;ssing 
distributions  for  i.ssu(;rs  with  nnmerons 
accounts  holding  their  securities  iii 
street  name,  hut  do  it  in  a  way  that  is 
more;  nuanced  and  thus  fairer  to  all  than 
the  current  ajjproach.-" 

The  tiers  and  the  |)ricing  for  each  tier 
were  organiz{;d  in  a  way  tliat  is  intend(;d 
to  spread  the  fees  as  fairly  as  possible 
across  the  spectrum  of  issuers,  and  to 
s|)read  the  fees  among  issuers  in  three 
size  ranges  similar  to  that  which 
jjertains  under  the  current  fee  rule, 
which  is  de.scrihed  above.  In 
determining  the  fees  applicable  to  each 
tier,  however,  the  Committee  was 
sensitive  to  the  fact  that  an  attempt  to 
fully  reflect  the  economies  of  .scale 
would  result  in  excessive  increases  in 
the  rates  ])aid  by  the  smallest  issuers, 
and  the  ('onunittee  considered  such  an 
outcome  inai)i)ropriate.  Indeed,  it  was 
an  o])erating  principle  for  the 
Committee  that  it  wi,sh(;d  to  avoid 
r(;commendatious  that  would  generate 
large  and  potentially  dislocating 
changes  in  tin;  fees  or  in  the  impact  of 
the  fees  on  broad  categories  of  brokers 
or  issuers. 


noli!  thill  moil  uiulor  llio  curronl  "l.iirs^o/ 
.Sniiill  issiioi'"  distinction.  ii  (|nostion  has  lioon 
riiisod  wholhor  lirokors  tliat  do  not  nso  iin 
intorinodiiirv.  or  that  nso  iin  intonnodiarv  otlior  tiuin 
Itroadridf^o.  iU'o  ontitlod  to  hill  at  tho  '■.Sin.ill  issuor" 
rate  when  thov  sorvo  lowor  tlnin  litlO.OOl)  accounts 
holding  tho  is.snor’s  stock,  ovon  though  tho  issuer 
is  hold  hy  far  inoro  Ihiin  200. IKH)  accounts  whon  idl 
stroot  n.iino  accounts  .it  .ill  noininoos  .no 
considorod.  (iivon  thiit  tho  riilos  aro  hasod  on  tho 
cost  olioctivonoss  ol  .solving  hirgo  nuinhors  of 
accounts,  logicalh’  tho  rato  appliod  should  ho  hasod 
on  tho  nuinhor  of  iiccounts  sor\  od  hy  tho  particular 
intonnodiarv  (or  noniinoo.  if  it  doos  not  nso  an 
intorinodiiirv).  Hocaiiso  liroadridgo  sorvos  such  a 
liirgo  portion  of  tho  wholo.  tho  iinp.ict  of  allowing 
tho  sin.illor  providors  to  hill  .it  tho  highor  nitos  is 
inininiiil.  hoth  ovorall  and  for  anv  given  issuor.  for 
this  reason  tho  (ionunittoo  was  content  to  hiix'o  tho 
rules  intorprotod  in  this  fashion.  Tho  Coininittoo 
noted  that  this  would  hoar  ro-oxainination  if  tho 
processing  t.isk  should  come  to  ho  spread  more 
ovoni y  iiinong  a  nuinhor  of  intorinodiiirios. 

Accordingiv.  tho  loo  charged  ii  particular  i.ssuor 
hv  an  intonnodiarv  (or  a  noniinoo  not  using  an 
intonnodiarv)  will  depend  on  tho  nuinhor  of 
accounts  holding  shares  in  thiit  issuor  that  aro 
served  hv  tho  intonnodiarv  (or  noniinoo)  involved, 
for  oxaniiilo.  an  issuor  with  a  hirgo  nuinhor  of 
honoficial  sharoholdors  might  pav  charges  to 
Ih'oiidridgo  thiit  rofloct  the  progressive  application 
of  tho  ratos  in  iill  five  tiers,  while  its  invoice  from 
anothor  intonnodiarv  serving  a  companilivolv  small 
niimhor  of  accounts  might  clnirgo  for  iill  those 
accounts  at  tho  tier  one  rato. 


in  addition  to  being  tiered  to  better 
retleid  economies  of  scale  in  processing 
issuers  with  a  larger  numh(;r  of 
accounts,  hoth  the  basic  proce.ssing  fee 
iind  the  intermediary  unit  fee  would  he 
increii.sed  slightly  tt)  l)(;tter  align  fees 
and  work  effort,  to  reflect  increased 
.so])histication  in  proxv  di.strihution 
jirocessing,  and  to  reflect  the  iinjiact  of 
iidlation  since  the  fees  were  last 
adjusted.  Especially  relevant  to  the 
intermedicu  y  unit  fee,  the  work  of  the 
intermediary  has  been  enhanced  over 
time,  responding  to  the  needs  of  all 
participant.s — issuers,  hauks  and 
lirokers,  and  investors — in  addititin  to 
re.s])onding  to  changing  regulatory 
reejuests.- ' 

While  the  rules  will  continue  to 
differentiate  hetwet;n  these  two  tvpes  of 
|)er-account  ])rocessing  fees,  the 
Committee  recommended  that  i.ssuers  he 
invoiced  in  a  way  that  combines  these 
two  per-account  processing  fetts  for  t;ase 
of  understiuuling.  The  increases  to  these 
processing  fees  are  estimated  to  add 
approximately  .$9-10  million  to  overall 
])roxy  di.strihution  fees,  although  that 
should  lx;  cousiden;d  in  conm;ction 
with  the  estinicited  Sl.'j  million 
reduction  in  fees  associ;it(;d  with  the 
])ropo.sal  to  charge  prefer(;nc(; 
mancig(;ment  fees  related  to  managed 
accounts  ;it  hiilf  the  regular  ratt;,  whic;h 
is  discu.ssed  below. 

'I’Ik;  new  propo.s(;d  basic  processing 
and  intermediary  unit  f(;(;.s  are  as 
follows; 

(a)  D(;finitions:  For  j)ur])oses  of  this 
rule 

(i)  TIk!  lann  “noininotF'  shall  moan  a 
hrokar  or  bank  sahjact  to  SEC  Hula  14b- 
1  or  14b-2.  raspnctivelv. 

(ii)  Tlw  tarin  "intarniodiarv”  shall 
moan  a  prow  sorvico  providor  that 
coordinatos  the  distribution  of  proxy  or 
otbor  inatorieds  for  muitipio  noininoos. 

(b)  (i)  For  oaob  sot  of  proxy  inatoriak 
i.o..  proxy  statoinont,  form  of  proxy  and 
annual  roport  whon  prooossod  as  a  unit, 
a  Frooossing  Unit  Foo  basod  on  tho 
foiiowiny,  sobodnio  according  to  tho 
nnmbor  of  nominoo  accounts  tbrongb 


All  uxampli!  is  llu;  work  riKpiirod  to 
accommodiito  tho  four  voting  choiciis  iiocossilatiid 
liv  till!  i)odd-l''rauk  riKiuiromimts  for  sav-wlioii-oii- 
pay  voids.  .Sue  .SKC,  Koloasi!  No.  :i:i-<U78.  lamiary 
2.a.  2l)f  I .  at  tii.xl  accomiianying  iiotu  1 27.  and 
Hroadridgii's  Nov(!iiil)(!r  10.  2011)  commiiiit  lottor  on 
till!  rolalod  pro|)osing  roloasi!.  availalilo  at  hl\\y.i / 
n  u  \v.svr.!i(n  /c()mnirnls/K7-:i l-n)/s7:tl 
.\iiotlmr  oxampli!  is  tiu!  significant  work  already 
dono  on  (md-to-end  vote  confirmation.  .S'cc 
descriptions  in  Report  of  Roundlable  on  Proxy 
{iovernaiice:  Recommendations  for  Providing  Rnd- 
to-Riid  \'ote  Conllrmation.  available  at  hllp:// 
\v\\iv.si’(:."()v/((>ninwiUs/s7-1-4- I(l/s7  NlO-SOO.pdl. 
Siri!  also  description  in  Mroatiridge's  October  Ii. 

2010  comment  letter  on  the  Proxv  Plumbing 
Release,  available  at  htlp://\\  \\  \v.st‘C.»()v/comnwnts/ 
S7-I4-1  ()/s7 1 4 1 0-  (12.  pdf. 
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which  the  issuer's  securities  are 
l)(nieficiaHv  owntui: 

50  cents  for  each  account  up  to 
10. 000  accounts: 

47  cents  for  each  account  above 
10.000  accounts,  up  to  100.000 
accounts: 

50  cents  for  each  account  above 
100.000  accounts,  up  to  300.000 
accounts: 

34  cents  for  each  account  above 
300.000  account.s.  up  to  500.000 
accounts: 

32  cents  for  each  account  above 
500.000  accounts. 

To  clarifv.  under  this  schedule,  everv 
issuer  will  pav  the  tier  one  nde  for  the 
first  10.000  accounts,  or  portion  thereof, 
with  decre(tsin^  rates  apj)lical)le  only  on 
additional  accounts  in  the  additional 
tiers,  lieferences  in  this  Rule  451  to  the 
nuinherof  accounts  means  the  number 
of  accounts  in  the  issuer  at  anv  nominee 
that  is  providing  distribution  services 
without  the  services  of  an  intermedian', 
or  when  an  interinediaiv  is  involved,  the 
aggregate  munher  of  nominee  accounts 
with  beneficial  ownership  in  the  issuer 
sen  ed  hv  the  intermediarv. 

(HI  In  the  case  of  a  meeting  for  which 
an  opposition  j)ro\v  has  been  furnished 
to  securitv  holders,  the  Processing  I  hiit 
Tee  shall  be  Si  .00  per  account,  in  lieu 
of  the  fees  in  the  above  schedule. 

(cl  The  following  are  sui)i)lement(d 
fees  for  intermediaries: 

(H  S22.00  for  each  nominee  sen  ed  bv 
the  intermediarv  that  has  at  least  one 
account  beneficially  owning  shares  in 
the  issuer, 

(HI  an  Intermedian’  I  biit  Tee  for  each 
.set  of  prosy  material,  imsed  on  the 
(ollowing  schedule  according  to  the 
number  of  nominee  accounts  through 
which  the  issuer's  securities  are 
beneficiallv  owned: 

14  cents  for  each  account  uf)  to 
10.000  accounts: 

13  cents  for  each  account  above 
10.000  accounts,  up  to  100.000 
accounts: 

1 1  cents  for  each  account  above 
100.000  accounts,  up  to  300.000 
accounts: 

0  cents  (or  each  account  alnwe 
300.000  accounts,  up  to  500.000 
accounts: 

7  cents  for  each  account  above 
500.000  accounts. 

To  clarify,  under  this  schedule,  every 
issuer  will  pav  the  tier  one  rate  for  the 
first  10.000  accounts,  or  portion  thereof, 
with  decreasing  rates  appliccd)le  onlv  on 
additional  accounts  in  the  additiomd 
tiers. 

(Hi}  Tor  speci(d  meetings,  the 
Intermediary  Unit  Tee  shall  be  based  on 
the  following  schedule,  in  lieu  of  the 
fees  described  in  (ii)  above: 


10  cents  for  each  account  up  to 
10.000  accounts: 

13  cents  for  each  account  above 
10.000  accounts,  up  to  100,000 
accounts: 

Hi  cents  for  each  account  (d)ove 
100,000  accounts,  up  to  300,000 
accounts: 

14  cents  for  each  account  (d)ove 
300.000  accounts,  up  to  500.000 
accounts: 

12  cents  for  each  account  al)ove 
500.000  accounts. 

To  clarifv.  under  this  schedide.  eveiy 
issuer  will  pav  the  tier  one  rate  for  the 
(irst  10.000  accounts,  or  portion  thereof, 
with  decreasing  rates  applicable  onlv  on 
additional  accounts  in  the  additiomd 
tiers.  Tor  j)urposes  of  this  subsection 
(Hi},  a  special  meeting  is  a  meeting  other 
than  the  issuer's  meeting  (dr  the  election 
of  directors. 

(iv)  In  the  case  of  a  meeting  for  which 
an  opposition  i)roxy  has  been  furnished 
to  security  holders,  the  Intermediaiy 
I  hiit  Tee  sludl  be  25  cents  per  account, 
with  a  minimum  fee  of  S5. 000. 00  per 
soliciting  entity,  in  lieu  of  the  fees 
described  in  (HI  or  (Hi}  (d)ove.  as  the 
case  mav  be.  Where  there  are  separate 
solicitations  bv  management  and  an 
opponent,  the  opponent  is  to  be 
separately  billed  for  the  costs  of  its 
solicitation. 

incentive  (Preference  Management]  l‘’ees 

The  inceiitivi!  lees  generally  apjxjar  to 
have  been  (iiiitc;  worthwhile  for  the 
issuers  who  i)ay  the  jiroxy  distrihution 
fees.--  llroadridge  niports  that  the 
])en:ent  of  mailings  eliminated  has 
grown  .steadily  since  incentive  lees  were 
first  instituted  in  l‘)?)8,  reaching  of 
all  accounts  jiroces.sed  in  the  2012 
proxy  .season.-^  In  contrast,  only  8%  of 
mailings  were  eliminated  in  1908. 
growing  to  27%  for  the  2002  season.--* 
Broadridge  e.stimales  that  coiporate 
issuers  saved  over  S522  million  in 
po.stage  and  ])rinling  co.sts  in  the  2012 
season.-^’ 

In  addition  to  considering  what  the 
amount  of  this  fee  should  he.  the 
Committee  examined  two  specific  i.ssnes 
that  have  engendered  comment 
regarding  how  the  incentive  fee  has 
h(!en  applied. 


--,\s  iiollid  in  ioolnotn  12  lluwo  Inns,  doth 

ciirnnitlv  iind  as  proposnd  to  hn  anunidiMl.  arn  in 
addition  to.  and  not  in  licni  ol.  thi!  otiinr  prow 
disiriliution  Inns. 

-  ‘  15roadrid};n  2012  I’row  .Strason  K(;v  .Statistics  S.- 
l’(!rldrinancn  Katinn.  availalrinal  n  n  n ./noodm/i'n. 
t:(ini/(Ainl('nl.(isi)xyi)(>i  ll)-=  'riKi  C.onnnission 
nolns  llin  link  is 

(tiMiniifnls/liroiutriit^’c  2012  I’row  Sfason  Slats 
PwsaulalHm.jHif. 

-■*  Osliinalns  providtal  liy  Itroadridf^n  lo  llin 
Coinniittm!. 

-■’.Son  r(!|)oil  cilnd  in  nol<!  22.  .snpni. 


The  first  is  the  “evergreen"  natnn!  of 
the  lee.  As  noted  in  the  SFd’s  Proxy 
Plumbing  Release,  (piestions  have  been 
raised  as  to  whethm'  it  is  aj)])ro])riiite  to 
charge  iin  incentive  fee  not  only  in  the 
year  when  electronic  delivery  is  first 
(ilected.  hut  also  in  (xich  year  thereafter. 
In  its  Proxy  Plnmhing  Release  the  SHCi 
|)o.sits  that  “the  continuing  role  of  the 
.securities  intermediarv.  or  its  agent,  in 
(iliniinaling  the.se  p.iper  mailings  is 
limited  lo  keeping  track  of  the 
shareholder’s  election.” 

In  discussing  this  issue;  with 
brokerage  firms  and  with  Broadridge, 
the  (iommittee  was  jtersuaded  that  there 
was  in  fact  significant  i)roce.ssing  work 
involved  in  “ktteping  track  of  the 
shareholder's  election,”  especially  given 
that  the  .shareholder  is  entitled  to 
change  that  election  from  time  to  time. 
Although  few  do  change  their  election, 
data  |)rocessing  has  to  look  at  each 
])osition  relative  to  each  meeting  or 
distribution  event  to  determine  how  the 
“switch”  should  he  .set.  Data 
management  recpiires  ongoing 
technology  supjjorl,  services  and 
maintenance,  and  is  a  significant  part  of 
the  total  co.st  of  eliminating  ])aper  proxy 
materials.  Kv(;n  if  there  is  some 
additional  effort  involved  in  the  year  an 
election  is  actually  made  (or  chang(;d), 
the  (Committee;  did  not  find  a  simple, 
rational  wav  to  construct  differ(;nt 
])ric(;s  for  “change”  versus 
“maintenance”  of  elections.-' 

Tin;  (Committee  found  that  a 
significant  ])art  of  the  work  involved 
was  in  “maintaining”  or  “managing” 
the  preferences  attached  to  each  account 
position  regarding  distrihution,  both  for 
honseholding  and  eliminating  paper 
delivery  entirely.  Thus  the  name  used 
for  the  fee  under  the  current  rule.s — 
“incentive  fee" — was  part  of  the 
problem,  since  it  im])lied  that  the  work 
was  finished  once  an  election  had  been 
made.  This  is  why  the  (Committee 
l)eliev(;,s  that  transjjarency  and 
understanding  will  he  served  hv 
identifying  this  kind  of  fee  as  a 
“preterence  management"  fee. 

The  other  issue  to  which  the 
(lommittee  devoted  considerable  time  is 
how  this  fee  is  ap|)lied  to  jjositions  that 
are  ])art  of  managed  accounts.  At  least 


-''I’ldw  IMimil)iii<' K(!l(!iisi!  ill  li!Xl  iiccompiinvin}^ 
ii()l(!  124, 

I'or  (!xaiiipl(!.  ii  clioici!  lo  (!tiininat((  inailiii;;s  is 
(liltMi  nia(l(!  t)v  an  iiivoslor  lor  a  luinilior  ot  (liHonint 
lioldin^s  ill  tho  account.  How  lo  lairlx'  a|)|)orlioii  a 
li'oiil-loailcd  1(U!  amoii”  diriiii'cnl  issuers,  wlio  mav 
have  diHereul  uiimliers  or  Ivpes  ol  (lisiriludioiis  in 
the  vear  the  election  is  made,  was  one  ol  the 
challen;>e,s  presented.  And  clearly,  a  chaii”e  lo  a 
one-time  lee  wouhl  radically  impact  the  overall 
revenne  produced  hv  the  prox\'  lees,  presumahlv 
reipiirin*’  at  least  some  compensating  iiuaeases  lo 
the  ■'one-time"  lee  or  lo  other  proxv  lees. 
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in  recent  y(!ar.s  this  appears  to  lx;  the 
most  contentious  of  all  the  i.ssnes  raised 
by  those  critical  of  the  cnrnmt  fees.-" 

While,  as  notcul  above;,  mailing 
eliminations  have  steadily  increa.sed 
since  the  inc(;ntive  fees  were 
im])lemented,  eliminations  r(;sulting 
from  el(;ctions  made;  bv  inve;ste)rs 
he)leling  an  issue;r’s  .se;cnritie;s  threengh 
mcmcige;el  ae:e:onnts  hiive  e:e)nsistentlv 
re;])res(;nteel  a  significant  pe)rtie)n  e)f  the 
whole.  Figure;s  snpplieel  by  HreKielrielge 
inelicate  that  manage;d  ;K:ce)nnts  have 
accounted  fe)r  ahe)ut  8t)‘J{>  e)f 
eliminatie)n.s  lor  me).st  years  since  2002, 
falling  ii  bit  edter  2008  te)  he  ,se)me  4t)% 
e)f  all  eliminations  in  2012.--' 

Fliminatie)ns  in  the  manag(;d  ace:ount 
ce)ntext  oe:cur  ne)t  bee;an.se  an  investe)r 
has  ce)n.senteel  to  have  elistrihutions 
ce)me  te)  him  e)r  her  electronically,  but 
l)e;e:;mse  the  investor  has  ele;cteel  te) 
delegate  the  ve)ting  e)f  shares  (and 
ty])ie:ally,  the  recei])t  e)f  materials)  to  a 
l)re)k.er  or  investment  maiiiiger,  and  the 
l)re)ker  or  manager  epiite  niitunillv 
prefe;rs  te)  manage  the  proe:e.ss 
electronically  rather  than  by  ree:eiving 
mnlti])le  ])a])er  j)re)xy  stateme;nts  and 
ve)ting  instructions.  That  the  inve.ste)r 
makes  this  e;lee:tie)n  is  often  ele;scrihe;d  as 
a  ratiomil  result  e)f  the  fact  thiit  in  a 
manageel  :icce)imt  the;  investments  iire 
se;lecteel  by  the  manager  nither  than  the 
inve;ste)r.  ;mei  the;  investor  le)e)ks  te)  the 
manager  ne)t  e)nly  to  kne)w  whether  or 
when  te)  buy  e)r  .sell  a  ste)ck.  but  he)w  te) 
ve)te  the  shares  as  well. 

Here  the  fact  that  the  fee  has  l)e;e;n 
elescril)e;el  as  an  “incentive”  f(;e  has 
probably  impacted  the  view  e)n  whether 
application  of  the  fee  in  this  ce)ntext  is 
appro])riate.  Once  the;  investor 
determines  to  e)pen  a  managed  ace:ount, 
the  incentive  to  elelegate  voting  flows 
naturally  from  the  nature  e)f  the  account, 
rather  than  from  any  s])ecific  effort 
made  by  an  intermeeliarv  or  its  agent. 

He)wever.  the  maintenance  e)f  the 
|)reference  is  as  neces.sary  he;re  as  it  is 
in  any  e)ther  election,  such  as  consent  to 
e-elelivery.  SEC  rules  applie:al)le  te) 
managed  accounts  re(|uire  that  each 
l)e;neficial  owner  be  tre;ateel  as  the 
ineliviehial  e)wne;r  of  the  shares 
attril)ute;d  to  his  e)r  her  ace:e)unt,  ;mel  that 


-"I’l'oxy  Kolixi.st;  at  taxi  accoinpaiiviii'’ 

note;  Ki.S.  Sea  also  .S'l’A/.S.SA  I’cSitioii  to  tlu;  .Sl/c  ra 
.Maiiaaad  A(:(:e)iinl  I''aas,  Marcli  ]2.  21)12. 
wm\.stai.of}!,/pdts/2()l2-l):t-  I'J-sUi-SHU-joitH- 
leller.iitll. 

-■'ISa.sad  on  inrorinalion  .siipplic'd  lev  l!n)adrid<;(!, 
tha  most  .st(!adilv  grou  inj;  aala<;oi  v  of  aliininalions 
ovar  Ilia  vixirs  liii.s  liaan  aoiisiMil.s  to  t!l(M:lroni(: 
dalivarv. 

for  axiimpla.  discussion  in  .SfXi  Kalcsise; 
No.  ;i4-:i4.‘jt)().  AnansI  :i  l.  1!H)4.  approvina  NY.SK 
rid(!  e:liana(>  ;dlo\vin>>  dalivarv  of  proxy  inalariiil  to 
invasimani  advisars  that  liava  haan  dala^alael  tlia 
iinlliority  te;  vola  seicnrilias  in  Ilia  aci:onnl. 


incltieles  having  the  ability  to  elect  to 
vote;  the)se  share;s  ;mel  re;ceive  pretxy 
mate;rials."'  Accetrelingly,  eac.h 
l)e;n(;ficial  owne;r’.s  (;lee:tion  nui.st  be 
tracke;el — just  as  is  the  c.ise  with  an 
investe)!'  in  a  non-manage;el  account. 

As  !i  gem;riil  niiitter  the;n.  the 
e;li  mi  nation  of  pre;fe;re;nct;  m;mage;ment 
f(;e.s  (e)r  all  mimage;d  accounts  appeareel 
imre;ase)n;il)le.  He)weve;r.  the  (ie)mmittee 
elid  e;onclnele  that  milking  some 
elistinedions  heitween  managed  ae:coimts 
anil  non-manageel  acconnts  for  fee 
])nrpo.se.s  was  appropriate. 

biteratnre;  on  maiiiigeil  acexnints 
indicates  they  are  intended  to  offer 
professional  portfolio  manageme;nt 
services  with  more  investment,  tax 
management  anil  fee  cn.stomization  than 
is  available  in  comingleil  products  such 
as  mutual  funds.  They  have  exi.sted 
since  at  least  the  l‘)70.s,  and  have  been 
growing  significantly  as  an  investment 
style;  since  at  lea.st  the  e;arly  15)‘)()s."^ 
They  are  a  proeluct  class  that  is 
feillowed,  .stiielied,  analyzed  hroaelly  anil 
poj)nlarize;el  by  many  elifferent 
lirokerage  firms  anil  inv(;,stment 
cielvisors.  *  * 

Their  increasing  jiopidarity 
eleme)n.strat(;.s  thiit  the;  maniig(;el  account 
is  ii  ])re)ihict  that  offers  significant 
iielvantage;.s  both  to  inve;.stors.  anil  to  the; 
brokerage  firms  e)ff(;ring  this  kinel  of 
iicixiimt. 

At  the  .same  time;,  it  s(;ems  cle;ar  that 
issn(;r.s  also  re;iip  some  l)em;fit  from 
inedtision  in  manageel  acexnmt 
lieirtfolieis.  Meist  obvienisly.  of  exnirse. 
the;  issuer  l)e;ne;fit.s  from  the  aeleleel 
investment  in  the;  comi)imy’.s  steieik.  In 
aelelitiem,  the  fae.t  that  almost  all 
manage;el  iicexnmt  investeirs  dek;giite 
voting  to  the  inve;.stment  manager  results 
in  those  .ste)e:ks  being  voteel  at  a  rate  far 
higher  than  is  steick  that  is  held  in 
orelinary  re;tail  atxiounts.  This  simplifies 
e)l)taining  a  ejiieirum  for  .stoe;khe)lder 
me;etings.  reelucing  jiroxy  soliedtation 
e;xpe;n.se;.s. 

Interestingly,  then,  this  is  the;  one 
senirex;  of  mailing  eliminations  that  is  a 
benefit  to  heith  the;  i.ssuer  anel  the 
hrokemge  firm — in  e:ontr;ist  te)  orelimirv 
e;e)nse;nts  to  e;-ele;live;ry  or  hoiiseholeling, 
whie;h  appe;ar  te)  l)e;ne;fit  e)nly  the  issuer. 

It  is  this  imiepie  attribute;  of  the; 
manage;el  ae:e:e)nnt  th;it  sngge;.ste;el  te)  the 
(Committee  thiit  it  wenilel  he;  mo.st  fair, 
anel  mo.st  reiisemahle,  feir  issuers  anel 


”  lnv(!stincnl  Coiiiiiany  Act  Kidc  :iii-4(<i)(.'))(ii). 

.S’c-c  '"rlu!  Hislorv  ot  .Scpiirali!! v  Mana”(!d 
AccDimls."  \\\v\v.miniiisl.(ir}>/archiv(!/imdtim(!dia/ 
Tiniidiiai.pdl.  TIk;  ('.(iniinissioii  niitcs  tlu;  link  is 
hllp://\\\y\v.numeyinstHiile.i:mu/dimnk)ttds/2(H)H/ 
l)2/coimecli(ms-mn\ijf-(ll-07- 1  .pdf. 

'■'■'See.  I(ir  cxainiilc.  ■■Unileirstiinilinf’  .Scparalidy 
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hroketrs  to  share  the;  e:e)st  e)f  the 
aehnitteelly  re;al  pre)e;e;ssing  weak  that  is 
eleme;  to  track  anel  maintain  the;  vetting 
anel  eli.strihntie)!)  e;le;e:tie)n.s  maele;  hv  the 
l)e;ne;fit;ial  etwners  of  the;  .stoeT  peesitieens 
in  the;  manageel  iicexeimt.  It  is  fetr  this 
re;iison  that  the;  (’,e)mmitte;e; 
re;e:e)mme;nele;tl  anel  the;  Exchange;  is 
proposing  that  |)re;fe;rent:e  manageanent 
fe;e;.s  fetr  manageel  ae;e:onnt.s  be;  e:harge;el  te) 
issuers  at  a  nite  that  is  half  that  ofe)the;r 
preference;  manageaneait  fe;e;s. 

Beyetnel  this,  he)we;ve;r.  there  is 
aneether  j)hene)me;ne)n  that  has  emergeel 
from  the;  treaiel  towarels  manageui 
ae;ce)unt.s  that  the;  (ie)mmitte;e;  believeel 
must  be;  aeldresseel — anel  this  is  the 
})roliferation  of  aeicoiints  containing  a 
very  small  number  of  an  i.ssiie;r's  shares 
that  e:an  be  founel  when  a  manageel 
account  is  offere;el  with  a  re;lative;ly  low 
investment  minimum. 

Me)st  immageel  act:ounts  are;  targe;te;el 
to  we;althy  invei.stors,  with  minimnm 
inve;.stment  re;(juire;me;nt.s  of  at  least 
.Si (){).()()(),  u])  to  SI  million  or  more  leer 
certain  e)f  these;  ae:e:e)nnt.s.  He)we;ve;r,  as 
manageel  at:ce)unt.s  l)e;e:iime  ine;re;asingly 
pe)|)ular.  anel  elata  ])re)t;e;s.sing  l)e;e:ame; 
me)re;  se)])histie:ate;ti.  seeme;  firms  have; 
fe)unel  it  feaisible.  anel  presumably 
pre)fital)le;.  te)  e)ffe;r  a  manageel  ae:e:e)nnt 
pre)ehie:t  te)  a  eda.ss  e)f  inve;ste)r  with  a 
me)re;  moele;st  ame)imt  e)f  me)ne;v  te) 
inve.st.  ()l)vie)usly.  if  ye)u  s])re;<iel,  sav. 

.S2.') .()()()  e)ve;r  a  large;  portfe)lie)  of 
inve;stme;nts.  seeme;  e)f  the)se;  positions. 
e;spe;e:ially  holelings  in  the  e:e)mpanie;,s 
with  meeelest  weightings  in  the;  portfeelie), 
will  e:e)ntain  relativelv  few  shares,  eer 
e;ven  fnictieenal  share  peesitiems.  In  re;e:e;nt 
ye;ar.s  firms  with  eefferings  eef  this  nature; 
have  l)e;e:e)me;  meere;  pe)j)ular,  with  the; 
re;.sult  that  some;  issuers  have;  noteel 
.signifie:ant  incre;ii.se;s  in  the;  incentive; 
fe;es  attributable  to  firms  with  verv  small 
aggre;gate  holelings  e)f  their  shares. 

The;  Exe.hange;  unelerstands  that  this 
kind  of  issue  hael  in  fat:t  bexm 
e:on.side;reeI  in  the  mid-199().s  when  the; 
ine:e;ntive  fe;e;.s  were;  being  formulate;d. 
While  the;  manageel  ae:e:e)unt  pre)elue:t 
was  ne)t  as  wiele;.spread  as  it  is  teeelav.  eene 
firm  eliel  market  a  manage;el  iice:e)unt 
|)re)ehie;t  with  a  relatively  low  minimnm 
investment  whiedi  the;  firm  calleel  a 
“Wraj)  Ae:e:e)unt”.  It  was  the;  te;nele;ne:v  of 
the;.se;  ae:e:e)nnt.s  to  have;  many  ve;rv  small, 
e;ve;n  fraedional  shiire;  ])e).sitie)ns  that  le;el 
te)  the;  ])rae:tice;  followe;el  bv  Breeaelrielge; 
te)  pre)e:e;,ss  “Wnip  Ae;e;e)unt"  j)o.sition.s 
withe)ut  any  ediarge — either  fe)r  hasie: 
proe;e;ssing  e)r  ine:e;ntive;  fe;e;s.  ne)weve;r. 
Ihe)aelrielge;  re;lie;el  e)n  its  clie;nt  firms  te) 
.spe;e:ifv  whether  or  ne)t  an  ae:e:e)nnt 
shonlel  be;  tre;atetl  as  a  “Wraj)  Ae:e;ount” 
fe)r  this  ])urj)e).se;.  anel  positions  in  small 
minimum  inve;.slment  manageel  ae:e:onnts 
which  were  ne)l  marke;teel  with  that 


12388 


Federal  Register/ Vol.  78,  No.  88/ Friday.  February  22,  2018 /Notices 


a])|)ollciti()n  were  suljjected  to  ordinary 
fees,  including  incentive  fees.  Tliis  has 
])ro(iuced  tlie  anomalous  results,  and 
i.ssuer  concerns.  (le.scrilM!(l  above. 

In  tin;  view  of  the  Committee,  the 
(|ue.stion  was  what  is  fair  and  reasonable 
in  this  context.  The  ('oininittee  noted 
one  issuer  that  reportiullv  found  its  total 
nuinlxM'  of  inve.stor  accounts  more  than 
(louhhul  when  it  was  inclmhul  in  the 
|)ortfolios  managed  by  one  of  tluise  firms 
offering  low-minimum  investment 
accounts.  This  was  (le.s])it(;  the  fact  that 
these  additional  accounts  held  in  the 
aggregate  only  .t)17‘!^)  of  the  i.ssuer's 
out.standing  stock — an  amount  of  stock 
that  was  in  the  aggnigate  less  than  one 
share;  for  each  account  at  the  firm. 
Noneth(;les.s.  because  of  the  incentive 
fees  charged  for  these  tiny  stock 
))ositions.  the  issuer's  total  hill  for  street 
name  proxy  distribution  more  than 
(louhled. 

(Ilearlv  in  such  a  situation  the  hen(;fits 
of  increased  stock  ownershi|)  and 
incr(;a,sed  voting  participation  were  as  a 
practical  matter  nonexistent  for  the 
i.ssuer.  while  the  a(l(l(;d  expiai.se  on  a 
n;lativ(;  basis  was  extraordinary. 

Accordingly,  the  (;ommitt(;(; 
consider(;d  it  most  a])propriate  to 
precludi;  the  charging  of  jjroxy 
|)roc(;s.sing  lees  for  manag(;d  accounts 
holding  very  small  numbers  of  shares  in 
the  i.ssu(;r  involved. 

To  (l(;t(;rmim;  when;  to  set  the  limit, 
the  Committei;  first  look(;{i  at 
information  supplied  by  broadridge 
showing  that  among  managed  account 
positions  h(;tween  1  and  .'iOO  shares 

of  all  managed  account  positions), 
the  average  position  size;  was  91  shares, 
and  the  m(;dian  position  size  was 
aj)proximately  .'iO  shares. 

\Vhile  the  benefit  to  an  issuer  is 
obviously  on  a  continuum — more  for 
larger  holders,  le.ss  for  smaller  holders — 
the  Committee  looked  for  an  apjjroj)riate 
break  point.  Because  one  of  its  goals  was 
to  avoid  s(;vere  impacts  on  proxy 
distribution  in  the  IJ.S.,  the  (Committee 
looked  at  the  estimated  financial  impact 
of  (;liminating  proxy  fees  for  managed 
accounts  holding  le.ss  than  a  certain 
numlM;r  of  shares.  Based  on  information 
supplied  hv  Broadridge  from  the;  2011 
proxy  si;ason.  the  overall  im|)act  varied 
from  approximatelv  ,$2.0  million  at  the 
fractional  (less  than  one)  share  level,  uj) 
to  approximat(;ly  .SIO  million  if  the 
pro.scrij)tion  aj)])lied  to  accounts 
holding  2.‘j  .shan;s  or  h;ss. 

After  due  consideration,  tin; 
Committee  det(;rmined  that  manag(;d 
account  holdings  of  five  shares  or  less 
was  an  a|)proj)riate  level  at  which  to 
draw  the  lim;.  The  overall  im])act  on 
jH'oxy  revenue  was  modest 
(aj)j)roximately  S4.2  million),  and  the 


hen(;fit  to  issuers  of  holdings  of  five  or 
fewer  shares  in  a  managed  a(  count  is 
limited."  But  another  way,  the 
(;ommitt(;(;  was  comfortable  with  the 
jjosition  that,  given  the  n;lative  h(;nefit/ 
burden  on  i.ssuers  and  brokerage  firms, 
it  is  not  r(;asonahle  to  mak(;  issuers 
reimburse  the  cost  of  jjroxy  distribution 
to  managed  accounts  liolding  five  shar(;s 
or  less. 

As  a  natural  corollary  to  the 
])ro.scription  against  fe(;s  relative  to  very 
small  holdings  in  manag(;d  accounts,  no 
fee  distinction  will  In;  based  on  wh(;ther 
or  not  a  managed  account  is  reierred  to 
as  a  “wrap  account." 

TIk;  Fxchange  aj)preciate.s  that  it  will 
he  n(;ces.sary  to  ])rovide  a  ilefinition  of 
"managed  account”  in  tiu;  rules  so  that 
the  fees  can  he  applied  appropriately. 
Unfortunately,  the  term  is  not 
comprehensivelv  defined  for  any  other 
pur])ose  in  SE(]  rules.  The  Fxchange 
l)elieves  that  for  pur])o.se.s  of  the  fee 
provisions,  it  would  he  ap])ro])riate  to 
define  a  “managed  account"  as  an 
account  at  a  nominee  which  is  invested 
in  a  portfolio  of  securities  selected  hv  a 
profe.ssional  advi.sor,  and  for  which  the 
account  holder  is  charg(;d  a  s(!parate 
a.s.set-hased  fee  for  a  rangt;  of  services 
which  may  inchuh;  ongoing  advice, 
cu.stody  and  execution  services.  I’Ik; 
advisor  can  he  either  em])loyed  hv  or 
affiliated  with  the  nomin(;e.  or  a 
s(;])arate  investment  advisor  contracted 
for  the  purpo.s(;  of  seh;f:ting  investment 
portfolios  for  the  managed  account. 
Reepnring  that  investments  or  changes 
to  tin;  account  lx;  a])i)rov(;d  by  tin;  client 
would  not  preclude  an  account  from 
h(;ing  a  “managed  account"  for  this 
])ur])ose.  nor  would  the  fact  that 
commi.ssions  or  transaction-ha.sed 
charges  an;  im])osed  in  addition  to  the 
a.sset-based  fee. 

Having  addre.ssed  the  “evergreen” 
and  managed  account  issues,  the 
(k)mmittee  focused  on  tin;  amount  of  the 
])n;ference  management  fee,  and 
wh(;ther  it  should  he  tiered  among 
issu(;rs  ha.s(;d  on  their  size. 

The  curn;nt  inc(;ntive  fee; 
differentiates  h(;tween  Large  Issuers  and 
Small  lssu(;rs.  As  de.scril)(;d  above  in  tin; 
discu.ssion  of  the  basic  ])er-accr)unt  fees. 


"  I'ivc  sliiin!s  or  loss  will  also  n^prcisoiit  a  vor\ 
inoditsi  nionotarv  invosliiioiit  in  almost  aiiv  puhlic 
companv.  with  tIu!  (!X(:(!ption  of  a  sloi:k.  with  an 
(ixlraordinarily  liif;li  pricci.  such  as  Itorkshiro 
I  iaihawax  A. 

lisliinalos  suppliitd  hv  liE'oadridoo  also 
(hMiionsIraltuI  that  a  inodi!l  that  iiichidod  this 
proscription  would  niducE!  hv  some  42‘’/o  tho  l(!os 
paid  hv  tin;  issuin'  whoso  loos  had  douhlod  whon 
it  ontorod  tho  portfolios  of  tho  low  minimum 
invostmonl  managod  account  provider  doscrihod 
ahovo.  'I'his  sngj^osts  that  this  lovol  is  appropriate 
to  address  tho  nnaccoptahio  im|>act  prodncod  hv 
low  minimum  invostmonl  manaood  accounts. 


the  (Committee  did  not  favor  this  "cliff" 
differentiation.  In  tIu;  ca.se  of  the 
])r(;fer(;nce  miinagttimait  let;,  the 
Uommittee  determined  not  to  ti(;r  tiu;  let; 
iiccording  to  the  size  of  the  issui;r.  This 
conclusion  was  htised  on  two  other  core 
])rincipl(;s  that  the  Uommitt(;e  usi;d  to 
guidt;  its  work,  dm;  is  a  desin;  to 
improve  tr;msp<irencv  and 
und(;r.standing  by  tivoiding  unnece.ssary 
complexity.  Having  tiered  the  h.isic 
processing/intermediary  fees,  it 
a])i)ean;d  overly  com])lex  to  have 
additiomil  tiers  for  the  preference 
management  fee.  Another  princi])le  was 
tiu;  desin;  to  align  tiu;  fees  with  the 
work  done.  The  (u)mmittee  was  of  the 
view  that  the  processing  involved  in 
managing  preferences  was  le.ss 
susceptible  to  economies  of  scale  by  sizt; 
of  i.ssuer  because  it  is,  of  nec(;.ssity,  an 
account  by  account  task,  retjuiring  the 
tracking  of  the  different  (and  sometimes 
changing)  jintferences  of  street  name 
shareholders  across  all  their  comjiany 
holdings. 

Tiu;  iu;w  preference  management  fee 
nscommended  hv  the  (u)mmittee  is  82 
cents  |)(;r  ])osilion  affect(;d  (IB  cents  for 
positions  in  managed  accounts).  The  82 
c(;nts  rate  would  lu;  ti  reduction  for 
com|)ani(;s  that  have  been  ch<inict(;riz(;d 
under  curntnt  rules  as  Small  Issmtrs, 
and  iin  iiu:r(;as(;  for  tho.st;  that  have  l)e(;n 
categoriz(;d  its  L.irgt;  I.ssuers.  hut  tiu;  let; 
as  iipplied  would  r(;sult  in  an  overall 
.savings  to  issuers  tiiken  as  a  whole. 

As  discussed  earlier,  inflation  has 
effectively  erodttd  the  existing  proxy 
fees  over  the  last  decade  and  mon;  since; 
they  wi;r(;  implemented  or  last  clumged. 
Htjwever,  the  (iommittee  observed  that 
the  imj)act  of  inflation  on  Broadridge’s 
overall  proxy  distribution  revenue  has 
been  mitigated  hv  the  increased  revenue 
it  has  obtained  from  incentive  fees. 
Issuers  have  saved  money  on  a  net  basis 
since  the  elimination  of  mailings  has 
reduced  jiostage  and  jtrinting  costs  by 
fill’  more  than  it  has  increa.sed  incentive 
fees,  hut  this  increased  revenue  .stream 
to  Broadridge  has  countered  to  some 
extent  the  imjiact  of  inf  lation  on  the 
basic  jirocessing  fee.  This  is  why  the 
(iommittee  saw  fit  to  offset  its 
recommended  reduction  in  managed 
account  preference  manag(;nu;nt  fees  hv 
increases  to  the  basic  procitssing  and 
intermediary  fees. 

The  lixchiinge  notes  tluit  there  is  also 
a  small  inc(;ntivi;  (preference 
management)  fee  (10  cents  per  account) 
for  “interim”  distributions.  The  B1'’AU 
did  not  ])ro]U)se  to  alter  this  fee  as  it  is 
a])plied  to  managed  accounts,  excejit,  of 
course,  for  the  fact  that  it  will  not  apjily 
to  managed  accounts  holding  five  shares 
or  l(;ss. 
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iVo/jV;e  (ind  Acct^ss  Ft^(^s 

As  described  above,  based  on  the 
reconiinendations  ot  its  Froxv  Working 
(iron])  in  2007,  the  NYSE  initiallv 
electcul  to  leave  lees  for  notic(!  and 
accaxss  nnr(;gnlate(l. 

TIk!  PFA(i  found  that  from  an  overall 
financial  point  of  view,  the  notice  and 
access  system  has  hinm  a  great  siu:cess. 
((Concerns  have  hcum  (ixpressed  that 
there  may  he  a  decrease  in  retail  voting 
])articipation  when  issuers  use  notice 
and  access, '*7  but  that  is  unrelated  to  the 
fees  involved.)  Broadridge  (xstimates  that 
in  the  mo.st  riicent  proxy  season  issuers 
in  the  aggregate  saved  .$241  million,  net 
of  fees,  through  the  use  of  notice  and 
access,  an  amount  that  is  actuallv  more 
than  the  total  fees  paid  annually  hv  all 
issuers  for  annual  meeting  street  name 
proxy  jnocessing.  Tlu;  Committee 
nnder.stood  that  issuers  of  all  sizes  have 
adopted  notice  and  acce.ss,  and  that  the 
re-use  of  notice  and  accij.ss  by  ado])ting 
issuers  is  close  to  100%. 

The  first  decision  for  the  Committee 
was  whether  notice  and  access  fees 
should  ixmiain  unnigulated  as  they  are 
today.  It  was  noted  that  an  nnr(;gnlated 
system  is  more  flexible  and  c;an  res]K)nd 
(piickly  to  changes  in  technologv  and 
investor  behavior,  whereas  change  and 
new  investment  could  he  delayed  when 
fees  are  regulated  and  more  difficult  to 
change.  However,  issuers  were 
concerned  about  leaving  notice  and 
access  vulnerable  to  fee  increa.ses 
without  regidatory  oversight.  es])ecially 
in  a  context  where  other  fees  were 
changing,  and  in  some  cases  being 
reduced.  Accordingly  the  fiommittee 
concluded  that  notice  and  access  fees 
should  now  he  regulated.  More  difficult 
was  the  (jnestion  of  what  those 
regulated  fees  should  he. 

The  j)resent  charges  imposed  hv 
Broadridge  for  use  of  notice  and  access 
were  not  the  subject  of  the  formal  rnle- 
.sefting  proc:ess,  hut  they  were  the 
])rodnct  of  market  forces,  as  intended  by 

"'Tlu!  I’WO's  Ki!))()rt  sliil(!s:  "Thi!  majority  ottlio 
I’roxv  Working  (iroiip  t:amc!  to  tliis  conclusion  aticr 
considtii  iiiH  s(!Vi!ral  lactors.  I'irsI,  tin?  \Vorkin*> 
(Irou))  cl(!ci(l(!(l  tliat  in  liglit  f)f  tin;  novclt  v’  of  tin?  jit- 
proxv]  system,  as  xvcill  as  the?  lac:t  that  tin;  svst(!m 
was  still  optional  and  had  not  hcon  implcmcnt(?d 
hv  manv  issuers,  that  mark(?t  lorc(?s  should  he? 
allowed  to  d(?termin(?  the  a|>propriat(?  priciii” 
structuri?  tor  this  sy.sti?m.  The  \Vorkin<>  (Iroiip  was 
also  aware?  ot  the?  l  eele?  eit  lireeeidrielee?  in  this  sv.ste?m. 
hut  e:eme:luele?el  th.il  eit  this  stii^e?  it  was  re?asemahle? 
tee  alleiw  the?  peirtieupemts  in  the?  e;urre?nt  svste?m. 
inedeieline  I5re)iielriel>>e?.  the?  hre)ke?rs  emel  issue?r.s.  tei 
ne?‘>e)tiiite?  a  le?e?  strue:ture?  leer  nniilines  emel  e)the?r 
m;itte?rs  a.sse)e;iiite?el  with  the?  ne?w  e-|)re)xy  rule?.s." 
Auf>ust  27.  201)7  Aelde?nelum  tee  the?  Ke?pe)rt  and 
Ke?ceimmeneliitie)ns  eetthe?  I’reexv  \Ve)rkin<>  (Irejup  tei 
the?  Ne?w  York  .SteieT  lAediiinf^e?  eliite?el  )une?  .t.  2000. 
at  tt. 

*^.SV?e?  Preexv  I'lmnhin^  Re?le?ase?  eit  te?xt 
ae:e:om|)imvine  ne)te?s  100-107. 


the  Proxy  Working  Groii]).  Broadridge 
indicates  that  when  the  notice  and 
iiccess  altermitive  w;is  introduced,  thev 
had  to  build  ;md  imiintain  the  necessarv 
functionality  regardless  of  issuer 
adoption,  httt  akso  realized  that  thev  had 
to  put  forth  a  fee  schedule  tlnit  would 
provide  issuers  with  predictable  costs 
thiit  were  at  a  levttl  that  would 
enconnige  them  to  u.se  (or  iit  least  not 
dissuade  them  from  using)  notice  and 
access.  Based  on  the  most  recent 
statistics  from  Broadridge.  ()t)%  of  all 
account  jiositions  are  in  i.ssuers  using 
notice  and  access,  notice  and  acci?.ss  is 
used  hv  issuers  of  all  sizes,  and  issuers 
realize  substantial  savings  through  the 
use  of  notice  and  access,  with  an 
aggregate  $282  million  in  savings 
e.stimated  for  the  most  recent  fi.scal 
year.'*" 

In  fact,  among  i.ssuers  repre.sented  on 
the  Committee  there  was  general 
satisfaction  with  the  overall  cost  of 
notice  and  acce.ss.  At  the  .same  time 
there  was  concern  with  the  way 
Broadridge  has  structured  its  notice  and 
access  fees.  Broadridge  charges  notice 
and  acce.ss  fees  for  all  accounts  holding 
an  issuer’s  shares,  even  though  mailings 
to  .some  of  those  accounts  are  already 
snjiiire.ssed  by  e-delivery,  househohling, 
etc.  Indeed,  when  an  i.ssner  stratifies  its 
approach,  electing  to  utilize  notice  and 
acce.ss  only  for  account  holdings  below 
a  certain  size,  for  exam|)le,  Broadridge 
still  apj)lies  its  notice  and  acce.ss  fees  to 
all  accounts  beneficially  holding  that 
issuer’s  stock.  Broadridge  explains  that 
from  a  processing  point  of  view  they 
have  to  identify  each  account  as  subject 
to  notice  and  access  or  not.  justifying 
the  apj)lication  of  a  fee  to  all  accounts 
once  an  issuer  determines  to  use  notice 
and  access.  Nonetheless,  some  issuers 
have  a  concern  that  under  this  a])j)roach 
they  are  being  charged  for  something 
they  are  not  receiving. 

Given  the  general  satisfaction  with  the 
overall  level  of  notice  and  access  fees, 
Broadridge  was  asked  to  suggest  an 
alternative  apjjroach  that  would  net 
Broadridge  a  similar  amount  of  fee 
revenue  from  notice  and  access  hut 
avoid  the  application  of  a  fee  to  all 
accounts.  In  re.sj)onse.  Broadridge 
suggested  that  it  could  apply  a 
])reference  management  fee  to  each 
account  that  was  in  fact  subjected  to 
notice  and  access,  hut  no  fee  to  those 
accounts  that  were  not.  In  this  wav. 
notice  and  access  would  he  treated  as 
simply  another  mailing  elimination 
factor,  like  e-deliverv  or  householding. 

.S'(?(?  httf)://\\  \\  \\  .lirtnuki(l>^o.c(m\/C',(mitnit.(tspx? 
l)oc  II)=144I.  ill  sliili?  3.  Ttu?  (loniiiiissidn  iioto.s  tin? 
link  is  hllp://nw(li(i.lm)(ulriiigc.c()iu/(k>ciim(-iUs/ 
llr(>(i(lri(l"i!+N(ili(:o4At:ri!ss+Sl(ilisli(:<iI+()vrnii;i\  + 
l’ri;sont(ilion+20 12.1x11. 


'I’his  was  attractive  to  the  Gommittee 
from  a  design  point  of  view,  and  at  the 
Gommittee’s  nupiest  Broadridge 
prepared  estimates  of  how  such  a  notice 
and  acce.ss  fee  would  impact  i.ssuers. 
Two  models  were  prepared,  one 
utilizing  a  Oat  preference  management 
fee,  and  the  other  using  a  tiered  model, 
hnt  in  each  ca.se  applied  only  to  those 
accounts  receiving  a  notice. 

'fhe  impact  analysis  showed  that 
either  of  those  oj)tion.s  had  a 
dispro])ortionate  impact  on  certain 

i. ssuers  (doubling  notice  and  acce.ss  fees 
in  some  cases),  and  the  Gommittee  was 
concerned  this  could  discourage  issuers 
from  using  notice  and  acce.ss,  or  incent 
them  to  stratify  rather  than  apj)lying 
notice  and  access  to  all  holders. 

Accordingly,  the  majority  of 
Gommittee  members  decided  that,  while 
perhaps  not  ideal,  simply  bringing 
notice  and  acce.ss  uniler  the  regulatorv 
tent  with  the  current  rate  .schedule 
would  he  the  better  apjjroaidi,  and 
wonld  he  consi.stent  with  the  principle 
of  avoiding  large  and  unanticij)ated 
con.se(|uences  from  a  fee  change.  **' 

The  {Committee  noted  that  if  future 
develoi)ments  in  proxy  regulation  or  use 
of  notice  and  access  sugge.sted  that 
further  change  in  the  fees  was 
appro])riate,  the  issue  of  notice  and 
acce.ss  fees  could  he  reconsidered  by  the 
indu.strv. 

The  Exchange  notes  that  one  as])ect  of 
the  current  Broadridge  fees  merits  some 
adjustment.  I*’or  issuers  held  by  up  to 
1  ().(){)()  accounts  there  is  a  minimum  fee 
of  $l.'j()().  If  a  small  issuer  using  notice 
and  acce.ss  were  hilletl  by  several 
intermediaries  on  this  basis,  the 
aggregate  minimum  charge  would  he 
unfairly  high,  in  the  Exchange’s  view. 
Accordingly,  in  the  notice  and  access 
fee  as  proposerl.  the  first  tier  of 
incremental  notice  and  access  fees  will 
he  25  cents/acconnt.  without  a 
minimum  charge. 

A  note  on  terminology.  In  its  current 
])rice  list  for  notice  and  acce.ss, 
Broadridge  uses  the  term  “])osition”  to 
refer  to  an  account  beneficially  owning 
shares  in  an  issuer.  The  BFACk  in  its 
Re])ort  and  in  the  fee  pro])osal.s 
contained  therein,  used  the  same 
terminologv  throughout  the  ])ro])osed 
amendments.  In  .snh.se(|uent 
discussions,  however,  the  SEG.  staff 
expressed  a  ])reference  for  the  term 
“account”  rather  than  "position." 
Accordingly,  the  lixchange  has  adjusted 
the  terminology  used  in  this  proposal. 
The  intent  ancl  meaning,  however,  is  the 
same  as  in  the  BFAG  Re])ort. 

‘‘•Tilt?  ()oinmilt(?(?  atso  uiHt(?rsloo(l  lhal  l(?\v(?r 

ii, s(?rs  of  nolici?  and  actaiss  arc?  now  otcicliii”  to 
stralily. 
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'I'lu;  notice  and  acc(!.ss  lees,  as 
j)r()|)().sed  to  In*  codified,  would  lx;  as 
lblU)Ws: 

Whan  (in  issuer  alacis  to  nliliza  XUitica 
nnei  Access  for  a  jirow'  (hsirihntion. 
there  is  an  incnnnental  /Wf?  hosed  on  all 
nominee  acconnts  through  w  hich  the 
issatfi  's  securities  an'  heimficiaily 
owiK'd  as  follows: 

25  cents  for  each  nrconnl  iip  to  lO.OIXI 
(icroiinis: 

20  cents  for  I'och  occoimt  ovi'r  10.000 
accounts,  n/i  to  100.000  accounts: 

15  cents  for  each  account  over  lOO.OOt) 
ai-connts.  np  to  200.000  acconnts: 

to  cents  tor  each  account  over  200.000 
acconnts.  np  to  500.000  acconnts: 

5  cents  for  each  account  over  500.000 
acconnts. 

To  clarify,  under  this  schedule,  every 
issuer  will  pay  the  tier  one  rate  for  the 
first  1  (),()()()  accounts,  or  portion  thereof, 
with  decieasing  rates  applicahle  only  on 
additional  accounts  in  the  additional 
tiei's. 

Follow  ap  notices  will  not  incur  an 
incremental  fee  for  X’otice  and  Access. 

\’o  incremental  fee  will  he  imposed 
for  fnifUiment  transactions  (i.e.,  a  fall 
package  sent  to  a  notice  recipient  at  the 
recipient's  reciaestj,  alt  hough  oat  of 
pocket  costs  such  as  postage  will  he 
passed  on  as  in  ordinary  distrihations. 

( )ther  Fees 

Ileminder  mailings:  The  nMnindc!!' 
mailing  lee  for  annual  ecinitv  meetings 
is  recommend(!(l  to  hi;  reduced  by  half. 
IssiKMs  have  a  choici!  whether  or  not  to 
n.se  reminder  mailings,  and  their  c;hoice 
might  in  some  cases  he  influenced  hv 
cost  consi(l(!rations.  'Fhe  nulnced  fee 
may  induce  more  issuers  to  use 
reminder  mailings,  which  c;onld 
incnui.se  investor  j)artici])ation. 
particularly  among  retail  inv<!stors. 

Special  meetings:T\m  intermediarv 
fee  for  special  eqnitv  meetings  would  he 
increased  by  .'5  cents  per  account  in  each 
ti(5r.  This  acknowledges  the  additional 
work  nuinired  of  the  intermediarv  for 
these  nnuitings.  Special  meetings  occair 
in  an  unpredictable  ])att(!rn.  vet  the 
capacity  and  ability  to  respond  to  these 
meetings  must  lx;  maintained.  Issuers 
conducting  special  meetings  can  lx; 
characterized  as  using  the  capacity  of 
tin;  system  maintained  for  annnal 
UKjetings  without  incurring  any 
additional  fee.  Special  meetings  oftem 
nxpdre  fastin'  tnrnaronnd  and  more 
fr(!(|nent  vote  tabulation,  analytics  and 
reporting  Ixxianse  of  the  luxxl  for 
ap|)roval  and  concerns  about  (inorinn. 
The  FFA(;  believed  that  it  is  oidv  fair  for 
issuers  to  ])ay  for  any  nniipie  .services 
that  they  reipdre.  A  sj)(!cial  meeting  will 
be  defined  as  a  meeting  other  than  one 
for  the  election  of  directors. 


(Contested  meetings:  In  the  HltlOs  a 
higher  processing  fee  was  creatixl  for 
conte.sted  meetings,  rellecting  the 
additional  work  involvixl  in  those; 
ev(;nts.  It  is  now  |)ropos(;d  that  for 
contests  the  internH;diary  fee  lx; 
increa.s(;d  as  w(;ll.  to  a  flat  2.'j  c(;nt.s  p(;r 
account,  with  a  minimnm  lee  of  S.^i.ODO 
p(;r  .soliciting  entity,  (lonte.sts  pr(;sent 
similar  i.ssn(;s  to  tho.si;  d(;.scrihe(l  above; 
for  spe;e:i;ils  me;e;tings,  although 
ge;ne;rally  at  a  more;  inte;nse;  le;ve;l.  Piirties 
cire  provieleel  with  e;nhance;el  tnrnaronnel 
time  he;twe;e;n  re;e:ei])t  of  meeterials  emel 
elistribntion  to  sh<ire;he)lele;rs,  anel 
re;epnre;me;nls  of  ballot  eai.stomization. 
vote;  tahnlatie)ns  anel  repeerting  are;  meire; 
elemaneling,  inveelving  mexe  stringent 
anelit  exxitreels,  meire  veiting  analytie:s. 
multi|jle;  elaily  repeirting  anel  the;  ne;e;el  te; 
eleal  with  a  genenilly  highe;r  le;ve;l  e)f 
ve)te;.s  re;turne;el  by  fax. 

Accounts  containing  only  fractional 
shares 

.Snhseeinent  te)  the;  PFACl  Re;i)e)rt,  in 
e:e)nve;r.satie)n  with  Iheeaelrielge  it  was 
eie;te;rmine;el  that  it  we)idel  be;  ele;.sirahle;  te) 
eliminate;  heeth  ])re)e:e;ssing  anel 
l)re;fe;re;ne:e;  management  fe;e;s  fe)r  all 
iie;e:e)nnts  e:e)ntaining  le;ss  than  eaie  share; 
e)f  an  issuer's  ste)e:k.  Milking  this  eihiinge; 
leer  iK;e:e)nnts  eentsiele;  the;  man<ige;el 
ae:e:e)nnt  e;onte;xt  (e:hcn'ge;s  leer  he)lelings  e)f 
le;.ss  thiin  erne;  shiire  in  maiiiigeel  ae:e:e)nnts 
iire  idre;aeiy  e;liminiite;el  by  the;  nde; 
re;gareling  numiigeel  ae:e:enmt  pe)sitie)ns  e)f 
five;  ,share;s  e)r  le;ss)  weenlel  h.ive;  <i  verv 
meeelest  impae:t  on  eivendl  annnal  ])roxv 
fe;e;s  (a])])re)ximate;ly  S.'eOO.OOO).  iinel 
weenlel  e;liminate;  a  e:harge;  that  has  he;e;n 
a  se)nre;e;  e)f  i.ssner  e;e)mplaints  to 
breeaelrielge. 

Methodology  used  in  fornmiating  the 
amended  rale  text 

'rhe;  fe)lle)wing  is  an  e;xplanation  e)f  the; 
!ip])re)ae:h  the;  Exe;hange;  has  take;n  to  the; 
])re;se;ntatie)n  of  the  ameneleel  rnle;s  se;t 
ieerth  in  Exhibit  .').  'I'lie  iimenelment 
e;liminate;s  eln])lie:atie)n  found  in  the 
existing  rnle;s  (fe)r  e;xiimj)le;,  multiple 
re;fere;ne;e;s  te)  the;  fe;e;  for  ele;live;ry  e)f 
iinnnal  re;])e)rts  .se;])arate;ly  freem  pre)xv 
mate;rial.  now  e;e)ntinne;el  in  the;  se;e;tie)n 
re;gareling  e;hiirge;s  fe)r  inte;rim  re;j)e)rts 
iinel  e)the;r  elistrihntiems.  anel  nudtiple; 
re;fe;re;ne:e;s  te)  the;  re;iml)nrse;me;nt  for 
pe).stage;,  e;nve;le)pi;.s,  anel 
e:e)nmuinie;iitie)ns  e;x|)e;n.se;s  relative;  te) 
ve)ting  re;tnrns,  ne)w  e;e)ntiiine;el  in  the; 
first  ])iiriigrii))h  e)f  .se;e;tie)n  .5)0).  It  alse) 
e;liminate;s  the;  ne)W  nnne;e:e;ssary 
re;fe;re;ne:e;s  te)  the;  e;ffe;e:tive;  eliite;s  e)f 
varieens  e:himge;s  maele  in  the;  pa.st.  as 
well  as  e)h.soh;te;  ride  langnage 
ile;.se:rihing  the;  amount  e)f  a  snre:harge; 
that  was  tempeerarily  iipi)lie:iihle  in  the; 
miel  15)80’s.  In  aelelition,  the;  .same  ])re)xv 


fees  we;re;  i)re;se;nte;el  multi])le;  times  in 
eliffe;re;nt  ride;s  (Ride;  4.')!.  Ride;  40.')  anel 
.See;tie)n  402.01  of  the;  NYSE  Liste;el 
(lompanv  Miinual).  'I'e)  eilarifv  matters. 
Ride  40.')  will  now  simply  la'os.s- 
refe;re;ne:e;  to  Ride  4.')!  .  anel  the;  Listeel 
(;om|)iinv  Miinnal  will  neiw  use;  the; 

.same;  te;xt  as  Rule;  4.')! . 

In  ailelitie)!).  in  the;  ride;s  .se;ve;rid 
re;fe;re;ne:e;s  te)  “mailings"  have  l)e;e;n 
eliminateel.  give;n  that  the;  i)re)e:e;s.sing 
fe;e;s  ii])])!}'  e;ve;n  whe;re;  physieiid  mailings 
are;  sn|)])re;s.se;el.  In  aelelitie)!!.  .se;ve;ral  ve;i y 
minor  minimnm  fe;e;.s  e)f  S.')  eer  le;.s.s  we;re; 
.sim])ly  eliminateel  iis  irre;le;vant  te)  the; 
eeverall  fe;e;.s  imi)e)se;el  or  e:olle;e:te;el. 

Additioiud  Matters  Addressed  in  these 
Propo.s(ds 

NOBO  fees:  Sine:e;  15)00  NYSE  rides 
have;  })re)viele;el  for  fees  whie;h  i.ssners 
must  pay  to  hre)ke;r.s  anel  their 
intermediaries  lor  obtaining  a  list  e)f  the; 
non-e)hjee:ting  henefieaal  owners  holiling 
the;  issuer's  .stoe:k.  Sue:h  a  list  is 
commonly  re;fe;rre;el  to  as  a  NOBO  li.st, 
anel  the;  fees  are;  e:hargeel  pi;r  name  in  the; 
NOBO  li.st. 

lnte;re;stingly.  while;  the;  ride  has 
always  sjeecifieel  the  amount  of  the  hasii: 
fe;i; — 0..')  e:e;nt.s  per  name; — it  .stcite;.s  that 
whi;re;  there;  is  an  age;nt  ])roe;e;.s.sing  this 
elata  feir  the;  hreiker.  the  i.ssne;r  will  alse) 
lx;  e;x])e;e:teel  te)  pay  the  re;a.se)nal)le; 
e;xpe;n.se;s  e)f  the;  agent,  but  without 
spe;e:ifying  what  that  ameennt  we)nlel  he;. 

It  is  e)ur  nnelerstaneling  that  Breeaelrielge; 
has  long  e;harge;el  a  tiereel  ameennt  |)e;r 
name;  in  the;  NOBO  list,  namely  10  cents 
pe;r  name;  leer  the  first  10.000  names  in 
the  NOBO  li.st,  .'5  e:e;nts  per  name;  from 
10,001  te)  100.000  name;.s,  anel  4  e:e;nt.s 
per  name;  above;  that.  The;re;  is  also  a 
Slot)  minimum  per  reejuesteel  li.st. 

The;  Proxy  Plnmhing  Re;le;ase;  e:e)ntains 
a  eliseaission  of  the  e;e)ne;ern  that  e;xisting 
proxy  re;gnlatie)n.s — j)artie:nlarly  the;  fae:t 
that  henefie:ial  owners  e;an  hiele;  their 
ielentity  from  an  issuer  in  whie;h  they 
e)wn  .ste)e:k — imp(;ele;s  an  i.s.sne;r's  abilitv 
te)  e;ffe;e:tively  e;ommunicate  with  its 
share;he)lele;r.s.  As  ne)te;el  in  the  PFAC 
Re;])e)rt,  the;.se;  issues  are;  ge;ni;rallv 
lx;ye)nel  the;  purview  e)f  NYSE  rides. 

There;  is  one;  re;.spe;e:t  in  which  the 
PFA(;  theinght  that  it  might  have;  a 
moeie;st  he;ne;fie;iai  e;ffe;e;t  em  the;  exists  of 
e:e)mnumie:ating  with  shareheileleirs,  anel 
this  inve)lve;.s  the;  w;iy  that  the;  NYSE  rule; 
e)n  NOBO  list  lees  has  be;e;n  a])])lie;el  in 
pr<ie:tie:e;. 

Althe)ugh  the;  NYSE  ride  is  silent  on 
this  issue,  it  has  been  laistomary  for 
hrokeirs,  through  their  intermeiliary.  to 
ri;e|uire;  that  issuers  ele;.siring  a  NOBO  li.st 
take  (anel  pay  for)  a  li.st  eif  o//  heilelers 
wlu)  are;  NOBOs,  even  in  cireaimstane’,e;s 
whc;re;  an  i.s.sne;r  woulel  eamsieler  it  more; 
e:o.st-e;ffe;ctive  to  limit  its  ea)mnumie;ation 


fo  N{)I3().s  )i;,viiig  moiv  than  a  cortain 
miinlxa-  of  sharos,  or  to  thoso  that  havo 
not  y(;t  votod  on  a  solicitation. 

f  «<)ino  inodo.st 

(ost  K.hof  to  issnors  scckiiio  to 
coininnnicato  with  NOHOs.  the  PJ-AC 
I'oconiinondfal  that  the  NYSl-:  rules 
•shonld  s|),;cify  that  issina's  he  all.maal  to 
icfinest  a  stratiii(*d  NOIJO  list  when  the 
i(;(|uest  IS  made  in  connection  with  an 
iinniial  or  special  meeting  of 
shareholders.  The  I^FAC  also  considered 
t  appiopnate  to  limit  such  stratification 
lo  leipiests  based  on  the  mnnfier  of 
sliares  held  or  whether  the  investor  has 
oi  lias  not  already  voted  a  jiroxv.  ratlu'r 
than  some  other  characteristic  or 
ahiliation  (snch  as  geographic  location 
or  Inokerage  firm  liolding  the  account. 

I  he  I’FAC:  imted  that  it  limited  its 
locommendation  to  record  date  lists 
liccan.se  such  lists  are  more  likelv  to  he 
u.sed  hy  issuers  for  communications 
with  sliareholders  about  voting  at  tin* 

nioetmg,  a  ty]ie  of  shareholder 

communication  which  tlie  FFAC  .said 

Mven  of  facilitation.  The 

N^SF  notes  that  there  is  akso  a  cost- 
ndated  rea.son  to  .so  limit  the  propo.sal. 

n  (.onnection  with  everv  shareholder 
action  for  which  a  record  date  is 
established,  brokers  and  their 
inlernuuliariiis  must  engage  in  the  work 
(.c.(..ssarv  to  create  the  list  of  record  date 
■‘^•>‘"’<’liel(lors,  and  it  is  the 

NVSFs  understanding  that  in  .such 
proce.ss  it  is  akso  determined  which 

aic  OnOs.  Accordingly,  if  an  issuer  later 
asks  l(,r  a  Nt)]3()  list  as  of  that  record 
(late,  the  compilation  work  has 
(1  foctively  already  been  done.  It  is  true  i 

h(.  HKluired  to  eliminate  the  names  that 
iiold  more  or  le.ss  than  a  specified  ‘ 

mnnher  of  .shares,  or  wlio  have  alreadv  i- 
voted,  hut  the  NYSE  assumes  that  this  c' 
additional  proce.ssing  is  relativelv 
imnimal  compared  with  the  cost  of 
maintaining  and  constructing  tlie  " 

original  list.  '  " 

Eroadridge  estimated  that  issuers 

spoilt  .some  S(i.7  million  in  calendar  k 

2()11onN013C)li.sts.with,someS4  7 
niilhon  of  that  related  to  record  date  I" 

'0(|U(i.sts  Idiese  amounts  are  inclusive  of  n, 

ho  broker  fee  (,f(i..r.c:ents  per  nanie 
spocified  in  the  NYSE  rule,  and  the  '  I’,' 

intermediary  fee  authorized  hut  not  ^ 

specified  in  the  rule.  What  is  more  h' 

difficult  to  e.stimate  is  the  inniact  of 
speci  ying  in  the  rule  that  issuers  can 

stratify  their  N()130li.stre(ine.sts  and  dk 

in  ?hf.  't"r  iiios  eliminated  he 

n  till,  .stratification.  We  cannot  know  m, 

,^"f"'7"''*"‘'‘'‘'''hatlevel.nordo  ‘ 

we  know  the  extent  to  which  the  co.st  hn 
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^  (.(Inc  ion  would  mcrea.se  the  mnnher  of 
ocord  date  N()13()  li.sts  recpiested 
13roadridge  has  e.stimated  that  if 
pormitted  to  .stratify,  issuers  would 

helow  the 

l(H)(  .share  level,  and  that  doing  .so 
would  eliminate  .some  «.'3%  of  the 
hi  the  li.st.s.  and  hence  overall 
hmrevenuefromthe.se 
N()13()  list  fees.  However,  this  is 

specidation  at  this  point,  and  is  not 

hnation  (admittediv  akso 
spei.ulativej  that  ii.se  of  N()f3()  lists 

would  mcrea.se.  In  addition. 

■s  Eroadridge's  argument  suggests  that 

hey  heheve  that  i.ssuers  are  currentfv 

Imvmg  to  j)ay  fora  list  that  thev 

(|()nsiderto  he  8.VX.  irrelevant,  which 
it.sel  would  seem  lo  call  into  (piestion 
wliether  the  current  ajjproacli  is 
reasonable. 

Accordingly,  the  NYSE  jiropo.ses  lo 

s  mt  fy  lecord  date  reipie.sts  to  eliminate 
pu.s  turns  above  or  helow  a  certain  level 
(11  tho.se  that  have  alreadv  voted.  It 
rccognize.s  however,  that  should  this 
(  haiige  reduce  jnoxv  fee  revenues 
.significantly,  it  may  he  appropriate,  for 

the  health  of  the  overall  .system,  to 
promptly  revisit  the  amount  of  this  fee 
'"‘*mhi(i(l.  This  codification' 

"111  Iikso  confirm  that  for  all  other 
requested  li.sts.  the  i.ssuers  will  hi' 

'  :'.‘>h''''‘>‘'‘”t^'h(iandpavforcoinplete 

hst.scon.si.stent  with  the  practice  that  ‘ 

has  been  liisloricallv  followed  for  all  ‘ 

-■‘N'Kisted  li.sts.  This  will  provide  ' 

tramsparency  that  has  previiiuslvlieen  ' 

kK.king  111  this  rule.  '  • 

The  fact  that  the  rule  does  not  ‘ 

cm  I  ently  specify  tfu:  amount  of  tlie 
mtermediary  fee  makes  it  difficult  lo  '' 
apply  this  ajijiroacli  to  stratification 
c  feet ively.  since  the  inlerniediarv  could 
.''imply  rai.se  tlie  jier-name  ainomit  k 

charged  for  stratified  lists  to  k 

compemsale.  This  is  .similar  to  the 

(xmcern  whicli  tlie  PFAC  had  with  h 

respect  to  the  Notice  and  Access  fees 
winch  l^ed  to  the  f^FAC  recommendation  "1 
()  codify  tliose  fees  at  the  level  currentiv  ^ 
K  yc7'‘  hroadridge.  Accordinglv.  the 
N^  SE  ])roj)oses  to  codifv  in  the  rule  the 
mtermediary  fee  which  has  historicallv 
men  charged  liy  13roadridge  for  N{)13() 
lists,  with  the  understanding  that  the.se  “I 
per-name  amounts  also  may  not  he 
cliarged  for  names  eliniinaled  in  k( 

permitted  stratifications.  dr 

Enhanced  Broker's  Internet  Platform  ‘'si 

hi  Its  I’roxy  Idumhing  Kelea.se  the  SE(' 
discussed  whether  retail  investors  mi-.lit  de 
lie  encouraged  to  vote  if  tliev  receiveif  E> 
iiolKies  of  uiicoming  corporate  votes.  — 

<111(1  had  the  ahilitv  to  actiess  iiroxv  " 

maleriaks  ami  vote,  ihroiigfi  their  own  "'V 

broker  s  weh  .sit(>_.so, nothing  the  I',;,',; 


12391 


'■  cl'  R(ilea.se  referred  to  as  enhanced  brokers- 
internet  platforms  (“EBIl’") 

bi  the  conr.se  ofthe  review  of  proxv 

»-  U  til  1  !•  A(,  reiire.sentalives  a  .service  of 
b.-s  type  that  they  call  ••Inve.stor 
Mel  1  box  .  l3roadridge  maintained  that 
while  some  brokerage  firms  have 
i'bdady  niiplemented  such  “mailhoxes” 
It  apimared  likely  that  .some  financial 

Iso  wido  to  achieve 

u  uh.spie.id  adoption,  given  tlie 

(xmipeting  demands  at  firms  for 
development  resources. 

I  he  Pk  AC  was  supportive  in  concept 
ot  a  program  tliat  would  enhance  retail 
.shareholder  participation  in  jiroxv 
voting  xylnle  being  structured  to  impo.se 
a  hm  only  on  i.ssners  that  actuallv 
mnelit  from  the  iirograni.  Eroadiidge 
11  ought  forward  a  projiusal  to  the  fiFA(' 

,n  n 7'‘''"k(-d  in  consultation  with 
Bioadiidge  s  Independent  Steering 
I  •  Committee,  whicli  estahli.shed  for  tlie 
jiurpo.se  a  Suheommittee  consisting  of 
issuers,  brokers  and  outside  experts,  ft 
i.s  a  “success  fee”  apjiroach.  jiavahle 
only  out  ot  actual  savings  realized  hv  an 
i.s.suer.  Specifically,  i.ssuers  would  pav 
each  broker  who  lias  heneficial  owner 
accounts  with  shares  in  that  i.ssner  a 
one-time  ‘ttFcent  fee  for  each  full 
PixTage  recipient  among  tho,se  accounts 
dnit  converts  to  e-deliverv  while  havine 
acce.ss  to  an  inve.stor  mailhox.  Tlie 
•"■nnigement  was  proposed  fo  he  limited 
lo  a  tliree-year  jnlof  jieriod.  The 
rationale  is  that  the  savings  fo  the 
lyjncal  i.s.suer  from  the  eliniinafion  of 
oven  one  full-package  mailing  would  he 
Significantly  greater  than  the  one-time 
!in-cent  fee  paid.^" 

I  he  I’kAC  was  .sujijiortive  ofthe  EEIP 
too  jiroposal;  howovor  the  detailed 
proposal  was  hronght  forward  after  the 
1  k  AC  had  largely  concluded  its 
doliherations.  and  the  1^3  did  not 
nave  an  opportunitv  fo  carefnllv 
consider  whether  99  cents  was  the 
'ifiliroja  iato  level  at  which  to  set  the  fee 
Accordingly,  the  l^FAC:  rocomniended'  " 
that  the  NYSE  di.stm.ss  the  proposal  ^vith 
additional  industry  representatives  and 
propo.se  to  the  SEC]  an  EEIP  fee  in  an 
<inionnt  that  it  determined  most 
appropriate. 

kollowing  the  issuance  ofthe  PFAC 
Koport.  the  Exchange  engaged  in 
(h.scu.ssions  with  a  variety  of  industrv 
paiticijianfs  regarding  EEIPs  and  the 
•siK.-ce.s.s  fee"  propo.sal.  Although  no 
(iiie  had  firm  data  or  support  for 
do  iiiitive  conclusions,  thoro  appeared 
to  lie  a  consensus  view  that  an  EEIl’ 

"'.yUiouMh  tin,  proposal  was  brounhi  forward  l)v 
•ylli(  r  ,lh  or  wllioul  iho  assisla,,,:,,  .,f  an,\- ll.ir.l 
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could  hel|)  to  generate  greater  jjroxy 
voting  |)arti(:i])ation  by  retail  hohhirs. 

.SIFMA  stated  its  view  that 
"streamlining  the  investor  voting 
process  and  providing  (;asy  acctiss  to 
proxy  materials  wonld  imcourage  a 
gnsiter  pcircentage  of  rtitail  customers  to 
exercise  their  right  to  vote  .  .  . 

.SIFMA  addiid  that  this  "is  a  logical 
means  to  reverse  declining  retail 
shandiolder  participation  in  proxy 
voting  ov(!r  the  past  five  years." 

t  he  .Societv  of  Corporate  .Secretariiis  K: 
(iovernance  Professionals  has  also 
written  the  NY.SE  to  (!Xj)ress  its  strong 
su])])ort  for  the  FI51P  succ(!ss  fee 
propo.sal.  "We  iMilieve  that  broker’s  Web 
sites,  which  individual  sharehold(!rs 
increasinglv  look  to  as  ‘one-stoj) 
shopping’  portals  for  their  investment 
ne(;ds,  offer  the  he.st  and  most  readily 
available  hope  for  re-engaging 
individual  shareholders  in  the  voting 
process.’’^-  The  .Society  cited  an 
analysis  by  Hroadriclge  of  a  brokerage 
linn’s  experience  during  tlu;  past  proxy 
.sea.son.  The  firm’s  clients  made  317,889 
unicpie  visits  tt)  the  oidine  invixstor 
mailbox  and  cast  247.t)87  votes.  This  is 
contra.sted  with  Hroadridge’s 
observations  that  among  all  retail 
holders  in  tin;  12  months  emhul  lime  30, 
2012.  the  voting  rate  was  4.7‘/<i  for 
mailed  notices  and  10.2%  for  e- 
(hd  ivories. 

'I’Ih!  National  Association  of  (]or|)orate 
Directors  has  similarly  (ixj)ress(!d  its 
sui)|)ort,  noting  that  "broker’s  Web  sites 
.seeminglv  offer  an  efficient  and  efiective 
way  for  re-engaging  individual 
shareholders." In  addition,  the 
National  Investor  Relations  Institute  has 
expressed  its  support  for  EllIP  in 
conversation  with  NYSE  staff,  and  we 
understand  that  the  American  Busine.ss 
(lonfenmce  and  the  Center  for  Capital 
Markets  (Competitiveness  have 
expresstid  their  sujjport  as  well  in  letters 
to  the  .SEC. 

Representatives  from  brokerage  firms 
generally  thought  that  having  an  EBIP 
fee  may  help  i)ersuade  their  firm  to 
move  ahead  with  an  EBIP.  with  the 
cav(!at  that  firm  administrators  are  faced 
with  difficult  decisions  regarding  the 
allocation  of  limited  nisources.  .Several 
noted  that  there  docis  not  seem  to  he  an 
actual  demand  for  this  from  invcistors. 


■*'  l.<!lt(!r  (liil(Ml  N()vt!iiil)iM'  2a.  2012  trom  Tlioinas 
I’licc!.  Manii"in^  Diracinr.  .SII’M.A.  to  .Scoll  (Uilha-. 
lA’I’  Jv  Unarl  (it(3(>i)al  l.islinas.  N^'.SK  l■:llronl!Xl. 

l.cllar  clat(!(l  Oclobi^r  ‘I.  2012  iriim  KoniUillt 
I5(!|Is(:Ii.  I’rasidaiil  and  (IX).  .Socanlv  ot  (X)i  |)i)ial(! 
.S<!(:r(itaii(!s  S  (aivornaiKa!  I’rotiJssionals.  to  .Sccill. 
Isicl  Culler.  K\'l’  H(!ad  (>r(>l()l>al  l.istines.  NY.SI-; 
Kiirnnexl. 

‘  Ij'IIct  daOfd  N()\»!ml)(!r  l.'j.  2012  Irom  Kini  Daly, 
i’resideni  lx  CIX).  National  Ass(H:ialion  ot  Corporati! 
l)ir<!<:lors.  In  .S(:<ill  Cutler.  K\'l’  lx  H(!ad  ol  (ilohal 
Listings.  .NY.SD  Knroiujxl. 


and  that  resoiirctts  are  often  consumed 
by  develojiments  that  are  nuiuinul  by 
ntgulation.  It  was  also  noted,  however, 
that  a  succe.ss  fee  might  pttrstiadt! 
brokers  not  onlv  to  im])l(!ment  :m  EBIP 
where  none  was  prttviously  availahlt!. 
hut  also  to  ])romote  use  of  the  EBIP 
among  its  customer  po|)ulation.  In  its 
letter  to  the  NY.SE,  .SIf’MA  .said  that 
whilt!  they  have  no  stali.stical  data  to 
support  it,  tluiir  memhers  "strongly 
believe  that  by  providing  a  succe.ss  fee 
incentive,  hrokftr  dealers  will  have  a 
meaningful  impetus  to  invttst  in 
technicpies  to  allow  their  customers  to 
vot(!  on  proxy  matters  directly  from 
their  hrokctrage  account.”  .SIFMA 
de.scribed  information  from  one  of  its 
members  with  an  EBIP  that  the  tt- 
delivery  adoption  rate  among  its 
account  holders  increased  from  under 
lO'/o  to  over  39%  in  just  a  few  years, 
and  that  along  with  creating  a  positive 
clirmt  experience  the  firm  has  seen  real 
co.st  savings  while  continuing  its  efforts 
to  ])romote  an  eco-friendly  husimtss 
environment. 

The  NY.SE  was  not  ])rovid(!d  any 
specific  cost  analysis  regarding  the 
amount  of  the  proiio.sed  EBIP  fee.  It  is 
im])ossil)le  to  know  at  this  i)oint  what 
it  would  cost  a  firm  to  im])lement  an 
EBIP — it  appears  .self-evident  that  it 
would  differ  from  firm  to  firm.  The 
NY.SE  does  iindttrstand  that  the 
Broadridge  committee  that  develojied 
the  propo.sal  did  vet  both  higher  and 
lower  amounts  than  99  cents,  finding 
that  issiKM'  n!present;itiv(!s  were  not 
comfortable  with  a  fee  much  higher  than 
t)9  cents,  while  brokers  felt  that  a  lower 
fee  would  not  provide  a  real  incentive. 

Discussions  with  industry 
participiints  akso  surfaced  some  issiuts 
that  had  not  been  previously  addressed. 

It  was  noted  that  the  ])roi)osed  length  of 
the  program — three  years — might  not 
give  sufficient  time  for  brokerage  firms 
to  plan  for  and  implement  a  program  in 
time  to  take  advantage  of  the  new  fee. 

By  the  latter  part  of  2012  the 
develoj)ment  program  for  2013  is  often 
s(!t,  .so  that  firms  without  existing 
facilities  might  not  he  able  to  iinjtlement 
an  EBIP  lutfore  bite  2014  at  httst.  leaving 
l)erhap.s  only  one  jn-oxy  season  during 
which  the  fee  would  be  applic.ihle. 

(iiven  thiit  this  would  dilute  the  value 
of  th(!  fee  to  the  brokerage  firms,  the 
firms  ])referred  a  five-year  rather  thiin  a 
three-y(!ar  term. 

Issuer  re])r(!S(!ntatives  understood  ;md 
agreed  thiit  a  fiv(!-year  progr.im  w;is 
.sensible,  hut  were  concttrned  that 
chanicterizing  tin;  prognun  as  a  “])ilot” 
sugge.sUtd  that  it  was  something  that  was 
contem])lated  to  be  made  iterm.ment. 
which  was  not  their  view.  Accordingly, 
the  fee  will  he  proposed  for  a  five-year 


period,  hut  will  not  he  descrihttd  as  a 
"])ilot’’. 

There  was  di.scussion  of  whether  the 
fee  could  he  earned  hv  firms  that 
itlntitdy  hiid  I'iBIP  facilities,  or  who  made 
EBlPs  iivailahle  only  to  ;i  segment  of 
their  account  po|)uhition  (such  its 
privcite  clients,  for  examjile).  The 
consttnsiis  iippetired  to  he  th.it  there  was 
valiK!  in  making  the  fee  avaihihle  in  till 
these  circumstances,  as  evttn  a  firm  that 
already  has  iin  EBIP  c;in  bt;  incentttd  to 
engiige  in  niiirketing  efforts  to  i)ersiiade 
its  account  holders  to  utilize  the  EBIP. 

It  Wits  recognized,  however,  that  a  firm 
making  an  EBIP  available  to  only  a 
limited  .segment  of  its  account  holders 
could  not  earn  the  succe.ss  fee  from  an 
e-delivery  election  by  an  account  that 
Wits  not  within  the  segment  having 
access  to  the  EBIP. 

Notwith.standing  the  con.sensus  to 
implement  the  fee  for  a  five-year  period, 
it  was  considertul  useful  to  study  the 
im])act  of  the  jtrogram  after  three  years, 
to  determine  how  many  firms  had 
im])lemented  an  EBIP  or  were  in  the 
])rocess  of  doing  .so,  and  whiit  firms  had 
experienced  in  terms  of  conversions  to 
e-delivery  and  retail  voting  j)articii)ation 
among  account  ])opulations  with  access 
to  an  EBIP.  .SIFMA  indicated  a 
willingness  to  assist  the  NY.SE  is  lsic| 
coordinating  the  effort  to  obtain  such 
informtilion  from  its  member  firms. 
Issuers  fell  strongly  that  hrokttrs  should 
keej)  track  of  conversions  <md  he 
prepiired  to  re])ort  on  the  success  of  the 
EBIP  program  as  well  as  ;iny  marketing 
efforts  undertaken  by  the  brokers  to 
encourage  utilization  of  an  EBIP  by 
inve.stors. 

It  was  also  clarified  that  accounts 
receiving  a  notice  i)ur.suant  to  the  use  of 
notice  and  itccess  hv  the  issuer,  and 
accounts  to  which  mailing  is  suppre.ssed 
hv  householding,  will  not  trigger  the 
EBIP  fee. 

There  was  also  di.scussion  of  whether 
the  fee  should  he  triggered  when  a  new 
iiccount  elects  e-delivery  immediatelv, 
since  this  does  not  involve  a 
"conversion”  to  e-delivery,  (liven  that  it 
is  im])o.ssihle  to  know  whether  the 
availability  of  an  EBIP  influttnced  the 
decision,  and  that  ah.sent  th(!  election 
the  alternative  would  he  full  ])ackage 
delivttry.  it  appeared  appro|)ricit(!  to 
itpplv  the  f(!e.  except  for  accounts 
subject  to  notice  and  access  or 
householding  as  described  above. 

Finally,  there  was  discussion  of  when 
the  fee  should  he  assessed.  There 
appeared  to  he  consensus  that  the  one¬ 
time  fee  should  he  invoiced  in 
connection  with  the  next  proxy  or 
consent  solicit.ition  by  the  j)articular 
issuer  following  the  triggering  of  the  fee. 
It  was  noted  that  a  intne  report 
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(listribiition  without  a  meeting  would 
not  1)(!  an  appropriate  time  for  such  an 
invoice. 

'I’he  NYSE  notes  that  in  its 
discussions  with  interested  ])arties 
nigarding  an  ElilF  fe().  re])resentative.s  of 
mutual  funds  did  not  value  the  pro]K)sal 
to  the  (!xtent  that  other  issuer 
represcaitatives  did.  'I'luiy  doubted  that 
fund  investors  would  he  as  actively 
involved  with  a  broker's  EBIE  as  would 
an  investor  in  individual  (updties.  and 
thus  doubted  they  would  .see  a 
meaningful  iucrea.se  in  retail  proxy 
voting  as  a  result  of  a  brok(;r's  offering 
of  an  EBIE  to  account  holders.  Of 
cour.se.  the  relative  utility  of  the  EBIB  to 
different  holders  is  difficidt  to  (piantify 
at  this  stage,  and  differentiating  among 
issuers  for  imposition  of  the  fee  would 
add  com])lexity  to  the  jjroposal. 

The  Exchange  has  drafted  rule  text 
that  would  im])lement  a  one-time 
“success  fee”  for  a  limited  five-year 
period.  As  noted  in  the  BFAC  Re])ort. 
this  fee  would  not  aj)ply  to  certain 
conversions  to  e-delivery  that  can  be 
attributiul  to  factors  other  than 
im])lementation  of  an  EBllk  Specifically, 
it  would  not  aj)j)ly  to  electroidc  delivery 
cons(!nt.s  caj)tured  bv  issuers  (for 
example,  through  an  o])en-enrollment 
program),  nor  to  j)ositions  held  in 
managed  accounts nor  to  accounts 
vot(!d  hv  investment  managers  using 
electronic  voting  platforms,  such  as 
Proxy  Edge.  For  the  avoidance  of  doubt, 
tlu!  NYSE  notes  that  this  oim-time 
success  fee  is  in  addition  to,  and  not  in 
lieu  of.  the  preference  management  fee 
that  a])plies  when  a  mailing  is 
su])pressed  by,  inter  alia,  an  account's 
consent  to  rec:eive  electronic  delivery. 

To  (]ualify  for  the  “success  fee”,  an 
EBIP  must  provide  notices  of  u])coiuing 
corporate  votes,  including  record  and 
meeting  dates  for  shareholder  meetings, 
and  the  ability  to  acc(!ss  proxy  materials 
and  a  voting  instruction  form,  and  cast 
the  vote,  through  the  investor's  account 
page  on  the  firm’s  Web  sit(!  without  an 
additional  log-in.  Any  brokerage  firm 
that  has  or  implements  a  (pialifying 
EBIP  must  ])rovide  notice  thereof  to  the 
Exchange,  including  the  date  such  EBIP 
b(;came  operational,  and  if  limited  in 
availability  to  only  certain  of  the  firms 
accounts,  the  details  thereof. 

As  disciKssed  above,  .some  firms 
already  ])rovide  account  holders  with 
notices  of  ujjcoming  votes  and  the 
ability  to  view  proxy-related  material 
and  to  vote  their  ])roxies  on-line.  The 
Exchange  believes  that  this  is  an 
important  element  of  improving  the 

'■''I'lie  liinn  acooiiiit"  will  lx;  iisod  as 

(taliiuxl  in  tlio  rulo  rof'aiflinj’  pediinMicii 
inaiia"nni(!iit  Idos.  .SVx;  discussion  aliovo. 


account  holder's  experience,  and  it 
ajjplauds  tho.se  firms  that  have  taken 
this  .st(;p  in  the  absence  of  anv  kind  of 
specific  EBIP  fee.  While  this  EBIP 
succ(!,ss  fee  i)ropo.saI  was  brought 
forward  iu  the  course  of  the  PFACi 
(!xamination  of  ])roxy  fees  generally,  it 
is  functionally  different  from  the 
existing  ie(!s  that  are  intimded  to 
reimhur.se  banks  and  brokers  for  the 
reasonable  costs  of  delivering  ])roxy 
mat(!rials  to  htJiuTicial  owners,  and  its 
proi)osal  by  the  NYSE  is  not  a 
suggestion  that  all  firms  are  entitled  to 
reimhur.sement  for  the  costs  of 
providing  an  EBIP  facilitv.  Rather,  it  is 
an  additional,  limited  duration,  one¬ 
time  fee  that  is  intended  to  j)er.suade 
firms  to  develo])  and  encourage  the  use 
of  EBIPs  by  their  customers,  providing 
a  benefit  to  iuve.stors  and  to  corporate 
governance  generally,  while  being 
funded  by  only  a  small  portion  of  the 
amounts  a  typical  issuer  will  save  from 
one  account  holder  switching  from  full- 
package  ])hvsical  to  electronic  delivery 
of  ])roxy  materials. 

Other  Issues 

Co.s/  /{ecoveiv  Pavnu^nts 

The  (iommittcu:  was  mindful  of  the 
(jne.stions  that  have  bcum  rai.sed  about 
the  “cost  recoverv  pavmeuts”  that  are 
made  by  Broadridge  to  ccn  tain  of  its 
broker-dealer  customers.  The  (iommittee 
was  ])ersuaded  that  the  exi.stence  of 
the.se  payments  is  not  any  indicator  of 
unfairness  or  impro])rietv.  Firms  have  to 
maintain  internal  data  sy.stems  that  are 
involved  iu  the  proxy  distribution 
proce.ss,  but  firms  iliffer  in  the  make-uj) 
and  size  of  their  beneficial  owner 
])0})ulations,  and  consecjueutly  in  the 
size  of  the  proxy  di.stribution  effort  they 
are  required  to  undertake  beyond  that 
which  is  outsourced  to  Broadridge.  By 
the  same  token,  differences  in 
economies  of  scale  mean  that 
Broadridge’s  cost  to  provide  service 
differs  from  firm  to  firm.  Again,  the  fact 
that  the  fees  are  fixed  at  “one  size"  that 
has  to  “fit  all.”  means  that  even  if  on  an 
overall  basis  the  fee  revenue  is 
appro))riate  given  overall  distribution 
expenses,  there  will  be  “winners  and 
losers”  along  the  spectrum.  And  since 
Broadridge  and  the  various  firms 
negotiate  at  arm’s  length  over  the  ])rice 
to  lu!  paid  by  the  firm  to  Broadridge.  it 
is  rational  that  the  set  priccis  may  leave 
some  room  for  the  largest  firms  to 
negotiate  a  better  rate  from  Broadridge. 
and  therefore  find  them.selves  in  a 
situation  where  they  are  able  to  obtain 
a  ])ayment  from  Broadridge  out  of  the 
ju'oxy  fe(!s  collectcid  by  Broadridge;  from 
issuers  at  the  specified  rate.  At  the  other 
end  of  the  spectrum,  of  course,  the 


amount  tdiarged  to  the  brokerage  firm  by 
Broadridge  would  exceed  the  proxy  fees 
collected  from  the  issuers. 

To  su))plemeut  the  (Committee’s 
analysis,  at  the  Exchange’s  recpiest 
SIEMA  sought  to  obtain  from  its 
members  additional  information  relating 
to  the  costs  of  |)roxy  processing. 

In  re])orting  to  the  Exchange  on  its 
efforts,  SIFMA  noted  the  difficulties  in 
obtaining  data  on  this  subject;  “Broker- 
dealer  ])roxy  economics  vary  greatly 
among  firms,  by  size;,  client  mix. 
product  mix.  .service  level,  degree  of 
automated  services  and/or  personal 
service,  and  geographic  location.  Each 
firm,  moreover,  must  develop  an 
objective  means  to  collect  and  organize 
the  data,  insofar  as  firms  typically  do 
not  have  cost  accounting  sy.stems  that 
separately  report  the  costs  of  j)roxy 
activity.  This  activity  often  involves 
estimates  and  allocations  from  a  number 
of  departments  and  functions  within  a 
firm,  including  operations,  information 
technology,  finance,  audit,  legal  and 
client  services." 

(liven  these  i.ssues,  as  well  as  the 
logistics  of  attempting  to  obtain 
information  from  large  numbers  of 
firms,  SIFMA  conducted  a 
representative  surv(;y.  While 
recognizing  the  limitations  of  the 
a])i)roach,  SIFMA  was  able  to  sav  that 
the  findings  from  the  survev  “support 
our  view  that  proxy  fees  are  reasonably 
in  line  with  costs”  incurred  by 
nominees.'^'' 

SIFMA's  approach  was  to  obtain  co.st 
information  from  a  sam])le  of  l.'i  firms, 
covering  six  size  tiers  based  on  number 
of  equity  (i.e..  account)  positions 
processed. Based  on  cost  data 
collected  from  the  surveyed  firms,  as 
well  as  information  from  Broadridge  on 
the  aggregate  amount  invoiced  to  its 
client  firms  for  proxy  proce.ssing 
services,  SIFMA  j)rojet:ted  a  figure  for 
aggregate  costs  over  a  total  of  banks 
and  brokers,  in  a  range  from  Sl3(i 
million  to  .SI. '53  million  annually.  By 
comparison,  Broadridge  reported  that 
total  proxy  ])rocessing  fees  collected 
from  issuers  for  tlu;  fiscal  v(;ar  ending 
June  30.  2011  w(;n;  approximately  S143 
million,  not  including  ju'oxy  fees 
(nominee  f(;e  and  intermediary  unit  fee) 
sp(;cificallv  intended  to  compensate 
intermediaries  .suc:h  as  Broadridge. 
SIFMA  h(;lieves  that  this  result  is 

'  ■  l,i!ll(M-  (liitiul  May  ;i().  2^)^2  from  'I'lioniaN  I’rico. 
Maiia^^in”  Diniclor.  .SII'  M.A.  to  )u(ly  Mcl.ovov.  Vici; 
l’n!si(l(ail.  NY.SK  laiioni^xt. )).  2-2. 

»■  1(1.  at  p.  :i. 

'^Oala  was  iiKiiuisliul  irom  tcai  .SII'MA  mianhor 
rums  of  varyiii}>  sizos.  and  tliroii^h  Ifroadridg;! 
.SIFMA  olitaiiKxl  data  from  fivo  additional  noii- 
.SIFMA  firms  for  llio  two  lowosi  tiors.  so  that  oacli 
tior  would  incliido  two  or  lliruu  firms. 
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evidence  that  proxy  fees  are  reasonahlv 
in  line  witli  costs  incurred  l)v  brokers 
and  other  nomineiss. 

.SIFMA  observed  that  the  range  of 
costs  reported  hv  firms  in  (xich  ti(!r 
varied  significantlv.  witli  the  greatest 
variation  in  the  lowest  tiers,  noting  that 
the  diffenaices  may  he  due  to  different 
hnsiness  models  and  cost  .structures,  as 
widl  as  to  different  methodologies  of 
estimating  or  allocating  costs  associatcul 
with  proxy  processing.  SIFMA  al.so 
observed  that  the  survey  indicated  that 
most  firms  re])ort  costs  which  exceed 
proxy  reimhur.sement  ])ayment.s. 
although  overall  indnstrv-wide  costs 
appeanul  to  he  generally  in  line  with 
overall  payments  hv  issiuiis. 

Addilioiuil  Madars  Which  Mav  Be 
Addivssed  in  Suhscqiicnt  Bide  Filiin^s 

'I'here  wen?  two  otlu;r  I’FACi 
recommendations  which  required 
additional  work  hv  the  Exchange. 

Mutind  Funds:  Froxv  fees  t(!nd  to  he 
discussed  with  respect  to  business 
cor])oration.s — those  that  have  annual 
meetings  and  thus  deal  with  proxy 
solicitations  at  least  once  each  v(!ar.  The 
I’FAd  was  formed  with  this  kind  of 
issuer  in  mind,  and  that  is  reflect(;d  in 
the  hackgronnds  of  the  memh(!r.s  who 
,serv(!d  on  the  (kmnnittee. 

llow(!vj!r.  the  NY.Sf]  |)roxy  lees  are 
u.sed  in  the  cont(;xt  of  distributions  to 
stn'et  nann;  holders  of  mutual  fund 
shares  as  well.  Unt  the  fee  picture  for 
inntnal  funds  is  somewhat  diffeniiit. 
Mutual  fnmls  tyi)ically  do  not  have  to 
elect  directors  everv  y(!ar.  and  for  this 
rea.son  tend  not  to  have;  shar(;holder 
meetings  every  vear.  While  mutual 
funds  can  he  found  in  managed 
accounts,  their  inclusion  is  not 
nece.ssarily  as  wides])read  as  with 
operating  comjjanies.  While  .some 
mutual  funds  may  utilize  notice  and 
acce.ss  for  the  meetings  they  do  have,  it 
is  less  common  among  mntnal  funds 
than  operating  companies.  But  every 
mutual  fund  is  re(iuin;d  to  di.strihute 
(;ach  y<;ar  both  an  annual  and  a  semi¬ 
annual  report  to  its  shareholders,  and  .so 
mutual  funds  ])av  the  interim  report  fee 
(1.')  cents  basic  ])rocessing;  10  cents 
incentive  fee)  much  more  fr(;(inently 
than  operating  companies  do. 

Repre.sentatives  of  the  (]ommittee 
spoki;  to  representatives  of  select(;d 
mutual  funds  for  their  views  on  the 
current  proxy  fees,  and  th(;.se  informal 
conv(;rsations  suggested  that  there  an; 
fee  issues  that  mntnal  funds  would  like 
to  discuss.  The  FFAfi's  recomm(;nd(;d 
changes  should  have  a  relatively  modest 
impact  on  mntnal  funds,  and  the  PFA(] 
did  not  r(;commend  changes  to  the 
int(;rim  report  lees,  which  are  the  ones 
mo.st  apj)licahle  to  mutual  funds. 


As  recommend(;d  hv  the  Committee, 
tlu;  Fxchangi;.  with  industry 
participation,  is  r(;viewing  tlu;  fees 
provided  in  tlu;  NYSE  rules  as  they 
im|)act  mutual  funds,  to  det(;rmiiu; 
wh(;ther  additional  changes  an; 
appropriate.  Any  n;conmu;ndations  for 
rule  changes  that  emerge  from  this 
examination  would  lu;  the  suhj(;ct  of  a 
s(;parate  rule  filing  by  the  I'ixchange. 

Future  Beview  of  Proxy  Fees:  While 
tlu;  NYSE  ruh;s  do  not  jjiescrihi;  how 
fn;(]uently  the  fees  should  he  n;view(;d. 
the  (k)mmittee  heliev(;d  that  it  would  he 
wi.se  for  the  NYSE  to  involve;  a 
])artie;ipant  grou])  similar  to  the  PFA(^  in 
an  e.ssentially  ongoing  vetting  of  proc(;s.s 
developnu;nts  and  associated  costs.  Tlu; 
(u)mmittee  sngge.sted  that  this  group 
could  also  undertake  a  more 
com])n;hen.sive  n;view  p(;riodically. 
])erha])s  (;v(;rv  three;  years.  tlu;re;hy 
ensuring  that  fe;e;.s  are;  e;valuate;el  in  stej) 
with  new  re;gnlatie)n.s  aiul/e)r  ])roe;e;.ss 
inne)vatie)ns  in  the  pre)xy  are;a. 

Tlu;  Exe:hange;  will  e;valu;ite;  this  issue; 
in  the;  light  e)f  future;  eli.seaissieuis  em  he)W 
pre)xy  fe;e;s  ,she)ulel  he;  re;gulate;el,  iinel  will 
bring  forwarel  any  ne;e:(;s.sarv  rule; 
e:hiinge;.s  in  a  se;panite;  rule:  filing. 

2.  Statiiteery  Ihisis 

The:  l-;xe:hange;  he;lieve;s  that  its 
pre)pe).sal  is  e:e)nsi.ste;nt  with  Se;e:tie)n  ()(h) 
e)f  the;  Se;e:nritie;s  Exchange;  Ae:t  e)f  l‘)34 
(the;  “Ae:t'')  generally.-*"  Se;e;tie)n 
(i(h)(4)-*"  re;epiire;s  that  e;xe:hange  rule;s 
pren  iele  lor  the;  e;eiuitahle:  alloe:atie)n  e)f 
re;;ise)nahle;  elne;.s,  le;es.  iinel  either  e:harge;s 
amemg  its  members  anel  i.ssne;rs  anel 
either  peirseins  using  the;  lae:ilitie;s  eif  an 
e;xe;hange.  Sectiein  (i(h)(.'i)  re;e|uire;s. 
among  either  things,  tluit  exe:hange  rules 
preimeite  just  anel  eiepiitahle  principleis  eif 
traele  and  that  they  are;  neit  ele;.signeel  tei 
permit  unfair  eliseaiminatiein  lie;twe;e;n 
issiuirs,  hreikers  eir  ele;ale;r.s.  Se:e;tiem 
(i(h)(8)^’'  prohibits  any  exchange  rule; 
freim  impeising  iiny  hurelen  on 
eaimpetitiein  that  is  neit  ne;ea;s.sarv  eir 
ap]irei])riate:  in  fnrtheranea;  of  the; 
purpe).se;.s  eif  the;  Ae:t. 

'riu:  Exe:hange;  helie;ve;s  the;  preiiioseel 
rule;  e;hange;  is  ceinsistent  with  Se;ctiein 
(i(h)(4)  he;e:au.se;  it  re;pre;.se;nts  an 
eieiuitahle  alleieaitiein  eif  the  rea.seinahle 
eai.sts  eif  preixy  .seilieatatiein  anel  simihir 
e;xpe;n.se;s  he;lwe;e;n  anel  iinuing  issueirs 
anel  hreikeirs.^’-  The;  Pl'’A(i  ine:luele;el 


!.'■>  u..s.(:.  yard)). 

II..S.(;.  7»l(l))(4). 

■■'>1.'-.  7»r(i))(.''>). 

"  1.'-.  u..s.(:.  7»r(i))(«). 

'I’Ih!  Kxi:liim^i!  iioUts  lliiil  thi!  riih^s  in  this 
proposiil  (In  nnl  invnlvn  (Inns,  dins  or  ollinr  (:h:irf;(!s 
pnid  In  llin  i;x(:li:mf>n-  Kiilluir  llinsn  I'Acliiinf^n  ruhis 
iii'(!  p.irl  nl  ii  sliiliilorv  sclinnu!  in  which  s(!ir- 
r(!”iiliitorv  nr^iiniziiliniis  iin;  nsiul  In  Ihcilildln  :i 
r(((|iiirnin((nl  nn(h!r  .Sl'Xi  Knlns  14h-l  iind  14h-2  Ihiil 


aiming  its  nuanhers  a  e.ros.s-.seediein  of 
both  the;  issne;r  iinel  lireiker  ceimmnnitie;s 
anel  its  maiuliite  Wiis  tei  ele;te;rmine;  heiw 
tei  e;eiuitahly  iulelre;.ss  the  stiuularel  that 
eiiills  fell'  i.ssners  tei  reimliurse  the; 
reai.seiniihle;  exists  iiuairreiel  by  hanks  aiul 
hreikers  in  elistrihnting  iiuhlie:  eaimpimy 
preixies  anel  re;liite;el  mateirial.  The; 
Ceimmitle;e;  iigre;e;el  nnaninuiusly  that  the; 
preqieiseel  fe;e;.s  were;  rea.seinahle  in  light 
eif  the  infeirmatiein  the;  (ieimmittee;  hael 
gathe;re;d  aheiiit  the;  exists  iiuairreel  by 
hreikeirs.  The;  Exe:hange;  neites  that,  given 
the;  elifferent  sizes  iinel  exist  structures  eif 
the;  various  hreikers.  it  is  imiiossihle  tei 
se;t  fees  that  are;  tie;el  elire;e:tly  tei  the 
ineliviehial  hreiker's  exists.'* ' 

Aexxirelingly,  the;  Committe;e  .sought  to 
ae:hieve  the  best  possible;  unelerstaiuling 
eif  the:  eiverall  exists  eif  teielay's  ]jroxv 
jireiexissing  anel  preipeise;  iqielated  fees  ein 
that  basis.  Meist  hanks  anel  hreikers  have 
e;le;e:teel  tei  outseiurex;  many  eif  tlu;  relateel 
preixy  elistrihution  functions  tei  a  thirel- 
party  intermeeliary.  anel  they  have 
ne;geitiate;el  ineliviehial  exintraeds  with  the; 
inte;rmeeliary  tei  elei  sei.  Ileiweiver,  hanks 
anel  hreikers  have  preiexis.ses  anel  exists 
heiyeinel  theise;  exivereel  uneler  the; 
agre;e;me;nt.s  with  the:  intermeeliarv,  iinel 
the;  (ximmitte;e  he;e:anu;  eximfeirtahle;  with 
the;  re;ii.seiniihle;ne;s.s  eif  the;  eiverall  fe;e;.s 
when  exinsiele;re;el  in  light  eif  the;  eive;riill 
exists  inveilveiel.  The;  Exe;himge;  neites  that 
wluire;.  in  the  exise  eif  manageel  aexxiunts. 
the;  fe;e;.s  iiaiel  by  i.ssners  a]i]ieare;el  tei  he; 
imre;ii.seinahle;,  the  Ceimmitte;e;  preqiei.seel 
anel  the;  l']xe;himge;  ine:hule;el  in  its 
preqiei.seel  imu;nelment.  limitatieins  ein 
fe;e;.s  ]iiiyahle:  in  relatiein  tei  shareis  helel  in 
miinageel  aexxinnts.  Feir  tlu;  feire;geiing 
rea.seins,  the  Exc:hange  aksei  he;lieve;.s  that 
the  iireiposal  is  exin.si.ste;nt  with  the 
re;ejiiire;me;nt.s  eif  SEC  Rule  14lj-l  (c)(2) 
exiiuxirning  the  reimhursement  eif  a 
hreiker’s  reiaseinalile  expenses  iiuxirreiel 
in  cxiniu;e;tion  with  feirwareling  proxy 
anel  other  material  tei  beneficial  eiwne;rs 
eif  an  issuer’s  seexiritieis. 

The;  ]ireipei.sal  to  exielify  the;  exi.sting 
Breiaelrielge  charge:s  feir  neitiex:  anel  aexx;s.s 
folleiweel  exirefiil  exinsieleratiein  hv  the; 
Cximmittee  and  re;fle;e;te;el  their  view  that 
the  eixisting  fe;e;.s  we;re;  shapeel  in  jiart  by 
marke;t  feirex;s  iinel  we;re  ein  an  eiverall 
basis  at  an  aexxiptahle  level.  The; 
(ximmitte;e  he;lie;ve;el  it  im|)eirtimt  tei 
exielifv  these  fees  .sei  that  siih.seepient 
e;himge.s  weiulel  he  suhjeed  tei  the;  rule 
e:hange;  |ireiex:.ss.  anel  lhat  exielifying  the; 
exirrent  fees  was  a  lie;tte;r  iippreiae;h  than 
nuiving  tei  any  of  the;  alternative;  prie-.ing 


lirnknrs  iind  liiinks  disIriliuU!  prnxv  iiiiil(!ri;il  sn  Inii^ 
iis  llutir  r(!iisnii<il)l((  cnsls  arc  covered  liv  Ihe  issuers 
whns(;  iiiaUM'ial  Ihev  iin;  disirihiiliii".  NniiellKiless. 
In  llie  exUuil  a  .S(!clinn  l)(l))(4)  aiiaivsis  is 
ap|)rn|)rinle.  Ihe  Kxchange  has  included  one  luu'ein. 

'  *  Sec  discussion  al  lexi  Inllnwing  nnie  111.  supra. 


inodols  that  flu;  Coininitttu: 
coiisidunHl.'’-* 

Tlu;  I-x(:h;mf.(,  notos  that  tin;  proposal 
U'liH.h  will  (.odify  th„  charoos  ilnposad 
•n  iiitiaiiK'diarias  for  NOMO  lists, 
tof>(:th(;r  with  tlio  spocificailon  that 
issuers  .shall  not  ho  chai-od  for  nainos 
i-lin iinatod  in  oorfain  (.inaiin.stanoos,  is 
an  <1  toiiipt  to  halanoo  tho  roasonahlo 
noods  of  i.ssiiors  and  noininoos  in  this 
<:ontoxt.  Tho  utility  and  ooonoinio 
impact  of  this  propo.sal  is  spocniativo  at 
Ills  jioint.  which  is  why  tho  lixchaiwo 
las  iindortakon  to  monitor  its  impact 
imd  take  roniodial  action  if  noodod. 

hhll  .s  IS  difforont  in  charactor  from 
othor  foos  in  this  area,  hocaiiso  it  is 
toinporary,  it  is  a  ‘•ono-tiino"  foo,  and 
most  notably  hocaiiso  it  is  intond’od  not 
■IS  a  ronnlmrsoinont  of  costs,  hut  rathor 
IS  put  forward  with  tho  hopo  that  it  will 

of  Lf^ll  s,  which  in  turn  aro  hopod  to 
iiu.roa.so  jiarticipation  in  corporato 
govornanco  hy  non-institutional 
mvo.stors.  f  lowovor.  in  common  with 
dm  othor  propo.sals  horo,  tho  Kxchaimo 
ouliovo.s  that  It  (loos  rojirosont  an 
o(juitahlo  allocation  of  costs  hotwoon 
issuorsand  noininoos.  whorohv  issuers 
should  pay  a  foo  which  is  loss  than  tho 
uxjioctod  oconomic  honofit  that  will 
;n;i;nio  to  thorn  from  tho  additional 
supprossion  of  a  paper  mailing,  while 
brokers  will  obtain  .some  additional 

liofiofully  encourage 
bdito  provide  this  moaningful  honofit 

to  thoir  account  holders. 

The  Exchange  holiovos  that  tho 
firoposod  amondinont  roprosonts  a 
roa.sonahlo  allocation  of  foos  ainono  ‘ 

issuers  as  ro(|uirod  hv  Section  (ifhIU)  ' 

mid  IS  not  dosignod  to  permit  unfair  J 

discrimination  within  tho  moaniim  of 

h)  the  same  foo  .schodulo  and  the 
^'"iftoo  thoroughly  examined  the  a 

impact  of  the  current  foo  structure  on  (j 
difforont  categories  of  i.ssuors.  As  a  r 

(IJ  lamits  the  disparate  impact  of  foes  on  n 
issuers  whoso  shares  aro  hold  in  i, 

mmnigud  acicounts;  and  (ii)  modifies  tho  n 
■ippioach  of  charging  .'S  cents  jior  ,1 

dd'ttttd  m  more  accounts  and  10  fo 

uoiits  ])or  account  for  issuers  1„ 

liunoficially  owned  hv  fewer  than  so 

■^dd.OOO  accounts,  hy  jmtting  in  place  a  it  ’ 
dming  approach  that  will  avoid  the  c  n 
miomalous  effects  of  the  current  ‘•cliff”  n 
pi imiig  on  issuers  who.se  numhers  of  fo, 
street  name  accounts  are  slight  I  v  hioher  in 
m- lower  than  2()().(K)().  "  an 
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-^liscssion  a.  loxt  ncco.npanyin.  no.as  3.1- 


As  doscrihod  al)ovo.ss  the  tiers  and 
<-  pi  ii.ing  for  each  tier  were  intended 
sal  to  spread  the  foes  as  fairlv  as  possible 
>il  m-Tuss  the  spectrum  of  i.ssuors.  f  fowevor 
dm  (-oinmittoo  also  avoided  fullv 
luflocting  economies  of  .scale  in  the  tier 
s  prme.s,  to  avoid  what  it  believed  would 
IS  )(.  an  exce.s.sive  increa.so  in  the  fees  paid 
hv  the.smalle.st  i.ssuer.s.  ' 

rim  Exchange  believes  that  the 
Pi’opo.sed  amendment  does  not  impo.se 
at  'iil.v  unnece.ssary  burden  on  competition 
>  within  the  nmaning  of  Section  (i(h)(8) 

^^'>‘7»lHi*SE(rsprc,xyrul(is.i.s.s,,,;,.sare 

"mihle  to  make  di.strihutions  theni.selves 
„  to  .street  name”  account  holders,  but 
must  in,st(x,d  rely  on  the  brokers  that  are 
ru.oid  holders  to  make  tho.se 
(hstrihutions.  In  con.sidering  revisions  to 

t  ‘:'^«-»lH>PFACancltheLchange. 

uorkmg  within  current  SEC  rules,  were 
II  ;"7^‘"l”‘>t»<>(miateeith(iranvharri(,r.s' 
to  brokers  being  able  to  make  their  own 
di.strihutums  without  an  iiiternmdiarv  or 
any  impediments  to  other 
mtermediaries  being  able  enter  the 
market.  For  some  time  now  a  single 
intermediary  has  come  to  have  a 

P';mlominantroleinthedi.strihution  of 

pioxy  material.  Nonet hele.ss  the 

(-onimittee  believed  that  the  current 

structure  has  produced  a  proxv  ' 

distrihutioii  .sy.stem  which  is  generallv  ' 
'  lowed  as  reliable  and  effective,  as  well 
us  being  a  .system  which  has  reduced  ' 

oosts  to  i.ssiuirs  through  t(u:hiu)h,gi,:al  ' 

,  .-Kl'-aiices  made  possible  hv  economies  ‘ 
')  scale  and.  particularly,  by  the  ^ 

ohinination  of  a  large  number  of 
maihngs.  For  the  foregoing  reasons,  the 
Exchange  believes  that  its  propo.sed  fee  '' 

sdmdule  does  not  ]ilace  any  r 

imimce.s.sary  burden  on  cumjietition.  S 

/E  Self-Rt^gulaUny  Organmition  s  F 

SiaUmwnt  on  Burchu  on  Coinpotition  ^ 

rim  Exchange  believes  that  Rules  4'-,l 
und  4(3.'-,  as  amended  by  the  proposed '  oi 
■mmndments  do  not  impose  anv  burdens  ni 
on  competition.  Under  the  SEC’s  proxx  so 

1  ufe.s  i.s.suers  are  unahle  to  make  '  or 

distrilnitions  themselves  to  “street  E> 

name  account  holders,  hut  must  Sf 

instead  rely  on  the  brokers  that  are  to 

1  <H,oi  (1  holders  to  make  tho.se  on 

distrdnitions.  SEC  Rule  14l>-l  (c)(2)  Co 

piovides  that  a  broker  is  nujuired  to  fee 

forward  jiroxy  and  other  material  to  sh; 
Imneficial  owners  of  an  issuer’s  sta 

securit  ies  only  if  the  i.ssuer  reimbur.ses  \m 
t  for  Its  reasonable  expenses  incurred  in  ac( 
connection  with  the.se  distrilnitions.  esti 

*"  '■‘''''‘‘'>"8  tbo  fees  .set  olii 

foith  111  Rules  4.'jl  and  4(3,'5,  the  PFAC  'f 

mid  the  Exchange  intended  to  e.stabli.ih  (”S 

■nswn(:hnipni.s(inte(lar(.x^^^^  ,:op 

lc\  el  of  reimhur.senmnt  and  the 
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Exchange  believes  that  the  inojni.sed 
amendments  are  succe.ssful  in  this 

1 .  (  Stahlishing  fees  that  reflected  a 

roa.sonahlo  exjnmse  reimhurseinent 
,ov(il  It  have  been  po.ssihle 

I  for.  pro|)o.se  amended 

fc(.,s  with  the  intention  or  the  effect  of 
providing  a  com))etitive  advantage  to 
■my  iiarticular  broker  or  existing 
'"‘^";,mliary  or  creating  anv  harriers  to 
entry  for  jiotential  new  intermediaries 
ror  some  time  now  a  single 
mtermediary  has  come  t(? have  a 

prodominant  role  in  the  (Ikstribution  of 

proxy  material.  Nonetheless  the 
Committee  believed  that  the  current 
struc  lire  has  produced  a  proxv 
distribution  .sy.stem  which  is  generallv 
vio'ved  as  reliable  and  effective,  as  well 
as  being  a  .sy.stem  \vhich  has  reduced  ’ 
cii.sts  to  issuers  through  technological 

mlvamies  niaile  p(,.s.sihle  hv  (Kxmcmiieis 

of  scale  and.  particularly,  hv  the 
olunination  of  a  large  numher  of 
uiailmgs.  The  Exchange  does  not  believe 
that  the  liredoniinance  of  this  exi.stiim 
Slug  (1  intermediary  results  from  the 
fovel  of  the  exi.sting  fees  or  that  the 
pro|)o.sed  amended  fees  will  change  its 
(.iimpetitive  iiosition  or  create  anv 
at  ditional  harriers  to  entry  for  i)otential 
It  "  mftirmediaries.  Moreover,  brokers 
have  the  ultimatechoicetou.se  an 

uit.irnitHliary(,fth(iir(:h(,i(;e.orp(irh 

flu.  work  the  work  (sic)  themselves, 
(-timpetitors  are  also  free  to  establish 
mlationships  with  brokers,  and  the 
proiKi.sed  fees  would  not  operate  as  a 
liarrier  to  entrv. 


■'■’Sai!  (liscus.sion  iiljovo. 


C}  SHlf-Bognlalory  Oroanizat ion's 
Stotonwnt  on  Coininonts  on  tho 

uZr'' 

Munbors.  Partiapants.  or  Otiwrs 

No  written  comments  were  solicited 
or  received  with  resjject  to  the  propo.sed 
r  e  (.hange.  7  he  Exchange  has  neither 

on  the  jiroposed  rule  change.  The 
'’‘‘^^'■ive  a  letter  from 

ft)  the  jmhhcation  of  the  PFAC  Report 
on  May  1(3.  2012.  The  letter  noted  the 
Connmttee  jiroposal  to  eliminate  proxv 
tees  with  resjiect  to  iiositions  of  five 
•s  Idles  OI  loss  in  managed  accounts.  It 
stated  that  hecau.se  there  are  proxv 
processing  costs  associated  with  such 
accounts,  SIFMA  did  not  .sujiport  the 
o.stahh.shment  of  a  thre.shold  that  would 
olimmate  reimbur.semeiit  for  such  costs 

oojiy  of  ail  analysis  it  did  of  the 
propo.siMl  proxy  fee  .schedule  contained 

publicized  by  the  STA  on  Jiilv  11  2012 
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and  may  he  found  on  tlie  S'l’A’s  Web 
site  at  \\  \\  \v.st(ii.ori>. 

The  ,STA  states  tliat  it  analyzed  33 
public  company  invoices  lor  proxy 
distribution  .servictis.  ap])lving  llie  I’l'  Ad 
propo.sed  lee  schedule.  The  ,STA  claims 
that  the  33  issuers  would  expmience,  on 
average,  a  7.43‘!^i  increase  in  ])roxy 
distribution  costs  under  the  proposed 
.schedule.  The  .S  TA  al.so  claims  that 
membership  ol  tlu;  FFA(i  was  over- 
re|)resentalive  ol  linaucial  services 
companies,  notes  disappointment  that 
the  FFAC  did  not  use  an  inde])emlent 
third  i)arty  to  analyze  data  ])rovided  by 
Hroadridge  and  conduct  an  imhjpendent 
cost  analysis,  and  also  notes 
disappointnumt  that  the  FFA(]  did  not 
recommend  the  elimination  ol  all  ])roxy 
fees  for  positions  held  in  managed 
accounts. 

The  .STA  analysis  does  not  explain 
how  ,STA  arrived  at  the  7.43To  number. 
Th(!  STA  also  does  not  identify  the  33 
issuers  surveved.  The  Exchange  has 
not(!d  that  the  ex|)erienc(!  of  any 
individual  issmu'  under  the  proposed 
fee  schedule  will  varv  dep(!nding  on  its 
circumstanc(!s.  f’urth(;rmore,  tlie 
(!stimati!  contaiiuul  in  both  the  FFAC, 
Report  and  in  this  rule  filing  that  then; 
would  b(!  an  apj)roximat(!  4%  overall 
(lecrea.se  in  hujs  paid  bv  issuers  under 
the  propo.siul  .sclKuhde  is  om;  that  looks 
at  f(U!S  paid  by  a  univer.se  of  some  tt.OOO 
issiKii's  whos(!  proxv  material 
distributions  to  stnuit  name  hobhas  arc; 
processcul  bv  Hroadridge.  We  can  onlv 
assume  that  the  STA  group  of  33  i.ssuers 
is  not  achupiately  r(;pr(!S(!ntative  of  all 
the  issuers  iu  the  proxy  distribution 
mdver.s(!.  \V(!  do  note  that  the  thnu;  size 
tiers  representcul  in  the  S3’A  sam]d(!  an; 
not  in  fact  repre.sentative  of  the  overall 
poj)ulation."’“ 

The  .STA’s  analysis  of  the  make-up  of 
th(!  Hl’A(i  is  flawed.  The  (Committee  was 
created  to  repnisent  tlu;  views  of  i.ssiuirs. 
brokers  and  investors,  given  their 
di.s])arate  intenjsts  in  the  hujs.  which  are 
paid  by  tin;  i.ssuers  to  the  banks  and 
brok(!rs.  The  (Committee  members 
affiliated  with  REITs,  for  example,  while 
classifical  by  the  .STA  as  in  the  financial 
services  scictor.  repr(!.s(;nt  the  issiuM’  side; 
in  this  dichotomy.  Tlu;  mutual  fund 
com])anv  on  the  I’FAO  was  intcnuhal  to 
re|)re.s(;nt  the  interest  of  invcislors  in  tlu; 
proxy  process.  Onlv  two  of  the  l’f’A('. 

•‘’'I'll*!  STA  luites  tliiil  (inc-tliird  iilTIunr  siiinpli! 
iirt!  issuers  will)  1  10  iuul  10.000  slriiel 

iwinut  |>(isili(ins.  42''.>  (il  tlKur  siiiiiplc  issiau's  liave 
between  10.000  ami  liOO.OOO  positions,  and  'iA"n> 
have  hetwemi  I'OO.OOtl  and  2.4  million  positions.  In 
contrast,  amon"  tin!  K.OOO  issinirs  processcal  bv 
ibdadrid^i!.  the  nninbers  lalline  in  (sich  ol  those 
si/e  cai(!f>ories  are  7.a''u  (with  only  ol  the 
a”eri!eate  |H)sitions).  22"ii  (with  .Itr’ii  ol  tin; 
a{e>resat(!  positions)  and  2'f,.  (with  ol  the 
a‘>}>r(!gal(!  |M)sitions). 


repre.sentiitives  wen;  with  coinixmies 
containing  broker-thxders  with  it  public 
customer  busimtss. 

rlu!  (iommitttu!  and  tlie  Exchange 
hiive  explained  that  the  proxy  fees  do 
not  lend  themselves  to  “utilitv  nite 
milking”  in  which  costs  iire  iiccounted 
for  in  a  uniform  and  siiecified  wav  iind 
subject  to  iiudit  regarding  whetlier  tlie 
provider  is  obtiiiiiing  a  permitted  nite  of 
return.  The  costs  involved  are  incurred 
by  a  large  number  of  brokerage  firms, 
who  record  their  costs  in  different  wiivs. 
The  ('.ommittee  and  the  Exchange 
judged  that  it  would  likely  be 
ini|)ossible  and  certainly  not  cost 
effective,  to  engage  an  auditing  firm  to 
review  indiistrv  data  for  jiurposes  of  the 
(Committee's  work.  Both  believe  that  the 
result  produced  by  the  diligent  work  of 
the  multi-constituent  (Committee  is  an 
appropriate  way  to  update  the  schedule 
of  fees  which  serves  the  .SECC  mandate 
that  the  reasonable  costs  of  brokers  in 
distributing  jiroxy  materials  be 
reimbursed  by  the  issuers  involved. 

As  noted  earlier,  the  proper  treatment 
of  managed  accounts  in  the  |iroxy  fee 
context  has  been  a  focus  of  STA 
conuiieiits.  The  PFACC  view  was  that 
there  should  be  a  sharing  of  costs  in  this 
area,  given  that  managed  accounts,  at 
least  those  above  .'i  shares  or  less, 
benefitted  both  issuers  and  brokers.  The 
I'Cxchange  notes  that  the  l’FA(C  projiosal 
regarding  managed  accounts  has  not 
satisfied  either  .SIFMA  or  the  .S  TA. 
which  may  be  an  indication  that  it  is  a 
suitable  com])ronii.se. 

As  also  noted  earlier,  the  HFA(C 
wished  to  avoid  recommeiidatioiis  that 
would  generate  large  and  potentially 
dislocating  changes  in  the  fees.  It  was 
also  imi)ortaid  to  the  HFA(C  that  the  ie(!s 
continue  to  support  ndiable,  accurate 
and  .secure  ])roxy  distribution  proccyss. 
Eliminating  virtually  all  charges  for 
managed  account  positions,  as  urged  bv 
the  S'l’A,  would  have  a  very  significant 
imj)act  on  j)roxy  hies,  and  pnisumably 
would  nuiuire  additional  very 
significant  incnxi.ses  in  the  basic 
processing  hies  to  continue  to  support 
lh(!  ])roxy  distribution  process.  That  was 
not  an  ajijtroach  favonnl  bv  the  PFACk 

The  fixchange  al.so  rtuxdved  several 
letters  expressing  sui)i)ort  for  the  EHIP 
success  fee.  Tho.se  letters  an;  describtal 
in  tlu;  EHIP  discussion  above;. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  C.hange  and  Timing  for 
(Commission  Action 

Within  4,'j  davs  of  the  dat(;  of 
indtlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  |)eriod  (i) 
as  the  (Commission  may  d(;.signate  up  to 
(K)  days  of  such  date  if  it  finds  such 
longer  p(;riod  to  be  a|)])ropriate  and 


publish(;s  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  cons(;nts,  tlu;  (Commission 
will: 

(A)  Hy  ord(;r  apjtrove  or  (lisap|n'ove 
the;  proposed  rule  change,  or 

(H)  In.stitute  |)roc(;edings  to  detcirmim; 
wh(;th(;r  tlu;  propos(;d  rule  change 
should  lx;  {li,sapprov{;d. 

IV.  Solicitation  of  (Comments 

lnter(;st(;d  ])(;rsons  are  invited  to 
submit  written  data,  vi(;ws.  and 
arguments  concerning  the  foregoing, 
including  wh(;ther  the  ])ropo.sed  ruh; 
change;  is  consistent  with  llu;  Act. 
(Comments  may  be  submitted  by  any  of 
the  hdlowing  nu;thods: 

Eloclronic  ConuDunts 

•  Use  the  (Commission's  lntern(;t 
comment  form  (Iitti)://w\v\\’.sf;(:.<>o\'/ 
nilas/sm.shtiniy,  or 

•  .Send  an  email  to  ru/e- 
(:onuu(iiits@s(:(:.<^ov.  Plea.se  include  File 
Number  SR-NYSE-2()13-()7  on  tlu; 
subj(;ct  line. 

Paper  (k)nuuants 

•  .Send  ])a])er  comments  in  triplicate 
to  Elizabeth  M.  Murphy.  .Secretary, 
.S(;curiti(;s  and  fCxchange;  (Commission, 
too  F  .Str(;(;t  NE.,  Washington.  IXC 
2().''i4‘)-l()‘){). 

All  submissions  should  ref(;r  to  Fih; 
Numb(;r  .SR-NY.SlC-2()  1 3-07.  This  fih; 
number  should  be;  included  on  the 
sut)j(;ct  line  if  email  is  use;d.  To  hel])  the; 
(Commi.ssion  proce;ss  and  r(;vie;w  your 
comments  more  (;fficiently.  ])l(;ase  u.se 
only  one  me;tho(l.  The;  (Commi.ssion  will 
post  iill  comments  on  the  (Commission's 
intern(;t  We;b  site  {hHp://\\’\v\v.sec.g()v/ 
niles/sro.sIUinl].  (Cojnes  of  the 
submission,  all  sid)se(juent 
amendments,  all  written  statenu;nts 
with  r(;s])e(:t  to  the  pro])osed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
])r()pose(l  rule  change  be;twe;en  the; 
(Commission  and  any  person.  ()the;r  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
|)rovi.sion.s  of  .'5  l]..S.(C.  .'j,'52.  will  be 
available;  for  W(;b  site  vi(;wing  and 
printing  in  tlu;  (Commission's  Public 
Reference  Room,  KK)  F  .Street  NE., 
Washington,  D(C  2().'i4t).  on  official 
business  days  betwe;en  the  hours  of 
1():()()  a.m.  and  3:00  p.m.  (Co])ie.s  ed  the 
filing  also  will  be;  available  for 
insjiection  and  (:oj)ving  at  the  ])rincipal 
office  of  the  fCxchange.  All  comments 
r(;c(;iv(;(l  will  be;  posted  without  change; 
the  (Commission  do(;.s  not  (;dit  j)(;r.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  yon  wish  to  make 
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availal)l(;  ])ul)li(:ly.  All  submissions 
should  refer  to  File  Number  SK-NYSH- 
2013-07  ami  should  be  submitf(!d  on  or 
bid'ore  March  15.  2013. 

t'or  llu!  (loinmission,  by  die  l)i\’ision  ol 
'rra(liii<>  iiiul  Markets,  piirsuaiit  to  (lelej>ale(l 
aiillioi'itv.’’' 

Kevin  M.  O'Neill. 

Dt^puly  SacnUdiy. 

ll‘|{  Dec.  :'()i:i-()4()<)2  I'iled  2-21-ia;  H:4ri  anil 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68937;  File  No.  SR- 
NASDAQ-2012-129] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change,  as  Modified  by  Amendment 
No.  1,  To  Establish  the  Retail  Price 
Improvement  Program  on  a  Pilot  Basis 
until  12  Months  From  the  Date  of 
Implementation 

l''eliniar\’  1.5.  201  3. 

I.  Introduction 

On  Novombcr  19.  2012.  I’lu!  NASDAQ 
Stock  Miirkot  LbO  (tho  "I'ixchangu"  or 
“NASDAQ”)  tiled  with  the  Siuairitios 
<md  Exchange  Oommission 
(“Oommi.ssiou")  |nirsuant  to  Section 
19(t))(l]  ol  the  Securities  Exchange  Act 
of  1934  ("Act”)  '  and  Rule  19l)-4 
thereunder,-  a  jiroiiosed  rule  change  to 
establish  a  Retail  Price  Improvement 
Program  (“Program”)  on  a  pilot  basis  for 
a  period  of  12  months  from  the  date  of 
implementation,  if  a])j)roved.  The 
proposed  ride  change  was  published  for 
comment  in  the  Federal  Register  on 
December  7.  2012.  *  The  (Commission 
did  not  receive  any  comments  on  the 
pro])o.se(l  rule  change.  (In  February  13. 
2013,  the  Exchange  filed  Amendment 
No.  1  to  its  proposal.'* 

In  connection  with  the  jiroposal.  the 
Exchange  reipiested  exemjitive  relief 
from  Rule  812  of  Regulation  NMS.^> 
which,  among  other  things,  prohibits  a 
national  securities  exchange  from 


17  CFK  2()l).:i()-a(:i)(12). 

I  1.')  ll.S.C.  78s(l))(  l), 

-  17  CFK  24l).l‘ll)-4. 

'  Sre  .S(i(:urili(!S  .Act  Kulitast!  No.  (iltaaii 

(l)(!(:(!inl)(!r  a.  2(112),  77  FK  7a()<l7  (.Sl<-N.\.S0AQ- 
21)12-120)  ("Notico"). 

■'  In  Anioiulininit  No.  1.  tin?  I';x(liim>;i!  |)id|)osi!S  to 
cliiriiy  dial,  lo  (|iialily  as  a  "Kotail  Onlor."  a 
■'riskloss  princiiial"  ordoi'  nuisl  salislv  tlui  tailoria 
lor  riskloss  |)rin(:i|)al  ordors  sol  lorlli  in  I’lNKA  Knlo 
522(1. oa.  liooanso  (ho  c:lian”os  niado  in  .Amondniont 
No.  1  do  not  inaloriallv  allor  llio  sniislanco  ol  llio 
proposod  rulo  (:lianj>o  or  raiso  an\'  novol  ro^iilatorv 
issiios.  Ainondmonl  No.  1  is  not  sulijoct  to  notit:o 
and  connnont. 

'■17  CFK  242. (il2  ('■.Suli-I’onny  Knlo  "). 


acce])ting  or  ranking  orders  priced 
greater  than  Si  .98  per  share  in  an 
increment  smaller  than  SO. 01.'*  On 
january  14,  2013,  the  ICxchange 
submitted  a  letter  re(|uestiug  that  the 
staff  of  the  Division  of  Trading  and 
Markets  not  recommend  anv 
enforcement  action  under  Rule  802  of 
Regulation  NMS  (“Quote  Rule”)  based 
on  the  Exchange’s  and  its  Members’ 
j)artici])ation  in  the  Program. ^ 

3’his  order  aj)])roves  the  |)ro|)osed  rule 
change  and  grants  the  exemjition  from 
the  Sub-Penny  Rule  sought  bv  the 
Exchange  in  relation  to  the  proposed 
rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  is  proposing  a  12- 
inonth  pilot  jirogram  to  attract 
additional  retail  order  flow  to  the 
Exchange,  while  akso  providing  the 
potential  for  jirice  improvement  to  such 
retail  order  flow.  The  Program  would  be 
limited  to  trades  occurring  at  jirices 
equal  to  or  greater  than  SI  .00  per  share." 
All  Regulation  NMS  securities  traded  on 
the  Exchange  would  be  eligible  for 
inclusion  in  the  Program. 

Under  the  Program,  a  new  class  of 
market  jiarticipants  called  Retail 
Member  Organizations  (“RMOs”)" 
would  be  eligible  to  submit  certain  retail 
order  How  (’’Retail  Orders”)  to  the 
Exchange.  All  fjxchange  Members 
would  be  iiermitted  to  provide  jiotential 
price  inqirovement  for  Retail  Orders  in 
the  form  of  designated  non-disjilayed 
interest,  called  a  Retail  Price 
Improvement  Order  (“RPI  Order”  or 
“RI’I  interest”),  that  is  priced  more 
aggre.ssivelv  than  the  Protected  National 
Best  Bid  or  Offer  (“Protected  NBBO”) 


'' Siu!  I.(4l(!r  Iroin  )oHV(!V  Diivis,  Diipulv  (Imicnal 
(Anuisd.  Till;  NA.SIIAQ  Stoi:k  Miiiki;!  l.lil.  to 
FJlizaliolh  M.  Murpliv.  .Socrolarv.  Ooininis.sioii.  ilatoil 
Novi;nil)i;r  1!).  2(112  ("Ki;(|iii;s(  ibr  .Suli-l’onny  Kiili; 
Fx(;inpli<)n"). 

'  St!i‘  Lollor  Ironi  )i;Hh;v  Davis.  Dopulv  (;i;iii:ral 
(ioiinsol.  Tin;  NA.SDAQ  .Slock  .Markol  l.l.Ci.  to  )oliii 
Kainsav.  Division  ol  Trading  and  .\laik(;ts. 
(ionnnission.  dalod  lanuaiv  14.  2()ia. 

"Tilt;  Fx(:lian>>t;  nolos  that  oortain  ordors 
snliniill(;d  lo  tin;  Fro^rani  d(;si<^nalt;d  as  oli^ilili;  to 
intorai:!  with  liipiidilv  onlsidi;  of  tin;  I’rogiani — 
Tvpt;  2  Kotail  ()rd(;rs,  disenssod  lioloiv — could 
oxocnio  at  (iricos  liolow  .SI.OO  il  llioy  do  in  fact 
oxocnio  aoainsi  liipiidilv  oulsido  ol  (lit;  I’roprani. 

"A  KMO  woidtl  In;  a  Monilior  (or  a  division 
llioroot)  that  has  lioon  approvotl  by  tin;  Fxclianpo  to 
snhniil  Kotail  Ordors.  .S'oo  Nasdai|  Knlo  478(1.  A 
"Monilior"  is  anv  ropislorod  hrokor  or  doalor  llial 
lias  boon  atbnillod  lo  nioniborsbip  in  (lit;  Fxebanao. 
.S'oo  Nasdaq  Knlo  ()12()(i). 

"’Tilt;  lornis  I’roloclod  Hid  and  I’roloclod  Olior  an; 
dolinotl  in  Knlo  ()()()(b)(57)  ol  Kt;pidalion  NM.S.  17 
(I'K  242.()()l)(b)(57).  Tbo  Fxcbanpo  roprosonts  dial, 
ponorally.  llu;  I’roloclotl  did  and  I’roloclod  (Hfor. 
and  llu;  national  host  bid  ("Ndd")  and  national  bo.st 
otior  ("NdO."  topolbor  with  llu;  Ndd,  llu;  "NddO"). 
will  bo  llu;  saint;.  llowi;vt;r.  il  lurlbi;r  rt;prt;.si;nls  lluil 
a  niiirkt;!  i:onlt;r  is  not  ri;ipnri;tl  lo  rontt;  lo  llu;  Ndd 
or  NdO  ilTliiil  iiiarkt;!  i:i;nli;r  is  subji;i:t  lo  an 


by  at  least  .SO. 001  per  share.  When  RPI 
interest  priced  at  least  SO. 001  per  share 
better  than  the  Protected  Bid  or 
Protected  Offer  for  a  |)articular  securitv 
is  available  in  the  system,  the  Exchange 
would  di.sseminate  an  identifier,  known 
as  the  Retail  Eititiidily  Identifier, 
indicating  that  such  interest  exists.  A 
Retail  Order  would  interact,  to  the 
extent  possible,  with  available  contra- 
■side  RPI  Orders." 

The  Exchange  represents  that  its 
pro])osed  rule  change  is  based  on  rules 
recently  adopted  by  other  exchanges. 

The  NA.SDAQ  proposal  is  virtually 
identical  to  BAT.S  Y-Exchange  Rule 
11.24,  which  sets  forth  the  BATS  Y- 
Exchange's  Retail  Price  Improvement 
Program.'*^  It  is  also  highly  similar  to 
New  York  Stock  Exchange  LLO’s 
(“NY.SE”)  Rule  107(k  which  governs 
NY.SE’s  Retail  Liquidity  Program.'"  with 
three  distinctions.  PTrst,  the  NY.SE’s 
Retail  Liipiiditv  Program  creates  a 
category  of  members.  Retail  Liciuidity 
Providers,  who  are  retpiired  to  maintain 
a  retail  price-improving  order  that 
betters  the  ])rotected  best  bid  or  offer  at 
least  5'’X)  of  the  trading  dav  in  each 
assigned  security  and  who  receive  lower 
execution  fees  as  a  result.  Under  the 
NA.SDAQ  propo.sal,  the  Exchange  would 
not  create  such  a  category  of  Members. 
.Second.  NA.SDAQ’s  pro])osal  would 
permit  executions  in  all  cases  against 
resting  RPI  Orders  and.  additionally, 
other  non-disj)laved  litiuidity  resting  on 
the  Exchange's  .Sy.stem. '•*  In  contrast. 


i;xt:t;|)lit)n  imtlt;i'  Ki;f;iiliiliiin  NM.S  Kiili;  (il  1  (b)(  1 )  iii' 
il  Stull  Ndd  ill'  NdO  is  t)lbi;i  wist;  ni)l  tivtiibiblt;  litr 
tin  iiultiniiilii:  i;xt;i:iitii)n.  In  siiili  iitisi;.  tlu;  Fxiliiinpi; 
sliitos  Ibiil  llu;  l’rt)ti;t:tt;il  NddO  wtmbi  bi;  tlu;  l)i;sl- 
prit:t;tl  priitt;t:tt;tl  biti  tir  tillt;r  In  wbitli  ii  intirki;t 
i:t;nlt;r  must  mutt;  inli;ii;sl  pursu.int  lt>  Kub;  (il  1  dI 
Ki;gubititin  NM.S. 

"  As  i;xpliiini;tl  liii'tbt;r  bt;lt)w.  llu;  Kxtliiin”i;  bus 
|)rt)pt).si;tl  twi)  lvpt;s  til  Ki'ltiil  Orili;rs.  init;  til  wbitli 
i:iiubl  t;xi;i:iitt;  apaiiisl  iitbiir  iiiti;ri;sl  il  it  was  mil 
i:iiiiipli;tt;lv  lilliul  by  taiiilra-sitlt;  Kl’l  liili;rt;st  nr 
iilbt;r  prii:t;-iiiiprt)vinf>  liquitlilv.  .-Ml  Kt;lail  Onltirs 
wiiiilil  first  i;xtM:iiti;  tipaiiist  aviiilabb;  txinlni-sitlt;  Kl’l 
Oriliirs  tir  titbi;r  priiai-iiiiproviiig  litpiitlilv.  Am 
ruiiiaiiiiiig  ptirtitiii  tilTlit;  Ki;liiil  Ortb;i'  wtnibi  llu;ii 
t;ilbt;r  i;iiiu:i;l,  bi;  i;.xt;taiti;il  tis  an  innniitfiiitt;-i)r- 
t:ant:i;l  inili;r,  iir  bi;  ituili;il  In  antilbi;r  ni;irki;l  bir 
t;.xi;t:iilitin.  tlupuiuling  tin  llu;  Ivpi;  nl  Ki-lail  Orili;r. 

'-  Srt:  .Si;i:ui'ilii;s  Fixili.iilgi;  .Atl  Ki;li;asi;  Nil.  (iSaoa 
(Ni)vi;nibi;r  27.  2012).  77  I'K  71(i52  (Dia:i;nibi;r  a. 
2012)  (SK-dYX-2(ll2-(ll<l)  ("d.\TS  Kl’l  .\ppnival 
Oi'tli;!'"). 

'  ’  .S'la;  .Siiiairilitis  Fxili.nigi;  .Atl  Ki;li;:isi;  Nii.  (17247 
(Inly  a.  2012).  77  FK  40072  ((illy  10.  2012)  (SK- 
NY.Si:-201  1-55;  .SK-NY.Si;Aini;x-20 1  1-84)  ("NYSl'; 
Kl.l’  .Xiipriivai  Orili;r").  In  llu;  Kl.l’  .Xpprtivtil  Orili;r. 
tlu;  (ainnnissitin  alsti  appriivi;tl  a  Ki;tail  l.itpiitlilv 
I’liigniin  Ini'  NA'.SFi  .Aiiiiix  1.1,0  (iitiw  knnwn  .is  N'l'.Sl-; 
MKT  1.1.0)  ("NYSF  MKT"). 

'•‘'I'lii;  lixtliiingt;  niili;s  llitil  iilbi;r  prita;  iiiipitiving 
litpiitlily  in.iy  intliuli;.  bill  is  mil  liniiti;il  Iti;  biiiiki;il 
min-ilispbivtal  iirtliirs  willi  a  liniil  pi'it:i;  dial  is  iiitiii; 
iiggriissivi;  Ilian  tin;  tlu;n-i;nni;nl  NddO:  initlpiiint- 
piiggiitl  iiiiltirs  (wbii:b  an;  bv  ilt;finiliiiii  ntin- 
tlisplavml  anti  prita;tl  iiitiii;  aggii;ssivi;lv  Iban  llu; 

Ctiiiliiiiiial 


12398 


Federal  Register  /  Vol.  78,  No.  80 /Friday,  Feliruarv  22,  2013 /Noticcis 


])ursuant  to  NYSE  Riil(!  1()7(](k)(  1 ).  a 
Type  l-(le.signate(l  Retail  Order,  ‘‘will 
interact  only  with  availahh;  contra-.side 
Retail  I’rice  Improvement  Orders  and 
will  not  interact  with  other  available 
contra-side  intcniist  in  Exchange 
.syst(!ms."  I'Miiallv.  nnd(!r  the  NY.Sli’S 
Retail  Liquidity  Program.  R(!tail  Orders 
(ixecute  at  tin;  single  price  at  which  the 
order  will  lx;  fully  (!X(u;nt(!(l.  I’nrsnant  to 
NASDAQ's  |)ro|)osal.  Retail  Orders 
»;xecnte  at  multiple  price  levels  rather 
than  a  singh;  price  level. 

I'ypas  of Ordars  and  Idonlifior 

A  R(!tail  Order  would  In;  an  agency  or 
riskless  princi])al  ord(!r  that  originates 
from  a  natural  ])erson  and  is  submitted 
to  the  Exchange  by  a  RMO.  jjrovitled 
that  no  change  is  made  to  the  terms  of 
the  order  with  njspcict  to  price  (exc(!j)t 
in  the  case  of  a  market  order  being 
changed  to  a  marketahh?  limit  order)  or 
siile  of  market  and  the  ord(!r  does  not 
originate  from  a  trading  algorithm  or 
any  other  computerized  methodologv. 

As  discussed  in  greater  detail  below. 
Retail  Ord(!rs  mav  lx;  designated  as  Tv])e 
1  (X‘  Type  2.  R(!tail  Onhxs.  nigardless  of 
Tv])!;.  may  lx;  entered  in  sizes  that  an; 
(xld  lots,  rounds  lots,  or  mixed  lots. 

An  Rl’l  ()rd(!r  would  ht;  non-displaved 
litjuiditv  on  the  Exchange  that  is  priced 
moni  aggr(!ssivelv  than  the  Prot(;cted 
NIJIU)  hv  at  least  .SO. 001  ])er  share  and 
that  is  ithmtifnxl  as  an  RPI  Order  in  a 
manner  prescribed  by  the  l-Nchange.  RPi 
intenist  can  lx;  priced  eitlun-  as  an 
t!X|)licitly  pric(xl  limit  order  or 
im])licitly  j)riced  as  ndative  to  the 
NBBO  with  an  offstd  of  at  hxjst  .SO. 001. 
The  price  of  an  RPI  Order  with  an  off.set 
would  he  (hdermined  hv  a  Mcnnher's 
entry  of  the  following  into  the 
Exchange:  (1)  RP!  buy  or  sell  intciiest:  (2) 
an  offset  from  the  Protected  NI3HO,  if 
any:  and  (3)  a  c(!iling  or  fl(X)r  ])rice.  RPI 
Orders  suhmitt(!d  with  an  off.stit  would 


NlilJO):  n(iM-(iis|ihivr(l  ontiMs  |)i!<>5>(!(l  to  llx! 
with  ill)  ()lls(!l.  Oniins  tlxil  (Id  nol 

(:dnstitiit((  olluM'  |)ri(:(!  iin|ird\'iii”  li(|ui(lilv  iiu:lii(l(!. 
lull  (in;  not  liinitdd  td:  di'(l(‘rs  will)  it  tiiiid-iii  Idi'o! 
iiistrxclidi)  dl  KKi:  displdvod  orddis:  limit  oi'ddrs 
pi  icdd  loss  a^"ii)sNivdl\  tlxii)  llx;  NHIU). 

' '  Addilioiiiillv .  puisiiaiil  to  .\')  Slv  Ridas 
lt)7(:(k)(2)  and  III7(:(k)(:i).  a  I'l  pc  2-dcsigi)alcd 
Retail  Ordci  and  a  'I'vpc  H-dcsiciialcd  Retail  Ordei’ 
can  interact  with  other  non-RI’l  intei'esi  in  the 
NA'-Sr:  systems;  however,  such  interaction  onlv 
occurs  atl(‘r  a  Retail  Order  liisl  executes  a<;ainsl  Rl’l 
Ordeis. 

See  Notice,  snp/o  note  :t.  77  1-R  at  7.’)  l()l)-l)l 
(explaining  the  ihriH!  distinctions  in  detail). 

'■  In  order  to  cpialilv  as  a  "Retail  Order."  a 
"riskless  principal"  order  must  satislv  the  criteria 
set  lorth  in  I'1N'R.\  Rule  r):t2l).l):i.  RMOs  that  suhmit 
riskless  piincipal  ordms  as  Rirlail  Orders  must 
maintain  supervisoi  v  sv.stimis  to  I'econsliuct  such 
oi'ders  in  a  time-se(|uenc(!d  manner,  and  the  RMOs 
must  suhmit  re|)orts  conlempoianeous  with  the 
execution  ol  the  lacilitated  orders  that  idenlilv  such 
trades  as  riskless  principal. 


1)0  .similar  to  other  peg  orders  available 
to  Mtmihers  in  that  the  order  is  tied  or 
“])(!gged"  to  a  certain  price.  ;ind  would 
have  its  ])rice  automatically  .set  and 
adjusted  upon  changes  in  the  Protected 
NBBO.  both  upon  entry  iind  iiny  time 
thereiifter. 

RPI  Orders  in  their  entirety  (the  buy 
or  .sell  interctst.  the  offset,  iind  the 
ceiling  or  fhx)r)  will  renxtin  ix)n- 
displayed.  The  Exchange  will  also  iillow 
Members  to  entrn'  RPI  Orders  which 
e.stahlish  theex.ict  limit  price,  which  is 
similar  to  a  non-dis|)layed  limit  order 
currently  accepttxl  by  the  Exchiinge 
today,  except  the  PNchange  will  accejit 
suh-])enny  limit  prices  on  RPI  Orders  in 
increments  of  .SO. 001.'"  The  ICxchange 
will  monitor  whether  RPI  buy  or  sell 
interest,  adjusted  by  any  offset  and 
subject  to  the  ceiling  or  fl(X)r  ])rice.  is 
eligible  to  internet  with  incoming  Retail 
Ortlers. 

When  RPI  interest  |)riced  at  leitst 
SO. 001  better  than  the;  Exchiinge’s 
Protected  Bid  or  Protecttxl  Offer  for  a 
particular  security  is  ttvailahle  in  the 
.Sy.stem,  the  Exchtingt;  would 
dissemluiite  <m  identifier,  known  as  the 
Retail  Li(]uidity  Identifier,  indicating 
that  such  intenist  exi.sts.  The  Exchiinge 
would  inqilement  the  Progriim  in  it 
manner  thiit  allowed  the  dis.semimition 
of  the  identiHer  through  t;on.solidated 
diitii  streams  (/.e..  |)ur.su:mt  to  the 
Oon.solidiittxl  Ta|)e  As.scxiiiition  Plan/ 
Oon.solidiited  Quotation  Plan  (“(TA/OQ 
Plan")  for  Tiijx;  A  and  Tape  B  securities, 
and  the  Niistlaci  DTP  Pliin  for  Taiie  (', 
securities  as  well  as  through  proprietiiry 
Exchange  data  feeds).  The  Retail 
Litpiidity  Identifier  would  refl(x:t  the 
symbol  and  the  side  (buy  or  .sell)  of  the 
RPI  Order,  hut  it  would  not  include  the 
price  or  size.  In  particular,  the 
consolidated  (pioting  outputs  would 
include  a  field  for  codes  related  to  the 
Retail  Li(]uldity  Identifier.  The  codes 
will  indicate  RPI  interest  that  is  jiriced 
better  than  the  Protected  Bid  or 
Protected  Offerin'  at  least  the  minimum 
level  of  jirice  improvement  as  recpiired 
hv  the  Program. 

liaicnl  Moinhor  Or^oni'/Jitions 

In  onler  to  become  a  RMO.  a  Member 
must  conduct  a  retail  husine.ss  or  handle 
retail  orders  on  behalf  of  another  broker- 
dealer.  Any  Member  that  wishes  to 
obtain  RMO  status  would  he  nujuired  to 
suhmit:  (1)  An  a|)plication  form;  (2)  an 


"‘As  TiDlisI  iiliiivir.  SD/xYi  noil!  ()  and 
accoinpanvin^  Inxt.  in  (:(inn(H:ti()n  with  tlx; 
l’m{>iain.  Ihn  lixchanj’i!  |■(!(|nl!sl(l(l  nxcinplivo  ndiid 
Irnin  llin  .SiiR-l’nnny  Ruin  ol  Rn^nlalion  NM.S. 
which,  ainon^  othni'  thin};s.  prnhihits  a  national 
sncni'itins  nxchan^n  Iron)  accepting  or  ranking 
ordnrs  piicncl  ginatnr  than  .Si. 00  |)(t  sham  in  an 
incrnnionl  sniallnr  than  .S0.01. 


attestation,  in  a  form  pre.scrihed  hv  the 
Exchange,  that  anv  order  submitted  hv 
the  Member  as  a  Retail  Order  would 
meet  the  (pialifications  fix’  such  orders 
under  proposed  Nasdai]  Rule  4780(1)); 
iind  (3)  suj)j)orting  documentation 
sufficient  to  demonstrate  the  retail 
nature  and  chanicteristics  of  the 
applicant's  order  flow.'"  If  the  Exchiinge 
disii])])roves  the  iqiplication,  it  would 
(irovide  a  written  notice  to  the  Member. 
The  disapproved  appliciint  could  a])])eid 
the  disapproviil  as  provided  below  <md/ 
or  re-iipply  00  days  after  the  di.sapproval 
notice  is  i.ssued  by  the  Exchiinge.  An 
RMO  iikso  could  voluntiirily  withdraw 
from  such  stiitus  at  any  time  by  giving 
written  notice  to  the  Exchange. 

The  I'Nchange  would  reejuire  an  RMO 
to  have  written  jjolicies  and  procedures 
rea.sonahly  designed  to  assure  that  it 
will  only  designate  orders  as  Retail 
Orders  if  all  the  recpiirements  of  a  Retail 
Order  iire  met.  .Such  written  jxilicies 
iind  ])rocedure,s  would  have  to  reejuire 
the  Member  to  exercise  due  diligence 
before  entering  a  Retail  Order  to  assure 
that  entry  as  a  Retail  Order  is  in 
conqiliance  with  the  ])ropo.sed  rule,  iind 
monitor  whether  orders  entered  as 
Retiiil  Orders  meet  the  aiiplicahle 
rixpiirements.  If  the  RMO  represents 
Retiiil  Orders  from  another  hroker-deiiler 
customer,  the  RMO’s  siqiervisory 
])rocedure,s  mii.st  he  reasonahlv  desigmxl 
to  assure  that  the  orders  it  receives  from 
such  broker-dealer  customer  that  it 
designates  as  Retail  Orders  mixit  the 
definition  of  a  Retail  Order.  The  RMO 
must  obtain  an  annual  written 
representation,  in  a  form  acceptable  to 
the  l-ixchange.  from  each  broker-dealer 
customer  that  sends  it  orders  to  he 
designated  as  Retail  Orders  that  entry  of 
such  orders  as  Retail  Orders  will  he  in 
compliance  with  the  reijuirements  of 
this  rule,  and  monitor  whether  its 
broker-dealer  customer's  Retail  Order 
flow  continues  to  meet  the  a])])licahle 
reciuirements.-" 

Iio1(dI  Ordor  Dosignotions 

Under  jiropo.sed  Nasdaij  Rule  478()(f), 
a  RMO  submitting  a  Retail  Order  could 
choose  one  of  two  designations  dictating 
how  it  would  interact  with  available 


''‘iMn’  uxiiTupli!.  a  piospuctivir  RMO  could  l)o 
rc(|uii'i!(l  lo  pro\  i(l(!  saiupio  iiiarkiXing  litoralui)!. 
Wcl)  sill!  sci(!i!iisliols.  utlu!r  publiciv  disclosed 
iiiaUirials  diisciibiug  llui  |•(!tail  iialuid  ol  lluiir  ordci’ 
How.  and  such  ollu!i'  docuuu!ulatioii  and 
iuloi'inaliou  as  llu!  lixchaiigo  may  i'(!(|uin!  lo  olilaiu 
rixisoualilo  assuraiici!  that  llu!  applicant's  order  How 
would  uu!(!l  llu!  |■e(|uil■eln(!nts  of  llu!  Retail  ()i'di!r 
d(!liniliou. 

-"'rhe  Rxchange  iiipi'eseuls  that  it  or  aiiolhi!)'  self- 
regulatory  oi'gaui/.alion  on  h(!half  of  llu!  lixchangc! 
will  r(!vi(!w  a  RMO's  compliance  with  these 
ii!(piir(!m(!nts  thi'ough  an  (!xam-hased  niview  of  llu! 
RMO’s  intei'iial  conli'ols.  .See  Notice,  .si/pro  note  :f. 
77  RR  at  7:i()<)<)  n.7. 
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inli>n»l.  Firsl.  n  Kolnil  Ord.M'  Mo 

,:„ul.lh,u»Monly«,lhavinla,lo  >M 

c.onlra-siclo  KIM  intFM'ast  and  othm  pi  u.(.-  Lx(. 

improving  liipiidity.  Thn  Kxcliangc; 

would  labol  this  a  Typo  1  Rotail  Dis( 

and  snob  ordors  would  not  intoract  wit  i 

availablo  non-inico-iinproving.  oontia- 

sido  intorost  in  Kxchaiigo  systoms  or 

n,nto  to  othor  inarkots.  Kortions  ot  a 

Tvpo  1  Rotail  Ordor  that  aro  not 

oxocaitod  would  bo  canoollod 

iminodiatolvandaiitoinaticallv. 

Sooond.  a  Rotail  Ordor  o.ouUl  ' 

first  with  availablo  contra-sido  R1  1  ‘ 

Ordors  and  othor  prioo-inijiroving 
licluiditv.  and  any  roinaining  P"'’  ; 

would  1)0  oligiblo  to  intoract  with  othoi  > 
hilaresl  ii.  llio  Syslooi  ami.  H  <«' 

as  oligiblo  for  routing,  would  roiito  to 
othor  inarkots  in  coinplianco  with  - 

Rogulation  NMS  and  pursuant  to  „ 

Nasdaq  Rulo  4758.  Tho  sharos  ' 

mniainins  from  a  Ty|)o  8"“";'' 

Kolail  Ordor  flail  do  mil  lully  oxoi.l  U. 
aoaiiisl  oonlra-sido  I(I>1  On  ors  or  ollior  ; 
|i"i,;o  iinpnivins  liqui.  ily.  if  any.  wo  1,1  . 

nxociito  against  othor  luiuidity  ava  lahU. 
on  tho  Exchango  or  ho  routod  U)  othoi 
inarkot  contors  for  oxocntion.  1  ho 

roinaining  nnoxocutod  portion  would 

thon  ho  cancollod.  1' 

p 

Priori  tv  ond  Allocution 

l)ndorpropo.sodNasdaiiRulo478(ng). 

tho  Exc-.hango  would  tollow  prico-tiino 

prioritv.  ranking  RPl  intorost  in  tho 

saino  socairitv  according  to  prico  and 
thon  tiino  of  ontry  into  tho  ^y«Pmi.-  > 

Anv  roinaining  nnoxocutod  R1  1  ' 

would  roinain  availablo  to  intorai.t  with 
othor  incoming  Rotail  Ordors  il  such 
intorost  is  at  an  oligihlo  prico.  Any 
roinaining  nnoxocutod  portion  ot  a 
Rotail  Ordor  would  canco  m-  ” 

accordanco  with  proposod  Nasdaq  Rule 

4780(f].-- 

Foilniv  oj  UMO  To  Abide  by  Uetail 
Order  Requirements 

Proiiosod  Nasdaii  Rulo  478()((:) 
addrossos  an  RMCTs  failuro  to  ahido  by 
Rotail  Ordor  roipiiromonts.  t  ^^O 
woro  to  dosignato  ordors  snhmittod  O 
tho  Exchango  as  Rotail  Ordors  and  tho 
Exchango  dotorminod.  m  its  solo 
di.scrotion.  that  thoso  ordors  tai bd  o 
moot  anv  of  tho  rociuiroinonts  ot  Ro  ail 
Ordors.  tho  Exchango  could  ;  " 

Momlior  from  its  .status  as  a  RMO.  Wlu  n 

disqualification  dolornnnations  aro 
mado.  tho  Exchango  would  provu  o  a 
writton  ilisqualification  notuu)  to  tho 
Momhor.  A  discpialifiod  RM(i  I'ould 
appoal  tho  discpialification  as  providod 

■  Rule  47.S7  (s.Htins  IfOl)  'l)‘> 

l.x.:hnno.f-s  ..ricrilv  • 

..  •rlui  lAchanf-o  i.ioviflos  ll,nHMixa.u,.Uis  >1  Ih.u 

tlu!  iiriorilv  amt  ranking  ot  RR' 

SrinNotinn.  su,m,  n..tn  S.  77  I'R  at  7.1100. 


holow  cuid/or  ro-apply  tH)  days  jlj!'  Hoi 
distpialificalion  notico  is  issuod  h\  th  . 

Exchango. 

Appeal  o  f  Disapproval  or  oxt 

Disqualification  l)oi 

lIndorProiiosod  Rulo  478()(d).  tho 

Iminovoinont  Program  Panol  K1  1  fa 

Paiiol")  to  roviow  disapiiroyal  or  Ic 

disqualification  docisioms.  It  a  Momlici  ( 
disputos  tho  Exchango’s 

disapprovo  or  distpialify  it  as  P^ 

such  Momhor  could  roqiiost.  within  -  nt 
i,usinoss  days  aftor  notico  ot  tho  in 

docision  is  issuod  by  tho  Exchango  that  oi 
Iho  RPl  Panol  roviow  tho 

dotormino  if  it  was  corroct.  1  ho  R1  d 

Panol  would  consist  of  tho  Exchango  s  o 
Chiof  Rogulatory  Officor  or  his  or  hor  r. 
dosignoo.  and  two  officors  of  tho  c 

Exchango  dosignatod  hy  tho  Exchange  .  C 
C.hiof  Oporating  Otficor.  and  it  wouh 
roviow  tho  facts  tmd  rondor  “J"  1 

within  tho  timoframo  pro.scrihod  hy  tb.  , 
Exchango.  Tho  RPl  Panol  could  ovorturn  ( 
,  (ir  modifv  an  action  taken  hy  tho 

Exchango  and  all  dotorminations  hy  the  i 
RPl  Panol  would  constitulo  tmal  action 
l,y  tho  Exchango  on  tho  mattor  at  issuo. 

111.  Discussion  and  (Commission 
Findings 

r  Aftor  caroful  roviow  of  tho  proposal. 

tho  (’.ommission  finds  that  tho  proposod 
rnlo  chango  is  consistont  with  tho 
roqiiiromontsoftho  Act  and  tho  rubs 
and  rogulations  thorouudor  that  aro 
anplicahlo  to  a  national  socuritios 

i,  oxchango.  In  partu-.ular  tho  (.ommission 

finds  that  tho  proposod  rulo  change, 
suhjoct  to  its  torm  as  a  pi'b- 
c  onsistont  with  Soction  b(h)(o)  ot  the 
in  Act.^  *  which  rocpiiros.  among  otlior 
lo  things,  that  tho  rub.s  ot  a  national 
socuritios  oxchango  ho  dosignod  to 
nrovont  fraudulont  and  manipulativo 
acts  and  prac;ticos.  to  promote)  just  and 
oquitahloprincipbs  ot  trado.  to  tostoi 
c;ooporation  and  coordination  with 
)V  porsons  ongagod  in  rognlating.  cloarmg. 

)  kittling,  processing  intormation  with 

)  respect  to.  and  facilitating  transactions 

0  in  socuritios.  to  romovo  impodimonts  to 

and  perfect  tho  moc.hanism  ot  a  rcu)  and 
•  opon  market  and  a  national  market 

fil  svstom.and.ingonoral.toprotoc.t 

fy  a  investors  and  tho  puhlic  intorost;  and 
dion  pot  1h)  dosignod  to  ])ormit  nntaii 

discrimination  hotw'oon  cnstomors. 
issuers,  hrokors  or  dealers, 
i)  The  (Commission  Imds  that  tlu. 

1  Program,  as  it  is  proposed  on  a  pilot 

dod  basis,  is  consistont  with  tho 

,-ocuiiromontsoftho  Act  tiocanso  the 

till!  I’rograin  is  roasonahly  dosignc.c  o 

honofit  rotail  investors  hy  providing 


i)ric.o  improvomont  to  retail  order 
flow.-^  The  (Commission  akso  lioliovos 
that  tho  Program  could  promote 
comiiotition  for  rotail  ordor  flow'  among 
Dxocution  vonuos.  and  that  this  could 
honofit  rotail  investors  hy  creating 
iidditional  price  improvomont 
opportunities  for  their  on  or  How. 

(Currontlv.  most  markotahlo  riitail  oidoi 
How  is  oxocutod  in  tho  ovor-tho-c.ountoi 
("OTfC”)  markets,  imrsuant  to  bilateral 
aoroomonts.  without  over  roaching  a 
public  oxchango.  Tho  (Commission  has 
noted  that  “a  very  largo  porcontago  ot 
markotahlo  (immodiatoly  oxocutalylo) 
ordor  flow  of  individual  investors  is 
oxocutod.  or  •‘intornahzod.  by  hrokcr- 
doabrs  in  tho  OTfC  markots.^y  A  rovunv 
of  tho  ordor  flow  of  eight  retail  hrokc.rs 
rovoalod  that  nearly  lOOT..  ot  thoir 
enstomor  market  ordors  woro  routod  to 
OTC  market  makers.^*'  The  same  roviow 
found  that  such  routing  is  often  done 
pursuant  to  arrangomonts  under  whic  i 
rotail  hrokors  routo  thoir  ordor  How  to 
1  cortain  OTC  inarkot  makers  in  oxc.hango 
for  iiavmont  for  such  ordor  How.^^  To 
the  oxtont  that  tho  Program  may  provide 
prico  improvomont  to  rotail  ordors  lat 
oquals  what  would  ho  jirovidod  umU.r 
such  OTC.  intornalization  arrangomonts. 
the  Program  could  honotit  retail 
investors.  To  hotter  undorstand  tho 
Program's  potential  inqiact.  the 
Exchango  rojirosonts  that  it  "wi  1 
produce  data  throughout  the  pilot 
which  will  include  statistics  ahout 

orico  improvomoiit  providod  by  tlu. 

>n  Program,  and  any  effects  on  tho  hroador 
maiTot  structure,  and  would  ho 
roviowod  hv  the  Commission  prior  ti) 
anv  extension  of  the  Program  beyond 
tho  lU'oposoil  ono-ynnr  pilot  term,  ur 

porinanont  approval  of  tho  Prognnn.  - 

Tho  Program  ju-opusos  to  create 
additional  prico  improvomont 
d  opportunities  for  rotail  investors  by 
segmenting  rotail  ordor  How  on  the 
Exchango  and  requiring  liquidity 
ig.  providers  that  want  to  interact  'vith 

such  rotail  ordor  How  to  do  .so  a  a  pru.c 
IS  at  least  SO.htD  i)or  share  hotter  than  tlu. 
i  h'  Protoctoil  Best  Bid  or  CHor.  Fho 
(Commission  finds  that,  wdnlo  the 
Prooram  would  treat  rotail  on  or  How- 
difbrontlv  from  order  How  suhmittod  ly 
d  othor  market  participants  such 

soomontation  would  not  ho  mconsisK.nt 


'  15  ll..S.{;.  78l(l))l5). 


..  Tlui  Conunissinn  nicontlv  approyii^  s» 

„s  t..F  H.\  rS-Y  Rxclianoc.  NYSk.  and  M- 
MKT  .Sec  RATS  Rl'l  AlH'roval  Ordnr.  noli. 

12,  iind  NY.SK  Rl.R  Al'inoval  ^'P'" 

Sen  SneuFitins  Rx.Lanao  A.:l  Rolnasn  ^ 

14  Tim).  75  RR  :15!I4.  SWH)  ()an.  21.  2010) 

raHloMaRoUiasnnnRquilyNtaFknlStFUFU^  ). 

nil  .Slid  ill. 

.!»  Slid  Notico.  sui>m  nolo  3.  77  KR  at  7311)0. 


12400 


Federal  Register  /  Vol.  78,  No.  80  /  Friday,  Feliriiarv  22,  2018  /  Notices 


witli  .Section  (i(l))(.'>)  t)f  the  Act,  whicli 
r(!(]uir(!S  that  the  rules  of  an  exchange 
are  not  designed  to  ))ernht  iinlair 
di.scriinination.  The  (Commission 
previously  has  recognizcul  that  the 
markets  gemaally  distinguish  Ixitwcum 
individual  retail  investors,  who.se  orders 
are  considered  desirable  by  li(iuidity 
providers  h(!can.se  such  r(!tail  investors 
are  pnjsumed  on  av(!rag(!  to  he  less 
iidbrnuul  about  short-term  ])rice 
movenumts.  and  prolessional  traders. 
\vhos(;  orders  an;  presumed  on  average 
to  he  more  informed. The  (Commission 
has  further  recognized  that,  because  of 
this  (li.stinction,  licpnditv  ])rovi(l(!rs  are 
generallv  inon;  inclined  to  otter  ])rice 
improvement  to  less  informed  retail 
orders  than  to  more  informed 
professional  orders.  Absent 
opportunities  for  price  improvement, 
retail  investors  may  encounter  wider 
spreads  that  an;  a  consecpience  of 
litpndity  ])roviders  interacting  with 
informed  order  How.  Hv  creating 
additional  comi)etition  lor  retail  order 
How,  the  Program  is  nuisonahly 
d(!sign(!(i  to  attract  retail  order  How  to 
the  (ixchange  (aivironment.  while; 
helping  to  ensure  that  retail  investors 
hem;!!!  from  the  l)(;tter  price  that 
licpnditv  provid(;rs  are  willing  to  give; 
their  orders. 

'I’lu;  (Commission  not(;s  that  the 
Program  might  also  cn;ate  a  desirahh; 
opportunity  for  institutional  inv(;stors  to 
interact  with  retail  or(l(;r  flow  that  tlu;v 
are  not  able  to  r(;ach  currently,  'roday, 
institutional  inv(;stors  oft(;n  do  not  have 
the  chance  to  interact  with  mark(;tahle 
n;tail  or(t(;rs  that  are  c;x(;cut(;(t  pursuant 
to  internalization  arrangc;ments.  'rhus. 
by  sid)mitting  RPl  Orders,  institutional 
invc;stors  may  he  able  to  reduce  their 

-''.S’cc  BAT.S  Kl’I  .Xpproviil  Orclrr.  .sijpru  noli;  12 
iiiid  NA'SIC  Kl.l’  Approviil  Ordi^r.  siiprci  noli^  Ct.  See 
«/,sY)  Ciiiiccjpl  (HI  Kcpiilv  .Mark(d  .Sinictiiri!, 

M/pm  iuit(r  25:  .ScciiriliHS  Cxcliaii"!!  .Act  Rtdease  No. 
(j4781  OiiiU! ;)().  2011).  70  FR  ;itl'.t5:t  duly  7.  201  1) 
(appidviii”  a  pro^rani  proposini  l)v  an  options 
(;\(.han”(!  tliat  would  provide  pnc(!  iinproc'enKHit 
opportunities  to  ndail  ord(!rs  based,  in  part,  on 
(piestions  about  (;\(!(:idion  ((ualitv  ol  n(tail  orders 
und(!i  pavinent  tor  ord(!r  How  arrangements  in  tlie 
options  inark(!ts). 

'".See  B.A'I'.S  Rl’l  .\p|)roval  Order,  sujmi  note  12. 
and  NY.SF  Rl.l’  .Approval  Order,  .sn/nv/  note  t;ti:t. 
.See  (//.so  .S(!curities  Fxcbanj’e  .Act  Rebsise  No.  Ii-17ftt 
dune  :i0.  2011).  7li  FR  ;i<l<l5:t  duly  7.  2011)  (noting 
that  "it  is  w(dl  known  in  acadtanic  literature  and 
industrv  practic(!  that  |>rices  tend  to  move  a<;ainst 
market  mak(!rs  allctr  trades  with  inlormed  tradtas. 
oltcai  ntsidtiu^  in  loss(!s  lor  mark(!l  makcas."  and 
that  sucb  losses  aio  oll(ai  borm;  by  uninrornuat 
lotail  investors  tbroueii  widia'  spreads  Icitiii''  lI.R. 
.Stoll.  ”'rb(!  suppiv  ol  (baiba'  .sca  vicijs  in  s(a:urities 
mark(;ts."  lotinuii  o/  l-'indncc  .'t:i  (1‘I7K).  at  1  t;i;i-51 : 
I.,  (dostim  K  I’.  Mil};rom.  "Bid  ask  and  transaction 
pric((s  in  a  .s|Ma:ialist  market  with  beti^ro^/auauislv 
infornual  a»(aits."  lottnuil  af  Finunrial  Fcondinics 
14  (1085).  at  71-100;  and  T.  Oopeland  is  1).  (iaiai. 
"bdormation  eH(a:ts  on  tin;  bid-ask  spioad."  ftninuil 
ol  Fiiuincd  ;i8  (108:i).  at  1457-ti<))). 


possible  adver.sc;  selection  costs  by 
interoctiiig  with  rcttiiil  ord(;r  flow. 

When  the  (Commission  is  ctiigtigctd  in 
ruleniiiking  or  the  review  of  ;i  rule  filetd 
by  <1  self-r(;gulatory  organiziition,  ciiid  is 
reteptired  to  consid(;r  or  determine 
whether  an  .ictioii  is  n(;c;ess<iry  or 
tippropriate  in  the  public  interest,  the 
(Commission  shall  akso  consider,  in 
addition  to  the  protciction  of  invi;stors. 
whether  the  tiction  will  ])romote 
efficiency,  coni])etition,  and  cajiital 
formation.  *'  As  discn.ssctd  tihove.  the 
(Commission  hctlieves  this  Program  will 
jiromote  competition  for  rcitiiil  order 
flow  hv  allowing  I'Cxchange  Mctmhitrs  to 
submit  KPl  Orders  to  interact  with 
Retail  Orders.  .Suc:h  coni|)(;lition  may 
promote  efficiency  hv  facilitating  the; 
price  discovery  jirocess.  Moreover,  the 
CCommission  does  not  hiilieve  that  the 
Program  will  have  a  significant  effect  on 
market  structure,  or  will  create  any  new 
inefficienci(;s  in  curri;nt  market 
structure.  I'Miially,  to  the  extent  the 
Program  is  successful  in  attracting  retail 
order  flow,  it  may  generate  additional 
investor  intere.st  in  trading  securities, 
thereby  promoting  capital  formation. 

The  (Commission  also  Ixilieves  that  the 
Program  is  sufficientlv  tailored  to 
])rovid(;  tin;  l»;n(;fits  of  ])ot(;ntial  price; 
im])rov(;ment  onlv  to  bona  fide  r(;tail 
or(i(;r  How  originating  from  natural 
|)(;rsons.  The;  (Commission  finds  that 
the;  Pre/gnun  pre)viele;s  an  e)hje;e:tive; 
pre)e;e;ss  by  whie;h  a  Me;mhe;r 
e/rgimizatie/n  e:e)idel  l)e;e:e)me;  a  RMO.  anel 
lea-  appreipriate;  e)ve;rsight  by  the; 
f!Cxe;hange;  te)  me)nite)r  fe)r  e:e)ntinue;el 
e:e)m])liane:e;  with  the;  te;rms  e)f  these; 
pre)visie)ns.  The;  Fxe;hange;  has  limiteel 
the;  elefinitiein  of  Retail  Oreler  te;  an 
(igency  e/r  riskless  prine;i])al  e/reler  that 
originates  from  a  natural  i)e;rse)n  anel  ne)t 
a  traeling  alge/rithm  or  any  edher 
e;e)mpute;rize;el  me;the)ele)lejgy. 
Fnrthe;rme)re;,  a  Retail  Oreler  must  he; 
sidanitteel  by  a  RM(3  that  is  a])pre)ve;el  hv 
the;  Exe:hange;.  In  aelelitie)n,  RMOs  we/idel 
he;  re;epnre;ei  te)  maintain  written  pe)lie;ie;s 
anel  pre)e:e;elnre;s  te;  helj)  e;nsnre;  that  they 
elesignate;  as  Ret.iil  Orelers  e)nly  the)se; 
enelers  whie;h  epialifv  uneler  the;  Pre)gram. 
tf  a  Me;nd)e;r's  ai)i)lie:atie)n  te)  l)e;e:e)me;  a 
RMO  is  elenieel  by  the;  Fxe:hange;,  that 
Me;nd)e;r  may  a])])e;<il  the;  ele;te;rminatie)n 
e)r  re;-ai)])ly.  The;  (Ce)mmissie)n  he;lieve;s 
that  the;se;  .stanelarels  sheeidel  he;l])  e;nsure 
that  e)nly  retail  e/reler  fle)w  is  suhmittee! 
inte)  the;  Ih'e)gram  iinel  the;re;hy  pre)me)te; 
just  anel  e;epdtal)le;  |)rine:iple;s  e)f  traele; 

15  Ik.S.e;.  78(:(l). 

'-In  iiddiliun.  Ibu Oouuuission  bidiovcts  Ibul  llu; 
I’roj^miu's  provisions  coucorninf;  Ibo  ii|)proval  and 
potoulial  di.s(pialili(:aliou  ol  RMOs  an;  not 
inconsisUuil  with  llus  /Acl.  Soo.  (■.•'..  NY.SF  Rl.l’ 
.Approval  Ordor.  sujud  nob;  I.'l.  77  F’R  at  4(H)81)  S: 
11.77. 


(inel  ])re)te;e:t  inve;sle)rs  anel  the  puhlie; 
inte;re;sl,  while;  iiLsei  ])re)vieling  an 
e)hje;e:live;  pre)e:e;,ss  threeugh  whie:h 
Me;ml)e;rs  may  l)e;e:e)me  RMOs. 

In  aelelitie)]),  the;  (Ceimmi.ssie)!)  finels 
tlnit  the;  Preegram’s  |)re)pe)se;el 
elis.se;miniitie)n  e)f  a  Retail  l.iepiielity 
lele;ntifie;r  weeulel  ine:re;ase;  the;  ameeunt  e)f 
])rie:ing  infe)rmatie)n  available;  to  the; 
marke;tphie:e;  anel  is  e;e)nsiste;nt  with  the; 
Ae:t.  The;  iele;ntifie;r  wendel  !)e; 
elisse;minate;el  thre)ngh  the;  e:e)nse)liilate;el 
pnhlie:  marke;t  elata  stre;am  te;  aelverti.se; 
the;  i)re;se;ne;e;  e)f  <i  RPI  Oreler  with  whie:h 
Re;tail  Orelers  e:e)nlel  inte;rae:t.  The; 
iele;ntifie;r  we)ulel  re;fle;e:t  the;  syinhe)!  feer  ii 
partieadar  seeuirity  anel  the;  siele;  e)f  the; 

RPl  Oreler  inte;re;st.  hut  it  weeulel  ne)t 
inednele;  the  ])rie:e  e)r  size  e)f  sne;h 
inte;r(;st.  The;  ielentifier  wendel  alert 
market  ])artie;ipants  to  the;  existenea;  e)f  ei 
RPl  ()reli;ranel  she)nlel  ])re)viele;  market 
p;irtie:i])ants  with  meere;  information 
al)e)nt  the;  availability  e)f  priea; 
im])re)veane;nt  e)pj)e)rtunitie;s  fe)r  re;tail 
e)rele;rs  than  is  eauTe;ntly  available. 

The;  l’Cxe:hange;  believes  theit  the; 
])re)pe)si;el  Pre)gram.  whie:h  will  eeperate; 
virtiiiilly  the;  same  iis  the;  BAT.S  RPI 
Pre)gram,  emel  similar  te).  but  with 
elistine;tie)ns  fre)m,  the;  NYSfC  RLP 
Pre)gram.  sheenlel  t)e)th  enhanea; 
e:e)mpe;titie)n  euneeng  inarke;!  ])artie:ipants 
;mel  eneaeunige  e.e)mpe;titie)n  ameeng 
e;xe:hange;  ve;nue;s.  **  .Spe;e:ifie:allv.  the; 
l'Cxe:h<mge;  he;lie;v(;s  that:  ;d!e)wing  all 
M(;ml)e;rs  te;  enter  RPI  Orele;rs.  as 
e)])])e)se;el  te)  aele)j)ting  <i  spe;e:ial  e:ate;ge)rv 
e)f  re;tiiil  liepiielity  ])re)vieie;r.  as  NY.SF  eliel 
with  its  Rl.l’  Pre)gram.  e:e)ulel  result  in  a 
higher  le;ve;l  e)f  e:e)mi)e;titie)n  anel  e;e)ulel 
maximize  prie;e;  impre/vement  te) 
ine:e)ming  Retail  Orelers:  the  Pre)gram 
will  pre)viele;  the;  maximnm  |)rie:e; 
impre)veane;nt  available  te;  ine:e)ming 
Re;tail  Orelers  l)e;e:au.se;  the;y  will  alweiys 
inte;rae;t  with  available  e:ontra-siele  RPl 
Orelers  anel  any  other  prie:e;-impre)ving 
e:e)nlra-siele;  interest;  anel  the  Pre)gram 
will  proviele;  all  e)f  the;  prie:e; 
improvement  .ivailahle  te)  ine;e)ndng 
Re;tail  Orelers  by  alleewing  e;xee:utie)ns  at 
imdti])le;  j)rie:e;  levels,  as  e)])])e)seel  te)  a 

“As  llu;  eiominission  notod  wlion  iipprovin}>  tbo 
coiupaiiiblt!  B.AT.S  and  N'S’.Sl';  prof’rains.  tlu; 
eioininission  ladicivos  Ibal  IIk;  l‘roj;rain  will  no( 
(:ri!al(!  anv  b((sl  (!X(!(:uliou  cbalbniaos  lor  brok(!rs  tbal 
ar(!  iiol  alusidy  pr/isonl  in  today’s  markots.  ,\ 
brokor's  bust  ox/uiulioii  obligations  am  dolorniinod 
bv  a  nunibor  ol  tacts  and  circuiustaiua/s.  including: 
(1 )  TIk!  character  ot  the;  inark(;t  lor  tin;  s(!cnrit  v  (c.g.. 
price,  x'olalility.  relative  li(|uidit\  .  and  pn/ssureon 
available  couunnnications):  (2)  the  si/.e  and  tvpe  ot 
transaction:  (;t)  the  number  ot  markets  checked:  (4) 
acc(!ssibilitv  ot  the  (|notation:  and  (5)  the  terms  and 
conditions  ot  the  order  which  r(!sult  in  the 
transaction.  .See  BAT.S  Rl’l  .A|)|(rovid  Order,  .si////// 
note  12.  77  FR  at  71li57.and  NA'.SF  Rl.l’ .Approval 
Order,  supra  nol(!  Ft.  77  F’R  at  4I)I>81)  n.75  (both 
citing  FINR.A  Rule  5;iU)). 

Saa  Notice,  siijmi  note  :t.  77  FR  .at  7;il(t2. 
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single  clearing  price  level.  The 
(ioininission  finds  that  the  Program  is 
rea.sonahly  (hisigmul  to  enhance 
competition  among  market  participants 
and  encourage  competition  among 
(!xchange  venues.  The  (iommi.ssion  also 
finds  that  the  distinctions  hitween  the; 
I'ixchange’s  Program  and  the  api)roved 
NYSF  and  NY.SH  MKT  programs  are; 
nui.sonahly  designed  to  mdiance  the 
Program's  i)rice-imi)rovem(;nt  henefits 
to  retail  inve!ste)rs  iinel.  theredeere.  are 
e:e)nsistent  with  the  Ae:t. 

The  (’.e)nnnissie)n  ne)te;s  tint  it  is 
iippreeving  the  Pre)gram  on  a  ])ile)t  basis. 
A])pre)ving  the  Preegram  eai  a  ])ilet  basis 
will  alleew  the  Exe.hange  anel  market 
partieapants  tee  gain  valuable  praetie;al 
e;xj)erience  with  the  Pre)gnim  eluring  the 
pilet  jjerieeel.  This  exjjerience  sheeidel 
alleew  the  Exe;hange  anel  the  (kemmissieen 
to  eleten'inine  whetluir  me)elifie:atie)ns  te) 
tlui  Pre)gram  are  nee.essary  eer 
appropriate  prior  te)  iiny  Ce)mmissie)n 
eleutsion  te)  approve  the  Pre)gram  e)n  a 
])e!rmanent  basis.  I'he  Exednmge  alse)  has 
agre;eel  te)  ])re)viele  the;  Ceemmissieen  with 
a  signifieiant  amount  e)f  elata  that  sheeidel 
assist  the:  Ce)mmissie)n  in  its  evahiatie)n 
e)f  the  Pre)gram.  S))ee:ifie;ally.  the; 
Exednmge;  has  re;])re;sente;el  tint  it  "will 
proeluex;  elata  threengheeut  the;  ])ile)t. 
whie;h  will  ineduele;  st<itistie:s  aheent 
partie:ipatie)n.  the;  fre;epiene:y  ;mel  le;ve;l  e)f 
l)rie;e;  im])re)ve;me;nt  pre)viele;el  by  the; 
Pre)gram.  anel  ;my  e;ffe;e:ts  e)n  the;  hre)aele;r 
market  .strneture.”  The;  (k)mmi.ssie)n 
e;xpe;e:ts  that  the;  l']xe:h;mge;  will  meeniteer 
the;  se:e)pe;  anel  e)])e;ratie)n  e)f  the;  Pre)gram 
anel  stnely  the;  ehta  ])re)elne;e;el  eluring  that 
time;  with  res])e;e:t  te)  .sne:h  i.ssue;s.  anel 
will  |)re)])e)se;  any  me)elifie:atie)ns  te)  the; 
l’re)gram  that  may  he;  ne;e:e;ssarv  e)r 
appre)])riate;. 

The;  Ce)mmissie)n  alse)  wele;e)mes 
ce)mments.  anel  e;mpirie:al  evielene:e.  on 
the  Pre)gram  eluring  the  ])ile)t  pe;rie)el  to 
further  assist  the  Ceemmissieen  in  its 
evaluatieen  of  the  Program.  The; 
CieHiimi.ssion  ne)te;s  that  any  permanent 
ap])re)val  e)f  the;  Pre)gram  woulel  reepure 
a  ])re)pe)se;ei  rule  ediange  by  the; 

Exediange.  anel  sne;h  rule;  ednmge;  will 
])re)viele;  an  eeppeertnnity  for  ])uhlie; 
eiomment  prie)r  te)  further  Ce)mmissie)n 
ae:tie)n. 

IV.  Exemptie)n  Frenn  the  Sub-Pennv 
Rule 

Pursuant  to  its  authe)rity  nneler  Rede 
()12(e:)  e)f  Ke;gulatie)n  NMS.-*^  the; 
(ieemmi.ssie)!!  he;re;hy  grants  the;  Exediange 
a  limite;el  e;xe;m])tie)n  fre)ni  the;  Snh- 
Penny  Rede  te)  e)pe;rate;  the  Prognim.  Fe)r 


.See  siijini  noUis  14  to  Hi  iind  iiccoinpanvii)” 

toxl. 

sujyrd  iioli;  2(1  anet  acconipanviiig  loxt. 
17  CFR  242.(il2((:). 


the  reiasems  eliseai.sseel  he;le)W.  the 
(ieimmissiem  ele;te;rmine;s  that  sne:h 
aedion  is  ne;ce;s.sarv  eir  aiipreipriate;  in  the; 
l)ul)lie;  inte:re:st.  anel  is  exmsistent  with 
the;  i)re)te;e:tie)n  e)f  inve;.ste)rs.  The; 
e;xe;mptie)n  shall  e)])e;rate;  feir  a  ])e;rie)el  e)f 
12  memths.  eieiterminenis  with  the; 
e;ffe;e:tive;ne;ss  eif  the:  pre)])e)se;el  ride 
ednmge;  appreiveel  toelav. 

When  the;  (iemnnissiem  aele)])te;el  the; 
Siih-Penny  Ride  in  200.').  it  iilentifieel  a 
varii;ty  of  |)re)hle;ms  can.seel  hv  siih- 
pennie;s  that  the;  Snh-Penny  Rule;  was 
ele;signe;el  to  aelelress; 

•  If  investors'  limit  orele;rs  lose; 
exe;e:utie)n  priority  for  a  nominal 
amount,  investors  may  over  time 
eleedine;  to  use  them,  thus  elepriving  the 
markets  of  lie|uielity. 

•  When  market  participants  can  gain 
exe;i:utie)n  priority  for  a  nominal 
amount,  inpiortant  customer  jirotection 
rules  such  as  exchange;  jiriority  rules 
anel  the:  Manning  Rule;  coulel  he; 
unile;rmineel. 

•  Flicke;ring  eiuotations  that  e:an  result 
from  wiilespreael  sul)-i)e;nny  priinng 
eioulel  make  it  more:  iliffieailt  for  hroker- 
ilealers  to  satisfy  thi;ir  hi;.st  e;xe;e:utie)n 
obligations  anel  other  ri;gnlate)rv 
ri;s])e)nsihilitie;.s. 

•  Widi;spri:ail  suh-penny  e|ne)ting 
ixnilel  ileeaea.se  marke;t  ilejith  anel  li;ail  to 
higher  transaidion  costs. 

•  I)e;e:ri;asing  ele;|)th  at  the;  insiele; 
eandel  e:ause;  institutions  to  re;lv  more;  on 
i;xe;cutie)n  alternative;s  away  from  the; 
e;xi:hange:s.  |)e)te;ntially  ine:re;asing 
fragmentation  in  the  se:e;uritie;s 
marke;ts.-'“ 

At  the;  same:  time,  the;  (ionnni.ssion 
“ae:kne)wle;elge;|el|  the  possibility  that  the; 
halanea;  of  co.sts  anel  henefits  coulel  shift 
in  a  limiteil  nnmher  of  case;.s  or  as  the; 
marke;ts  continue  to  e;volve." 

Therefore,  the  Commi.ssion  also  aelojiteel 
Rule;  ()12(c),  whiedi  ])re)viele;.s  that  the 
Commission  may  grant  i;xemptions  from 
the  Sub-Penny  Rule,  eithe;r 
uneionelitionally  or  on  sjiecifieel  terms 
anel  conelitions,  if  it  eletermineel  that 
sue:h  an  e;xe;m|)tie)n  is  nece.ssarv  or 
appropriate;  in  the;  ])uhlic  intere;.st.  anil  is 
eamsistent  with  the;  jirotection  of 
investors. 

The;  Commission  believes  that  the; 
Exediange’s  proposal  raise;s  sue:h  a  i:ase. 
As  ele;.se;ril)e;il  above,  nneler  the;  current 
marke;t  structure;,  fe;w  marketable  ri;tail 
orelers  in  e;epiity  .se;e:nritii;s  are;  re)ute:el  to 
e;xe:hangi;s.  The;  vast  majoritv  of 
marke;tahle;  retail  orelers  are;  internalizeel 
by  OTC  market  make:rs.  who  tyi)ie:ally 
pay  retail  brokers  for  their  oreler  How. 


.S’l'c .Siicurilios  lixclinnsi!  Act  Kcdixisti  No.  .'ilHOK 
(luiK!  <1.  2(ll).'>).  70  FK  :e74<)(i.  :e7.'').'j  l-.')2  20. 

2()0,''i). 

'•'Id.  al  ;)7.'>.'j;t. 


Re;tail  inve;.ste)rs  e;an  hi;nefit  from  sue;h 
arrangements  to  the;  extent  that  OTC 
market  make;rs  offer  the;m  prie:e 
impre)ve;mi;nt  over  the  NBBO.  Prie;e 
impre)ve;me;nt  is  typii;allv  offi:reil  in  suh- 
l)e;nny  amounts. An  internalizing 
l)re)ker-ele;de;r  e:an  offer  suh-pe;nny 
e;xe;i:utie)ns.  |)re)viele;el  that  sue:!) 
e;xi;cutie)ns  elo  not  result  from 
impermissihle  suh-penny  orelers  or 
eiuotations.  Ae:e;e)relingly,  OTC  marke;t 
makers  typically  seleed  a  suh-penny 
l)rii:e;  for  a  traele;  without  epiotingat  that 
i;xae:t  amount  or  ae:e:e;pting  e)rele;r.s  from 
retail  customers  .se;e;king  that  e;xae:t  prie:e;. 
Exchanges — anel  exediange  member 
firms  that  submit  orele;rs  anil  quotations 
to  exchanges — eiannot  e:e)mpe;te  for 
marketable;  retail  oreler  flow  on  the  same 
basis.  l)e;e;ause  it  woulel  be  imi)rai:tie:al 
for  exediange  elt;e:tre)nie:  systems  to 
generate  suh-penny  e;xe;i:idie)ns  without 
i;xe:hange  lieiiuelity  i)re)viele;rs  or  retail 
brokerage  firms  having  fir.st  suhmitteel 
sid)-pe;nny  orelers  or  eiuotations,  whie:h 
the  .Sub-Penny  Ride;  e;xpre;.s.slv  prohibits. 

The;  limiteel  exi;mptie)n  granteel  toelav 
.shoidel  promote;  competition  hi;twe;en 
i;xchange;s  anel  OTC  marke;t  makers  in  a 
manner  that  is  reeasonahlv  elesigneel  to 
minimize;  the;  problems  that  the; 
Commission  iilentifieel  when  aelopting 
the;  .Sub-Penny  Rule;,  llniler  the;  Program, 
suh-penny  prici;s  will  not  he; 
elis.seminateel  through  the;  e;e)nse)lielate;el 
eiuotation  elata  stream.  whii:h  shoidel 
avoiel  eiuote  flii;ke;ring  anel  its  re;elue:e;el 
elepth  at  the;  insiele;  eiuotation. 
Furthermore:,  while;  the  Commission 
re;mains  ce)nce;rni;el  about  provieling 
enough  ine.entives  for  market 
partiidpants  to  ilisplay  limit  orelers,  the; 
Commi.ssion  iloes  not  believe  that 
granting  this  exemption  (anel  approving 
the  aexxnupanying  proposeel  rule 
change;)  will  ri;elui:e;  sue:h  incentives. 
Market  partiedpants  that  ilisplay  limit 
orelers  currently  are  not  able  to  interned 
with  marketable  retail  oreler  flow 
he;cau.se;  it  is  almost  e;ntirelv  routeel  to 
internalizing  OTC  market  makers  that 
offer  .sul)-pe;nny  exeeaitions. 
Consieeiuentlv.  enabling  the  Exchanges 
to  exmipete  for  this  re;tail  oreler  flow 
through  the  Program  shoidel  not 
materially  ile;traed  from  the:  e;urri;nt 
ince;ntive;s  to  ilisplav  limit  e)rele;rs.  while; 
potentially  resulting  in  gre;ate;r  oreler 
inti;raedie)n  anil  prie;e;  improvement  for 


Whon  iiitopliii"  llu!  .Siil)-I’(!miv  Riilo.  Ilii! 
Coinniission  considi^nul  ciMtidn  coiiiiikmiIs  tliiit 
ci.skcul  lli>!  (ioniinission  to  |>rohil)il  l)i'ok(!i'-doidi'rs 
Iron)  olldring  siih-ptMiny  prico  iDiprovcinionl  to  llioir 
cirsloiiKirs,  tuil  doclinod  to  do  .so.  'I'hi!  Commission 
sliiliul  that  "tradina  in  sidi-ponnv  inoromonis  doos 
not  raisi!  Ilio  samo  concimis  as  side-ponnv  iiiiotinf*" 
and  tliat  "sidi-ponnv  oxoeaitions  dim  to  price 
iinprovonmnt  are  j'oimrallv  Ixmoliciat  to  retail 
investors."  Id.  at  H7ii,')(). 
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niark.etal)le  retail  orders.  To  tlie  extent 
tliat  the  Frograiii  may  raise  Manning  and 
l)(!st  execution  issues  for  hroker-dcnilers, 
tliesci  issues  are  alriuidy  presented  hy  the 
existing  i)ractice.s  of  OT(]  market 
makers. 

riu;  exiiinption  hinng  grantiul  today  is 
limited  to  a  one-year  jjilot.  The 
lixchange  has  stated  tliat  “sul)-p(amy 
trading  and  ])ricing  could  |)otentially 
result  in  undesirahle  market  hehavior.” 
ami,  therefore,  it  will  “monitor  the 
Program  in  an  effort  to  identify  and 
address  any  such  behavior."^' 
Furthermore,  the  Exchange  has 
rei)resented  that  it  "will  ])roduce  data 
throughout  the;  pilot,  which  will  include 
statistics  ahout  participation,  the 
fre(juency  and  hivel  of  price 
improvement  providtul  hy  the  Program, 
and  any  effects  on  the  broader  market 
structure."^-  The  Commission  expects 
to  review  the  data  and  observations  of 
the  Exchange  before  determining 
whether  and.  if  so.  how  to  extend  the 
exemption  from  the  Suh-Pennv  Rule.^  * 

V.  (ionclusion 

It  is  tharciniv  ordvrvd.  pursuant  to 
.Section  f5)(l))(2)  of  the  Act.*'*  that  the 
|)ropo.s(!d  rule  change  (SR-NA.SDAQ- 
2t)12-12‘))  he.  and  hereby  is.  approved 
on  a  one-vear  pilot  basis. 

//  is  also  harchy  ordared  that, 
pursuant  to  Rule  (il2(c)  of  Regulation 
NMS,  the  Exchangi!  is  givim  a  limited 
(!xemj)tion  from  Rule  ()12  of  Rcigulalion 
NMS  allowing  it  to  acce])t  and  rank 
orders  priced  eepial  to  or  greater  than 
.Si. 00  per  share  in  increnumts  of  SO.OOl . 
in  the  manner  desca  ihed  in  the  proposed 
rule  change  above,  on  a  one-vear  pilot 
basis  coterminous  with  the  effectiveness 
of  the  proposed  rule  change. 

I’or  the  ("onimission.  l)y  tin;  Division  of 
■frading  and  Ntark(;ls.  )mrsnant  to  d(;l(;gat(;d 
aullioritv.'*-’ 

Kevin  O  Neill, 

D(‘puly  SfHirt ;l(try. 

il'R  Uoc.  2(n:t-040!l(i  Filed  2-21-12:  a:4.">  ain| 
BILLING  CODE  8011 -01 -P 


"  K(!(|ii(;sI  tor  Sid)-l’i;nMV  Ruh;  Fxeinplion. 
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.Sec  supni  noli;  2K  and  acc.oinpanving  U;xt. 

^  ‘In  (larlicular.  llu;  ('.nininissidn  (;x|)C(:ls  tin; 
Fxcliangc  In  oijscrvc  how  iiiiikcr/lakcr  transacition 
diargcs.  wluillicr  imposed  liy  tin;  Kx(:h;mj>e  or  hy 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68941;  File  No.  SR-CBOE- 
2013-022] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Amend  the  CBOE 
Stock  Exchange  Fees  Schedule 

Idihruarv  l.'i.  2013. 

Pursuant  to  .Suction  19(1))(1)  of  thu 
.Sucuritius  Exchange  Act  of  1934  (thu 
“Act”),'  ;md  Rulu  19h-4  thuruundur,- 
noticu  is  huruhy  givun  that  on  h'uhruary 
12.  2013.  Chicago  Board  Ojitions 
Exchange.  Incorporated  (the  “Exchange” 
or  “CBOE”)  filed  with  the  .Securities 
and  Exchange  Commi.ssion  (the 
“(Commission”)  the  propo.sed  rule 
ch.inge  as  descaihed  in  Items  1.  II,  and 
III  hedow.  which  Items  have  heten 
prcijiarcid  hy  the  Exchange.  The 
Commission  is  ])uhlishing  this  notice  to 
solicit  comments  on  the  jiroposed  rule 
change  from  interestcid  ])er.son.s. 

I.  Self-Regulatory  Organization’s 
Statmnent  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  jiroposcis  to  amend  the 
Fcius  .Schedule  of  its  CBOE  .Stock 
Excdiange  (“(CB.SX”).  The  text  of  the 
])roi)osed  rule  change  is  available  on  the 
Exchange’s  Web  site  (hit}):// 

WWW. choc  .cam/ About  (diOH/ 
(dK)HLcg(dnc‘>ul(it()ivUomc.(isj).\],  at 
the  Exchange’s  Office  of  the  .S(K:ri;tarv. 
and  at  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  ])urpose  of  and  hiisis  for 
the  jnoposed  rule  ch.inge  and  discussed 
any  comments  it  received  on  the 
j)ro])osed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
|)laces  .s|)ecifi(!d  in  Item  IV  below.  The 
I'Cxchange  has  prepareil  summaries,  set 
forth  in  sections  A,  B,  and  (C  below,  of 
the  most  significant  aspects  of  such 
statements. 

ollutr  inarkiils.  iiiif>hl  iinp.icl  llu;  usi;  of  llu;  I’roj’iain. 
Maikat  distortions  could  arise  wlioro  tin;  size  ot  a 
transaction  rclialc.  wlicllicr  tor  imividing  or  taking 
liipiidity.  is  greater  Ilian  llie  size  ol  llie  inininuiin 
inc:reinent  iierinitted  liv  the  I’rograni  (.Stl.llOt  |)er 
sliare). 


/\.  Sclf-Iicgiildloiy  Organizatiou's 
Statement  of  the  Pmi)ose  of,  and 
Staintorv  Basis  for,  the  Projyosed  Buie 
(lhange 

1.  Purpose 

The  I'Cxch.mge  jiroposes  to  make  a 
numher  of  changes  to  the  (CB.SX  Fees 
.Schedule.  First,  the  I'Cxchange  jiroposes 
to  amend  the  reference  in  .Stiction  10  of 
the  (CB.SX  Fees  .Schedule  to  (CBOEd/rcc/ 
to  refer  to  (CBOl'C  (Command,  as  the 
maniKir  through  which  (CB.SX  Traders 
connect  to  the  (CB.SX  .System  is  now 
called  (CBOE  (Command. 

.Second.  (CB.SX  projioses  eliminate  the 
distinction  between  .Spon.sorcHl  Users 
and  non-.Sponsored  Users  as  they  relate 
to  (CBOE  ("Command  (Connt;t;tivity 
(Charg(!s.  CCurrcaitly,  .SjKmsorcul  U.sers  are 
charged  twice  the  rcigular  monthly  fees 
for  such  charges,  with  the  tyjKis  and 
amounts  of  such  fees  described  in  the 
chart  below: 


Description 

Regular 
monthly  fee 

Sponsored 
user  month¬ 
ly  fee 

Network  Access 

Port  (1  Gbps) 
Network  Access 

$250 

$500 

Port  (10 

Gbps)  . 

1,000 

2,000 

Network  Access 

Port  (Disaster 
Recovery)  . 

250 

500 

CMI  Login  ID  .... 

100 

200 

FIX  Login  ID  . 

100 

200 

(Coing  forward,  the  Exch.mge  jiropo.ses 
to  a.ssess  to  .Sjion.sored  Users  and  all 
other  non-Trading  Permit  Holders  the 
same  (CBOE  (Comm.md  (Connectivity 
(Charges  as  are  as.sessed  to  Trading 
Permit  Holders  (“TPHs”).  and  to  state 
that  all  such  fees  apply  to  non-TPHs  as 
well  as  TPHs.  The  jmrpose  of  the 
proposed  change  is  to  sim])lify  the 
Exchange’s  fecis  structure  for 
conncictivity  to  the  Exchange  and  have 
a  .standard  set  of  connectivity  fees  that 
a])]dy  to  both  3’PHs  and  non-TPHs. 

CB.SX  akso  projioses  to  amend  the 
manner  in  whic:h  it  determines  which 
fcH!  ti(;rs  ajiply  for  M.iker  transactions  in 
securiti(;s  jiriced  .$1  or  greater. 

(Currently,  fees  for  such  transtictions  arc; 
assesscid  (Icjpending  on  the  amount  of 
shares  of  liciuidity  th.it  a  Maker  adds  in 
one  day.  with  the  fee  iimount  lowering 
hiiscxl  on  a  Maker  adding  higher  levels 
of  liejuidity  in  one  day.  'I’he  current  tiers 

l.s  tl..S.(:.  7«s(l))(2). 

17  Cl  R  2l)().:iO-2(ii)(12);  17  CFR  20(1.20- 

2(ii)(H.2). 

'  IT)  II..S.C.  7Hs(li)(1). 

n7  CFR  240.1 ‘ll)-4. 
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_ _ _ Execution  type  - - - - - 

— - — b — ^ 

Maker  (adds  10,000,000-14  999  999  share.;  h  ^  .  .  fn 

Maker  (adds  25  million  Qhame  .  day)  .  .  S0.0016  per  share. 


(adds  25  million  shares  or  more  of  liquidity 


one  day)  . 


(.HSX  jiroposcs  to  ciuisc  dctcrniinint. 
•such  rates  using  nominal  volume 
thresholds.  In.stead.  CH.SX  propo.ses  to 
tise  relative  thresholds  by  calculating  a 


(dhSX  Trader’s  per-share  Maker  fees, 
using  the  Maker’s  iiercentage  of  fotai 
consolidated  volume  (calculated  as  the 
volume  reported  by  all  exchanges  and 


$0.0015  per  share. 
$0.0014  per  share. 


trade  rejiorting  facilities  to  a 

•*‘'"'*^'»-tion  rejKirting  iih 
(  re.V  ).  As  such,  the  proposed  tiers 
and  fees  are  as  folhiws: 


_ _ Execution  type  - 

Maker  (adds  less  than  0.08%  of  TPV  nf  iiniiiHi4.  ■  I  !  _ _ 

mSI  Sds  al  leS  0  ^  S  £  m""  0  sf"  i"  one'dayi .  50.0018  per  share. 

oSro?£^„r;?vT?rar" "  ss :  £  s ::: . foSYe 

- L  ^  ^ore  Of  TCV  of  liquidity  m  one  day)  . . .  $0.0015  per  share. 

. . . . .  $0.0014  per  share. 


the  current  nominal  “amount  of 
shares”  thresholds  and  proposed 
“percentage  of  TCV”  thre.sholds  are 
intended  to  corresjiond  (i.e.  4.099,999 
shares  or  le.ss  of  licjuiditv  generallv 
corresponds  with  .08%  of  TCV  etc 
Iwsed  on  current  TCV  levels),  and  CH.SX 
hoes  not  jiropose  to  change  the  amounts 
ot  the  per-share  rates  at  each  tier.  The 
purpo.se  of  the  change  to  move  awav 
Ironi  basing  the  fee  tiers  on  nominal 

‘'r 'rr'w'-*'*’  '■‘•‘'"'VC  imreentage 

of  KA^  IS  to  control  and  account  for 
ciianges  in  national  industrv-wide 
volume. 

To  corres])ond  with  this  proposed 
tliange,  CI3SX  jiroposes  to  adojg  the 
definition  of  “TCV”  (as  defined  above] 
as  Footnote  5  to  Section  2  of  the  ("BSX 
Foes  Schedule.  CBSX  also  inoimses  to 
amend  Footnote  1  to  Section  2  to 
account  for  the  u.se  of  percentage  of  TCV 
to  determine  jicr-share  fees  for  Maker 
transactions  in  .securities  ju  iced  Si  or 
greater,  fhe  juojiosed  new  Footnote  1 
will  read-  “The.se  rates  ajijily  to  all 
transactions  in  setairities  ju  iced  Si  or 
greater  made  by  the  .same  market 
Jiarticijiant  in  any  dav  in  which  such 
I«";tH;ipant  adds  (for  Makers)  or  removes 
(toi  lakers)  the  e.stahlished  amount  of 
sliares  (or  jiercentage  of  TCV.  as 
ajijdicahle)  or  more  of  liijuidity  that  is 
ilotermined  in  the  chart  ahove  for  each 
tier  Market  jiarticijiants  who  share  a 
trading  aia-onym  or  MPID  mav  aggregate 
t  leir  trading  activity  for  juirjui.ses  of 
ttie.se  rates.  Qualification  for  the.se  rates 
will  require  that  a  market  jiarticijiant 
ajiju-oju-iately  indicate  his  trading 
acronym  and/or  MPID  in  the 
aj)ju-oj)riate  field  on  the  order.” 


CB.SX  also  jirojjoses  to  make  two 
other  changes  to  its  Fees  Schedule, 
t'lr.st.  m  the  “Execution  Tyjie”  column 
of  the  fir.st  Maker  fee  tier  listed  in 
Sec;tion  2.  CBSX  jirojKises  to  move  an 
ond-jiarenfheses  so  that  footnotes 
roferenced  in  that  area  are  all  outside  of 
tho  jiarentheses,  as  such  footnotes  are  in 
all  other  boxes  in  the  “Execution  Tvpe” 
oohnnn.  ■  ' 

Second.  (,BSX  juojio.ses  to  delete 
Soction  3  (‘^Market  Data”)  from  its  Fees 
St.liedule.  Section  .3  currentlv  states: 
Market  Data  Infrastructure  Fee:  This 
tec  is  charged  monthlv  to  jiarticijiants 
who  receive  market  data  from  a  third 
jnirtv  inarket  data  vendor  through 
CB.SX  s  market  data  infrastructure.  The 
Exchange  will  juiss-through  to 
Jiiirticijiants  receiving  the  data  the  total 
oo.sts  incurred  by  the  Exchange  to 
provide  the  market  data  infrastructure 
I  he  amount  of  the  fee  is  equal  to  the 
Exchange’s  total  co.st.s  divided  hv  the 
inimher  of  jiarticijiants  receiving  the 
data  Due  to  certain  fixed  costs  incurred 
oy  tlie  Exchange,  each  jiarticijiant 
receiving  the  data  as  of  Fehriiarv  15. 

2010  will  he  obligated  to  jiav  the  fee 
through  june  30,  2010,  even  if  such 
J)articij)ant  terminates  its  receijit  of  the 
data  ju  ior  to  )une  30,  2010.” 

CBSX  no  longer  jirovides  the  service 
K-'ing  de.scrihed  in  .Section  3.  meanine 
tH^.tCB.SX  market  juirticij, ants  can  no 
onger  receive  CBSX-related  market  data 
II om  a  third  juirty  market  data  vendor 
tbrough  CBSX’s  market  data 
>nfrastrm;ture.  As  such.  CBSX  jirojioses 
to  delete  Section  3  from  its  Fees 
.Schedule.  In  conjunction  with  this 
deletion,  each  of  Sections  4-8  will  now 


he  renumbered  as  .Sections  3—7 
resjiectively. 

2.  Statutory  Basis 

The  Exchange  believes  the  jirojinsed 
Hile  change  is  consi.stent  with  the  Act 
and  the  rules  and  regulations 
thereunder  ajijdicahle  to  the  Exchan»e 
and,  in  jiarticular,  the  recjuireinents  of 
Section  0(h)  of  the  Act.  *  Sjiecificallv. 
the  Exchange  believes  the  jirojK.sed'  rule 
e  lange  IS  consistent  with  .Section  0(h)(4) 
of  fhe  Act.^  which  retjuires  that 
Exchange  rules  jirovide  for  fhe  eijuitahle 
al Ocation  of  reasonable  dues,  fees  and 
»‘Iier  charges  among  its  Trading  Permit 
Holders  and  other  jiersons  using  its 
hici  ities.  Eliminating,  for  the  jnirjjose  of 
CBCE  (^miinand  Conneefivitv  Charges, 
he  distinction  between  Sjumsored 
U.sers  and  stating  that  these  fees  ajijilv 
to  both  TPlfs  and  non-Tl’Hs  is 
rea.sonahle  because  it  will  allow 
Sjionsored  Users  and  other  non-TPfis  to 
J)ay  half  the  amount  that  SjKin.sored 
Users  are  currently  assessed  for  such 
f(H!s  and  ensure  that  Tfd  Is  and  non- 
Hs  j)ay  the  same  amounts  in 
eonnectivify  fees.  The  jirojio.sed  change 
i*s  (Hjiutablo  and  not  unfairly 
discriminatory  because  it  will  allow 
SjKmsored  U.sers  and  non-TIMfs  to  he 
as.sessed  the  same  amounts  as  Tldfs. 

I  he  Exchange  believes  that  converting 
the  (jualification  for  the  different  fee 
tiers  for  Maker  transactions  in  .securities 
jinced  .$1  or  greater  from  measuring  hv 
nominal  amount  of  .shares  to  measuring 
Dy  relative  jiercentage  of  TCV  is 
rea.sonahle  because  it  allows  CB.SX  to 
control  and  account  for  changes  in 

‘13  7Ht(l)). 

'  1.3  ll-.s.c.  7«l(l))(4). 
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national  iiulu.strv-wide  volume.  The 
Fxehange  l)elieves  that  the  change  is 
(H|nitahle  and  not  unfairly 
di.scriminatory  hecan.se  it  will  he 
a|)))lied  to  all  (3?SX  Traders.  Tlu;  change 
inendy  .switches  out  the  nniasnring  stick 
to  use  one  that  accounts  for  changes  in 
industry-wide  volume.  Further.  oth(!r 
exchanges  also  measure!  volume  using 
|)ercentage  of  TfiV."’ 

The  Fxiliange  helievcis  that  (1) 
Amiinding  the  reterence  in  Section  10  of 
the  (31SX  Fees  Schedule  to  VMOFAliivct 
to  accurately  refer  to  ('.HOE  ('.onimand. 
(2)  moving  the  end-parenthe.ses  in  the 
first  Maker  row  of  the  "Execution  Type" 
column  of  Section  2  of  the  C.HSX  Fees 
Schedule.  (3)  deleting  Section  3  from 
the  (31SX  Fees  Schedule,  and 
corres])ondingly  (4)  re-numhering  each 
of  Sections  4—8  as  Sections  3—7. 
resp(!ctively.  are  all  consistent  with  the 
Section  ()(h](.'>)'‘  recpiirements  that  the 
rules  of  an  exchange  he  designed  to 
j)revent  fraudulent  and  manipulative 
acts  and  j)ractices.  to  promote  just  and 
ecpiitahle  princi])les  of  trade,  to  foster 
cooperation  and  coordination  with 
|)(!r,sons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  tran.sactions 
in  securities,  to  remove  im|)ediments  to 
and  perlecl  the  mechanism  of  a  free  and 
op(!n  market  and  a  national  mark(!t 
.syst(!m,  and.  in  general,  to  protect 
inve.stors  and  the  ])nl)lic  interest. 
Providing  tlu!  correct  reference  to  the 
maniKir  through  which  (dkSX  Trad(!rs 
connect  to  the  (31SX  System,  placing 
the  footnotes  in  consist(!nt  i)lac(!s  in 
.S(!ction  2.  deleting  a  .Section  that  refers 
to  a  s(!rvice  which  is  no  long(!r  provided 
by  (iHSX.  and  re-numhering  the 
following  sections  on  the  (IH.SX  Fees 
.Schedule  due  to  that  deletion,  will  all 
serve  to  elijiiinate  anv  pottaitial 
confusion,  thereby  removing 
imj)ediments  to  and  perlecting  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
gciiieral.  protecting  investors  and  the 
|)uhlic  interest. 

li.  ()r<>(iniz(i1  ion's 

Sidtoinent  on  Bnrdnn  on  Cow  pot  it  ion 

('.H.SX  does  not  believe  that  the 
propo.sed  rule  change  will  im])ose  anv 
l)nrden  on  competition  that  is  not 
nece.ssarv  or  appropriate  in  furtherance 
of  the  pnrpo.ses  of  the  Act.  Eliminating, 
for  the  purpose  of  (3f()E  (Command 
(Connectivity  (Charges,  the  distinction 
between  .Sponsor(!il  Users  and  stating 
that  lhe.se  fees  aj)j)ly  to  both  TPlls  and 
non-TPHs  will  relieve  any  possible 

'.S’cc  HA’l'.S  Inc.  ("H.XT.S")  I’co 

.ScIkmIuIc.  .section  on  l'i(|iiili(!s  l’i'i(:in<>. 

'■l.S  ll.S.C.  7«l(l))(.'j). 


burden  on  intiiunarktit  com])etition 
h(!cause  it  will  ensurt!  thiit  '1  PI  Is  and 
non-'l'Plls  will  he  paying  the  stime  fee 
iimoimts.  Th(!  Exchange  htilittves  that 
the  propo.sed  chtnige  will  not  im|)ose 
any  hunhiu  on  inttirimirkcit  comp(!tition, 
or  have  ;m  imj);ii;t  on  intermark(!l 
com])(!lilion.  heciinse  tlu!  pro])osed 
changes  ajtply  merely  to  connections  to 
(CH.SX.  ;md  each  (ixchange  has  different 
manners  and  structures  for  comuictivitv. 
Further,  to  the  extent  th.it  the 
elimiiiiition  of  sepanite  higher  fees  for 
.Sponsortul  Ustirs  and  the  stattiinent  tlutt 
the  regular  fees  ajtply  to  both  TPHs  iind 
non-'rPHs  could  attract  marktit 
partieijjants  competing  to  other 
exchanges  to  connect  to  CH.SX.  market 
partici])ant.s  trading  on  other  (ixchanges 
can  always  elect  to  do  so. 

The  Exchange  h(!liev(!.s  that  converting 
th(!  (lualification  for  the  different  fee 
tiers  for  Maker  transactions  in  securities 
])riced  .SI  or  gniater  from  measuring  by 
nominal  amount  of  shares  to  m(!asuring 
by  nilative  percentage  of 'I'fCV  will  not 
impo.s(!  any  burden  on  com])etition  that 
is  not  neces.sarv  or  a])])ro])riate  in 
furtluirance  of  the  pur])os(!s  of  the  Act. 
Tlu!  Exchange  do(!.s  not  believe  this 
chang(!  impo.ses  a  significant  burden  on 
intramarket  competition,  as  it  a|)plies  to 
all  CH.SX  Trad(!rs.  The  lixchangi!  does 
not  h(!lieve  this  change  impose  |sic|  a 
significant  hnrdciii  on  intermarket 
competition  lM!can,s(!  it  will  put  (iH.SX 
on  an  mon!  even  competitive  footing 
with  oth(!r  exchang(!s  that  alnnidy  u.se 
p(!rcentage  of  T(A^  to  (hitermine  fees.^ 

C.  Solf-Uo^nlotoiy  ()r<>(nnzntion’s 
Stntonwnt  on  Comnwnts  on  tlw 
Pi  oposod  Ihdo  Clwngo  Hocoivod  From 
Monihors,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposcxl 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

The  foregoing  ride  change  has  become 
(jffective  pursuant  to  .Section  15)(h)(3)(A) 
of  th(!  Act  “  and  jiaragrajih  (Q  of  Ride 
1‘)l)-4''  thereunder.  At  any  time  within 
()0  days  of  the  filing  of  the  ])ro|)o.sed  rule 
change,  the  (Commission  summarilv  mav 
temiiorarily  sus])(!nd  such  rule  change  if 
it  a|)pears  to  the  (Commi.ssion  that  such 
action  is  necessary  or  a])])ropriate  in  the 
])uhlic  intere.st,  for  the  protection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  ])urpo.ses  of  the  Act. 

~  Si‘t‘  HAT.S  t''i!i!  .Sctuututi!.  soclioii  oil  K(|uilios 
I’l'icin^. 

“Ui  ir.S.C.  7«s(li)(.l)(A). 

■'  17  CI  K  240.1  <lt)-4(l). 


IV.  Solicitation  of  (Comments 

Interested  ])ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foriigoing. 
including  whether  the  pro])osi!d  rule 
change  is  consistent  with  the  Act. 
(Comments  mav  he  submitted  hv  anv  of 
the  following  methods: 

Fleet ronic  Comments 

•  Use  the  (Commission's  Internet 
comment  form  (http://w\\’\\'.see.gov/ 
ndes/sro.slitml) :  or 

•  .Send  an  email  to  rnle- 
eomments&see.^ov.  Please  include  File 
Number  .SR-(CH()E-2()1 3-022  on  the 
subject  line. 

Paper  Comments 

•  .Send  pa|)er  comments  in  trijilicate 
to  Elizabeth  M.  Murphy.  .Secretary. 
.Securities  and  Exchange  (Commission, 
too  F  .Street  NE..  Washington.  DCC 
20.'549-10‘)0. 

All  submissions  should  refer  to  File 
Number  .SR-(CHOE-201 3-022.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  jirocess  and  review  your 
comments  more  efficiently,  jilease  u.se 
only  one  method.  The  (Commission  will 
jiost  all  comments  on  the  (Commission’s 
Internet  Web  site  [htlp://\v\v\\’.see.^ov/ 
ndes/sro.shtml).  (Co])ies  of  the 
snhmi.ssion,  all  suhseiiuent 
amendments,  all  written  statements 
with  respect  to  the  pro])osed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
jirovisions  of  .'i  IJ.S.C.  .'i.'52,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission's  Public 
Referenci!  Room,  100  F  .Street  NE., 
Washington,  DC  20.'549-1090  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Cojiies  of  such 
filing  akso  will  he  available  for 
inspection  and  copying  at  the  principal 
offices  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
till!  (Commi.ssion  doiis  not  lulit  jier.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  riifer  to  File  Number  SR-(CH()E- 
2013-022,  and  should  he  submitted  on 
or  before  March  l.'i,  2013. 
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l'’()r  llu!  (^omniissioii.  l)y  llui  llivision  of 
'rnulin”  and  Markets.  |)iirsiianl  to  (l(!l(!<>at(!(l 
aiitliority."’ 

Kevin  M.  O’Neill, 

Dapiitv  Sccralarv. 

irK  Doc.  2(li:i-()4l()(t  i'il(!(i  2-2\-\A:  H:4.">iiin| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68942;  File  No.  SR-FINRA- 
2013-015] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  Section  4  of 
Schedule  A  to  the  FINRA  By-Laws  To 
Adopt  a  Waiver  Process  for  the 
Continuing  Membership  Application 
Fee  and  Amend  NASD  Rules  1013  and 
1017  To  Provide  for  a  Refund  of  the 
Application  Fee  for  the  Withdrawal  of 
a  New  Member  or  Continuing 
Membership  Application 

l•'l;l)nlal•y  1,5.  201 3. 

Pursuant  to  Suction  l‘)(l))(l)  of  thu 
Sucuritius  Fxchangu  Act  of  1934 
(“Act")  '  iind  Rulu  19l)-4  tliuruundur,- 
notice  is  liuruhv  given  lliat  on  Febrnarv 

2013,  Fiiiiincial  Industry  Regulatory 
Authority,  liic.  (“FINRA")  filed  with  the 
.Securities  iiml  Fxc.hiinge  (Commission 
(“.SFC”  or  “(Commission")  the  pro])ose(l 
rule  change  as  described  in  Items  1  and 
II  below,  which  Items  Intve  been 
prepared  by  IdNRA.  FINRA  has 
designat(Hi  the  ])ropo.sed  rule  change  as 
constituting  a  “non-controversial"  rule 
change  under  paragraj)!!  (11(0)  of  Rule 
10l)-4  under  the  Act,  ‘  which  renders 
the  ])roposal  effective  upon  rec:eipt  of 
this  filing  by  the  Commission.  The 
Commi.ssion  is  ])nblishing  this  notice  to 
solicit  comments  on  the  ])roposed  rule 
change  from  inter(?sted  jjersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

FINRA  is  proposing  to  amend  .Section 
4  of  .Schedule  A  to  the  FINRA  By-Laws 
to  ado])t  a  waiver  process  for  the 
continuing  memhership  application  fee 
where  FINRA  determines  that  the 
ajiplication  is  |)roi)osing  less  significant 
clianges  that  do  not  nuiuire  suhstanti.il 
staff  review.  The  ])ro])osed  rule  change 
also  would  amend  NA.SD  Rules  1013 
(New  Member  A])])lication  and 
Interview)  and  1017  (A])plication  for 


17  C:FR  2(K).:i0-;t(a)(12). 
'  Ui  tL.S.C.  78s(l))(l). 

^  17  CFR  24().l<)l)-4. 

‘  17  CFR  24().l!)l)-4(ll((i). 


Approval  of  (Change  in  Ownershij), 
(Control,  or  Business  Operations)  to 
provide  for  a  refund  of  the  application 
fee  (less  a  .S.'iOO  jirocessing  fee)  if  a  new 
member  a])plicant  or  continuing 
memhership  ap])licimt  withdraws  tin 
a])])licalion  within  30  days  after  filing 
the  applic.ition. 

rhe  text  of  the  proposed  rule  change 
is  iivailahle  on  FlNRA’s  Web  site  at 
bttp-J/w’ww.finid.oi't^.  iit  the  jirincipal 
office  of  FINRA  and  at  the 
(Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
.Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (Commi.ssion, 
FINRA  included  statements  concerning 
the  purpo.si!  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  jiroposed 
rule  change.  The  text  of  these  .statements 
may  he  exiimined  at  the  places  specified 
in  Item  IV  below.  FINRA  has  prepared 
summaries,  set  forth  in  .sections  A.  B, 
and  (C  below,  of  the  most  significant 
asjiects  of  such  statements. 

A.  Sf^If-Hn^iildtorv  ()r>’(iniz(tti()n's 
Stdtoiucnt  of  the  Purpose  of.  and  tha 
Staiiitory  Pasis  for,  the  Proposad  Ihda 
(jhange; 

1.  Purjio.se 

I'Cffective  lulv  23,  2012,  FINRA 
amended  .Section  4  of  .Schedule  A  to  its 
By-Laws  to,  among  other  things,  assess 
:i  new  fee  for  continuing  memhershi]) 
applications  (“(CMAs”).-*  In  light  of 
comments  raised  on  the  (CMA  fee, 

FINRA  proposes  to  amend  .Section  4  of 
.Schedule  A  to  the  FINRA  By-Laws  to 
adopt  ;i  wtiiver  jirocess  for  the  (CMA  fee 
where  FINRA  determines  that  the  (CMA 
is  projiosing  less  significant  changes 
that  do  not  reijuire  substantial  staff 
review.'’  The  propo.sed  rule  change  also 
would  amend  NA.SD  Rules  1013  (New 
Member  Apjtlication  and  Interview)  and 
1017  (Application  for  A])|)roval  of 
(Change  in  Ownership,  (Control,  or 
Busine.ss  Operations)  to  refund  the 
retpiisite  aj)j)lication  fee  (less  .S.'iOO, 


'  Sea  .S(!(:uritii!s  iLXcliiiii};!!  Act  Rdiiasi;  No.  1)7240 
Omio  22.  2012).  77  FR  :tH(i04  2«.  2012)  (Notice 

of  Filiiif)  aiid  lininodialo  IdlccMivciicss  ot  File  No. 
,SR-FINRA-2012-0;t  l).  On  )idv  22.  2012.  F1NR,\ 
also  inadi!  availahlii  a  now  Form  OMA  tor  optional 
use  liv  continuin';  mcmlicrship  a|)plicant.s: 
applicants  were  rc(|nircd  lo  use  Form  O.MA  effective 
August  27.  2012.  .S’e(.' .Securities  I'lxchan^e  Act 
Release  No.  07484  ()uly  22.  2012).  77  f  R  44208 
(|ulv  27.  2012)  (Notice  of  Filin”  and  Immediate 
lit  feci  iveness  of  SR-1' INRA-201 2-020). 

'■  .See  also  l.elter  from  t’liilip  Shaikun.  Associate 
Vice  I’resident  and  Associate  Ceneral  Counsel. 
FINRA.  to  tdizalielh  M.  Murphy,  .Secretary,  SliC. 
dated  Au”usl  2.  2012.  in  response  lo  comments  on 
.SR-I4NRA-2012-02  I  (indicaliii”  llNRA’s  intent  to 
consider  a  waiver  pro”ram  for  the  CMA  fee). 


which  shall  ho  rotaiiKul  by  FINRA  as  a 
procossing  too)  if  an  applicant 
withdraws  a  now  momhorshi]) 
application  (“NMA”)  or  (CMA  within  30 
diiys  aftor  filing  tho  application. 

(CMA  Foo  Waivor 

NA.SD  Rulo  1017  })rovidos  ]);iramotor.s 
for  chiingos  in  it  momhor's  ownorship, 
control,  or  businoss  oporations  that 
would  ro(|uiro  it  (CMA.'‘  and  NA.SD  Rulo 
1012  (donoral  Brovisions)  nuiuiros  an 
tipplicant  filing  a  (CMA  to  submit  an 
a|)plicatit)n  foo  pursuant  to  .Schodulo  A 
to  tho  FINRA  By-Laws.  .Soction  4(i)  of 
.Schodulo  A  to  tho  FINRA  By-Laws 
assossos  applicants  a  (CMA  foo  ranging 
from  .$.5,000  to  $100,000  do])onding  on 
tho  numhor  of  rogi.storod  (jorsons 
assoiaatod  (or  to  bo  associated)  with  tho 
applicant  and  tho  tyjfo  of  chango  in 
ownorship,  control,  or  husimtss 
oporations  hoing  contom])latod  (morgor, 
matorial  chango.  ownorship  chango, 
transfor  ofasstds,  or  atxpiisition).  For 
instanco,  tho  foo  structuro  asso.ssos  it 
momhor  with  only  ono  to  ton  rogistttrod 
por.sons  a  foo  ranging  hotwoon  .$.5, ()()() 
and  $7..5()().  dojfonding  on  tho  tvpo  of 
(CMA,  whoroas  a  momhor  with  301  to 
.500  r(!gistorod  jtorsons  is  iis.sossod  <i  foo 
ranging  hotwoon  $10,000  .md  $30,000 
(loptmding  on  tho  typo  of  (CMA.  This 
tiorod  foo  structuro  rocognizos  that  moro 
complox  changos  and  largor  iipitlicants 
gonorally  rotiuirt!  iidditional  staff 
rosourcos. 

Tho  pro])osod  rulo  chiingo  would 
provide  FINRA  with  flexibility  to  grant 
it  waivor  of  tho  (CMA  foo  for  those 
apiflications  that  i)ro])o.so  loss 
significant  changos  to  a  momhor  firm’s 


'•NA.SD  Rule  l(U7(ii)  (Fvenis  Reepnriu”  iin 
/Vppliciitiou)  retpiire.s  n  memder  to  file  mi 
appliciilinn  for  :i|)proval  of  any  of  the  followiii” 
changes  lo  its  ownership,  control,  or  husiness 
operalioiis:  (t)  .\  merger  of  the  memher  with 
another  memher.  unless  hoth  are  memhers  of  the 
Nl’.SF  or  the  surviving  entitv  will  continue  to  lie  a 
memher  of  the  NYSK:  (2)  a  direct  or  indirect 
acijuisition  liy  the  memher  of  another  memher. 
unle.ss  the  ac(|niring  memher  is  a  memher  ol  the 
NY.SF;  (2)  direct  or  indirect  ac(|uisitions  or  transfers 
of  2.5  percent  or  more  in  the  aggregate  of  the 
memher's  assets,  or  any  asset.  Imsiness.  or  line  of 
operation  that  generates  rex’enues  t:omprising  2.') 
|)ercenl  or  more  in  the  aggregate  of  the  memher's 
earnings  measured  on  a  rolling  2li-month  basis, 
unless  hoth  the  seller  and  the  ac(|uirer  are  memhers 
of  the  NA'.SF:  (4)  a  change  in  the  eipiilv  ownersln|) 
or  partnership  capital  of  the  memher  that  results  in 
one  person  or  entity  direcllv  or  indirecllv  owiung 
or  controlling  2.5  percent  or  more  of  the  eipiily  or 
partnership  capital:  or  (.5)  a  material  change  in 
husiness  operations  as  defined  in  NA.SD  Rule 
1(11  l(k)  (Material  Change  in  Husiness  Ojieralions). 
NA.SD  Rule  UU  l(k)  defines  a  "material  change  in 
husiness  operations"  as  including,  hut  not  limited 
lo:  (1)  Removing  or  modilviug  a  memhership 
agreement  restriction:  (2)  market  making, 
underwriting,  or  acting  as  a  dealer  for  the  first  lime: 
and  (2)  adding  husine.ss  activities  that  require  a 
higher  'uiiiimum  net  capital  under  .SFA  |sic|  Rule 
1.5C2-1. 
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structure  or  operations.  Specifically. 

I’INRA  proi)oses  to  amend  Section  4(i)  o] 
of  Scliednle  A  to  the  FINRA  Hy-Laws  to  ol 
provide  that  FINRA  shall  waive  the  le 

CMA  fee  when  FINRA  determines  that  cl 
the  ('MA  is  i)ropo.sing  less  signii leant  hi 
changes  that  do  not  reejuire  substantial  a 
.staff  niview. 

A  CMA  (pialifying  for  a  fee  waivin'  '' 
under  this  proposed  rule  change  may  d 
include,  for  example,  a  CMA  where  the 
|)roposed  change  does  not  make  any 
dav-to-day  changes  in  the  applicant’s 
business  activities,  management, 
supervision,  assets,  or  liabilities,  and 
the  applicant  is  only  proposing  a  change  « 
in  the:  (1)  Ai)])licant's  legal  structure  ' 
(e.g..  changing  from  a  corporation  to  an  ^ 
LLC):  (2)  equity  ownership,  partnership  ^ 
capital,  or  other  ownershij)  interest  in  ‘ 
an  applicant  held  by  a  corporate  legal  < 
.structure  that  is  due  solely  to  a  ' 

reorganization  of  ownership  or  control  ' 
of  the  applicant  within  the  corporate  ' 
legal  structure  (e.g..  reorganizing  only  to 
add  a  holding  company  to  the  cor])orate 
legal  structure's  ownershij)  or  control 
chain  of  the  applicant):  or  (.5)  percentage 
of  ownership  intere.st  or  partnershij) 
capital  of  an  api)licant's  exi.sting  owners 
or  partners  resnlting  in  an  owner  or 
l)artner  owning  or  controlling  25 
percemt  or  inort;  of  the  ownershi]) 
interest  or  partnershij)  and  that  owner 
or  partmu'  has  no  disclosure!  or 
disciplinary  issues  in  the  preceding  live 
years. 

In  addition,  a  CMA  may  epialify  for  a 
fee  waiver  pursuant  to  the  prope)seil  rule 
change  if  it  is  filed  hv  an  ai)pl leant  in 
connection  with  a  direct  or  indirect 
acepusition  or  transfer  of  2.5  percent  or 
more  in  the  aggregate  of  the  ap])licant's 
assets  or  any  asset,  husine.ss,  or  line  ol 
o|K!ration  that  g(!nerat(!s  revenues 
composing  25  percent  or  more  in  the 
aggregate  of  the  a])jjlicant  s  earnings 
measured  on  a  rolling  3(j-month  basis 
where  the  aj)])licant  also  is  ceasing 
operations  as  a  broker  or  dealer 
(including  filing  a  Form  HDW  with  the 
SEC).  There  also  must  he  either:  (1)  No 
pending  or  unpaid  scitthid  customer 
related  claims  (including,  hut  not 
limited  to.  pending  or  unjiaid  settled 
arbitration  or  litigation  actions)  against 
the  applicant  or  any  ol  its  associated 
j)ersons;  or  (2)  ])ending  or  un])aid 
setthid  customer  related  claims 
(including,  hut  not  limited  to,  pemling 
or  unpaid  scittled  arbitration  or  litigation 
actions)  again.st  the  applicant  or  its 
associated  persons,  hut  the  applicant 
demonstratiis  in  the  CMA  its  ability  to 
satisfy  in  full  any  unj)aid  customer 
related  claim  (e.g.,  sullicient  ca])ital  or 
escrow  funds,  proof  of  adequate 
insurance  for  customer  related  claims). 


The  proposed  changes  in  business 
oi)erations  outlimul  al)ove  an!  examples 
of  changes  that  may  (jualify  lor  a  (.MA 
fee  waiver  ])ursuant  to  the  proposed  rule 
change."  Other  pro])o.sed  changes  in 
husin(!.ss  oj)(!ration.s  also  may  (jualily  lor 
a  fee  waiver  pursuant  to  the  i)ropo.sed 
rule  change.  FlNRA’s  determination  to 
waive  a  lee  for  a  particnlar  C.MA  will 
depend  on  the  individual  iacts  and 
circum.stances. 

An  a])plic,ant  seeking  a  waiv(!r  ol  the 
(^MA  fee  would  submit  its  request  to 
IdNRA's  Department  of  Member 
Regulation  in  writing  as  j)art  ol  the 
supporting  documentation  suhmitt(!d 
with  the  applicant's  Form  CMA.  Form 
CMA’s  Standard  1  (Overview  of  the 
Apj)licants)  instructs  the  applicant  to 
attach  enumerated  types  of  supporting 
doc;uments.  A  waiver  re(]uest  woidd 
most  a])])roi)riately  he  attached  in 
response  to  the  r(!(juest  lor  ‘‘lalny  other 
docnm(!ntation  that  would  he  pertinent 
to  FINRA's  review  of  this  Standard.” 

NMA  and  C.MA  luu!  Refund 


FINRA  also  projjoses  to  amend  NASD  ^ 
Rules  1013  and  1017  to  i)rovide  that  if  ^ 
an  a])])licant  withdraws  a  NMA  or  CMA  ^ 
within  30  days  after  filing  the  ^ 

a])])lication.  i'lNRA  shall  reiund  the 
aiiplication  lee,  less  S500  which  shall  he 
r(!tain(!d  by  FINRA  as  a  ])roc(!ssing  hu!. 

The  pro])osi!d  rule  change  also  clarilii!S 
that,  if  the  ai)i)licant  determines  to  again 
seek  membership  or  apply  tor  approval 
of  a  change  in  ownersliip,  control,  or 
husin(!ss  operations,  the  applicant  must 
submit  a  new  NMA  or  (iMA  (under 
NASD  Ride  1013  or  NASD  Rule  1017,  as 
aijplicahle)  and  reipiisite  a])i)lication  lee 
pursuant  to  Sclu!dule  A  to  tlu!  MNRA 
Bv-Eaws. 

"FINRA  has  filed  the  proposed  rule 
change  for  immediate  etlectiveness  and 
has  requested  that  the  SEC  waive  the 
reiiuirement  that  the  jiroposed  rule 
change  not  becomi!  operative  lor  30  days 
after  the  date  of  the  filing,  so  FINRA  can 
implement  the  projjosed  rule  change 
imm(!diately. 

2.  Statutory  Basis 

FINRA  believes  that  the  projiosed  rule 
change  is  consistent  with  the  jirovisions 
of  Section  15A(l))(0)  of  the  Act,"  which 
riKpiires,  among  other  things,  that 
FINRA  rules  must  he  designed  to 
pr(!vent  traudulent  and  mani|)ulativ(! 
acts  and  practices,  to  promote  just  and 

'  I'lNRA  <!X|)i!(:ls  tliiil  llic!  proposal  (;hani>i!s  in 
husiiKJSS  optM'alions  (niliiniul  abovi!  will 

iKit  1)1!  sigiiilicant  and  will  not  rocpiiro  snbslanlial 
stall  roviow.  Ilowiivor.  wl)(!th(!i’  ldNK.'\  grants  a  loo 
waivor  iindiir  thii  inoiiosiid  rnUi  cliango  wilt  (l(!piind 
on  the  individual  iacts  and  circunistancos  ol'oacli 

»  1,'j  U..S.C.  7»o-:i(l))(li). 


eipiitahle  jirinciples  ot  trade,  and,  in 
genenil,  to  protect  investors  anil  the 
public  interi!st.  FINRA  helievits  that  the 
pro])osed  rule  change  is  consistent  with 
S(!clion  15A(h)(0)  of  the  Act  in  that  it 
would  estiihli.sh  a  wiiivitr  process  for  the 
CMA  fee  for  those  aiiplications  that  seek 
less  significant  changes.  The  projiosed 
rule  change  also  would  jirovide  a  reiund 
(subject  to  a  iirocessing  fee)  of  the 
requisite  ajipliciition  lee  to  an  applicant 
withdrawing  a  NMA  or  CMA  within  30 
days  after  filing  the  aiijilication.  Both 
the  C.MA  fee  waiver  proce.ss  and  the 
NMA  and  CMA  fee  r(!funds  provide 
relief  for  new  member  and  continuing 
memhership  applicants  when!  the 
demanils  on  FINRA  resources  ari!  less 
significant. 

B.  S(^lf-UH‘>iilatoir  Organization's 
Statainant  on  Biircian  on  Compatition 

FINRA  does  not  l)(!lieve  that  the 
l)ro])osed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  apjnoiiriate  in  lurtherance 
of  the  purpo.ses  of  the  Act.  1  he  (,MA  lei! 
waiver  proc.ess  will  jirovide  FINRA  with 
the  flexibility  to  grant  a  waiver  of  the 
CMA  fee  for  those  apjjlications  that 
jiropose  less  signilicant  changes  to  a 
'  member  firm's  struc.ture  or  operations. 

The  j)ro])osed  rule  change  also  would 
j  lirovide  a  refund  (subject  to  a  jirocessing 
fee)  of  the  requisite  ajiplication  fee  to  an 
ai)plicant  withdrawing  a  NMA  or  C.MA 
within  30  days  after  filing  the 
ai)plii:ation.  Accordingly,  both  the  (,MA 
s  fee  waiver  proce.ss  and  the  NMA  and 
i:  CMA  fee  refunds  reduc.e  memhers’ 

potential  regulatory  costs  by  providing 
relief  for  new  member  and  continuing 
memhershi])  ajiplic.ants  where  the 
I  demands  on  FINRA  resources  are  less 
significant. 


C.  Salf-Begnlatory  Organization's 
Statamant  on  Connnants  on  tho 
Proposed  Bala  Change  deceived  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
.solicited  nor  rec.eived. 

III.  Date  of  ElTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  ijroposed  rule 
change  does  not:  (i)  Signiticantly  allect 
the  protection  ol  investors  or  the  ])ul)lic 
interest;  (ii)  im])ose  any  significant 
burden  on  comjietition;  and  (iii)  hecome 
operative  Ibr  30  days  Iroin  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  C.ommission  may  designate,  it  has 
hecome  effective  pursuant  to  Section 
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19(1))(3)(A)  of  the  Act’*  and  Rule  IHl)- 
4(0(6)  thereunder. 

FINRA  has  reciuested  that  the 
('omnii.ssion  waive  the  3()-dav  operative 
delay  to  ])erinit  the  proposed  rule 
change  to  hecouie  operative 
iiuiuediately.  The  (iouuui.ssiou  finds 
that  waiver  of  the  o|)erative  delay  is 
consistent  with  the  protection  of 
investors  and  the  i)nhlic  inter(!st 
because  the  waiver  will  enable  ineinhers 
snhinitting  apj)lications  that  pro))o,se 
le.ss  significant  changes  to  receive  an 
innnediate  waiver  of  the  (iMA  fees,  and 
would  also  enable  meinhers 
withdrawing  ajjijlications  to  receive  an 
innnediate  refund  of  certain  application 
fees.  Therefore,  the  Cioinmi.ssion 
designates  the  pro])osal  o])erative 
effectively.' ' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
(’.ominission  summarily  mav 
temjjorarily  suspend  such  rule  change  if 
it  a])pears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  |)rotection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  ])nrpo.ses  of  the  Act.  If  the 
(iommi.ssion  takes  such  action,  the 
(k)mmi.ssion  shall  institute  proceedings 
to  det(!rmine  whether  the  ])ropo.sed  ruh; 
should  h(!  approved  or  di.sa])])roved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  pro])o.sed  ride 
change  is  consistent  with  the  Act. 
(’.omments  may  he  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission's  Internet 
comment  form  (http://\\'\\'\v.sec.gov/ 
rules/sro.sh  tin  I) ;  or 

•  Send  an  email  to  riile- 
comments@sec.gov.  Plea.se  include  File 
Numher  .SR-FlNRA-2013-()l.'j  on  the 
subject  line. 

I^tper  Comments 

•  Send  pajjer  comments  in  triplicate 
to  Elizabeth  M.  Mur])hy.  Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.'j49-1000. 

All  submissions  should  refer  to  File 
Number  .SR— FINRA— 201 3-01  ."i.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  usixl.  To  heljj  the 
Commi.ssion  process  and  review  your 


’'i.'i  u..s.(:.  7«s(i))(:i)(A). 

"'17(;i'R  24().l<tl)-4(l')((i), 

'  ’  t'Or  purposes  oiilv  ol  xviiiving  tiu!  SO-dav 
oporalivi;  clalav,  llii!  (lommissioii  lias  coiisidomcl  tlio 
proposed  rule's  ini|)a(:t  on  efficiencv.  eonipelition. 
and  capital  tormation.  .Sec  l.a  IL.S.d.  78c(l). 


comments  more  efficiently,  plea.se  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (/j//p;//n'n'n'..s'ef;.eov7 
rnles/sro.shtml).  (Copies  of  the 
submission,  all  suh.seijuent 
amendments,  all  written  .statements 
with  respect  to  the  pro])o,sed  rule 
change  that  are  filed  with  the 
(Commi.ssion.  and  all  written 
communications  relating  to  the 
])ro])osed  rule  change  hidween  the 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
])rovisions  of  .'i  U..S.(C.  .652,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room.  100  F  .Street  NE.. 
Washington,  DC  20549,  on  official 
hiisine.ss  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]j.m.  (Copies  of  such 
filing  also  will  he  available  for 
inspection  and  copying  at  principal 
office  of  FINRA.  All  comments  received 
will  he  ])osted  without  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
submissions.  Yon  should  submit  onlv 
information  that  von  wish  to  make 
available  jmhlicly.  All  submissions 
should  refer  to  File  Nnmher  .SR-FINRA- 
201 3-01 5,  and  should  he  submitted  on 
or  before  March  15.  2013. 

l'’()r  till;  (Coinniission.  by  the  Division  of 
'I'niding  and  Markets,  pursuant  to  didiigaled 
anlhority.'- 
Kevin  M.  O  Neill, 

Depiily  Secretary. 

|1'K  Hoc.  2lU:i-()4UU  «:4.''j  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68939;  File  No.  SR-ICC- 
2012-24] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Order  Approving 
Proposed  Rule  Change  To  Add  Rules 
Related  to  the  Clearing  of  European 
Corporate  Single-Name  CDS 

luibniarv  1,5.  20  i;i. 

I.  Introduction 

On  December  6,  2012,  KCE  (Clear 
(Credit  EL(C  (“1(C(C")  filed  with  the 
.Securitiiis  and  Exchange  (Commi.ssion 
(“(Commission”)  the  proposed  rule 
change  (.SR-l(C(C-2012-24)  pursuant  to 
.Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 
19b-4  tjiereimder.-  The  j)ro])osed  rule 


'-17  CI'K  2(ll).:«l-:i(a)(12). 
I  ui  ii..s.(;.  7as(l))(i). 
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change  was  juihlished  for  comment  in 
the  Federal  Register  on  December  26, 
2012.'*  On  February  8,  2013,  the 
(Commi.ssion  extended  the  time  within 
which  to  take  action  of  the  jiropo.sed 
rule  change  to  March  26,  201 3.^  The 
(Commi.ssion  received  no  comment 
letters  regarding  the  propo.sal.  For  the 
reasons  discussed  below,  the 
(Commi.ssion  is  granting  approval  of  the 
])ro])o,sed  rule  change. 

II.  Desf:ription  of  the  Proposed  Rule 
(Change 

The  purpose  of  the  jiropo.sed  rule 
change  is  to  adojit  new  rules  that  will 
provide  the  basis  for  ICC  to  clear 
additional  credit  default  swap  contracts. 
As  described  in  further  detail  below. 

KCCC  is  proposing  to  amend  (Chapters  20 
and  26  and  .Schedule  401  and  Schedule 
502  of  its  rules,  as  well  as  make 
corresponding  changes  to  the  apjilicable 
I(C(C  Policies  and  Procedures  to  ]irovide 
for  the  clearance  of  standard  single- 
name  (CD.S  Contracts  referencing 
European  corporate  reference  entities 
(“European  .SN  (Contracts”).  1(C(C  has 
.stated  that  European  .SN  (Contracts  have 
similar  terms  to  the  North  American 
Coi’iiorati;  .Single  Name  (CD.S  (Contracts 
(“North  American  .SN  (Contracts”) 
currently  cleared  by  ICC  and  governed 
by  .Section  26B  of  the  Rules  and  the 
Latin  American  sovereign  (CD.S  contracts 
cnrrentlv  cleared  hv  1(C(C  and  governed 
by  .Section  26D  of  the  Rules. 

Accordingly,  the  ])ropo.sed  rides  found 
in  .Section  26(C  largelv  mirror  the  KCC 
rules  for  North  American  .SN  (Contracts 
in  .Section  2613.  with  certain 
modifications  that  reflect  differences  in 
terms  anil  market  conventions  between 
European  SN  (Contracts  and  North 
American  .SN  Contracts.  Eiirojiean  .SN 
Contracts  will  he  denominated  in  Euro. 

KCC  proposes  to  amend  Chapter  20  of 
its  rules,  concerning  CD.S  generally,  to 
remove  definitions  that  are  included  iu 
Cliapter  26E  of  the  rules.  ICC  proposes 
to  amend  .Section  26E  of  its  rules  to 
include  certain  additional  j)rovisions 
relevant  to  tlie  treatment  of  restructuring 
credit  events  under  iTraxx  Europe  Index 
CD.S  (“iTraxx  (Contracts”)  and  Euro])ean 
.SN  Contracts.  In  addition,  KCC  proposes 
to  make  conforming  changes  in  .Section 
26E  of  the  Rules  (the  (CD.S  Restructuring 
Rules),  ])rincipallv  to  addre.ss  tlie 
particular  restructuring  terms  that  a])ply 
to  iTraxx  (Contracts  and  European  .SN 
(Contracts.  .Specifically,  ICC  projiDses  to 
modify  the  notice  deliverv  procedures 
in  Rule  26E-1()4  to  include  “notices  to 


‘  .S(;(;urilios  Kxchiingi;  Acl  RdxKisx!  No.  (iH482  (Diu:. 
1!).  2012).  77  I  R  701.50  (Doc.  20.  2012). 

'  .Sociiritios  Rxchiiiifio  Act  Rolixiso  No.  08881  (Fol). 
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(•xorcisi!  inovunuMil  ()i)ti()n"  undcM-  tlu;  ini 
MoiHiiiMl  KostructurinK  Malnrity  sp' 

Limitation  and  (Conditionally 
'I'ranslnrabli!  Obligation  tonns  undor  tlm  as 

ISDA  Criulit  Dorivativos  Dulinitions  Ai 

(“Mod  Mod  R  tonns”).  In  addition,  tho  tol 
dolinition  ol  "'rriggmnd  Rostniotnnng  su 

CDS  Contnu.t”  has  boim  moditiiul  to  pi 

ndlnct  that  nndor  Mod  Mod  R  tonns  a  N' 
OnS  contract  may  ho  triggonul  in  part  tli 
iollowing  a  rostrncturing  crodit 

KXC  propo.sos  to  add  now  Soction  2(>(.  ])! 

to  provido  lor  tho  cloaraiico  ol  Rnropoan  Si 
SN  (Contracts.  Now  Soction  2(»(C  tr 

provides  lor  tho  dolinitions  and  cortain  A 
sijociiic  contracts  tonns  tor  cloarod  a: 

Riiropoan  SN  (Contracts.  Rnlo 
(Dolinitions)  sots  forth  tho  dolinitions  li 
nsod  for  tho  FCnroi)oan  SN  (Contracts.  An  n 
"Eligihlo  SNK(C  Rofonmeo  Entity”  is  ( 

dofinod  as  “oach  particular  Roforonco  r 
Entity  inclndod  from  timo  to  timo  m  tho  j 
hist  of  Eligihlo  Roforonco  Entitios.”  r 

which  is  a  list  maintainod.  uinlatod  amt  i 
pnhlishod  hy  tho  1(C(C  Hoard  of  Managors  t 
or  its  dosignoo.  containing  cortain 
spocifiod  information  with  rospoct  to  I 

oach  roforonco  entity.  The  Eligible  SNE(,  i 
Roforonco  Entitios  will  initially  consist 
of  121  Enropoaii  corporate  roloronco 
entities  siiocifiod  in  Schodiilo  502  to  tho 
1(C(C  Rules.  (Cortain  siihstantivo  changes 
have  also  boon  made  to  tho  dolinition  ol 
“List  of  Eligihlo  SNE(C  Roloronco 
Eaititios".  duo  to  tho  fact  that  cortain 
terms  and  elections  lor  North  American 
SN  (Contracts  are  not  apiilicahlo  to 
1-Ciiropoan  SN  (Contracts.  Thoso  incliido 
(i)  tho  need  for  an  election  as  to  whothor 
“Rostrncturing”  is  an  eligible  "(Crodit 
Event”  (it  is  hv  contract  term  and 
market  convention  applicable  to  all 
European  SN  (Contracts,  whereas  it  is 
gonorallv  not  apiilioahlo  to  North 
American  SN  (Contracts)  and  (ii)  tho 
apiilioahilitv  of  cortain  ISDA 
supplements  that  may  apply  to  North 
American  SN  (Contracts  hut  do  not  aiiply 
to  European  SN  (Contracts,  including  the 
2005  Monolino  Supplonioiit.  tho  ISDA 
Additional  Provisions  for  a  Socuiod 
Dolivorahlo  Obligation  CCharactoi  i.stic 
and  tho  ISDA  Additional  Provisions  lor 
Roforonco  Entitios  with  Delivery 
Restrictions.  The  remaining  definitions 
are  substantially  tho  same  as  the 
definitions  found  in  1(C(C  Soction  2hH. 
other  than  certain  conforming  changes. 

Rules  2(i(’.-2():i  (Restriction  on 
Activity).  2(i(C-2()(i  (Notices  Roipiirod  ol 
Participants  with  rospoct  to  SNE(. 
(Contracts).  2(i(C-:t0:i  (SNE(C  (Contract 
Adjustmont.s).  2(i('.-:i0P  (Acceptance  ol 
SNI‘C(C  (Contracts  hv  KCE  (Clear  (aoditj. 
2(i(C-:n5  (Terms  of  tho  (Cloarod  SNE(C 
(Contract).  2(i(C-:n(>  (Relevant  Physical 
Settlement  Matrix  Updates).  2(i(i-5()2 
(Specified  Actions),  and  2(i(i-l>lP 
((Contract  Modifioation)  reflect  or 


iiu:()ri)(H‘al(;  lha  basic  conlia(-t  * 

specifications  for  European  SN  E' 

(Contrac.ts  and  are  suhstantially  the  same  \  l 
as  under  1(C(C  Soction  2(iH  lor  North  (j 

American  SN  (Contracts,  except  as  N 

follows.  In  addition  to  various  non-  A 

siihstantivo  conforming  changes,  the  H 

iiroiiosod  rides  diller  irom  the  existing  (. 
North  American  SN  (Contracts  in  that  (. 

the  contrac.t  terms  in  Rule  ri  1* 

incorporate  the  relevant  puhlished  ISDA  S 

jjhysic.al  settlement  matrix  terms  lor  h 

Standard  Euroiiean  (Corporate  ^ 

transac.tions.  rather  than  Standard  Nortli  1 

American  (Corporate  transactions,  and.  1 

as  noted  in  the  preceding  iiaragraph. 
c:ertain  elections  and  supplements  used  \ 

for  North  American  SN  (Contracts  are  ] 

not  applieahle  to  hCuropean  SN  i 

(Contrac.ts.  In  addition,  the  contrac.ts  1 

reflect  the  fact  that  under  the  ISDA 
physical  settlement  matrix  terms,  the 
restructuring  credit  event  and  the 
related  additional  terms  Mod  Mod  R 
terms  ajiplv  to  European  SN  (Contricts. 

1(C(C  will  update  .Schedule  401  ol  its 
Rules  (Eligible  (Collateral  X:  'rhresholds). 

C  as  apiilieahle.  with  resjiec.t  to  Initial 
Margin  and  Guaranty  Innul  lujuidity 
requirements  for  Non-(Client  and  (Client- 
!  Related  iiositions  for  both  US  Dollar  and 

Euro  denominated  iiroducts. 

I  1(C(C  will  also  update  Schedule  502  ot 
its  Rules  ((Cleared  Produc.ts  hist)  to 
include  the  following  European  SN 
(Contrac.ts;  (Centric.a  Pic;  E.ON  A(.;  ENEE 
S.P.A.:  EDISON  S.P.A.;  EDP— Energias 
lie  Portugal  .S.A.;  I'CElX.l  RK.1 1  E  DE 
M-  ERAN(CE;  EnHW  Energie  Haden- 

Wuerttemherg  AU;  Fortum  ()\i;  Adec.c.o 
S  A  ;  Aktieholaget  Volvo;  ALSIOM; 

BRITISH  TEEECCOMMUNKCATIONS 

public,  limited  company;  (COMPAUNIE 
DE  SAINT-UOHAIN;  Deutsche  'I  elekoni 
AU;  FRAN(CE  TEEFXCOM;  (CAS 
NATURAL  .SDU,  S.A.;  (CDF  SUEZ: 
HELLENKC  TELE(C()MMUN1C.A  1  IONS 
)lv  ORGANISATION  .SOU.IETE  ANONYME; 
lu>  IBERDROLA.  S.A.;  Koninklijke  KPN 
N.V.;  NATIONAL  GRID  PIXC;  Portugal 
Telecom  International  Financ.e  B.V.; 
RWE  Aktiengesellschaft;  TELE(COM 
,r  ITALIA  .SPA;  TELEFONKCA.  S.A.; 

Telekom  Austria  Aktienge.selksc.halt; 

1C  TELENOR  ASA;  TeliaSonera 

Aktieholag;  UNITED  UTILITIES  PL(,; 
Vattenfall  Aktieholag;  VEOLIA 
ENVIRONNEMENT;  VIVENDI; 

"  ■  VODAFONE  GROUP  IM IBLKC  LIMITED 

1  of  (COMPANY;  Deutsche  Post  AG; 

Euroiiean  Aeronautic  Delenc.e  and 
Space  (Companv  EADS  N.V.; 
of  FINME(C(CAN1(CA  S.P.A.;  1  lolcini  Ltd; 

ROLLS-ROYGE  pie;  Siemens 
C  Aktiengesellschalt;  PostNf.  N.V., 

al  RkCPSOL.  S.A.;  Bayerische  Motoren 

2  Werke  Aktiengesellsc.halt;  BRH  LSI  1 
AMERKCAN  TOBA(C(CO  p.l.c.;  Daimler 
AG;  DANONE;  DIAGEO  PIXC; 


Koninklijke  Philips  Electronics  N.V.; 

LVMH  MOET  HENNES.SY  LOUIS 
VUITTON;  Nestle  S.A.;  Svenska 
(Celhilosa  Aktieholaget  .S(CA;  Unilever 
N  V.;  VOLK.SWAGEN 
AKTlfCNtCESELL.SG.l  lAFT;  A(C(COR; 
Bertelsmann  AG;  (CARRl'X'OUR; 

('  XSINO  GUKCllARD-PERRAfCHON; 
(COMPASS  (CROUP  PIXC;  EXPERIAN 
FINANG.E  PIXC;  (CROUPE  AlKCllAN;  ) 
.SAINSBURY  pie;  Koninklijke  Ahold 
N.V.;  MARKS  AND  .SPEN(CER  p.l.c..; 

METRO  A(C;  NLCXT  PIXC;  PEAR.S()N  pic; 

PPR;  PUBLKCIS  (CROUPE  SA;  RFh^ 
ELSI'CVIER  PIXC;  SAFEWAY  LIMITI'CD; 
.SOIOEXO;  TESeX)  PIXC;  Wolters  Khiwer 
N.V.;  WPP  2005  LIMITED;  AKZO  Nohel 
N  V  •  Anglo  Amerie.an  pic; 

Arc.elorMittal;  BASF  SE;  (Clenconi 
International  A(C;  Henkel  A(i  K  (.0. 

K(CaA;  Koninklijke  DSM  N.V.; 

LANXESS  Aktiengesellschalt;  Linde 
Aktiengesellsc.haft;  Solvay;  XS I RA 1 A 
PIX/.  .STMicroelec.tronic.s  N.V.;  Bayer 
'\ktienge.sellschalt;  .SANOM;  Aegon 
N.V.;  Allianz  SE;  ASSIGURAZIONI 
(CENERALl— SOG.IETA  PER  AZIONI; 

AVIVA  PIXC;  AXA;  BANG.A  MON  1  E  DEI 
PA.SG.Hl  1)1  Sll'CNA  S.P.A.;  BAN(X) 

BILBAO  VIZXCAYA  ARG.EN'l'ARlA. 

'  .SOGIEDAD  ANONIMA;  Banc.o  Espirito 
Santo.  S.A.;  BANCCO  SANTANDER. 

S.A.;  Bank  of  Scotland  pic;  INTESA 
.SANPAOLO  .SPA;  )T1  (HK)  F1NAN(CE 
PIXC;  Swiss  Reinsuranc.e  (Comiiany  Ltd; 

'  Zuric.h  liisuraiic.e  (Company  Ltd; 

(Coniiiagnie  Financiere  Michelin;  L’AIR 
i.lQUlDE  SOG.lLCrE  ANONYME  POUR 
L'ETUDE  ET  L'EXPLOITATION  DES 
*  PRO(CEDE.S  (CEOR(CE.S  (CLAUDE;  BAE 
.SY .STEMS  PIXC;  B()UY(CUE.S;  BP  P.L.(C.; 
IMPERIAL  TOBA(C(CO  GROUP  PLG; 
K1N(CFISHER  PLG;  Suedzucker 
Aktiengesellsi;halt  Mannheim/ 

Ochsenfurt;  Swedish  Match  AB; 
TIXCHNIP;  IMPERIAL  (CHEMIGAL 
^  INDUSTRIES  LIMITED;  ALTADIS  SA; 
BRITISH  SKY  BROAD(CASTlN(C  GR()U1 
PIXC;  Aktieholaget  Elee.trohix;  1  HALES; 
Metso  Oyj;  Muenehener 

Rueckversicherungs-Ge.sellschalt 

Aktiengesellschalt  in  Muenchen, 
.Syngenta  A(C;  I'A  1 E  &  L^  LE  PUBLK. 
LIMITED  (COMPANY;  and  dX)TAL  SA. 

KXC  also  Ululated  its  Policies  and 
Procedures  to  provide  tor  the  clearance 
of  I'Curopean  SN  (Contrac.ts.  spec.ifically 
.’D  the  KXC  Treasury  Operations  Polic.ies  & 
Procedures.  KXC  Risk  Management 
I'ramework  and  K,(.  I’ind-ol-Day 
(“EOD”)  Pric.e  Discovery  Polic.ies  and 
Procedures.  (Consistent  with  the  changes 
to  Sc.hedule  401  of  the  KXC  Rules,  the 
KXC  Treasury  Operations  Polic.ies  K 
Procedures  have  been  updated  to 
include  Initial  Margin  and  (Cuaranty 
(M-  Fund  liquiditv  requirements  for  Non- 
(Client  and  (Client-Related  positions  lor 
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l)()th  US  Dollar  and  Euro  ilenominated 
])ro(lu(:ts.  In  order  to  acconnnodatc!  the 
r(;tnrn  ot  funds  during  London  hanking 
hours,  the  ICXi  'rreasnrv  Operations 
Folicies  tv  l^rocednres  hav(!  hecni 
iijxlated  to  recjiiire  r(H|nests  for  Enro 
withdrawals  to  he  snhinitled  h\'  0:00 
a. in.  Ivistern. 

The  KXi  Risk  Management  Framework 
has  been  updated  to  account  for  Enro 
denominated  jiorl folios.  S])ecifically, 
njidates  have  been  made  to  the  (hiarantv 
Fund,  Initial  Margin  and  Mark-to- 
Market  Methodologies  to  address: 
t'Oreign  Exchange  Risk,  Li(inidit\'  Risk. 
Time  Zone  Risk,  and  0])erational  Risk. 
ICE  (dear  Credit  will  continue  to  review 
risk  parameters  with  Clearing 
Particijjants  through  existing 
governance  jnocedures  and  will  notify 
Clearing  Participants  of  anv  changes.'’ 

The  ICC  EOn  Price  Discovery  Policies 
and  Procedures  has  been  updated  to 
provide  that  ICC  will  use  ICE  (dear 
Europe’s  EOD  jirices  for  Enrojiean  SN 
Contracts  and  rely  on  the  ICE  ("lear 
Enrojie  Firm  Trade  process  to  ensure  the 
accuracy  of  price  submissions.  ICiC  will 
extend  the  risk  time-horizon  for 
Enro])ean  SN  Contracts  to  account  for 
the  half-dav  difference,  on  average, 
between  the  EOD  price  discovery 
])rocess  timings.  The  extended  risk 
horizon  accounts  for  the  fact  that 
European  markets  c:lose  earlier  and  new 
financial  information  may  he  rellected 
oidy  in  the  North  American  instrument 
prices  and  not  rellected  in  the  European 
.SN  Contracts,  in  general. 

III.  Discussion 

.Sei:tion  1  n(h)(2)((])  of  the  Act  directs 
the  Commission  to  ajijirove  a  pro])osed 
rule  change  of  a  self-regnlatory 
organization  if  it  finds  that  such 
proposed  rule  change  is  consistent  with 
the  recjiiireinents  of  the  Act  and  the 
rules  and  regulations  thereunder 
a])|)licahle  to  such  organization.'' 

.Section  17A(h)(3KF)  of  the  Act  reciuires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  ])romote 
the  prompt  and  accurate  clearance  and 
.settlement  of  securities  transactions 
and,  to  the  extent  ap])licat)le,  derivative 
agreements,  contracts,  and  transactions, 
as  well  as  to  assure  the  .safeguarding  of 
.securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  the  clearing  agency  is 
resjionsihle.^ 


'■Toliiphoiu!  coiiversiition  l''(!l)m<irv  l.'i.  2()i:i 
iiinoiif’  Micliolli!  Woiliir.  Assistiiiil  tliMiiMiil  Ooiiiisol. 
ICl-;  Cltiiir  Cr(!(lil;  Marla  Cliallcia.  Assistant  Dirnctor. 
.Sl-Xi:  Ciena  l.ai.  .Senior  .Special  Counsel.  .SliC; 
lennil'er  Osasawara.  r’inanci.il  Economist.  SliC:  and 
Instill  Itvrne.  Atlornev-.Advisor,  .SKC. 

'•  l.S  U’.S.C.  78s(l))(2)(C). 

7  l.'i  II.S.C.  78(i-l(l))(:t)(r). 


Aftctr  careful  review,  the  (iommission 
finds  that  the  propostul  rule  change  is 
consi.stent  with  the  recinirements  of  the 
7\ct  and  the  rules  and  regulations 
thereunder  applictthle  to  a  registered 
cleitring  tigctncy.  The  (lommission 
ciirefully  considered  KXl’s  ithilily  to 
cletir  fXiropeim  .SN  (Xmtnicts  in  it 
manner  that  assiirtts  the  safeguarding  of 
sticnrilies  <md  funds  which  iint  in  the 
i.'ustody  and  control  of  ICXi  or  for  which 
KXi  is  responsible.  In  addition.  KXTs 
clearance  of  European  .SN  (iontracts  will 
jtromote  the  prompt  and  accurate 
clearance  <md  .settlement  of  sctcurities 
tran.sactions  and.  to  the;  extent 
;il)j)licahle,  derivative  agreements, 
contracts,  and  transactions. 

IV.  (Xinclusion 

On  the  basis  of  the  foregoing,  the 
eXmnnission  finds  that  the  jtroposal  is 
consi.stent  with  the  recpiirements  of  the 
7\ct  and  in  particular  with  the 
recjiiireinents  of  .Section  1 7A  of  the  Act  “ 
and  the  rules  and  regulations 
thereunder. 

It  is  tlwivlorn  ot'dewd,  jmrsnant  to 
Section  lt)(h)(2)  of  the  Act,"  that  the 
jtrojtosed  rule  change  (File;  No.  .SR-KXi- 
2012-24)  he,  and  hitrehy  is,  aitjtroved. 

I-'or  the  (loiniiiissioii  by  the  Division  ot 
Trading  and  Markets,  piirsnant  to  deleg.ited 
anthorit y. ' ' 

Kevin  M.  O’Neill, 

D(‘i>iity  Sacrcldry. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68938;  File  No.  SR-ICC- 
2012-23] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Order  Approving 
Proposed  Rule  Change  To  Add  Rules 
Related  to  the  Clearing  of  iTraxx 
Europe  Index  CDS 

febrnary  15.  2t)13. 

I.  Introduction 

On  December  (i,  2012,  K’-E  Olear 
Oredit  LEO  ("KXi”)  filed  with  the 
.Sctcurities  and  Exchange  Connni.ssion 
{“(Commission”)  the  jirojxtscid  rule 
change  (.SR-I(’XC-2()1 2-23)  jinrsuiint  to 
.Section  in(h)(1)  of  the  .Securities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 


”  !.'■)  tI..S.(:.  78(|-l. 

■’  1.5  tr.S.C.  78s(b)(2). 

in  :i|)pi(iving  this  priipnsud  nilu  diiingu  tliii 
Commission  has  considorod  Ihu  proposiul  rulo's 
irnpac:!  ot  olticimicv.  compotitioii.  and  capital 
tormation.  .S'co  1,5  (l.S.C.  78c(t). 

"17  CKK  2(lll.:t(l-:t(a)(12). 

'  1.5  11..S.C.  78s(h)(l). 


19h-4  thereunder.'^  The  jtrojtosed  rule 
change  was  jnihlished  for  comment  in 
the  Federal  Register  on  December  28. 
2012.  '  On  Fehrnarv  8,  2013,  the 
('.ommi.ssion  extended  the  time  within 
which  to  take  action  of  the  jtrojtosed 
rule  changi!  to  March  20.  201 3. •'  The 
(Commission  received  no  comment 
letters  regarding  the  jtrojtosal.  For  the 
nta.sons  discu.ssetl  below,  the 
(Commission  is  granting  ajtjtroval  of  the 
jtrojto.sed  riili!  change. 

II.  Description  of  the  Proposed  Rule 
(Change 

The  jnirjtose  of  the  projto.sed  rule 
i:hange  is  to  atlojtt  new  rules  that  will 
jjrovide  the  basis  for  KXC  to  clear 
additional  credit  default  swaj)  contracts. 
KCO  is  ]jro|)osing.  as  described  in  further 
detail  below,  to  amend  (Chapters  8.  20, 
and  20  and  .Schedule  401  ;md  .Schedule 
.502  of  its  rules,  as  well  as  make 
corresjtonding  changes  to  the  ajjjjlicahle 
KCC  Policies  and  Procedures  to  jtrovide 
for  the  clearance  of  iTraxx  Eiirojte  Index 
CD.S  (“iTraxx  (Contracts”).  The  iTraxx 
(Contracts  reference  the  iTraxx  Enrojti! 
index,  the  current  .series  of  which 
consists  of  12.5  Enrojtean  corjtorate 
reference  entities.  iTraxx  (Contracts, 
consistent  with  market  convention  and 
widely  used  standard  terms 
doenmentation.  can  be  triggered  hv 
credit  events  for  failure  to  jtay, 
hankru|)tcy  and  restructuring.  iTraxx 
(Contnicts  will  he  denominated  in  Euro. 

I(C(C  jtrojtoses  to  tnnend  (Chajiter  8  of 
its  rules  to  jirovide  for  an  additional 
(Cnarantv  Fund  (Contrihntion  bv  those 
(Clearing  Particijiants  that  jtresent 
Sjtecific  Wrong  Way  Risk  (i.e.,  the  risk 
that  arises  from  the  fact  that  i'l’raxx 
(Contracts  include,  in  jiart,  the  names  of 
certain  (Clearing  Partieijiants  or  (Clearing 
Partieijjant  affiliates).  In  a  default 
scenario,  if  the  defaulting  (Clearing 
Particijiant  has  funded  a  .Sjtecific  Wrong 
Way  Risk  Contribution,  the  Sjtecific 
Wrong  Way  Risk  (Contrihntions  of  all 
contributing  (Clearing  Particijtants 
witnld  hi!  u.sed  immediately  fitllowing 
the  defaulting  (Clearing  Particijtant’s 
funds  to  cure  deficits  related  to  the 
default. 

I(C(C  jtritjtoses  tit  amend  (Chajtter  20  of 
its  rules,  concerning  (CD.S  generally,  to 
remove  definitions  that  are  included  in 
(Chajtter  20E  of  the  rules,  as  well  as  to 
include  the  .Sjtecific  Wrong  Way  Ri.sk 
Cnaranty  F’und  (Contribution,  as 
ajtjtrojtriate.  as  a  jtortion  of  (Clearing 
Particijtant  funds. 


-  17  CI  K  24ll.l<ll)-4. 

'•.Socmiliiss  l';x(:liaii<;i!  Ai:l  Kiloasi!  No.  88481  (Hoc. 
l‘l.  2012).  77  FK  781  lid  (Doc.  28.  21112). 

'  .S(!cmilio.s  I'Achmi”!!  Act  Koloaso  No.  88882  (Fd). 
8.  2in:i).  78  FK  10848  (Fob.  14.  2111.1). 


KX^  proposes  to  aiiiond  S(!otioii  2(Uj  oi 
its  rules  to  ineliule  eertaiii  additional 
|)rovisions  relevant  to  tlui  treatment  ol 
iHist met n ring  enulit  iivents  nndcM'  i  1  raxx 
Contracts  and  standard  single-name 
CDS  Contracts  relerencing  Hnropean 
corporate  relerence  (mtities  (  Ijinoptian 
SN  Contracts”).  In  addition.  1(X'. 
l)roi)oses  to  make  conldrming  changes 
in  Section  2(ih  of  the  Rides  (the  CDS 
Restructuring  Rides),  principally  to 
address  the  jiarticnlar  restructuring 
terms  that  apply  to  iTraxx  (.ontracts  and 
I'Xirojiean  SN  (Contracts.  Sjiecifically. 

KX;  proposes  to  modify  the  notice 
delivery  procedures  in  Ride  2(iH-l()4  to 
include  "notices  to  exerci.se  movimient 
option"  under  the  Modilied 
Restructuring  Maturity  Limitation  and 
Conditionally  Transterahle  Obligation 
terms  under  the  ISDA  (iredit  Derivatives 
Definitions  ("Mod  Mod  R  terms”).  In 
addition,  the  definition  of  "Triggered 
Restructuring  CDS  CXmtract”  has  been 
modified  to  rellect  that  under  Mod  Mod 
R  terms  a  CDS  contract  may  he  triggered 
in  part  following  a  restructuring  credit 

event.  ^  , 

1(X',  also  proposes  to  add  Section  2()r 

to  provide  lor  the  clearance  ol  the 
iTraxx  Contracts.  Rule  2(iF-l()2 
(Definitions)  sets  forth  the  definitions 
used  for  the  iTraxx  Contract  Rules.  An 
"Lligihle  iTraxx  Lurope  Dntranched 
Index”  is  defined  as  "each  jiarticular 
series  and  version  of  an  iTraxx  Luro])e 
index  or  sub-index,  as  published  by  the 
iTraxx  Dntranched  Puhlisher.  included 
from  time  to  time  in  the  List  ol  Lligihle 
iTraxx  Dntranched  Indexes.”  which  is  a 
list  maintained,  updated  and  published 
by  the  KX',  Board  of  Managers  or  its 
designee,  containing  certain  specilied 
information  with  respect  to  each  index. 
"iTraxx  Lurope  Dntranched  Terms 
Supplement"  refers  to  the  market 
.standard  form  of  doiannentation  used 
for  credit  default  swaps  on  the  iTiaxx 
Europe  index,  which  is  incorporated  hy 
reference  into  the  contract  sjiecifications 
in  (iha])ter  2(iF.  1CF.,E  has  stated  that  the 
remaining  definitions  are  suhstantially 
the  same  as  the  definitions  found  in  ICX. 
Section  2(iA  and  Section  2(i(i.  other  than 
certain  conforming  changes. 

Rules  2tiF-:«)t)  (Acceptance  of  iTraxx 
Luroiie  Dntranched  Contracts  hy  1C>L 
Clear  Credit).  2(iF-:nr)  (Terms  of  the 
Cleared  iTraxx  Europe  Dntranched 
Contract),  and  2(iF-;D(i  (Djidating  Index 
Version  of  Fungihle  Contracts  After  a 
Credit  Invent  or  a  Succession  Event; 
Dpdating  Relevant  Dntranched 
Standard  Terms  Supplement)  reflect  or 
incorporate  the  basic  contract 
specifications  for  iTraxx  Contracts.  In 
addition  to  various  non-suhstantive 
conforming  changes,  proposed  Rule 
2(iF-:D7  (Terms  of  i'fraxx  Europe 


Dntranched  Contracts)  diflers  from  the 
cones  ponding  Rule  2(iA-:D7  for 
CDX.NA  Contracts  to  reflect  the  fact  that 
restructuring  is  a  credit  event  for  the 
iTraxx  (Contract."’ 

In  connection  with  clearing  i  1  raxx 
Contracts.  KX'-  will  uiidate  Schedule  401 
of  its  Rules  (fXigihle  Collateral  St 
Thresholds),  as  ai)i)lii;al)le.  with  respect 
to  Initial  Margin  and  Cuaranty  I'lind 
liipiidity  reiiuirements  for  Non-(-lient 
and  Client-Related  iiositions  for  both  DS 
Dollar  and  Euro  denominated  products. 

KX'-  will  also  update  Schedule  .'■i02  of 
its  Rules  (Cleared  Products  List)  to 
include  the  following  iTraxx  Cimtracts: 
Markit  iTraxx  Europe  Main  Series  IH 
with  a  .'i-vear  maturity,  maturing  on 
December  20.  2017;  Markit  i  1  raxx 
Europe  Main  Series  18  with  a  10-year 
maturitv.  maturing  on  December  20. 

2022;  Markit  iTraxx  Euroiie  Main  Series 
17  with  a  .^)-vear  maturity,  maturing  on 
June  20.  2017;  Markit  iTraxx  Euroiie 
Main  Series  17  with  a  lO-yixir  maturity, 
maturing  on  jiine  20.  2022;  Markit 
iTraxx  Europe  Main  Series  10  with  a  .'i- 
yixir  maturity,  maturing  on  December 
20.  2010;  Markit  iTraxx  Enroiie  Main 
Series  10  with  a  10-year  maturity, 
maturing  on  Decemiier  20.  2021;  Markit 
iTraxx  Europe  Main  Series  l.'l  with  a  .'5- 
yiiar  maturity,  maturing  on  )nne  20. 

'201  (i;  Markit  iTraxx  luirope  Main  Series 
l.'j  with  a  10-vear  maturity,  maturing  on 
)nni;  20.  2021;  Markit  iTraxx  Enroiie 
Main  Series  14  with  a  .'l-yiiar  maturity, 
maturing  on  December  20.  2010;  Mai  kit 
iTraxx  Europe  Main  Series  14  with  a  10- 
year  maturity,  maturing  on  December 
2t).  2020;  Markit  iTraxx  Europe  Main 
Series  18  with  a  .0-year  maturity, 
maturing  on  )nne.  20.  201.0;  Markit 
iTraxx  Europe  Main  Series  18  with  a  10- 
vear  maturity,  maturing  on  )une.  20. 
2020;  Markit  iTraxx  Europe  Main  Series 
12  with  a  .0-year  maturity,  maturing  on 
December  20.  2014;  Markit  i  Fraxx 
Europe  Main  Series  12  with  a  10-year 
maturitv.  maturing  on  December  20. 

201 1);  Markit  iTraxx  liuroiie  Main  Series 
11  with  a  .0-year  maturity,  maturing  on 

'  riu!  jirovisiims  with  tlio  spiii-oiit  ol  -i 

sin-ilo  naiiu;  ( D.S  lollowiiif-  ii  loslniolm  ing  <:ic!(lit 
((voiit  lor  a  ooinpononl  ol  Iho  il'raxx  l',uro|)o  indox 
aiv  pari  ol  llio  iTraxx  Kuropo  Uiilranoliod  .Standard 
Torms  SnpplcMnonl  (Nov.  2(KI‘I  odilion).  wliidt  i.s 
iiicorporalod  into  lh(M:onlraol  spoi  iln  alions  lor 
cUiartMl  il'raxx  i;nro))(!  ooniracts  llirou{>li  proiuistxl 
K'.i;  Kulo  2(il-'-;iir)(o).  Siiooilically.  .Stiolion  7. 1(1))  ol 
till)  .Snpploinont  addros.xos  Iho  ronioval  ol  tho 
lostriicturod  roloronco  onlily  Irom  tho  indox  and 
( ontinnalion  ol  that  (:oin|)ononl  as  a  soparalo 
oonlrac  I.  (l>roi)osod  ICC  Knio  2(il'-;t  1 7(h)  olarihos 
tlio  troalinonl  ol  tho  roloronco  ohlisation  lor  that 
so|)aralo  cloarod  contract.)  This  is  part  ol  tho  hasic 
slandiird  torms  ot  tho  il'raxx  i;nro|)o  contract  and 
oporalos  Iho  sanio  way  in  holli  tho  cloarod  and 
imcloarod  conloxis  (much  liko  olhor  aspocis  (d  Iho 
inarkol  standard  torms  su|)i)lomonls  and/or  ISD.X 
Crodil  Dorivativos  Dolinitions  on  which  olhor 
cloarod  and  uncloaroil  C-DS  Irado). 


June  20.  2014;  Markit  iTnixx  Europe 
Main  Series  11  witli  a  10-year  mtiturity. 
miituring  on  june  20.  2010;  Miirkit 
iTi'iixx  fuirojte  Main  Sitries  10  witli  a  .'i- 
yeitr  maturity,  maturing  on  Decemfter 
20.  2018;  Markit  iTraxx  l-lnrope  Main 
Series  10  witli  a  lO-yetir  maturity, 
niiituring  on  Ditcemiter  20.  2018;  Markit 
iTi'iixx  Eiiropi!  Mitin  Seriits  0  with  <1  .')- 
yeiir  maturity,  maturing  on  jnne  20. 

2018;  Markit  iTraxx  Euroiie  Main  Series 
0  with  a  10-year  maturity,  maturing  on 
june  20.  2018;  Markit  iTraxx  Europe 
Mitin  Series  8  with  a  a-year  maturity, 
maturing  on  Ditcemher  20.  2012;  Markit 
iTi'iixx  Enroite  Miiin  Series  8  with  a  10- 
year  maturity,  inaturing  on  December 
20.  2017;  Markit  iTraxx  Eurojte  Main 
Series  7  with  a  lO-yeiir  maturity, 
niiitui'ing  june  20.  2017;  Markit  irraxx 
Crossover  Series  18  with  a  .'i-year 
maturity,  matiuing  on  December  20. 

2017;  Markit  iTraxx  Cro.ssover  Series  17 
with  a  rt-yeiir  maturity,  maturing  on 
june  20.  2017;  Markit  iTnixx  Crossover 
.Series  10  with  a  .'i-yeiir  maturity, 
maturing  on  Decemher  20.  2010;  Markit 
iTraxx  Crossover  Series  l.'i  with  a  .O-year 
maturity,  niiituring  on  june  20.  2010; 
Markit  iTraxx  Crossover  Series  14  with 
ii  O-veiir  niiitui'ity.  niatnring  on 
Decemher  20.  2015;  Miirkit  i  1 1'iixx 
Crossover  .Series  18  witli  ii  5-yeiir 
niiitui'ity.  niiituring  on  june.  20.  2015; 
Miirkit  iTraxx  Crossover  Series  12  witli 
a  5-veiU'  niiitui'ity.  maturing  on 
Decemher  20.  2014;  Markit  iTraxx 
Crossover  .Series  11  with  a  5-yein' 
maturity,  iiiaturing  on  jnne  20.  2014; 
Markit  iTraxx  Crossover  Series  10  with 
a  5-veiU'  maturity,  miituring  on 
Decemher  20.  2018;  Markit  i  1  raxx 
('-I'ossover  .Series  9  with  a  5-yeiir 
maturity,  maturing  on  jnne  20.  2018; 
Markit  iTraxx  HiVol  Series  18  with  a  5- 
year  maturity,  niiituring  on  December 
20.  2017;  Markit  iTraxx  HiVol  Series  17 
with  a  5-veiir  maturity,  inaturing  on 
june  20.  2017;  Markit  iTraxx  HiVol 
.Series  10  with  a  5-year  maturity, 
niiitui'ing  on  December  20.  2010;  Markit 
iTraxx  HiVol  Series  15  with  a  .O-year 
maturitv.  maturing  on  jnne  20.  2010; 
Markit  iTraxx  HiVol  Series  14  with  a  5- 
year  maturity,  maturing  on  Decemher 
20.  2015;  Markit  iTraxx  HiVol  Series  18 
with  a  5-veiU'  maturity,  maturing  on 
june.  20.  2015;  Markit  iTraxx  HiVol 
Series  12  with  ii  5-yeai'  maturity, 
iiicitui'ing  on  Decemher  20.  2014;  Markit 
iTraxx  HiVol  Series  11  with  a  5-yeai' 
maturitv.  maturing  on  june  20.  2014; 
Markit  iTraxx  HiVol  Series  10  with  ti  5- 
yeiir  maturity,  iiiatiiring  on  Decemher 
20.  2018;  Markit  iTraxx  HiVol  Series  9 
with  a  5-veai'  maturity,  maturing  on 
june  20,  2018;  and  Markit  iTraxx  HiVol 
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.S(!ries  8  with  a  .'j-year  maturity, 
maturing  on  D(!(:oml)er  20.  2012. 

KIC  al.so  updated  its  I’olicies  and 
FnxKulures  to  provide  for  the  clearance 
of  iTraxx  Contracts.  si)ecifically  the  KXl 
Tniasurv  Oixu'ations  Policies  & 
Procedures.  ICd  Risk  Management 
iMamework  and  K'.C  ICnd-of-l)ay 
(“ROD”)  Price  Discovery  Policies  and 
Procedur(;s.  (lonsi.stent  with  the  changes 
to  Schedule  401  of  the  ICXl  Rules,  the 
KIC  Tnxisury  Operations  Polici(!s  Ik 
Procedures  have  Ixnai  ujxlated  to 
include  Initial  Margin  and  (hiaranty 
Fund  licpiidity  recpiirements  for  Non- 
(’.lient  and  01i(;nt-Related  positions  for 
both  US  Dollar  and  Euro  denominated 
products.  In  order  to  accommodate  the 
return  of  funds  during  London  hanking 
hours,  the  ICO  Treasury  ()p(!rations 
Policies  &.  Procedures  have  been 
updated  to  recpiire  requests  for  Euro 
withdrawals  to  he  submitted  by  9:00 
a.m.  Eastern. 

Tin;  ICC  Risk  Management  h’ramework 
has  b(!en  ui)dated  to  account  for  Euro 
denominated  portfolios.  Specifically, 
updates  have  been  made  to  the  (hiaranty 
Fund,  Initial  Margin  and  Mark-to- 
Market  Methodologies  to  address: 

Wrong  Wav  Risk,  Foreign  Exchange 
Risk.  Li(]nidity  Risk.  Time  Zone  Risk, 
and  ()])erational  Risk.  Additionallv,  the 
Portfolio  A])proach  was  updated  to 
include  ap]n'0])riate  ])ortfolio  benefits 
between  North  American  CDS  Indices 
and  iTraxx  (hmtracts.  ICE  Clear  Credit 
will  continue  to  review  risk  jiarameters 
with  Clearing  Participants  through 
exi.sting  governance  procedures  and  will 
notify  (hearing  Particijiants  of  any 
changes.'^ 

The  KXl  EOD  Price  Discovery  Policies 
and  Procedures  has  been  ujidated  to 
provide  that  KXl  will  u.se  ICE  Clear 
Europe’s  EOD  jirices  for  iTraxx 
Contracts  and  rely  on  the  1(]E  Clear 
Europe  Firm  Trade  jirocess  to  ensure  the 
accuracy  of  price  submissions.  ICC  will 
extend  the  risk  time-horizon  for  iTraxx 
Contracts  to  account  for  the  half  day 
difference,  on  average,  between  the  EOD 
price  di.scovery  process  timings.  The 
extended  risk  horizon  accounts  for  the 
fact  that  European  markets  clo.se  earlier 
and  new  financial  information  mav  he 
reflected  only  in  the  North  American 
instrument  prices  and  not  reflected  in 
the  i'l'raxx  (Xmtracts,  in  general. 

III.  Discussion 

Section  19{1))(2)(C)  of  the  Act  directs 
the  Commission  to  a])prove  a  ])roposed 


'■'I'dldphoiK!  convursalioii  Mibruarv  15.  :'(n:i 
ain()n>>  Nlicluillo  Wiiilar.  Assi.slanl  Caninal  Coimsd. 
ICK  Claar  Croclit:  Marla  Clialliu!.  .Assistant  Diraclor. 
•Sl-X:;  CiMia  l.ai.  .Snnior  .Spoaial  Counsel.  .SltC; 
|(!nniri!r  Of’asawara.  I'inancial  Kcononiist.  .SliC:  and 
tuslin  Hyrni).  Allornov-Advisor.  .SliC. 


rule  change  of  a  .self-regulatory 
organization  if  it  finds  that  such 
])ro])o.sed  rule  change  is  consistent  with 
the  retjnirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appliccihle  to  such  organization. ^ 

Section  1 7A(1))(3)(F)  of  the  Act  retiuires, 
tiinong  other  things,  that  the  rules  of  a 
cletiring  agency  he  designed  to  promote 
the  prompt  and  accunite  clearance  and 
settlement  of  securities  transactions 
and.  to  the  extent  appliciihle,  derivative 
agreements,  contracts,  and  transactions, 
;is  well  as  to  assure  the  safeguarding  of 
securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  the  clearing  tigency  is 
re.sj)onsil)le.“ 

After  careful  review,  the  ('ouunission 
finds  that  the  proposed  rule  change  is 
consi.stent  with  the  re(|nirements  of  the 
Ac:t  cind  the  rules  and  regulations 
thereunder  applicable  to  a  registered 
clearing  agency.  I  he  Uommission 
carefully  considered  K^C’s  ability  to 
clear  the  iTraxx  Uontracts  in  <i  manner 
that  assures  the  safeguarding  of 
securities  and  funds  which  art;  in  the 
custody  and  control  of  lUC  or  for  which 
KXl  is  res])onsihle.  In  addition,  the 
Uommission  notes  thiit  the  Uommoditv 
F’ntures  Trading  Uommission  has 
determined  that  iTraxx  Uontnicts  are  to 
he  subject  to  miindatory  cletiring  under 
Section  2(h)  of  the  Uommoditv 
Exchange  Act.'’  KXl’s  clearance  of 
iTraxx  Uontracts  therefore  will  promote 
the  ])rompt  and  accurate  cletirance  and 
settlement  of  securities  transactions 
and,  to  the  extent  applicable,  derivative 
agreements,  contrac:ts.  and  tran.sactions. 

IV.  Uonclusion 

On  the  basis  of  the  foregoing,  the 
Uommission  finds  that  the  proposal  is 
consi.stent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
retpiirements  of  .Section  17A  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  is  thf^refora  ordcwcl,  pursuant  to 
.Section  19(i))(2)  of  the  Act."  that  the 
pro])osed  rule  change  (File  No.  .SR-IUU- 
2012-23)  he,  and  hereby  is,  approved.'- 


7 15  ti..s.(;.  7»s(i))(2)((:). 

■'  15  ii..s.(:.  7H(|-i(i))(:t)(i'). 

■'  7  I  I..S.t:.  2(li):  .scf?  n/.sf)  Clearing  Keipiirenient 
l)(!l(!nninati()n  lln(i(!i' .SiH:ti(in  2(h)  otilieCHA.  I'inal 
Kiile.  77  I'  K  742«:i  (Dec.  C),  2012)  al  74291. 74:i:«i- 
74;i;t7. 

"’15  11..S.C.  7Hti-1. 

' '  15  II..S.C.  78s(l))(2). 

In  a|)pn)ving  this  proposed  rule  changr!  the 
Connnission  has  eonsidenal  lln;  proposed  rule's 
iin|)a(:t  ot  eiru'.ieni:y.  eonipelition.  and  eaihlal 
rormalion.  San  15  ih.S.C.  78(:(1). 


For  I  ho  Uoininission  by  I  ho  IJivisioii  of 
'I'niding  and  Markots.  pursuant  to  dtihigaliul 
anlhorily.'* 

Kevin  M.  O’Neill. 

Daputv  Sacralarv. 

|1'K  Doc.  201:1-04097  Fihrd  2-21-i:i;  8:45  ain| 
BILLING  CODE  8011-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  8195] 

Shipping  Coordinating  Committee 
Notice  of  Renewal  of  Charter 

summary:  The  Dejiartment  of  .Slate  has 
renewed  the  ("barter  for  the  .Shipping 
Uoordinating  Uommittee  (.SU(")  without 
significant  substantive  change.  Through 
this  Uommittee.  the  Department  of  State 
will  continue  to  obtain  the  views  and 
advice  of  interested  government 
agencies  and  bureaus  and  public 
members  in  the  maritime  and  related 
fields,  on  issues  related  to  maritime 
.security,  .safety  of  life  at  seti.  and 
pn)tei:tion  of  the  marine  environment 
considered  by  the  International 
Maritime  Organization  (IMO),  and  other 
matters  rehiting  to  interniitional 
maritime  shijiping.  'I'he  Under  .Secretary 
for  Management  has  determined  the 
Uommittee  is  necessary  and  in  the 
public  interest. 

'File  Uommittee  follows  the 
procedures  pre.sc.rihed  by  the  Federal 
Advisory  Uommittee  Act  (FAfiA). 
Meetings  will  he  open  to  the  public 
unle.ss  a  determination  is  made  in 
accordance  with  section  l()(d)  of  the 
FAUA  and  .5  U..S.(k  .'i.'i2h(c)  that  a 
meeting  or  jiortion  of  the  meeting 
should  he  closed  to  the  public.  Notice 
of  each  meeting  will  be  ])uhli.shed  in  the 
Federal  Register  at  least  1 .5  days  prior 
to  the  meeting,  unless  there  are 
extraordinarv  circumstances  that  retjuire 
shorter  notice. 

For  further  information,  plea.se 
contact:  Lieutenant  Uommander  Brian 
\V.  Robinson.  Executive  .Secretary, 
.Shi])])ing  Uoordinating  ("ommittee.  U..S. 
Department  of  .State.  Office  of  Oceans 
Affairs,  at  nohinsonB\V@st(it(^.go\’  ov  by 
telephone  at  2()2-647-394(i.  A  ctijiy  of 
the  Uommittee  charter  may  al.so  he 
ohttiined  by  acce.ssing  the  F’AUA 
database  maintained  by  the  Ueneral 
.Services  Admini.stration:  http:// 
fi  (I  o.<’ov/f(i  ca  (hit  (I  Inisc. 

Dated:  |annary  22.  20  Kl. 
lirian  \V.  Koliinsnn, 

Exaciilivc  Sacratary.  Shippin}’  (Joordiiuilin}’ 
(ioniniiltaa.  Drpiirtnicnt  o)  Stair. 

|FK  Doc.  2t)i:i-(l4144  Filed  2-21-1  :i:  8:45  nm| 
BILLING  CODE  4710-09-P 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Commission  Meeting 

agency:  .Sus(iiu;lianna  River  Basin 

('.oininission. 

action:  Notice. 

SUMMARY:  The  Sus(juehanna  River  Basin 
(loinmission  will  hold  its  regular 
hnsiness  meeting  on  March  21. 2013.  in 
1  larrishni'g.  Bennsylvania.  Details 
concerning  the  matters  to  he  a(ldr(!sse(l 
at  the  hnsiness  meeting  are  contained  in 
the  .Sui)plementarv  tnibrmation  section 
of  this  notice. 

DATES:  March  21. 2013.  at  8:30  a.m. 
ADDRESSES:  North  Oflice  Building. 
Hearing  Room  1  (Ground  Level).  North 
Street  (at  Commonwealth  Avenue). 
Harrisburg.  BA  17120. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Cairo.  General  ("onnsel. 
telei)hone:  (717)  238-0423.  ext.  308:  fax: 
(717) 238-2438. 

Opportunity  To  Appear  and  (Eminent 

Interestcid  parti(!s  are  invited  to  attend 
the  hnsiness  meeting  and  encouraged  to 
review  the  (Commission's  Buhlic 
M(!eting  Rides  of  Conduct,  which  are 
posted  on  the  (Commission's  weh  site. 
www.srhc.iwt.  As  identifiiul  in  the 
public  h(!aring  notice  referenced  below, 
written  comments  on  the  Regulatory 
Brogram  projects  that  were  the  subject  of 
the  inihlic  hearing,  and  are  li.sled  for 
action  at  the  hnsiness  meeting,  are 
subject  to  a  comment  deadline  of 
Fehrnarv  25.  2013.  Written  comments 
|)ertaining  to  any  other  matters  listed  for 
action  at  the  hnsinijss  meeting  may  he 
mailed  to  the  Sns(]uehanna  River  Basin 
(Commission.  1721  North  Front  Street. 
Harrisburg.  Bennsylvania  17102-2301. 
or  sidmiitted  electronicallv  through 
hiip://m\\v.srl}c.nf^t/puhinfo/ 
publicpdvticApation.htm.  Any  such 
comments  maileil  or  electronically 
snhmilted  must  he  received  by  the 
(Commission  on  or  before  March  Tl. 
2013.  to  he  considered. 

SUPPLEMENTARY  INFORMATION:  The 
hnsine.ss  meeting  will  include  actions  or 
presentations  on  the  following  items:  (1) 
Bri'.sentation  on  the  (Commi.ssion's 
Harrisburg  flood  inundation  mapping 
project:  (2)  the  Maurice  Goddard  Award: 
(3)  revision  of  FY-2014  budget:  (4) 
inve.stmenl  jiolicv  statement:  (5) 
ratification/ajiju'oval  of  contracts  and 
grants:  (8)  administrative  appeal  filed  hv 
Anadarko  F&B  (Coinjiany  LB:  and  (7) 
Regulatory  Brogram  projects.  Brojects 
listed  Ibr  Commi.ssion  action  are  those 
that  wen;  the  subject  of  a  |)uhlic  hearing 
conducted  by  tin;  (Commission  on 
Fehrnarv  14.  2813.  and  identified  in  the 


notice  for  such  hearing,  which  was 
puhlisluid  in  78  FR  .'i.'i.'iti.  januarv  2.'i. 
2013. 

Aiiliiority:  But).  1..  !)l-.'i7.1.  84  .Slal.  l.aO!)  iM 
s(H|..  18  Cl'k  Barts  808.  807.  and  808. 

Ilaltul:  I'eliniary  l.T.  201:1. 

Thomas  \V.  lioauduy. 

Dcpiilv  h^xaculivo  Dirrclor. 

|1K  Doc.  :'l)i:i-l)4t()2  I'iliul  2-2l-i:i;  «;4.'i  anil 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Notice  of  Status  of  Certain 
Pending  Country  Practice  Petitions; 
Notice  of  Schedule  for  Public 
Comments  and  a  Hearing  on  Certain 
Country  Practice  Reviews 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  and  reipiest  for 
submissions. 

SUMMARY:  This  notice  announces  (1)  the 
status  of  pending  conntrv  luactice 
petitions  siihmitted  as  jiart  of  previous 
CSB  y\nmial  Reviews,  and  (2)  the 
schedule  for  public  comments  and  a 
])nt)lic  hearing  on  the  ongoing  CSB 
conntrv  practice  reviews  regarding 
worker  rights  and/or  child  labor  in 
Bangladesh.  Georgia.  Niger,  the 
Bhiliiipines.  and  llzhiikistan.  and 
protection  of  intellectual  jiropertv  rights 
(IBR)  in  Russia  and  Uzbekistan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tameka  (iooper.  CSB  Brogram.  Office  of 
the  United  States  Trade  Re|)resentative. 
800  17th  Street  NW..  Room  422. 
W^ashington.  D(]  20.'}08.  The  tele])hone 
nnmher  is  (202)  30.'j-8071.  the  fax 
nnmher  is  (202)  39.^-9874.  and  the 
email  address  is 
TdinekdCJoojHdAiiisti'.dop.gov. 

DATES:  The  C.SB  regulations  (l.'i  (TR 
Bart  2007)  jirovide  the  schedule  of  dates 
for  conducting  an  annual  review  unless 
otherwise  sjiecified  in  a  Federal 
Register  notice.  The  .schedule  for  the 
review  of  the  country  practice  petitions 
cited  above  follows. 

March  14,  20111:  Deadline  for 
submission  of  pre-hearing  briefs  and 
reijiiests  to  a])])ear  at  the  March  28.  2013 
public  hearing:  submissions  must  he 
received  by  .'5:00  ]).m. 

March  28.  201 8:  The  CSB 
Suhconunittee  of  the  Trade  Bolicy  Staff 
Committee  (TBSC)  will  convene  a 
imhiic  hearing  on  the  country  jiractice 
petitions  cited  above  at  1724  F  .Street 
NW.,  Washington,  D(]  20!508.  beginning 
at  9:30  a.m. 


April  18,  2013;  Deadline  for 
submission  of  jiost-hearing  briefs,  which 
must  he  received  by  .'5:00  p.m. 
SUPPLEMENTARY  INFORMATION:  I’lie  CSB 
program  provides  for  the  duty-free 
treatment  of  designated  articles  when 
im])orted  from  beneficiarv  develo])ing 
countries.  The  CSB  jirogram  is 
authorized  bv  Title  V  of  the  Trade  Act 
of  1974  (19  llS.C.  2481.  cl  scq.).  as 
amended. 

(buntry  Braclice  Petitions 

The  status  of  country  practice 
petitions  considered  in  the  2012  CSB 
Annual  Review  is  described  in  the  list 
of  Active  and  Bending  Country  Practices 
Reviews,  which  is  available  on  the 
U.STR  CSB  Web  site  at  http:// 
www.uslr.gov/tradc-topics/tradc- 
dcvclo})mcnt /preference- programs/ 
gener(dized-svstem-preference-gsj)/gsp- 
program-inf.  This  list  includes  jietitions 
acce])ted  as  jiart  of  annual  reviews  from 
previous  years. 

The  U..S.  Trade  Rejiresentative 
(U.STR),  drawing  on  the  advice  of  the 
TB.SC,  has  deferred  a  decision  on 
acceptance  of  a  country  practice  jietition 
on  Russia  regarding  ex])ro]U'iation.  In 
addition,  the  U.STR,  drawing  on  the 
advice  of  the  TB.SC,  has  decided  to  clo.se 
the  conntrv  jiractice  review  of  case  007- 
CB-08  regarding  IBR  protection  in 
Lebanon  in  view  of  (1)  progress  made  bv 
the  government  of  Lebanon  in 
addressing  IBR  issues  in  that  countrv 
and  (2)  a  reipiest  bv  the  jietitioner,  the 
International  Intellectual  Properly 
Alliance,  that  the  petition  be  withdrawn 
in  view  of  jirogre.ss  in  addressing  the 
issues  cited  in  the  petition. 

Notice  of  Public  Hearing 

A  hearing  will  he  held  by  the  (LSB 
.Suhconunittee  of  the  TB.S(]  on 
Thursday,  March  28,  2013,  beginning  at 
9:30  a.m..  to  receive  information 
regarding  recent  developments  pertinent 
to  the  ongoing  conntrv  jiractice  reviews 
regarding  worker  rights  and/or  child 
labor  in  Bangladesh,  (ieorgia.  Niger,  the 
Bhilijijiines,  and  Uzbekistan,  and 
jirotection  of  intellectual  jirojiertv  rights 
(ll’R)  in  Ru.ssia  and  Uzbekistan. 

The  hearing  will  be  held  at  1724  F 
.Street  NW.,  Washington,  DC  20.'508  and 
will  be  ojien  to  the  jiublic.  A  transcrijit 
of  the  hearing  will  he  made  available  on 
hit}):/ /w'ww. regulations.gov  within 
ajijiroximatelv  two  weeks  of  the  hearing. 

All  interested  jiarties  wishing  to  make 
an  oral  jiresentation  at  the  hearing  mu.st 
submit,  following  the  “Reijnirements  for 
.Submissions"  set  out  below,  the  name, 
address,  telejihone  numher,  and  email 
address,  if  available,  of  the  witne,s.s(es) 
rejiresenting  their  organization  by  15 
ji.m..  March  14.  2013.  Reijuests  to 
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pr(!S(!nt  oral  testimony  must  he 
accompanied  l)y  a  writtim  l)rief  or 
summary  statianent,  in  linglisli,  and  also 
must  be  r(!ceiv(!d  by  .'i  j).m.,  March  14, 
2013.  Oral  testimony  before  the  (iSP 
Subcommitlet;  will  l)e  limitetl  to  five- 
minute  presiMitations  that  summarize;  or 
sup])lement  information  contained  in 
briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefs  or  statem(;nts 
will  be  accepted  if  they  conform  with 
the  regulations  cited  b(;low  and  are 
sut)mitt(;d,  in  Fnglish.  by  5  i).m..  April 
18,  2013.  Parties  not  wishing  to  appear 
at  the  i)ul)lic  hearing  may  submit  pre- 
hearing  and  post-hearing  briefs  or 
comments  by  the  aforementioned 
deadlines. 

The  GSP  Subi:ommitt(;e  strongly 
encourages  snhmi.ssion  of  all  post¬ 
hearing  briefs  or  statements  by  the  April 
18,  2013  deadline  in  order  to  receive 
timely  consideration  in  the  GSl^ 
Subcommittee's  review  of  the  subject 
p{;titit)ns.  However,  if  there  are  u(;w 
develo])nu;nts  or  iuformatiou  that 
])arties  wish  to  shan;  with  the  GSP 
.Subcommittee  after  this  dale,  the 
regulalions.gov  dockets  will  remain 
open.  Gomnu;nts,  letters,  or  other 
suhmi.ssions  related  to  the  subject 
country  ])rac:tice  reviews  must  he  ])osted 
to  the  hlt})://wguI(itioiis.g()v  doiTel  iu 
order  to  be  considered  by  the  (kSP 
.Subcommittee. 

Requirements  for  Siilmiissions 

All  submissions  in  response  to  this 
notice  must  be  siihmitt(;d  in  English  bv 
the  aj)plical)le  deadlines  set  forth  in  this 
notice  and  conform  to  the  G.SP 
r(;gulations  set  forth  at  l.'l  GFR  part 
2007,  except  as  modified  t)(;low.  These 
regulations  are  available  on  the  II.STR 
Web  site  at  hHp://\\  \v\\’.usti'.gov/tr(ide- 
tnpics/ti'dde-ch^velopment/pi't^ff^rf^nct'- 
prognims/^dnandizad-systani- 
praferen  ce-f’s  p/gs  p-progvam-in  /’. 

To  ensure  their  timely  and 
expeditious  rec:eipt  and  consideration, 
sul)mi.ssions  in  response  to  this  notice 
must  be  submitted  electronically  via 
http://\\’\v\v.veguI(dions.gov  using  the 
appropriate  coimtry-.sp(;cific  docket 
numh(;r(s)  listed  b(;low. 

baugladesh  (worker  rights):  II.STR- 

2012- 0030; 

Georgia  (worker  rights):  lJ.STR-201 .3- 
0000; 

Niger  (worker  rights):  l).STR-2013- 
OOO.I; 

Philippines  (worker  rights);  II.STR- 

2013- 0008: 

Uzbekistan  (worker  rights):  IJ.STR- 
2013-0007; 

Russia  (IPR):  U.STR-201 3-0008;  and 

Uzbekistan  (IPR):  U.STR-201 3-001 4. 
Hand-delivered  suhmi.ssions  will  not  be 
accepted. 


To  make  a  submission  using  http:// 
WWW’. rcgiihit ions. gov,  (;nter  the  country- 
specific  docket  number  iu  the  ".Search 
for”  fi(;ld  ou  the  home  page  and  click 
".Search.”  The  site  will  provide  a 
search-results  i)age  listing  all  documents 
associat(;d  with  this  docki;!.  Find  a 
refen;nce  to  this  notice  by  .selecting 
"Notice”  under  "Document  Type”  in 
the  "Filter  Results  by”  section  on  the 
left  side  of  the  .scr(;en  and  click  c)n  the 
link  entitl(;d  “Gonunent  Now.”  The 
http://www.rogul(itions.gov  Web  site 
offers  the  option  of  providing  comments 
by  filling  in  a  ‘‘Ty])e  Gonunent”  field  or 
hv  attaching  a  document  using  the 
“Ul)load  file(.s)”  field.  The  GSP 
.Subcommittee  prefers  that  suhmissious 
be  provided  in  an  attached  doc:ument. 

At  the  beginning  of  the  snhmi.ssion,  or 
on  the  first  page  (if  an  attachment), 
please  note  that  the  submission  is  in 
re.s])on.se  to  this  Federal  Register  notice 
and  ])rovide.s  comments  on  the  G.SP 
country  practice  review  regarding 
jrelevant  countryj.  .Submissions  should 
not  exceed  30  .single-,s])aced,  standard 
letter-size  j)age,s  in  12-i)oint  ty])e, 
including  attachments.  Any  data 
attachm(;nts  to  tin;  suhmi.ssion  should 
he  included  in  the  .same  file  as  the 
submission  itself,  and  not  as  .s(;parate 
files. 

Each  .suhmitt(;r  will  receive;  a 
suhmi.ssion  tracking  numhi;r  ui)on 
compl(;lion  of  the  submissions 
])roceelure  at  http:// 
www.ivgidations.gov.  The  tracking 
number  will  he  the  submitter’s 
confirmation  that  the;  submission  was 
re;e:e;ive;el  inte;  http:// 
www.rognlat ions.gov.  The  e:e)nfinnation 
shoulel  he  kept  fe)r  the  submitter's 
re;e;orel.s.  IISTR  is  not  able  te;  pre)viele 
technical  assistance  fe)r  the;  \Ve;b  site. 
Doe;ument.s  ne)t  .submitte;d  in  ace:ordance 
with  the.se  instrue;tion.s  may  not  he; 
consiele;re;d  in  this  review.  If  an 
interesteel  party  is  unable;  te)  pre)vide 
submissiejns  as  re;e|U(;.sted,  ple;a.se;  e:ontact 
the  G.SP  Program  at  IJSTR  te;  arrange  for 
an  alt(;rnative  me;thod  e)f  transmission. 

Riisiness  Goniidontial  Sul)niis8ions 

An  inte;re;.ste;el  pjirty  re;e|ue;.sting  that 
informatie)!!  e:ontaiue;el  in  a  suhmissiem 
be;  treiiteel  as  business  e:onfiele;ntiiil 
infe)rmiition  mu.st  e:e;rtify  that  .sue:h 
inldnnatie)!!  is  hu.sine;.s.s  e:e)nfielentiiil  anel 
we)ulel  neit  cu.ste)marily  be;  re;le;a.se;el  to 
the  public  by  the;  sul)mitte;r. 

Gonfielential  l)usine;.s.s  information  must 
he;  e;le;arly  eie;signate;el  as  sue:h.  The; 
submission  mu.st  be;  m.irked  "BIJSINF.S.S 
GONFIDFNTIAF”  at  the;  top  anel  hotteem 
of  the  cover  page;  and  eae:h  .succe;e;eling 
])age,  anel  the;  submission  .she)ulel 
indic:ate;,  via  l)racke;ts,  the  spe;cific 
iniormatie)!!  that  is  confielential. 


Aelelitionally,  “Business  Gonfielential” 
must  be;  inclueled  in  the;  "Type 
Geanment”  field.  Fe)r  any  submi.ssie)!! 
e:e)ntaining  hu.sine;.ss  e:e)nfielential 
infe)rmatie)u,  a  ne)n-e:e)nfiele;ntial  versieen 
mu.st  be  submilleel  separately  (/.(;..  neet  as 
part  e)f  the;  same;  suhmis.sie)n  with  the 
e:e)niidential  ve;rsie)n),  inelie;ating  where; 
e:e)nfieie;ntial  infe)rmatie)n  heis  l)e;e;n 
reelacteel.  The;  ne)n-e:e)nfiele;ntial  ve;r.sie)n 
will  he;  jjlaceel  in  the;  ele)e;ke;t  anel  eepen 
to  public  in.s))e;e:tie)n. 

Public  Viewing  of  Review  Submissions 

.Submissions  in  re;sj)e)nse  to  this 
ne)tie;e;,  e;xe:e;pt  fe)r  infe)rmatie)n  granted 
"business  confielential”  .status  unele;r  1.1 
(3"R  2003. 8.  will  be;  available  feer  i)ublic 
viewing  })ursuant  te;  1.1  GFR  2007.8  at 
htt]):// WWW’. rognlotions.gov  u])e)n 
e:e)mpletion  of  pre)c:essing.  usuallv 
within  two  weeks  of  the  relevant  elue; 
elate;  or  elate  e)f  the;  submission.  .Such 
submi.ssieens  may  be;  vie;we;el  by  e;nte;ring 
the;  e:e)untry-spe;e:ifie:  ele)e:ke;t  number  in 
the;  se;are;h  fielel  at:  http:// 

WWW’. rognlat  ions. gov. 

William  D.  )ae:ksoii. 

Ihfpiily  Assistant  I  '..S’.  'I'vadn  Haprnsantativn 
for  the  (iannrali/.od  Svstoni  of  Profornneas. 
Officn  oftho  I  ’..S’.  'I'rado  Ih’prcsantativn. 

IKR  Doe;.  2e)i;t-e)4e):i>)  Filial  2-21-i:i:  fi:4.S  am| 
BILLING  CODE  329e)-F3-P 

OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry  Trade 
Advisory  Committee  on  Small  and 
Minority  Business  (ITAC-11) 

agency:  ()ffie;e;  e)f  the;  Uniteel  .State;s 
Traele  Repre;.se;nlative;. 

ACTION:  Notice  of  a  Partially  Opeaieel 
Me;e;ting. 

SUMMARY:  The;  Inelustrv  Traele;  Aelviseerv 
Gommitte;e  on  Small  anel  Minority 
Busine;.s.s  (ITAG-11)  will  holel  a  me;e;ting 
em  Monelay,  Mare:h  4,  2013.  The;  meeting 
will  he;  e)pe;ne;el  te;  the;  |)uhlie:  fre)m  2:00 
p.m.  te)  3:30  p.m. 

DATES:  The;  meeting  is  se:hedule;el  fe)r 
M;ire:h  4.  2012  unle;s.s  eitherwise; 
neitifieel. 

ADDRESSES:  The  meeting  will  he;  helel  at 
the;  Remalel  Re;agan  Internatieinal  Traele; 
Ge;nte;r  1300  Pennsylvania  Avenue;  NW.. 
.Suite;  M800.  Training  Reeeein  A, 
Washingteni,  DG  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hell.ste;rn,  DFO  feir  TTAG-Tl  ;it 
(202)  482-3222,  De;])artme;nt  of 
Ge)mme;re:e;,  14th  .Stre;e;t  ami  Geenstitution 
Avenue;  NW.,  Washingte)n,  DG  20230. 
SUPPLEMENTARY  INFORMATION:  The 
Agenela  te)pie;s  te)  be  eli.sceisseel  are: 
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— Fxjjorl.gov  2.0  Launcli 
— Doing  Business  in  Africa  Initiative 
— Metropolitan  Export  Initiative 

I'illaiiy  Knoch, 

Deputy  Assislanl  I  '..S’.  'I'rtide  Itapresiuilulivf'. 
Fur  lnlur>>uvernmentul  Affairs  and  Pahlic 
Fn}i(i}ianuatl. 

|I  K  One.  2(na-(m.'i."i  I-ilod  2-21-1 «:4.‘)  iim| 
BILLING  CODE  3290-F3-P 

OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dispute  No.  WTO/DS447] 

WTO  Dispute  Settlement  Proceeding 
Regarding  United  States — Measures 
Affecting  the  Importation  of  Animals, 
Meat  and  Other  Animal  Products  From 
Argentina 

AGENCY:  Office  of  the  United  States 
Trade  Rejire.sentative. 

ACTION:  Notice:  recpiest  for  connnents. 

summary:  The  Office  of  the  United 
States  Trade  Rejne.sentative  (AUSTR®) 
is  jiroviding  notice  that  Argentina  has 
recpiested  the  e.stahlishinent  of  a  dispute 
settlement  panel  under  the  .t/ano^e.s-yi 
Agivaiiiant  Hstahlishinu  tha  World  Troda 
Oruoni/Aiiion  (AW  TO  Agreement®). 

That  reipiest  may  he  found  at 
ii'iriv.ir/o.o/g  contained  in  a  document 
designated  as  \VT/D.S447/2.  U.STR 
invites  written  comments  from  the 
jmhlic  concerning  the  issues  raised  in 
this  dis|)nte. 

DATES:  Although  USTR  will  accejit  any 
comments  received  during  the  conr.se  of 
the  dispute  settlement  ])rot:eedings. 
comments  should  he  snhmitted  on  or 
before  March  21. 2013.  to  he  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Buhlic  comments  should  he 
snhmitted  electronically  to 
www.rouiddtions.uov,  docket  mimher 
U.STR-2()1 3-()()()3.  If  you  are  nnahle  to 
provide  snhmissions  at 
\y\y\y.ragid(itions.uov.  plea.se  contact 
.Sandy  McKinzy  at  (202)  39.1-9483  to 
arrange  for  an  alternative  method  of 
transmi.ssion. 

If  (as  explained  below)  the  comment 
contains  confidential  information,  then 
the  comment  should  he  snhmitted  hv 
fax  only  to  .Sandv  McKinzv  at  (202) 
3‘),1-3(i40. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  ('hen,  y\ssislanl  (hmeral  Uoiinsel, 
Office  of  the  United  States  'Trade 
Repre.sentative,  ()00  17th  .Street  NVY.. 
Wa.shington.  DC  20108.  (202)  39.1-31.10. 
SUPPLEMENTARY  INFORMATION:  .Section 
127(1))  of  the  Uruguay  Round 
Agreements  Act  (“URAA”)  (19  U.S.C. 
3.137(h)(1))  rerjidres  that  notice  and 
opportunity  for  comment  he  provided 


after  the  United  .States  suhmits  or 
receives  a  recpiest  for  I  he  estahlishment 
of  a  W'TO  (lisjnite  settlement  jianel. 
Consistent  with  this  obligation.  US'TR  is 
providing  notice  that  a  dispute 
settlement  panel  has  been  established 
]nirsuant  to  the  W'TO  Dis])ute 
Settlement  Understanding  (“DSU”).  'The 
panel  will  hold  its  meetings  in  Ceneva, 
.Switzerland. 

Major  Issues  Raised  by  Argentina 

Due  to  the  |)re.sence  of  foot-aiul-moulh 
disea.se  (P'MD)  in  Argentina,  the  United 
.States  De])artment  of  Agriculture’s 
Animal  and  Plant  Health  lns])ection 
.Service  (API  IKS)  does  not  j)ermit  the 
im])ort  of  fresh  bovine  meat  (heel]  from 
Argentina.  In  December  2002,  Argentina 
submitted  an  a|)plication  for 
authorization  to  im|)ort  fresh  beef  that  is 
either  chilled  or  frozen  from  the  snh- 
natioiial  region  of  Argentina  north  of  the 
42nd  jiarallel.  In  .September  2003. 
Argentina  submitted  an  ap])lication  for 
FMD  disease-free  status  (which  would 
include  ])ermission  to  import  fresh  beef 
that  is  either  chilled  or  frozen)  with 
re.spei:t  to  a  sub-national  region 
designated  as  Patagonia  .South.  In 
December  2008,  Argentina  snhmitted  an 
a])])lication  to  API  IKS  re(iuesting  FMD 
disease-free  stains  (which  would 
include  permission  to  import  fresh  beef 
that  is  either  chilled  or  frozen)  with 
res])ect  to  a  sub-national  region 
designated  as  Patagonia  North  B.  No 
final  tiecision  has  been  reached  on  these 
a])])lications. 

In  its  recpiest  for  the  estahlishment  of 
a  ])anel,  Argentina  alleges  that  the 
regulations  and  other  measures  of 
API  IKS  as  applied  to  Argentina’s  reipie.sl 
for  imj)ort  authorization  breach  various 
provisions  of  the  Agreement  on  the 
Ai)])lication  of  Sanitary  and 
Phytosanitarv  Measures  (SP.S 
Agreement)  and  the  (jeneral  Agreements 
on  Tariffs  and  'Trade  1994  ((jA'T'T  1994). 
For  instance,  Argentina  a.sserts  that 
APHl.S’s  existing  prohibition  on  the 
importation  of  animals,  meat  and  other 
animal  products  in  connection  to  FMD 
lacks  scientific  justification  and  is 
discriminatory.  In  addition,  Argentina 
argues  that  APfll.S  has  not  processed 
Argentina’s  applications  in  a  timely 
manner. 

Public  (Comment:  Rerpiiremenls  Tor 
Submissions 

Inlere.sted  |)er.sons  are  invited  to 
submit  written  connnents  i:oncerning 
the  issues  raised  in  lids  dispute.  Persons 
may  submit  public  comments 
electronically  to  www'.raauUitions.aov 
(locket  numher  U.S'TR-2()1 3-()(K)3.  If  von 
are  nnahle  to  provide  suhmi.ssions  hv 
\y\y\y. ragiiIciiions.gov,  jilea.se  contact 


.Sandy  McKinzy  at  (202)  39.1-9483  to 
arrange  for  an  alternative  method  of 
transmission. 

'To  submit  comments  via 
www.rcigulolions.gov,  enter  docket 
numher  U.S'TR-201 3-()()()3  on  the  home 
page  and  click  “search”.  'The  site  will 
jirovide  a  search-results  Jiage  listing  all 
documents  associated  with  this  docket. 
Find  a  reference  to  this  notice  and  click 
on  the  link  entitled  "Uomment  Now!” 
(For  further  information  on  using  the 
w’ww’.rogulations.gov  Web  site,  jilease 
consult  the  re.sources  ])rovi(led  on  the 
Web  site  by  clicking  on  “1  low  to  Use 
'This  .Site”  on  the  left  side  of  the  home 
page.) 

'The  ww'w.ivgidcd ions.gov  Wah  site 
allows  users  to  provide  comments  by 
filling  in  a  “Type  ('omments”  field,  or 
by  attaching  a  document  using  an 
“U])loa(l  File”  field.  It  is  expected  that 
most  comments  will  he  provided  in  an 
attached  document.  If  a  document  is 
attached,  it  is  sufficient  to  type  “.See 
attached”  in  the  “Ty])e  (;omments”field. 

A  |)er.son  recpiesting  that  information 
contained  in  a  comment  that  he/she 
submitted,  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Uonfidential  business 
information  nnisl  be  clearly  designated 
as  such  and  the  submission  must  be 
marked  "BUSINF.SS  CONFIDENTIAL” 
at  the  to])  and  bottom  of  the  cover  page 
and  each  succeeding  page.  Any 
comment  containing  business 
confidential  information  must  be 
submitted  bv  fax  to  .Sandv  McKinzv  at 
(202)  39.1-3040. 

A  non-confidential  snmmarv  of  the 
confidential  information  mu.st  be 
submitted  to  www.regulations.gov.  The 
non-confidential  summary  will  be 
placed  in  the  docket  and  will  be  oi)en 
to  public  inspection. 

U.S'TR  may  determine  that  information 
or  advice  contained  in  a  comment 
submitted,  other  than  business 
confidential  information,  is  confidential 
in  accordance  with  .Section  131(g)(2)  of 
the  'Trade  Act  of  1974  (19  U.S.C. 
2111(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  (jualilv  as 
such,  the  submitter — 

(1)  Mu.st  clearly  so  designate  the 
informalion  or  advice; 

(2)  Must  clearly  mark  the  material  as 
“SUBMTTTFD  IN  CONFIDENCE”  at  the 
top  and  bottom  of  the  cover  ])age  and 
each  succeeding  i)age:  and 

(3)  Must  provide  a  non-confidential 
snmmarv  of  the  information  or  advice. 
Any  comment  containing  confidential 
information  must  be  submitted  bv  fax.  A 
non-confidential  summary  of  the 
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confidential  information  must  be 
sul)mitl(!(l  to  www.iattulcitions.gov.  The 
non-confidential  snmmarv  will  be 
placed  in  the  dock(!t  and  will  lx;  o])en 
to  public:  inspection. 

Pursuant  to  section  127(e)  of  the 
Drnguay  Round  Agreemcmis  Act  (  H) 
IJ.S.G.  3.'j37(e)).  lIS'l’R  will  maintain  a 
docket  on  this  dispute  settlement 
])roc(;(!ding.  docket  nnmhcir  IIS'I'R- 
201 3-()()()3.  acc(\ssil)le  to  the  puhlic  at 
w'w’w.wgiildtions.gov. 

The  ])nl)lic  file  will  include  non- 
confidential  comments  received  hy 
IISTR  from  the  ])ut)lic  rcjgarding  the 
dis])ute.  If  a  dis))ute  scilthanent  panel  is 
convemnl,  or  in  the  event  of  an  aj)peal 
from  such  a  panel,  the  following 
documents  will  he  made  available  to  the 
public  at  www.ustr.gov:  the  United 
States’  submissions,  any  non- 
c:onfidential  submissions  received  from 
other  ])articipants  in  the  dispute,  and 
any  non-confidential  snmmaricjs  of 
suhmissions  received  from  other 
])articipants  in  the  dis])ute. 

In  the  event  that  a  disjnite  settlement 
panel  is  convened,  or  in  the  event  of  an 
appeal!  from  such  a  jianel.  and,  if 
ap|)licable,  the  re])ort  of  the  A])pellate 
13ody,  will  also  he  available  on  the  Weh 
site  of  the  World  Trade  Organization,  at 
u'U'UMr/o.fXg.  Uomments  open  to  public 
inspection  may  be  viewed  at 
www.rcgiilcitions.^ov. 

Juiin  Milliiii, 

Assistant  I  Uiitad  Statas  Trade  Itepivsentative 
for  Monitorint'  and  Enforeenwnt. 

IKK  iJoc.  :^(U;i-()41.'i:i  Kilod  2-n-\:V.  8:4.'>  iiml 
BILLING  CODE  3290-F3-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Government/Industry  Aeronautical 
Charting  Forum  Meeting 

agency:  Federal  Aviation 
Admini.stration  (FAA),  DO'!'. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  the  bi¬ 
annual  meeting  of  the  Federal  Aviation 
Administration  (FAA)  Aeronautical 
Charting  Forum  (A(iF)  to  di.scuss 
informational  content  and  design  of 
aeronautical  charts  and  related 
|)roducts,  as  well  as  instrument  flight 
])rocedures  develo])ment  jiolicy  and 
design  criteria. 

DATES:  The  A(]F  is  .sei)arated  into  two 
distinct  groups.  The  In.strument 
Procedures  (h'oup  (IPC)  will  meet  April 
23,  2013  from  8:30  a.m.  to  .'j:00  p.m.  The 
Charting  Group  will  meet  Ajiril  24  and 
25,  2013  from  8:30  a.m.  to  3:00  p.m. 


ADDRESSES:  ’I'lie  meeting  will  be  ho.sted 
by  Innovative  .Solutions  International,  a 
Pragmatics.  Inc.  (;om])any  at  1701 
Husine.ss  Center  Drive.  Reston,  VA 
20100. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  Instrunumt 
Procedures  Croup,  contac:t  Thomas  Iv 
Schneider,  l'’AA,  Flight  Procedures 
Standards  Pranch,  AF,S-420.  0500 
South  MacArthur  Plvd..  P.O.  Box  25082, 
Oklahoma  C.itv,  OK  73125;  tele])hone: 
(405)  0.54-58.52,  fax:  (405)  0.54-2528. 

For  information  relating  to  the 
(Charting  Croup,  contact  Valerie  .S. 
Watson.  FAA.  National  Aeronautical 
Navigation  Products  (AeroNav 
Products),  Quality  Assurance  K 
Regulatory  Su])port,  A)V-3,  1305  East- 
West  Highway,  SSMC4,  Station  4040, 
.Silver  .Sj)ring,  MD  20010;  telephone; 

(301)  427-51.5.5.  fax:  (301 )  427-541 2. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  02^03;  5  U.S.C. 
A])p.  11),  notice  is  hereby  given  of  a 
meeting  of  the  FAA  Aeronautical 
Charting  Forum  to  Ixi  held  from  April  23 
through  April  25.  2013,  from  8:30  a.m. 
to  5:00  p.m.  at  Innovative  .Solutions 
International  (ISI).  a  Pragmatics  Inc. 
Company,  at  their  offices  at  1701 
Husine.ss  Center  Drive,  Reston,  VA 
20100. 

I’lie  Instrument  Procedures  Croup 
agenda  will  include  briefings  and 
di.sc;u.ssions  on  recommendations 
regarding  pilot  procednnis  for 
instrument  ilight,  as  well  as  criteria, 
design,  and  developmental  policy  for 
instrument  approach  and  departure 
procedures. 

rhe  Charting  Cronj)  agenda  will 
include  briefings  and  discussions  on 
recommendations  regarding 
aeronautical  charting  specifications, 
flight  information  })roduct.s,  and  new 
aeronautical  charting  and  air  traffic 
control  initiatives.  Attendance  is  open 
to  the  interested  ])uhlic.  hut  will  be 
limited  to  the  .s])ace  available. 

Please  note  the  following  special 
security  recpiirements  for  access  to  the 
Pragmatics,  Inc.  (ior])oration 
Head(|uarter.s.  A  picture  l.D.  is  recjuired 
of  all  l),S  citizens.  All  foreign  national 
partici])ant.s  are  nxpnred  to  have  a 
l)a.ssj)ort.  Additionally,  not  later  than 
April  5.  2013,  foreign  national  attendees 
must  provide  their  name,  countrv  of 
citizenshij),  compauv/organization 
repre.senting,  and  countrv  of  the 
company/organization.  .Send  the 
information  to:  Christy  Nettleton, 
Innovative  .Solutions  International, 

FAA,  Flight  Procedures  lm])lementation 
K  (Iversight  Branch.  AF.S-40().  0500 
.South  MacArthur  Blvd.,  P.O.  Box  25082, 


Oklahoma  City.  OK,  or  via  Email 
(])referred)  to; 

CAu'istv.vti'.n(dtUdon@f(m.gov.  Foreign 
nationals  who  do  not  ])rovide  the 
reejuired  information  will  not  be 
allowed  entrance— NO  EXCEPTIONS. 

'fhe  puhlic  must  make  arrangements 
by  April  5,  2013.  to  pre.sent  oral 
statements  at  the  meeting.  'Fhe  jniblic 
may  present  written  statements  and/or 
new  agenda  items  to  the  committee  bv 
providing  a  copy  to  the  person  listed  in 
the  FOR  FURTHER  tNFORMATtON  CONTACT 
section  not  later  than  April  5.  2013. 
Puhlic  statements  will  only  be 
considered  if  time  ])ermits. 

IssiKul  in  Washington.  DC.  on  Foljinarv  19. 
2013. 

Valerie  S.  Watson. 

Co-CInnr.  Aeronantieal  Charting  Fornni. 

|FR  Doc.  2(li;M)412:t  Fihut  2-21-i:»;  H:4.‘j  anil 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

Notice  of  Applications  for  Modification 
of  Special  Permit 

agency:  Pi])eline  and  Hazardous 
Materials  .Safetv  Administration 
(PHM.SA).  DOT. 

ACTION:  List  of  applications  for 
modification  of  special  permits. 

SUMMARY:  In  accordance  with  tin; 
])rocedures  governing  the  application 
for.  and  the  jirocessing  of.  special 
l)ermits  from  the  Dej)artment  of 
Transportation's  Hazardous  Material 
Regulations  (49  (iFR  part  107,  .snhpart 
B).  notice  is  hereby  given  that  the  Office 
of  Hazardous  Materials  .Safety  has 
received  the  applications  de.scribed 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  puhlic  notice. 
Becan.se  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  thev  are 
not  repealed  here.  Reejuests  for 
modification  of  special  permits  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  de.scribed  in  footnotes  to  the 
application  number.  Ajijilicalion 
uumb(!r.s  with  the  .suffix  "M”  denote  a 
modification  recpiest.  The.se 
a])])lications  have  been  separated  from 
the  new  application  for  special  permits 
to  facilitate  proc;e.ssing. 

DATES:  Comments  mu.st  be  received  on 
or  before  March  1 1 . 201 3. 

Addrass  (A)nini(nits  To:  Record 
Center.  Pipeline  and  Hazardous 
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Materials  .Safety  Adiiiiiiistration,  IJ..S. 
13(!))artment  of  Transportation, 
Washington,  Dti  20500. 

(ioininents  should  reler  to  the 
a])pli(:ation  nninher  and  lx;  submitted  in 
triplicate.  If  confirmation  ofreccnpt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  |)ostc:ard  showing 
the  special  |)(!rmit  numlMir. 


FOR  FURTHER  INFORMATION  CONTACT: 

(’,o])i(!.s  of  tin;  a])plications  are  availahh; 
for  inspection  in  the  Records  (xmter. 
Fast  building,  FI  11 1-30,  1200  New 
)er.s(!y  Avenue  .Southcxist,  Washington 
DC,  or  at  htlp-J/vagulations.^ov. 

This  notice  of  niceipt  of  a|)])lications 
for  modification  of  s])ecial  permit  is 
])nhlish(!d  in  accordanci;  with  Fart  107 


of  the  Feihiial  hazardous  materials 
transportation  law  (40  ll..S.(].  5117(1)); 
40  CFR  1.53(1))). 

i.sKii(!(l  in  Wasliington,  DCi.  on  I'nln  nary  7, 
2013. 

Donald  liiirger, 

C/n'e/.  (Uuuu'dl  Approval  (ind  Parmilf^. 


Application 

No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  special  permits  thereof 

MODIFICATION  SPECIAL  PERMITS 

1091 5-M  ... 

Luxfer  Gas  Cylinders  Riverside,  CA 

49  CFR  173.302a, 
173.304a  and 

180.205. 

To  modify  the  special  permit  to  authorize  a  new 
maximum  allowable  working  pressure  and 
maximum  allowable  strength  stiffness. 

12531-M  ... 

Worthing  Cylinder  Corporation  Co¬ 
lumbus,  OH. 

49  CFR  173.302(a), 
173.304(a), 

173.304(d), 

178.61(b),  178.61(f), 
178.61(g),  178.61(i) 
and  178.61  (k). 

To  modify  the  special  permit  to  authorize  a 
Class  8  packaging  group  1  material. 

13336-M  ... 

Renaissance  Industries  Sharpsville, 
PA. 

49  CFR  173.302(a)(1) 
and  173.304. 

To  modify  the  special  permit  to  authorize  addi¬ 
tional  seamless  stainless  steel  type  304 
packaging  and  remove  requirements  when 
reoffered  for  transportation. 

13581-M  ... 

Bengal  Products  Inc.  Baton,  Rouge, 
LA. 

49  CFR  173.306(a)(3)  .. 

To  modify  the  special  permit  to  reflect  current 
statutes  and  regulations  LA  pertaining  to  con¬ 
sumer  commodities. 

14576-M  ... 

Structural  Composites  Industries 
(SCI)  Pomona,  CA. 

49  CFR  173.302a  and 
173.304a. 

To  modify  the  special  permit  to  authorize  addi¬ 
tional  Division  2.1  and  2.2  materials  and  add 
Division  2.3  materials. 

15136-M  ... 

Luxfer  Gas  Cylinders  Riverside,  CA 

49  CFR  173.302a, 
173.304a,  and 

180.205. 

To  modify  the  special  permit  to  authorize  a  new 
maximum  allowable  volume  and  allowable 
contents. 

|I  K  Ddc.  20i:f-0:i7a.")  MIimI  2-21-i;i;  K:4.'')  ani| 
BILLING  CODE  4909-60-M 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

Notice  of  Application  for  Special 
Permits 

agency:  Fipeline  and  Hazardous 
Materials  .Safety  Administration 
(FHM.SA).  DOT. 

ACTION:  Fist  of  aj)plications  for  special 
permits. 

SUMMARY:  In  accordance)  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  si)ecial 
j)ermit.s  from  the  De])artment  of 


rrans])ortation's  Hazardous  Material 
Regulations  (49  CFR  Fail  107,  .Sul)])art 
B).  notice  is  hereby  given  that  the  Office 
of  I  lazardons  Materials  .Safety  has 
received  the  a])])lication  de.scribed 
herein.  Fach  mode  of  trans])ortation  for 
which  a  particular  s])ecial  permit  is 
recpiested  is  indicated  by  a  number  in 
the  “Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel. 
4 — Cargo  aircraft  only,  .5 — Fassenger- 
carrying  aircraft. 

DATES:  (iomments  must  be  received  on 
or  before  March  25,  2013. 

ADDRESS  COMMENTS  TO:  Record  Center, 
Fi])eline  and  Hazardous  Materials  .Safety 
Administration,  IJ..S.  Deparlment  of 
Trans|)ortation,  Washington,  DC  205tK). 

Comments  should  refer  to  the 
ap])licalion  nnmher  and  he  submitted  in 


triplicate.  If  confirmation  of  recei])t  of 
comments  is  desired,  include  a  self- 
addressed  stam])ed  postcard  showing 
the  si)ecial  permit  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
(io])ies  of  the  aj)])lications  are  available 
for  inspection  in  the  Records  (Center, 
East  Building.  FHH-30,  1200  New 
Jersey  Avenue  .Southeast,  Washington 
DC]  or  at  http://ioauhitions.gov. 

'rhis  notice  of  receipt  of  a])j)lications 
for  special  permit  is  published  in 
accordance  with  Fart  107  of  the  Federal 
hazardous  materials  transjiortation  law 
(49  U..S.C.  5117(1));  49  CFR  1.53(1))). 

Issued  in  Wasliinglon.  DC],  on  l-'nlniiarv  7. 
201 3. 

Donald  Biirgor, 

(Ihiof.  (tonoral  Approvals  Porinits. 


Application 

No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  special  permits  thereof 

1“ 

NEW  SPEC!/ 

\L  PERMITS 

1 — 

15792-N  ... 


B 


American  Spraytechorth  Branch, 
NJ. 


49  CFR 

173.306(a)(3)(v). 


To  authorize  the  transportation  in  commerce 
of  certain  aerosols  containing  a  Division 
2.2  compressed  gas  in  non-refillable  aer¬ 
osol  containers  which  are  not  subject  to  the 
hot  water  bath  test,  (mode  1). 
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Application 

No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  special  permits  thereof 

15798-N  ... 

Lockheed  Martin  Aeronautics 
Company  Fort  Worth,  TX. 

49  CFR  173.62  . 

To  authorize  the  transportation  in  commerce 
of  aircraft  fuselage  assembles  containing 
explosives  in  alternative  packaging,  (modes 
1,  3,  4). 

15799-N  ... 

Consumer  Products  Safety  Com¬ 
mission  (CPSC). 

49  CFR  173.21(i)  . 

To  authorize  the  one  way  transportation  in 
commerce  of  lighters  without  LA  approvals, 
(modes  1,  4). 

15800-N  ... 

EQ  Industrial  Services,  Inc.  Ypsi- 
lanti.  Ml. 

49  CFR  173.51(a), 
173.56(i). 

To  authorize  the  transportation  of  small  arms 
cartridges,  flares,  and  other  similar  explo¬ 
sives  that  have  been  desensitized  to  re¬ 
move  their  explosive  characteristics,  as  Di¬ 
vision  4.1  flammable  solids,  (mode  1). 

15804-N  ... 

ThermoFisher  Scientific,  LLC 
Pittsburgh,  PA. 

49  CFR  172.101,  HMT 
Column  (7),  and 
107.102  Special 
Provision  N5. 

To  authorize  the  transportation  in  commerce 
of  dry  titanium  powder  in  glass  packaging, 
(modes  1,  2,  3). 

15806-N  ... 

Precision  Technik  Atlanta,  GA  . 

49  CFR  173.201, 
173.202,  173.203, 
173.302a,  173.304a, 
and  180.209. 

To  authorize  the  manufacture,  mark,  sell,  and 
use  of  non-DOT  Specification  salvage  cyl¬ 
inders. 

15807-N  ... 

U.S.  Department  of  Defense 
(DOD)  Scott  AFB,  IL. 

49  CFR  171.22(e), 
172.101  Column 
(9A),  and  (9B), 

173.62. 

To  authorize  the  transportation  of  forbidden 
explosives  by  air.  (modes  1 ,  2,  3,  4,  5). 

15808-N  ... 

U.S.  Department  of  Defense 
(DOD)  Scott  AFB,  IL. 

49  CFR  171.22(e), 
172.101  Column 
(9A),  and  173.62. 

To  authorize  the  transportation  of  forbidden 
explosives  by  air.  (modes  1,  2,  3,  4,  5). 

15809-N  ... 

Olin  Corporation  Oxford,  MS  . 

49  CFR 

173.63(b)(2)(v). 

To  authorize  the  transportation  in  commerce 
of  .17  caliber  rim-fire  cartridges  loosely 
packed  in  strong  outside  packagings. 
(modes  1,  2,  3,  4,  5). 

15810~N  ... 

Action  Manufacturing  Company 
Atglen,  PA. 

49  CFR  173.56  . 

To  authorize  the  one-way  transportation  of 
certain  off-spec  military  explosives  to  an 
approved  disposal  facility  without  an  EX 
classification,  (mode  1). 

Il'K  Ooc.  Kilod  «:4r>  mill 

BILLING  CODE  4910-60-M 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

List  of  Special  Permit  Applications 
Delayed  180  Days 

agency:  Pipoline  and  Hazardous 
Materials  Safety  Adniinistration 
(PHMSA),  DOT. 

ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
re(|uireinents  of  40  IJ.S.O.  .'5117(c), 
PHMSA  is  publishing  the  following  li.st 


of  special  permit  ai)i)lications  that  have 
been  in  jirocess  for  180  days  or  more. 
The  reason(s)  for  delay  and  the  ex])ected 
completion  date;  for  action  on  each 
application  is  provided  in  association 
with  each  identified  ai)])lication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Pacpiet,  Director.  Office  of 
Hazardous  Materials  Special  Permits 
and  Approvals.  Pipeline  and  Hazardous 
Materials  Safety  Administration.  IJ..S. 
De])artment  of  Transportation.  East 
Building.  PHH-3().  1200  New  Jersey 
Avenue  Southeast,  Washington,  DC 
20.'500-0001,  (202)  3 00-4 .'5 3. '5. 

Key  R*  “Reason  for  Delay” 

1.  Awaiting  additional  information  from 
applicant 


2.  Extensive  |)ul)lic  comment  under 

review 

3.  A])plication  is  tec:hnically  com])lex 

and  is  of  significant  impact  or 
precedenl-.setting  and  recpiires 
extensive  analysis 

4.  Staff  review  delayed  by  other  priority 

issues  or  volume  of  special  |)ermit 
aj)plications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 
M — Modification  recpiest 
R — Renewal  Retpiest 
P — Party  To  Exemption  Recpiest 

Issued  in  W'asliington.  IXJ.  on  Milirnary  7, 
20i:i. 

Donald  Burger, 

(Jhiaf.  (icnanil  Approvals  (iiid  Parmils. 


Application  No. 

Applicant 

Reason  for 
delay 

Estimated  date 
of  completion 

MODIFICATION  TO  SPECIAL  PERMITS 

14562-M  . 

The  Lite  Cylinder  Company  Franklin,  TN  . 

3 

05-31-2013 

NEW  SPECIAL  PERMIT  APPLICATIONS 
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Application  No. 

Applicant 

Reason  for 
delay 

Estimated  date 
of  completion 

RENEWAL  SPECIAL  PERMITS  APPLICATIONS 

14455-R  . 

EnergySolutions,  LLC  Oak  Ridge,  TN  . 

3 

03-31-2013 

15228-R  . 

FedEx  Express  Memphis,  TN  . 

3 

03-31-2013 

IKK  l)(H..  Filed  2-21-i:i:  K:dr.  aiiil 

BILLING  CODE  4910-60-M 


DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

Office  of  Hazardous  Materials  Safety 
Actions  on  Special  Permit  Applications 

agency:  I’ijuiline  And  Hazardoii.s 
Materials  Safety  Administration 
(PHMSA).  Dtrr. 


ACTION:  Notice  of  actions  on  .Special 
Fermit  Applications. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  jiroce.ssing  of,  s])ecial 
permits  from  the  Dejiarlment  of 
Transportation’s  Hazardous  Material 
Regulations  (49  CFR  part  107,  suhpart 
13).  notice  is  hereby  given  of  the  actions 
on  sjiecial  permits  applications  in 
Oanuary  to  )anuary  2013).  'The  mode  of 
transportation  involved  are  identified  by 
a  number  in  the  “Nature  of 
Application”  portion  of  the  table  below 


as  follows;  1 — Motor  vehicle,  2 — Rail 
freight.  3 — (largo  vessel,  4 — (largo 
aircraft  only,  .'i — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  MR  rejn'esent  a])])lications 
for  Fmergcmcy  .Sjiecial  Permits.  It 
should  he  notcid  that  some  of  the 
.sections  cited  were  those  in  effect  at  the 
time  certain  special  permits  were 
issued. 

Issued  ill  Wasliiiiglon.  Dd.  on  F'eliruarv  7. 
2013. 

Donald  Burger, 

Cluiif,  Special  Permits  and  Approvals  Branch. 


S.P.  No. 

Applicant  j 

Regulations(s)  j 

Nature  of  special  permit  thereof 

Modification  Special  Permit  Granted 

11914-M  . 

Cascade  Designs,  Inc.  Se¬ 
attle,  WA. 

49  CFR  173.304(d)(3)(ii);  178.33  . 

To  modify  the  special  permit  to  authorize  cargo  only 
aircraft. 

11273-M  . 

Cherry  Air,  Inc.  Addison, 

TX. 

49  CFR  Part  107,  Subpart  B,  Appendix  B 
with  exceptions;  172.101; 

172.204(c)(3);  173.27(b)(2)(3); 

175.30(a)  (1). 

To  modify  the  special  permit  to  authorize  Division  1.5 
and  1.6  explosives  which  are  forbidden  or  exceed 
the  quantity  limitation  authorized  for  transportation 
by  cargo  aircraft. 

15599-M  . 

Vodik  Labs,  LLC  (formerly 
Ovonic  Hydrogen  Sys¬ 
tems)  Fort  Worth,  TX. 

49  CFR  173.311  . 

To  modify  the  special  permit  originally  issued  on  an 
emergency  basis  to  authorize  an  additional  two 
years. 

15461-M  . 

Kidde  Products  High 
Bentham. 

49  CFR  171.23 . 

To  modify  the  special  permit  to  extend  the  expiration 
date  and  add  an  additional  location  to  the  authorized 
shipment  locations. 

15634-M  . 

SodaStream  USA  Cherry 

Hill,  NJ. 

49  CFR  171. 2(k)  . 

To  modify  the  special  permit  to  authorize  rail  freight, 
cargo  vessel,  cargo  aircraft,  and  passenger  aircraft 
as  additional  modes  of  transportation. 

15689-M  . 

AVL  Test  Systems  Inc. 
Plymouth,  Ml. 

49  CFR  172.200,  177.834  . 

To  reissue  the  special  permit  originally  issued  on  an 
emergency  basis  and  add  rail  freight  as  an  addi¬ 
tional  mode  of  transportation  authorized. 

15664-M  . 

Pollux  Aviation  Ltd. 

Wasilla,  AK. 

49  CFR  172.101  Column  (9B); 
175.30)(a)(1). 

To  modify  the  special  permit  originally  issued  on  an 
emergency  basis  to  routine  with  a  two  year  renewal. 

New  Special  Permit  Granted 


15638-N  . 

Lantis  Productions  Inc.  dba 
Lantis  Fireworks  &  La¬ 
sers  Draper,  UT. 

49  CFR  172.101,  172.204(c)(3),  173.27, 
175.30(a)(1),  175.320. 

Authorizes  the  transportation  of  Fireworks,  Division 
1.3G,  UN0335  by  cargo  aircraft  only,  which  is  other¬ 
wise  forbidden  for  air  transportation,  (mode  3) 

15693-N  . 

Croman  Corporation  White 
City,  OR. 

49  CFR  172.101  Column  (9B); 
172.204(c)(3);  173.27(b)(2); 

175.30(a)(1);  172.200;  172.301(c); 

175.75. 

To  authorize  the  transportation  in  commerce  of  certain 
hazardous  materials  by  Part  133  Rotorcraff  External 
Load  Operations,  attached  to  or  suspended  from  an 
aircraft,  without  meeting  certain  hazard  communica¬ 
tion  and  stowage  requirements,  (mode  4) 

15706-N  . 

Viking  Packing  Specialist 
Tulsa,  OK. 

49  CFR  106,  107,  171-180;  173.13(a); 
173.13(b);  173.13(c)(1)(ii); 

1 73.1 3(c)(1  )(iv);  1 73. 1 3(c)(2)(iii). 

To  authorize  the  manufacture,  mark  and  sale  of  spe¬ 
cially  designed  combination  type  packaging  for 
transporting  certain  hazardous  materials  in  limited 
quantities  without  required  labelling  and  placarding, 
(modes  1 , 2,  4,  5) 

15707-N  . 

Air  Products  and  Chemi¬ 
cals,  Inc.  Allentown,  PA. 

49  CFR  173.240;  173.242;  176.83  . 

To  authorize  the  transportation  in  commerce  of  a  gas 
purification  apparatus  containing  bulk  quantities  of 
certain  Division  4.2  (spontaneously  combustible)  sol¬ 
ids  in  non-DOT  specification  stainless  steel  pressure 
vessels,  (modes  1,  2,  3) 
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S.P.  No. 

Applicant 

Regulations(s) 

Nature  of  special  permit  thereof 

15713-N  . 

Bulk  Tank  International 
Guanajuato,  Mexico. 

49  CFR  178.345-2;  178.346-2; 

178.347-2;  178.348-2. 

To  authorize  the  manufacture,  marking,  sale  and  use 
of  DOT  400  series  cargo  tanks  using  alternative  ma¬ 
terials  of  construction,  specifically  duplex  stainless 
steels,  (mode  1) 

15726-N  . 

Giant  Resource  Recovery 
Sewickley,  PA. 

49  CFR  173.306(k)(2);  173.156(b)  . 

To  authorize  the  transportation  in  commerce  of  waste 
aerosol  cans  in  intermediate  bulk  containers  without 
covering  or  clipping  the  valve  stems,  (mode  1) 

15765-N  . 

Delphi  Automotive  Sys¬ 
tems,  LLC  WARREN  OH. 

49  CFR  173.306(k)(2);  173.156(b)  . 

To  authorize  the  manufacture,  mark,  sale  and  use  of  a 
UN4B  aluminum  box  used  for  the  transportation  in 
commerce  of  damaged  or  defective  lithium  ion  bat¬ 
teries  (originally  approved  under  CA201 1050032) 
that  do  not  meet  the  requirements  of  §  173.185(a). 
(modes  1 ,  3) 

Emergency  Special  Permit  Granted 


12396-M  . 

National  Aeronautics  and  49  CFR  180.209  and  173.302a  . 

To  modify  the  special  permit  to  authorize  a  lithium  bat- 

Space  Administration 

tery  along  with  the  SAFER  assembly  (modes  1,  3,  4, 

Washington,  DC. 

5) 

15793-N  . 

Northern  Air  Cargo  Anchor-  49  CFR  172.101  Column  (9B)  . 

To  authorize  the  one-time  transportation  of  Division  1.3 

age,  AK. 

Fireworks  within  the  State  of  Alaska  where  no  other 

means  of  transportation  is  available,  (mode  4) 

New  Special  Permit  Withdrawn 


15771-N  . 

McLane  Company,  Inc. 
Temple,  TX. 

49  CFR  49  CFR  Part  173.308  (e)  . 

Renewal  of  SP  14600  permitting  up  to  5000  cigarette 
lighters  in  a  truck,  (mode  1) 

15784-N  . 

C  L  Smith  Company  Saint 
Louis,  MO. 

49  CFR  173.13(c)(i),  (ii),  (iii)  . 

(To  authorize  the  manufacture,  mark,  sale  and  use  of 
the  specially  designed  combination  packagings  de¬ 
scribed  herein  for  transportation  in  commerce  of  the 
materials  listed  in  paragraph  6  without  hazard  labels 
or  placards,  with  quantity  limits  not  exceeding  3.1 
kg.  (modes  1,  2,  3,  4,  5) 

Emergency  Special  Permit  Withdrawn 


49  CFR  173.306(f)(1)  thru  (f)(4) 


To  authorize  the  transportation  in  commerce  of  a  hy¬ 
draulic  strut  accumulator  containing  nonliquefied, 
nonflammable  gas  and  a  Class  3  combustible  liquid, 
(modes  1,  2,  3,  4,  5) 


IKK  Doc.  2()K!-0:!7mi  Kilod  iim| 

BILLING  CODE  4909-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  AB  1108X] 

Blacklands  Railroad,  Inc. — 
Discontinuance  Exemption — In  Rusk 
County,  TX 

On  Felrriiary  4,  2013.  blacklands 
Railroad,  Inc.  (Blacklands)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
p(!tilion  under  40  IJ.S.C.  10302  lor 
exemption  from  the  prior  apjjroval 
rec|nirements  of  40  IJ.S.O.  10003  to 
discontinue  lea.se  operations  over  a  0.0- 
mile  line  of  railroad  owned  hv  the  Rusk 
County  Rural  Rail  District  (RCRRD) ' 
between  milepost  15.2  and  milepost 
10.1  at  Henderson,  in  Rusk  County,  Tex. 

'On  liinuarv  18.  2()i:i.  RORRI)  liliul  a  petition  lor 
(exemption  to  abandon  the  Line.  See  Husk  (hUy. 
HurnI  Hiiil  Disl. — Alntu.  Hsemplion—in  Husk  L'nty.. 
Tex..  Dock(!t  No.  AB  tlllSX. 


(the  Line).-  The  line  traverses  II.S. 

Postal  Service  Zip  Code  75052.  There 
are  no  stations  on  the  Line.  According 
to  the  petition,  there  has  been  no  local 
traffic  on  the  Line  since  Angicst  2011, 
and  the  Line  is  stub-ended  and  therefore 
not  capable  of  handling  overhead  traffic. 

The  interest  of  railroad  emj)loyees 
will  he  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  Uoilroad- 
Ahondoninent  Portion  Ooshen  Branch 
Between  Fiilh  Amnion,  in  Bingham  (r 
Bonneville  Oonnties,  Idaho,  300  l.C.C. 

01  (1070). 

Bv  issuance  of  this  notice,  the  Board 
is  in.stitnting  <in  exemi)tion  |)roceeding 
])nrsuant  to  40  ll.S.C.  10502(1)).  A  final 
decision  will  be  issued  no  later  than 
May  24,  2013. 

Because  this  is  a  discontinuance 
])roceeding  and  not  an  ahiindonment. 
interim  tniil  nse/rail  banking  and  public 
u.s(!  conditions  are  not  appropriate. 
Similarlv,  no  environmental  or  historic 

-  BIcickliinds  wa.s  {^runted  authority  to  loaso  and 
o|((!iat(!  th(!  Lino  in  tllaekliuuls  Huilruud.  Inc. — 
Lxise  fr  Operation  Hxemplion — Husk  County  Hural 
Hail  llistriet.  KD  :t,'>:i27  (.STB  sorvod  Doc.  1 1 . 200!)). 


doenmentation  is  re{|uired  under  40 
CFR  1105.6(c)(2)  and  1105.8(1)). 

Ativ  offer  of  financial  assistance 
(OFA)  under  40  CFR  1152.27(h)(2)  to 
subsidize  continued  rail  service  will  he 
due  no  later  than  June  3,  2013,  or  10 
days  after  service  of  a  decision  granting 
the  petitioti  for  exemption,  whichever 
occurs  sooner.  Each  OFA  to  subsidize 
continued  rail  service  must  be 
accomj)anied  bv  the  filing  fee,  which  is 
curretitlv  set  at  Si, 600.  See  40  CFR 
1002.2(0(25). 

All  filings  it)  re.sj)on.se  to  this  notice 
tnn.st  refer  to  Docket  No.  AB  1108X  and 
tnnst  be  sent  to:  (1)  Surface 
I’nmsportation  Board,  305  E  Street  S\V., 
Washingloti,  DC  20423-0001:  atid  (2) 
Karl  Morell,  Ball  Janik  LLP,  655 
Fifteenth  .Street  N\V.,  .Suite  225, 
Washington,  DC  20005.  Replies  to  the 
petition  are  due  on  or  before  March  14, 
2013. 

Persons  seeking  further  information 
concerning  di.sconti nuance  procedures 
mav  contact  the  Board’s  Office  of  I’ublic 
Assistance,  Covernmental  Affairs,  and 
Compliance  at  (202)  24.5-0238  or  refer 
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to  the  iull  cibaiuioniueiit  and 
discontinuance  regnlalions  at  40  (IFR 
part  11. ‘>2.  QiKistions  concerning 
environmental  issues  may  be  dinicted  to 
tbe  Hoard’s  OHice  ot  loivironmental 
Analysis  at  (202)  24.'j-()3(),‘>.  (Assistance 
Ibr  the  bearing  impainul  is  available 
through  the  Federal  Inibrmation  Kelav 
.Service  (FIRS)  at  l-«()0-«77-«330.| 
Hoard  decisions  and  notices  an; 
available  on  our  Web  site  at 
\v\v\v.sth.(i()t.‘’()\'. 

l)(H;i(lt!(l:  l''(!l)niiirv  19.  2(11:1. 
liv  IIh!  Hoard.  Rachid  I).  (:ain])lu41. 

DiriKlor.  Oliict!  ol  Hmciiiuliiigs. 

Derrick  A.  (iardner. 

Civanmci'  (Jiark. 

Il-K  Doc.  2in;i-04i:i2  I'ilod  2-21-i;i;  H:45  anil 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

Feln  uarv  10.  201  :i. 

The  I3eparlment  oi  the 'ITeasurv  will 
submit  the  iollowing  inlormation 
collection  recpiest  to  tbe  Of! ice  ol 
Management  and  Hndgel  (OMH)  lor 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  ol 
IlHKo.  Public  Law  104-13.  on  or  alter  the 
date  ol  iniblication  ol  this  notice. 

DATES:  Comments  should  be  rc'ceived  on 
or  before  March  2.'j.  2013  to  he  a.ssnred 
of  consideration. 

ADDRESSES:  .Send  comments  regarding 
the  burden  e.stimate.  or  anv  other  aspect 
of  the  information  collection,  including 
suggestion  for  iTulucing  the  hurden.  to 

(1)  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Hndget.  Attention:  Desk  Officer  for 
'Lreasury.  New  Kxecutive  Office 
Hnilding.  Room  1()23.'5.  Washington.  DC 
20.'i()3.  or  email  at 

()mA_Suhmissi()n@()MB.I‘()P.  GO\ '  and 

(2)  Treasury  PRA  Clearance  Officer. 

17.50  Penn.sylvania  Ave.  NW..  .Suite 
8140.  Washington.  DC  20220.  or  email 
at  PIi/\@t ivcisun' .}>ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Co])ies  of  the  submis.sion(s)  may  be 
obtained  by  calling  (202)  027-3331. 
email  at  PHA@tr(!(isuiT.>>ov.  or  the  entire 
information  collection  recpie.st  may  be 
found  at  \vi\'iv.iv;^i nfo.gov. 

Financial  (Times  Enforcement  Network 
(FinCEN) 

OMB  iVt/m/jcr;  1500-0040. 

Tvpo  of  Boviow:  Revision  of  a 
currently  apjiroved  collection. 

Tillo:  Expansion  of  Sjiecial 
Information  .Sharing  Procedures  to  D(!ter 


Money  Laundering  and  'I’errori.st 
Activity. 

The  relevant  Hank  .Secrecy 
Act  ("H.SA")  information  sharing  rules 
allows  certain  foreign  law  enforcement 
agencies,  and  .State  and  local  law 
enforcconent  agencies,  to  submit 
recpiesls  for  information  to  financial 
institutions.  The  rule  al.so  clarifies  that 
FinCEN  it.self.  on  its  own  behalf  and  on 
behalf  of  other  ai)|)ropriate  com])onents 
of  the  Department  of  the  Treasury,  mav 
submit  such  recpiests.  Modification  of 
the  information  sharing  rules  is  a  part  of 
the  Department  of  the  Treasury’s 
continuing  effort  to  increa.se  the 
efficiency  and  effectiveness  of  its  anti¬ 
money  laundering  and  counter-terrorist 
financing  policies. 

Affoctod  Public:  Private  .Scictor: 
HusiiKLsses  or  other  for-|n’ofits. 

Pstiinatcd  Total  Burden  Hours: 
l.()87.23(). 

Dawn  D.  Wnlfgaiig. 

Treasury  Pit  A  CAearanca  ( )fficer. 

H  R  tloc.  2(li;t-(l4122  I'ihul  2-21-i:i:  !t;4.'j  ani| 
BILLING  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Identification  of  Additional  Vessels 
Pursuant  to  the  Iranian  Transactions 
and  Sanctions  Regulations  and 
Executive  Order  13599 

agency:  Office  of  Foreign  A.ssets 
Control.  Treasury. 
action:  Notice. 

SUMMARY:  The  'rreasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OF’AC”)  is  publishing  the  names  of 
thirty-sevioi  ves.sels  identified  as 
projierty  owned  or  controlled  by  the 
Covernment  of  Iran  under  the  Iranian 
Transactions  and  .Sanctions  Regulations, 
31  CFR  part  580,  (“IT.SR”)  and 
Executive  Ord(!r  13599.  and  is  ujidating 
the  entries  on  OFAC’s  list  of  .Specially 
Designated  Nationals  and  blocked 
Persons  to  identify  the  new  names  and/ 
or  other  information  given  to  those 
vessels. 

DATES:  The  identification  and  ujidates 
made  by  the  Director  of  OFAC;  of  the 
vessels  identified  in  this  notice, 
pursuant  to  the  I'f.SR  and  Exiicntive 
Order  13599,  is  effective  Februarv  (i. 
2013. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Assistant  Director.  .Sanctions 
(Compliance  and  Evaluation.  Office  of 
Foreign  A.ssets  (Control,  Department  of 
the  Treasury.  Washington.  D(C  20220, 
Tel.:  202/022-2490. 


SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  Of’AfC  are 
available  from  01v\(C’.s  Web  site 
(u'W'W’.Ircus.gov/ofac)  or  via  facsimih! 
through  a  24-hour  fax-on-demand 
.service,  Tel.:  202/022-0077. 

Hackgroiind 

On  F(;bruarv  5.  2012.  the  President 
issued  Executive  Order  13599, 

“blocking  Proj)erty  of  the  (Covernment 
of  Iran  and  Iranian  F’inancial 
Institutions"  (the  “Order").  .Section  1  (a) 
of  the  Order  blocks,  with  certain 
excejitions.  all  pro])erly  and  interests  in 
jirojierty  of  the  (Covernment  of  Iran, 
including  the  (Central  Hank  of  Iran,  that 
are  in  the  United  .States,  that  henxdter 
come  within  the  United  .States,  or  that 
are  or  hereafter  come  within  the 
])ossession  or  control  of  any  United 
.States  person,  including  any  foreign 
branch. 

.Section  1(c)  of  the  Order  blocks,  with 
certain  exce])tion.s.  all  projierty  and 
interests  in  property  that  are  in  the 
United  .States,  that  hereafter  come 
within  the  United  .States,  or  that  are  or 
hereafter  come  within  the  posse.ssion  or 
control  of  any  United  .States  ])(!rson, 
including  any  foreign  branch,  of  the 
following  ))ersons:  any  ])erson 
determined  bv  the  .Secretary  of  the 
Treasury,  in  consultation  with  the 
.Secretary  of  .State,  to  be  owned  or 
controlled  by,  or  to  have  acted  or 
|)ur|)orted  to  act  for  or  on  behalf  of. 
directly  or  indirectlv,  any  person  whose 
pro])erty  and  interests  in  projierty  are 
blocked  pursuant  to  the  (Irder. 

.Section  7(d)  of  the  Order  defines  the 
term  “(Covernment  of  Iran”  to  mean  the 
(Covernment  of  Iran,  any  political 
subdivision,  agency,  or  instrumentality 
thereof,  including  the  (Central  Hank  of 
Iran,  and  any  ])erson  owned  or 
controlled  by.  or  acting  for  or  on  behalf 
of.  the  (Covernment  of  Iran. 

.Section  500.211  of  the  IT.SR 
imiilements  .Section  1(a)  and  (c)  of  the 
Order.  .Section  500.304  defines  the  term 
“(Covernment  of  Iran”  to  include:  “(a) 
The  state  and  the  (Covernment  of  Iran, 
as  well  as  any  ])olitical  subdivision, 
agency,  or  instrumentality  thereof, 
including  the  (Central  Hank  of  Iran;  (b) 
Any  person  owned  or  controlled, 
directly  or  indirectlv,  bv  the  foregoing; 
and  (c)  Any  per.son  to  the  extent  that 
such  jierson  is.  or  has  been,  since  the 
effective  date,  acting  or  purporting  to 
act,  directly  or  indirectlv,  for  or  on 
behalf  of  any  of  the  foregoing;  and  (d) 
Any  other  jier.son  determined  by  the 
Office  of  Foreign  As.sets  (Control  to  be 
included  within  |(a)  through  (c)].’’ 


S(M;fu,„  5(io.;n;j  of,),,. 

'•‘”f"yow,»Klor(,ontn)|],ul 
In  IhoC.ovorninont  ofl, an”  to  include 

■•"yc(,r,,on,li„n.part„or,shin 
J«ssocK,tinn,„r  other  enfitv  in  u'hicli  the 

•oveininent  of  han  owns  a  50  percent 
or  greater  interest  ora  controlling 
in  crest,  and  any  entity  wliich  is 
otlierwise  controlled  hv  that 
government." 

(hi  Fehrnary  0.2015.  the  Director  of 
(n  A(..  in  consultation  with  the 

Socretary  of  State,  identified  thirlv- 

seven  vessels  as  the  property  of  the 
•oyeininent  of  Iran  pursuant  to  the 
Oulerand  the  fTSR.  and  updated  the 
ontneson  QFA(:'.sfist  of  Specially 
Designated  Nationals  and  Flocked 
onsons  to  identify  new  names  or  other 

nifoi Illation  given  to  tho.se  ves.sels. 
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Already-Blocked  Vessels  With  New 
Iniorination 

rrude/f  )ii*P  (T2EI J4) 

C  le/()il]hy, ducts  Tanker  IJnknown 

Icig.  Former  Ve.ssel  Flag  Malta-  alt 
•ornierye.s,sel  Flag  Tuvalu;  Ve.s.sel 
Kegistiation  Identification  fMO 

IIkANI  (funked  To;  NA'f'fONAl 

lIMNlANTANKMUXIMFrN^ 

^  2.  CRYSTAI.  (f.k.a.  AlT\Dnf)^' 

(^  JDQo)  C.riide/Oil  fTodnets  T-uiker 
I  .inzaiiia  flag;  Former  Vessel  Flag  M  ilt  i- 
Jfl<intifi,;ation  IMO  " 
i  o  ^•'■di842000  (ve.ssel) 

IIFANI  (Linked  To;  NATIONAl 

IIMNIAN  TANKER  (XIMpaNY) 

;LCIlRISTlNA(f.k.a.AM(T 
y\S10R)  (T2EM4)  Crude/Oil  Products 

Fh"^M  Former  Ve.ssel 

...  g  Mulfa;  all.  hornier  Ve.ssel  Fhu- 
luvalu;  Vessel  Registration 
Ideutificatioii  IMO  9187807;  MMSl 
2.)()843(J()()  (vessel)  (IRANI  fl  inloU  t 

Si'--''-"-® 

4.  SEAPRIDE  (f.k.a.  ASTANEH-  f  Ic  i 

ranker  anzania  flag;  luimier  Vessel 
lag  Malta;  alt.  Former  Ve.ssel  Flag 
luvalu;  Ves.sel  Registration 

Crude/Tlil  P  ^  (StHDSn) 

F  'ranker  Unknown 

lag,  r-ornier  Ve.ssel  l<lag  Tuvalu-  alt 
uirnier  Ve.ssel  Flag  Malta;  Ves.sel 
Registration  Identification  IMO 

(Irani  li  8845000  (vessel) 

IIKANI  dunked  I o;  NATIONAl  i 

TANKI'R  (:OM|.,\kYi 
U-A  3EH.SI  lll>  (U,i,.  DANIisi  I)  (SJM  • 

|;!l2H.,my()ilTankorl),,kn,,wnlW  1 

\  ussci  Mag  Tanzania;  Ve.s.sel  i 

Registration  Identification  IMO 


I'RANI  (Linked  Io:NATIONAt 
li-  IRANIAN  tanker  COMRANy'i 

I'nl  "'''"''<1  '-’'M 

.>  U|(,,i  loOil  I aiikiir  Unknown  (W 

w"sT,.  irr' 

\i.ssi.l  1  luf.  ranzania;  Ve.s.sel 
RpgysXralion  Identification  IMO 
i  iAn  (i  ■'"'y-';'  ''^7'"'l'■*'lll  (vn.s.s„l| 

{kinked  To;  NATIONAl 
IRANIAN  TANKER  COMPANY) 

8.  MAESTRO  (f.k.a.  FAEZ-  f  k  -i 

lankei  aiizaina  flag;  Former  Ve.s.sel 
ag  M.ilta  ;  alt.  l-ornier  Ve.s.sel  Flag 
Invalu;  Ve.s.sel  Registration  ^ 
Rleutification  IMO  0283780;  MMSl 

COMPANY). 

9.  pioneer  (f.k.a.  lIADf)  (T2EI4) 

Wi  eI',  Jr",'''”' "  ""Kl  '''"  'nni- 

i.’l  'r  ‘  F-yP*'*-*^:  alt.  Pornier  Ve.s.sel 
Fig  I  uvalu;  Ve.s.sel  Registration 
RLuitification  IMO  9.382073;  MMSl 

NA  nOM^V'u  ^Finked  To- 

COMI^N  Ji 

I  FIAMOON;  f.k.a 

-J  ^NA)  ( 1 2Eq4)  Ci-iid,.  Qji 

anzania  Ihig;  Former  Ve.s.sel  Fla<.  Mall  i- 
i■lt.  ^o^nerVe.s.sel  Flag  Tuvalu;  Ve.!^el  ' 
Registration  Identification  IMO 

national 

IRANIAN  TANKER  COMPANY). 

roli  r^  ^Fk  a.  IIARAZ)  (51M 

■07)  (u-ude  Oil  Tanker  Unknown  flag- 

\  (..SSI.I  1  lag  ranzania;  Ve.s.sel 
Registration  Identification  IMO 

S"n  ■''''y?  ('-nssoll  ) 

(IRANI  (Linked  To;  NA'I’IONAt 

n^ANIAN  TANKER  COMRAnJ) 

CrulJnl  t"  P  ;';  ISIMlidO)  ! 

V  1  Fliiknown  flag;  Forme^r  i 

Vns.s,|l  king  Mnlkn  nil.  Ennnnrfe^^^^^ 

ag  ranzania;  Ve.s.sel  Registration 

ii 

13.  MAJESTIC  (f.k.a.  CLORY-  fk 

MrE|.MT2KC4)Cn,.l,,OilT,;;P;''-  i? 

lanzania  flag;  former  Ve.s.sel  Ma«  \[ 

Cyprus;  alt.  Former  Ve.s.sel  Flag  'ruvalu- 

RIontilication  IMO  ’  -pi 

I  lA ti  n  1  1  ^ (ve.s.sel)  y\ 

(IRANI  (Linked  'To;  NA'I’IONAI 

IRANIAN  'TANKER  COMPANY^)  m 

14.  'TULAR  (f.k.a.  IIENf'AYl-  f  l  . 

■Umz'’'’^-  Oil  'Tanker''  jp! 

anzania  flag;  Former  Ve.s.sel  Flag  Malta-  R 
.  It.  I-ormer  Ve.s.sel  Flag  Tuvalu;  Ves.se 
Rogi.stration  Identification  IMO  '  Mr 
.  y  1 25)05;  MMSl  258875000  (ve.s.sel )  t ^ 

(IRANI  (Linked  To;  NA'TIONAI 
IRANIAN  'TANKER  COMPANY)  I, 


12421 


tAi  I'^FSI  Y)  (  r2DZ4)  Crude  Oil 
IM  PI-  Nmzania  flag;  Former  Ve.s.sel 
...  F.yjirus;  alt.  Former  Ve.s.sel  Flag 
■  •ivalu:  Ve.s.sel  Registration  ^ 

Hi.  EXPIXIRER  (f.k  a  UODA-  f  I 

™««..I.S),T.E,l4,tY:^;P-P;Ln, 

lanzania  flag;  hornier  Ve.s.sel  Fla<« 
ts  J;-''l»'“-y  «lt.  Former  Ve.s.sel  Flag  IXivalu- 
9'  '82(r<F  Rliintififiation  IMO  ’ 

(IRANI  li  i^.'^FSI  572458210  (ve.s.sel) 
(IRANI  (Linked  To;  NATIONAl 

n^ANIAN  TANKER  (XIMP^ 

■Ob)  Crude  Oil  Tanker  Unknowi  Hag- 

'"'T'  "’'"S '■'■Pn,.,:  Hi,.  E,„.,7n 

Vessel  h  fag  Tanzania;  Ve.s.sel 
ler  Riigi-'itration  Identification  IMO 

iTSn  «77045)800  (vessel) 

(IRANI  (Linked  To;  NA'TIONAI 
''^^\NIAN  TANKER  COM^ 

18.  JANUS  (f.k.a.  IIONAR-  f  k  -i 

vicr()RY|(T2i.:A4K:,,,i:i„„ilp;,k,,. 

lanzania  flag;  hornier  Vessel  h'lae 
jA'Pnis;  alt.  Former  Ve.s.sel  Flag  'Tuvalu- 

9' 82(tAMNlA/""  *'*'-”'iFR:ation  IMO  ’ 

,.  .  38208 1;  MMSl  20951 1 000  (ve.ssel) 

Anh  na'I’ional 

;pscoRPiAN(r.k.H.i;cC 
(9TIEK9)  (u-ude  Oil  Tanker 'Tanzania 

lag;  hornier  Ve.ssel  h’hig  Tuvalu;  Ve.ssel 
Regi.stiation  Identification  IMO 

lIo'fAi’?'  ^•'■’8870000  (ve.ssel) 

(IRANI  (Linked  'To;  NA'TIONAI 

IRANLXN  TANKER  CX)M  ^ 

20.  MARICOLd  (f.k.a.  I3RA(WY- 
kk.a.  NABl)  {T2DS4)  Crude  Oil 'ranker 

laiizania  flag;  Former  Ve.ssel  Flag  Malta- 
alt.  hornier  Ve.s.sel  Flag 'ruvalu; 
Registration  Identification  IMO 

IIRANI  n  -'■’72443210  (i-essel) 

(IRANI  (Linked  To:  NA'LIONAI 

IRANIAN 'rANKER(XlM”x^^^ 

-1.  MIDSEA  (f.k.a.  MO'LfON-  f.k  -i 
NAJM)  ('T2DR4)  Crude  Oil  'ranker 
anzania  flag;  Former  Xh-ssel  Flag  Malta- 
alt.  hornier  Ve.ssel  Flag  Tux-alu;  Xhissel 
^igiHlr.ilioii  l(li(iilifii;H(i()n  IMO 

;',P";'Jp5M.'’e'i724422,,,(vo,,s.,l) 

I  RANI  (Linked  Fo;  NA'I’IONAI 

ikaniantankeiuwmi.a^^^^^ 

22.  (K.EANK.  (f.k.a.  NESA-  f  k  -i 
IRUIH)  ('r2DIM)  Crude  Oil  'ranker 
anzania  flag;  Former  Xhissel  Flag  Malta- 

K(.„i.stration  Idenfificalion  IMO 

(IRANI  (Linked  'Fo:  NA'FIONAI 

IRANLXN'FANKEXUXIKPyXNY) 

2:1.  VOYACER  (f.k.a.  El'lTF-  f  1^ 

(VOAII)  (7'2Dq4)  Crude  Oil  'Fanker 
anzania  flag;  Former  Xhissel  Flag  Malta- 
alt.  hornier  Ve.s.sel  Flag  Tuvalu;  X^d 
Regi.stiation  Identification  IMO 
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‘K)7‘K)7«;  MM.Sl  572441210  (ve.ssel) 
IIRANI  (Linked  To:  NATIONAL 
IRANIAN  TANK!- R  COMPANY). 

24.  MAHARLIKA  (f.k.a.  NOOR) 

(tiHL.SO)  ("rude  Oil  Tanker  Tanzania 
flag;  Former  Vessel  Flag  Malta;  all. 

Former  Vessel  Flag  Tuvalu;  Vessel 
R(!gistration  Ideutificatiou  IMO 
0()70()()();  MM.Sl  25(i8«20()0  (ve.ssel) 
IIRANI  (Linked  To;  NATIONAL 
IRANIAN  TANKER  COMPANY). 

25.  CARNATION  (l.k.a.  SAFE;  a.k.a. 
YARD  NO.  1220  SHANCdlAl 
\VAlCAOL)lAO)  Crude  Oil  Tanker 
ranzania  Hag;  Former  Ves.sel  Flag 
Tuvalu;  alt.  Former  Ve.ssel  Flag  Malta; 
Vessel  Registration  Identification  IMO 
0580205  (ves.sel)  |1RAN]  (Linked  To: 
NATIONAL  IRANIAN  TANKER 
COMPANY). 

28.  LANTANA  (f.k.a.  .SANANDA)) 
(5IM501)  (".rude  Oil  Tanker  Unknown 
flag;  Former  Vessel  Flag  Malta:  alt. 
Formc!!'  Ve.ssel  Flag  Tanzania:  Vesscd 
R(!gislration  Identification  IMO 
0172040:  MMSl  877040100  (ves.sel) 
IIRANI  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

27.  HLACK.STONE  (f.k.a.  SARV) 
(OHNZO)  (irude  Oil  Tanker  .Sevchelles 
llag:  Former  Vessel  Flag  Malta:  alt. 
Former  Ve.ssel  Flag  'ruvalu;  Ve.ssel 
R(!gistralion  Identification  IMO 
0357377:  MMSl  240257000  (ve.ssel) 
IIRANI  (Linked  'I’o:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

28.  MAfiNOLIA  (f.k.a.  SARVESTAN) 
(5IM500)  Crude  Oil  'I'anker  Unknown 
llag;  Former  V'essel  Flag  Malta;  alt. 
Former  Ve.ssel  Flag  Tanzania;  Vessel 
Rcjgistration  Identification  IMO 
51172052;  MMSl  877040000  (ves.sel) 
IIRANI  (Linked  To;  NATIONAL 
IRANIAN  TANKER  COMPANY). 

251.  CAMELLIA  (f.k.a.  SAVEH)  (51M 
5514)  Oude  Oil  Tanker  Unknown  flag; 
l"orm(!r  Vessel  I'lag  Malta;  alt.  Former 
V(!.sscd  Flag  Tanzania;  Vesscd 
Registration  Identification  IMO 
0171482;  MMSl  877045)400  (vessel) 
IIRANI  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 

30.  CLOVE  (f.k.a.  SEMNAN)  (51M 
505)  (irude  Oil  'I’anker  Unknown  (lag: 
k’ormer  Ve.ssel  Flag  Malta:  alt.  Former 
V(!ssel  Flag  Tanzania:  Ves.sel 
R(!gi.stralion  Idcmtification  IMO 
0171450;  MMSl  877040.500  (ve.ssel) 
(IRANI  (Linked  To;  NATIONAL 
IRANIAN  TANKER  COMPANY). 

31.  SEAHORSE  (f.k.a.  CARDENIA: 
f.k.a.  SEPIll)  (T2EF4)  (Yude  Oil  Tanker 
'I'anzania  flag;  Former  Vessel  Flag  Malta; 
alt.  Former  Ves.sel  Flag  Tuvalu;  Ve.ssel 
Registration  hhmtification  IMO 
0358808;  MMSl  572455210  (ve.ssel) 
(IRAN)  (Linked  To:  NATIONAL 
IRANIAN  TANKER  COMPANY). 


32.  BAIKAL  (f.k.a.  BLOSSOM:  f.k.a. 
SIMA)  ('T2DY4)  Crude  Oil  'Tanker 
'Tanzania  flag;  T'ormer  Ve.ssel  T’lag  Malta: 
alt.  Former  Vci.ssel  Flag  'Tuvalu;  Vessel 
Registration  Identification  IMO 
0357353:  MMSl  572440210  (ve.s.sel) 
(IRANI  (Linked  'To;  NA'TIONAL 
IRANIAN  'TANKER  COMPANY). 

33.  AZALEA  (f.k.a.  SINA)  (OllNYO) 
('.riule  Oil  Tanker  Unknown  flag;  Former 
V'e.ssel  Flag  Malta:  alt.  T'ormer  Ves.sel 
Flag 'Tuvalu;  Ve.ssel  Registration 
Identification  IMO  5)357385;  MMSl 
245)258000  (vessel)  |1RAN|  (Linked  'To: 
NA'TIONAL  IRANIAN  'TANKER 
COMPANY). 

34.  SONA'TA  (a.k.a.  YARD  NO.  1222 
SHANCHAI  WAICAOQIAO)  CYude  Oil 
'Tanker  Unknown  flag:  Former  Vessel 
Flag  Malta;  Vessel  Registration 
Idcmtification  IMO  5)585)833  (ve.ssel) 
(IRANI  (Linked  'To;  NA'TIONAL 
IRANIAN  'TANKER  COMPANY). 

35.  SONCBIRD  (a.k.a.  YARD  NO. 

1224  SHANCHAl  WAICAOQIAO) 

Crude  Oil  'Tanker  Unknown  flag;  Former 
Ves.sel  Flag  Malta:  Ve.ssel  Registration 
Identification  IMO  5)585)845  (ve.s.sel) 
IIRANI  (Linked  'To:  NA'TIONAL 
IRANIAN  'TANKER  COMPANY). 

38.  RAINBOW  (f.k.a.  SOUVENIR: 
a.k.a.  YARD  NO.  1221  SHANCHAl 
WAICAOQIAO)  Crude  Oil  'Tanker 
Tanzania  flag;  Former  Ve.ssel  Flag  Malta; 
all.  T’ormtir  Ves.sel  T’lag  'Tuvalu;  \Y!.ss(!l 
Registration  Identification  IMO  5)585)815) 
(ve.ssel)  (IRANI  (Linked  'To:  NA'TIONAL 
IRANIAN  TANKER  COMPANY). 

37.  DAISY  (f.k.a.  SUSANCIRD) 
(5IM584)  (’.rude  Oil  'Tanker  Unknown 
flag:  Former  Ve.s.sel  T’lag  Malta;  alt. 
Former  Ves.sel  T’lag  Tanzania:  Ve.ssel 
Registration  Identification  IMO 
5)172038:  MMSl  877048400  (ve.ssel) 
IIRANI  (Linked  'To:  NA'TIONAL 
IRANIAN  'TANKER  (l)MPANY). 

Dated:  T'el)niary  8.  2013. 

Adam  ).  S/.iihin, 

Dim.tor.  Offict^  <>1  Fon^i^n  Ass(Us  Control. 

|I  K  Ooc.  2()i:t-()a8;i4  Filed  2-21- lit;  H:4.t  and 
BILLING  CODE  4810-AL-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Public  Availability  of  the  Department  of 
Veterans  Affairs  Fiscal  Year  (FY)  2011 
Service  Contract  Inventory  Analysis 
Report  and  FY  2012  Service  Contract 
Inventory 

AGENCY:  Diipartimmt  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  In  accordance  with  S(!Ction 
743  of  Division  C  of  the  Consolidated 
Approjii  iations  Act  of  2010  (Pub.  L. 


111-117).  Department  of  Veterans 
.Affairs  (VA)  is  ])uhlishing  this  notice  to 
advi.se  the  puhlic  of  the  availability  of 
the  FY  2011  Service  (’.ontract  Inventory 
Analysis  Report  and  T'Y  2012  Service 
(iontract  Inventory.  'The  FY  2011 
analysis  rejiort  discusses  the 
methodology,  analysis,  and  special 
intiM’est  functions  studied  from  the  T’Y 
2011  inventorv.  as  well  actions,  phmned 
and  taken,  to  address  any  identified 
weakmis.ses  or  challenges.  'The  FY  2012 
inventory  provides  information  on  VA 
.service  contract  actions  over  .S25,000. 

'The  inventory  information  is  organized 
by  function  to  show  how  contracted 
nisources  are  distributed  throughout  the 
agency.  'The  rei)ort  iind  inventory  wiu’e 
developed  in  accordance  with  guidance 
issued  oil  November  5.  2010.  and 
updated  on  December  15).  2011,  by  the 
Office  of  Management  and  Budget's 
Olfice  of  Federal  Procurement  Policy 
(OFPP).  OT’PP’s  guidance  is  available  at: 
http://\v\\\\\\\’hiiohouso.gov/oinb/ 
procuvenwnt-Hovvico-vontmct- 
invontorios.  VA  posted  the  rejiort, 
inventory,  and  a  summary  of  the 
inventorv  on  tin;  VA  Web  site  at: 
htt})://\\\v\v.\’(i.go\’/o(il/l)iisin(!Ss/i)ps/ 
!^(:(ilii\’(;ii1()iv.(isp. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Harris.  Director  of  Procurement 
Policy  and  Warrant  Managem(;n1 
Si;rvice.  Department  of  Veterans  Affairs, 
810  V(;rmont  Avenue  NW..  Washington, 
IX;  20420.  Qu(;.stions  regarding  the 
.service  contract  inventory  should  he 
directed  to  Marilyn  Harris  at  (202)  481- 
85)18,  or  MctriIvn.I I(iiris2@\'(i.gc)v. 

,\p])i()V(ui;  T’(;l)niar\'  14.  2013. 

((iliii  R.  Oingrieh, 

Cliioj  ol  Slaff.  Do])ortinont  of  X'olorons  Affoirs. 
|FR  Hoc.  2(n:t-()41 17  Fihiil  2-21-i:i:  H:4.'j  am| 
BILLING  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Health  Services  Research  and 
Development  Service  Scientific  Merit 
Review  Board,  Notice  of  Meeting 

The  De])artment  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory 
Uommittee  Act,  5  United  States  Uode 
Ajipendix  2.  that  the  Health  .Services 
Research  and  Develo])ment  .Service 
.Scientific  Merit  Review  Board  will 
conduct  telephone  conference  call  and 
web-conference  based  meetings  of  its  six 
Health  .Services  Research  (ILSR) 
subcommittees  and  its  Nursing  Research 
Initiative  (NRI)  subcommittee.  'The  HSR 
suhcommittees  are:  ILSR  1 — Medical 
(iare  and  (Yinical  Management;  ILSR  2 — 
Patient  and  Sjiecial  Population 
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Determinants  of  Health  and  Hare;  HSR 
8 — Methods  and  Modeling  for  Re.search, 
Informatics,  and  Siirveillaiua!;  HSR  4 — 
Mental  and  hehavioral  Health;  HSR  .1 — 
Health  Hare  .System  Organization  and 
Dcdiverv,  and  IhSR  (i — Rost-acnte  and 
hong-term  Hare.  The  tele|)hone 
confenmce  call  of  its  NRI  snhcommittee 
will  1)(!  held  on  March  1.  2012.  from  10 
a. Ill.  to  2  ji.m.  The  IhSR  snhcommittee 
meetings  will  he  held  on  March  .1-0, 
2018,  from  8  a. in.  to  (i  p.ni.  hach  of  these 
meetings  will  originate  from  offices 
within  the  Office  of  Re.search  and 
D(!velo]niient.  181  M  Street  NE.. 
Washington,  DH. 

'file  purpose  of  the  Board  is  to  review 
health  services  research  and 
development  ap])lications  involving  the 
measurement  and  evaluation  of  health 
care  services,  the  testing  of  new 
methods  of  health  care  delivery  and 
management,  and  nursing  re.search. 
Applications  are  reviewed  for  .scientific 
ami  technical  merit,  mission  relevance, 
and  the  |irotection  of  hniiian  and  animal 
subjects.  Recommendations  regarding 
fniiding  are  snhmitted  to  the  Hhief 
Re.search  and  Develo])nient  Officer. 

Each  siihconimittee  meeting  of  the 
Board  will  he  o])en  to  the  |)nhlic  at  the 
.start  of  the  first  day  of  the  meetings  for 
approximately  one  half-honr  to  cover 
administrative  matters  and  to  di.scnss 
the  general  status  of  the  jirograni.  'I’lie 
remaining  jiortion  of  each  .snhcommittee 
meeting  will  he  closed  for  the 
discussion,  examination,  reference,  and 
oral  review  of  the  intramural  re.search 
pro])o.sals  and  criticpies.  During  the 
closed  portion  of  each  snhcommittee 
meeting,  discussion  and 
recommendations  will  incliule 
(inalificiations  of  the  j)er.sonnel 
conducting  the  studies  as  well  as 
research  information.  The  di.sclosnre  of 
this  information  would  constitute  an 
unwarranted  invasion  of  per.sonal 
privacy,  and  the  ])remature  disclosure  of 
research  information  could  significantlv 
compromi.se  the  inpilementation  of 
pro|)o.sed  agency  action  regarding  such 
research  jn'ojects.  As  jirovided  hv 
subsection  l()(d)  of  Public  Eaw  ‘)2-4()8. 
as  amended  hv  Public  Law  94-409, 
closing  the  meeting  is  in  accordance 
with  .'j  IJ..S.H.  .'j.'52h(c)(())  and  (9)(B). 

No  oral  or  written  comments  will  he 
acce])ted  from  the  public  for  either 
portion  of  the  meetings.  Those  who  ])lan 
to  ])articipate  on  a  telejihone  conference 
call  during  the  o])en  portion  of  a 
subcommittee  meeting  should  contact 
Ms.  Kristy  Benton-Hrover,  Designated 
Federal  (Ifficer  and  Program  Manager. 
.Scientific  Merit  Review  Board, 
Department  of  Veterans  Affairs,  Health 
.Services  Research  and  Development 
.Service  (l()P9H),  810  Vermont  Avenue 


N\V.,  Washington,  DH,  20420.  For 
further  information.  ])lea.se  call  Mrs. 
Benton-Hrover  at  (202)  448-.'i728  or  by 
email  at  kristv.benton-’^iovm'iivd.^ov. 

Dated;  I'chniary  1.5.  2018. 

15y  Diriiclion  of  the  .Siienilarv. 

Vivian  Drake. 

(jommiltao  Managanunil  Officer. 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY;  Dejiartment  of  Veterans  Affairs. 

ACTION;  Notice  of  New  Privacv  Act 
.System  of  Records. 

summary;  The  Privacy  Act  of  1974  (.5 
IJ..S.H.  .'i.'i2(a)(e))  reriuires  all  agencies  to 
juihlish  in  the  Federal  Register  a  notice 
of  the  existence  and  character  of  their 
systems  of  records.  Notice  is  hereby 
given  that  the  Department  of  Veterans 
Affairs  (VA)  is  establishing  a  new 
sy.stem  of  records  entitled  “Principles  of 
Excellence  Hentralized  Homplaint 
.Sy.stem-VA"  17()VA22. 

DATES;  Homments  on  this  new  system  of 
records  mn.st  he  received  no  later  than 
March  2.').  2018.  If  no  public  comment 
is  received  during  the  jieriod  allowed 
for  comment,  or  unless  otherwise 
published  in  the  Federal  Register  hv 
VA,  the  new  system  will  become 
effective  March  2.'),  2018. 

ADDRESSES;  Written  comments 
concerning  the  propo.sed  new  .sy.stem  of 
records  may  he  suhmitted  by;  mail  or 
hand-delivery  to  Director,  Regulations 
Management  (02REH).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Room  1008.  Washington.  DH 
20420;  fax  to  (202)  278-9020;  or  email 
to  bltp://\v\v\\'.Reeulations.eov.  All 
comments  received  will  he  available  for 
public  inspection  in  the  Office  of 
Regulation  Policy  and  Management, 
Room  1008B,  between  the  hours  of  8 
a.m.  and  4;80  ]).m.,  Monday  through 
Friday  (exce])t  holidays).  Please  call 
(202)  401-4‘)02  for  an  appointment. 
('I’his  is  not  a  toll-free  numher.)  In 
addition,  during  the  comment  period, 
comments  may  he  viewed  online 
through  the  Federal  Docket  Management 
.System  (FDM.S)  at  n'n'n’./?egi//a//o77.s.gfn'. 

FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  Erickson.  Performance 
Management  Team,  Dejiartment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DH  20420,  (202)  4()1- 
9829. 


SUPPLEMENTARY  INFORMATION;  Executive 
Order  18007,  “Establishing  Principles  of 
Excellence  for  Institutions  .Serving 
.Service  Members,  Veterans.  .Spouses, 
and  Other  Family  Members.”  reiinires 
the  creation  of  a  centralized  complaint 
system  for  .students  receiving  Federal 
military  and  veteran  educational 
benefits  to  submit  conpilaints  against 
institutions  they  feel  have  acted 
deceptively  or  fraudulently.  VA 
pro])o.se.s  to  establish  this  new  .system  of 
records,  entitled  “Principles  of 
Excellence  Hentralized  Homplaint 
.System-VA”  170VA22.  This  .system  will 
])rovide  a  standardized  method  for 
students  and  others  to  submit  a 
complaint  or  allegation  that  an  entity  or 
individual  has  not  or  may  not  have 
adhered  to  the  Princi])les  of  Excellence 
established  in  the  Executive  (Irder.  The 
notice  of  intent  to  juihlish  and  an 
advance  co])y  of  the  sy.stem  notice  have 
been  sent  to  the  appro|)riate 
congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  re(]nired  hv  .5 
IJ..S.H.  .').'j2a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (ti.'i  FR 
77877).  December  12.  2000. 

Approved:  l■'el)rn:lrv  4.  2018. 

|olin  K.  (liiigricli, 

Obief  of  Staff .  Department  of  \  ’eterans  Affaiifi. 

170VA22 
SYSTEM  NAME: 

“Princi|)le.s  of  Excellence  Hentralized 
Hom])lainl  .System-VA”  170VA22. 

SYSTEM  LOCATION: 

Homplaints  or  allegations  concerning 
entities  or  individuals  that  have  not  or 
may  not  have  adhered  to  the  Principles 
of  Excellence  established  in  the 
Executive  Order  18807  will  he 
snhmitted  hv  users  of  VA  education 
benefits  or  veterans,  .service  memhers. 
and  their  families.  Registered 
comjilaints  will  be  transmitted  in  a 
secure  electronic  format  to  VA  Hentral 
Office  for  review.  Policy  issues 
concerning  this  sy.stem  should  he 
submitted  to  the  Dejiartment  of  Veterans 
Affairs.  810  Vermont  Avenue  NWh, 
Washington.  DH  20420. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  .system  are 
individuals  who  submit  complaints  to 
VA  (on  their  own);  individuals  on 
whose  behalf  complaints  are  snhmitted 
by  others  (such  as  attorneys,  memhers  of 
Hongress,  third  party  advocates,  and/or 
other  governmental  organizations):  anil 
employees,  the  Federal  Trade 
Hommission,  other  Federal  agencies, 
.state  agencies,  or  VA.  Information 
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collected  is  subject  to  the  Privacy  Act 
only  to  the  extent  that  it  t:oncerns 
individuals;  inrorinalion  pertaining  to 
entities  and  organizations  is  not  subject 
to  the  Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  may  contain: 

(1)  (iorresi)ond(!nce  or  other  inlbrmation 
receivtid;  (2)  iidbrmalion  from  the  entity 
or  individual  referring  the  complaint; 

(3)  records  created  of  via  hal 
comnumic:ations  hy  or  with 
complainants  or  other  individuals:  (4) 
information  njgarding  third  parly 
advocat(!S  or  others  who  suhmit 
complaints  on  another's  behalf;  (.'ll 
information  identifying  the  entity  that  is 
subject  to  the  complaint  or  its 
employees;  (8)  communi{;ation  with  or 
by  the  entity  that  is  subject  to  the 
com|)laint  or  its  employees:  (7)  unitpie 
identifiers,  codes,  and  descriptors 
categorizing  each  com])laint  file:  (8) 
information  about  how  complaints  w(!re 
r(iS])onded  to  or  referred.  iiu;luding  any 
re.solution:  (9)  records  used  to  respond 
to  or  nder  c.om])lainls.  including 
information  in  VA’s  oth(!r  systems  of 
iTicords;  and  (10)  idcmtifiahle 
information  rcigarding  both  tin; 
individual  who  is  making  the 
complaint,  and  the  individual  on  who.se 
bcihalf  such  comi)laint  is  made,  and 
(!mj)loy(!es  of  the  entity  about  which  the 
complaint  was  made,  including  name. 
Social  S(!curity  numh(!r.  account 
numhers.  address,  phone  number,  (anail 
address,  and  date  of  birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  13(i()7.  "Estahli.shing 
Principles  of  Excellence  for  Educational 
Institutions  .Serving  Service  Members. 
Veterans.  .Spou.ses.  and  Other  Familv 
Members”. 

PURPOSE(S): 

The  information  in  the  svstcnn  is 
Ixnng  collected  to  enable  YA  to  niceive, 
respond  to.  and  refer  com])laints 
regarding  VA  i;ducational  a.ssi.stance 
h(;nefits.  The  svstem  serves  as  a  nicord 
of  the  com])lainl.  and  is  ns(;d  ibr 
collecting  complaint  data;  res])onding  to 
or  nderring  the  com])laint;  aggregating 
data  that  will  be  used  to  inform  other 
functions  of  YA  and.  as  appro])riate, 
other  agenci(!s  and/or  the  i)uhlic;  and 
preparing  r(!j)orts  as  recpiired  hv  law. 
This  .sy.st(!m  consists  of  complaints 
received  hv  VA  or  other  entities  and 
information  concerning  respon.ses  to  or 
referrals  of  these  comjilaints.  as 
apj)ropriate. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  For  Law  Ibilbrccmient  Purpose.s — To 
disclose;  pertinent  information  to  the 
appropriate  Federal,  stale;,  e)r  le)e;al 
;ige;ne;y  re;spe)nsil)le;  tbr  inve;sligating, 
pre).see:uting.  enfbreiing.  e)r  im])le;me;nting 
it  statute,  rule,  re;gulatie)n,  e)r  e)rele;r, 
whe;re;  YA  he;e:e)me;s  aware;  e)f  <m 
inefie:<itie)n  e)f  a  vie)l<ilie)n  eer  pe)te;ntial 
vie)hitie)n  e)f  civil  eer  e:rimin;il  law  eir 
re;gulatie)n.  This  ine:luele;s  the;  Fe;ele;rid 
Tiiiele  (]e)mmissie)n's  .Senline;!  Ne;twe)rk. 

2.  Feir  (;e)ngre;ssie)nal  Inepiirv — I'e) 
])re)viele;  inlbrinatiejii  te;  ei  e:e)ngressie)nal 
e)ffie:e;  fre)m  the;  re;e:e)rel  of  an  inelivielual 
in  respeense  te;  an  inepiirv  freim  that 
e:e)ngre;ssie)nal  e)ffie:e;  maele  at  the;  re;(|ue;st 
eif  that  inelivielual. 

3.  juelie:ial/Aelministrative 
Pre)e:e;e;elings — Tei  elise:le)se  infeirmaliem  tei 
aneither  Feeleral  age;ne:y,  tei  a  eiemrt,  eir  a 
partv  ill  litigatiein  betbre  ei  e:e)nrt  eir  in  ein 
aelministrative  preieieeeling  being 
e:e)nelue;te;ei  by  a  Feeleral  age;ne:y,  when 
the;  Government  is  a  party  lei  the;  juelie;ial 
eir  iielmini.strative  ])re)e;e;e;eling.  In  theise; 
e;ii.se;s  whe;re;  the;  (k)ve;rnme;nt  is  neit  ii 
peu'ty  tei  the;  ])re)e:e;e;eling,  re;e:e)rels  m;iy  he; 
elise;le)seel  if  a  .snh])e)e;nii  has  be;e;n  signe;el 
by  a  juelge;. 

4.  Feir  Niilieimil  Are:hive;s  iinel  Re;e:e)rels 
Aelministnitiem  anel  Gi;ne;r<il  .Se;rvie;e;s 
Aelministnitiem — Tei  eli.se;le)se;  tei  the; 
Natieimil  Are:hive;s  anel  Re;e:e)rel.s 
Aehninistriitiem  ;mel  the;  (Je;ne;r<il 
.Se;rvie:e;s  Aelministnitiem  in  re;e:e)rels 
management  in.sj)e;e:lie)ns  e:e)neiue:te;el 
uneie;r  autheiritv  eif  Title;  44  eif  the;  Unile;el 
.Stati;s  Geiele;  (if.S.G.). 

Within  VA  feir  .Statistie:al/Analytie:;il 
.Stuelie;s — by  VA  in  the;  jire)elue;tie)n  eif 
summary  ele;.se;riptive  statistieis  anel 
analytie:al  stuelies  in  sujiport  eif  the; 
fune:tiein  for  which  re;e;eirel.s  are  e:eille;e;teel 
anel  maintaineel,  or  feir  reilaleel  weirkfeire:e 
stuelies.  While  iniblisheel  studies  elei  neit 
e:eintain  inelivielual  ielentifiers,  in  seime; 
inslane:e;s.  the  sele;e:liein  eif  eleamaits  eif 
elata  ine;luele;d  in  the  stuely  may  he; 
.structure;el  in  sue:h  a  wav  <is  tei  m.ike;  the; 
elata  inelivielually  ielentifialile;  hv 
infe;re;ne;e;. 

().  Feir  Eitigation — Tei  elise:leise; 
infeirmation  tei  the  De;partme;nt  eif 
)uslie:e;,  eir  in  a  iireie;e;e;eling  lieilbre;  a 
ceiurt,  aeljuelie:ative;  lieielv,  eir  either 
aelministnitive  lieiely  heiibre;  whie:h  YA  is 
autheirizeiel  tei  epipeiar,  wheai:  (1)  VA,  eir 
:my  e:eimpeine;nt  thereieif;  eir  (2)  any 
eanjileiyeie;  of  VA  in  his  eir  he;r  eiifie;ial 
e:a]i:ie:ity;  or  (3)  any  empleiyeie  eif  VA  in 
his  eir  her  inelivielmd  e:apae;ity  wheae  the 
Deijiartmeait  eif  )ustie:e;  eir  VA  has  agreieel 
tei  repre.sent  the;  eanpleive;e:  eir  (4)  the; 
llniteel  .State;s,  wheai  VA  ele;te;rmine;s  that 
litigation  is  likely  tei  :iffe;e:t  VA  eir  ;mv  eif 
its  e;eimpeinents,  is  a  ]iarty  to  litigation 


eir  has  an  inteirest  in  sue:h  litigatiein,  anel 
the;  u.se;  eif  sue:h  re;e:eirels  by  the; 
ne;]i<irtme;nt  eif  |ustie:e;  eir  VA  is  eleieaneel 
hy  VA  tei  he;  re;le;vant  anel  ne;e:e;ssarv  tei 
the;  litigiitiein  jireivieleel,  heiwe;ve;r,  tluit 
the;  elise:leisure;  is  e:eimiiiitilile;  with  the; 
]iur]iei.se;  feir  whie;h  re;e:eirels  we;re; 
e:eille;e;te;el. 

7.  Feir  the  Merit  .Systems  Preite;e:tiein 
Heiarel — Tei  eli.se:leise;  infeirimitiein  tei 
eiffie:ials  eif  the;  Me;rit  Svstems  Preite;e:tiein 
Heiarel  eir  the;  ()ffie:e;  eif  the;  .Si)e;e:ial 
Geiunse;!,  when  re;epie;sle;el  in  e:einne;e;tiein 
with  apjie;als,  spe;e:iiil  stuelies  eif  the;  e:ivil 
se;rvie:e;  anel  eitheir  meait  sy.stems,  review 
eif  VA  ruleis  anel  reigulatieins, 
investigatieins  eif  alleigeel  or  possible 
]ireihihiteel  peirsonnel  prae:lie:e;s.  anel 
sue;h  other  iune:tieins.  e;.g.,  as 
lireimulgaleel  in  ."i  II..S.C.  120.‘i  anel  1208, 
eir  as  may  he  autheirizeel  by  law. 

8.  Feir  the  Eepial  Ibniileivment 
()])]ieirtunity  (ieimmission — Tei  elise:lei.se 
infeirimitiein  to  the  Eepial  Empleivmeait 
()]ilieirtunity  (ieimmissiein  when 
re;epie;ste;el  in  e:einne;e:tiein  with  an 
investigatiein  intei  alleigeel  or  peissilile 
elisea'imimitiein  ]irae;tie:e;s  in  the;  Feeleral 
.se;e:teir.  e:eim]iliane:e;  by  Feeleral  age;ne:ie;s 
with  the;  llnifeirm  (hiielelines  ein 
Empleiyea;  .Se;le;e:tiein  Preie:eelure;s  eir  either 
fune:tiein.s  vesteel  in  the;  Geimmissiein. 
anel  tei  eitherwise;  ensure;  e:eimpll;me:e; 
with  the;  preivisions  eif  .S  IL.S.G.  7201. 

0.  Feir  the;  Feelenil  Ealieir  Relatieins 
Autheiritv — I’ei  eliseileise  infeirmatiein  tei 
the;  Fe;ele;nil  Ealieir  Relatieins  Autheiritv  eir 
its  (General  G.ounse;!  when  reiepiesteel  in 
e:einne;e;tiein  with  invei.stigatieins  of 
;ille;gatieins  eif  unfair  lalieir  prae:tie;e;s  eir 
matters  liefeire;  the  Feieleral  .Servic;e; 
lm]ias.ses  Panel. 

10.  Feir  Geinsumeir  Rejieirting 
Agemcies — VA  may  eli.se:leise;  the  name 
anel  aelelress  of  a  veteran  eir  be;ne;fie:iarv, 
anel  either  information  as  is  reaseinably 
neicessarv  to  ielentifv  such  inelivielual  eir 
e;eine:erning  that  inelivielual's 
inelehteidness  tei  the  llniteel  States  hv 
virtue  eif  the  jieirsein’s  jiarticiiiatiein  in  a 
benefits  preigram  aelministereiel  by  the 
Deipartment,  to  ei  ceinsumer  rejieirting 
agene;y  ibr  the  iiurjieise  eif  leie:ating  the; 
ineliviehuil,  eihtiiining  a  e:einsume;r  rejieirt 
tei  ele;te;rmine;  the;  iihility  eif  the 
inelivielmd  to  rejiiiy  em  inelehteelneiss  tei 
the;  l)nite;el  .State;s.  eir  assisting  in  the; 
e:eille;e:tiein  eif  such  inele;hte;elne;ss, 
jireivieleel  that  the;  jireivisions  of  38 
U..S.(].  .‘5701  (g)(2)  ;mel  (4)  have;  lieien  me;l. 
The;  jiurjiei.se  of  this  infeirimitiein 
eliseileisure;  tei  a  e:einsume;r-re;]ieirting 
age;ne:y  is  tei  assist  VA  in  leie;;iting  an 
inelivielual,  eihtaining  a  e:einsume;r  reijieirt 
tei  eletermine;  his  eir  her  ability  tei  reijiav 
ineleihteelness.  anel  to  e;ollee:t 
iiuleliteelness. 

11.  Feir  GMB — VA  may  elise;leise; 
infeirimitiein  freim  this  system  eif  reeieirels 
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to  the  Office  of  Management  and  Ondget 
(OMH)  for  the  performance  of  its 
statutory  r(!S])onsihiliti(!s  for  (;valiiating 
l‘’ed(!ral  programs.  VA  must  l)e  al)l(!  to 
provide;  information  to  OMB  to  assist  it 
in  fulfilling  its  (luti(;s  as  reephred  by 
statute;  ;mel  re;gulatie)n. 

12.  l’e)r 'rre;asiiry,  feer  B;eyme;nt  eer 
Re;iml)urse;me;nt — VA  m;iy  elise:le).se 
infeerimitie)!!  te)  the;  Department  e)f  the; 
'rre;asnry  te)  fae:ilitate;  i)ayments  te) 
physie:ians,  e;linie:s.  anel  i)h;irmc)e;ie;s  for 
reimbursement  e)f  se;rvie;e;.s  re;nele;re;el. 
iinel  to  ve;te;rans  lor  re;imhiirse;me;nts  e)f 
autlie)rize;el  e;xi)e;n.se;s.  e)r  te)  e:e)llee:t.  by  se;t 
e)ff  e)r  e)ther\vi.se;,  ele;l)ts  e)\ve;ei  te)  the 
l)nite;el  State;.s. 

13.  For  Tre;asury,  IRS — VA  may 
eiise;lo,se  tlie  name  e)f  a  veteran  e)r 
l)e;ne;ficiarv,  other  infe)rmatie)n  as  is 
re;ase)nal)ly  ne;e:e;ss;iry  to  ielentify  sue;l) 
inelivielnal  to  the  Department  of  the 
Treasury.  Internal  Revenue  Servie:e 
(IRS),  for  the;  ce)lle;e:tie)n  e)f  Title;  38 
l)e;nefit  e)verpayme;nts.  ove;reliie 
inele;hteelne;ss.  anel/e)r  e;e).sts  e)f  se;rvie:e;s 
pre)vieleel  te)  an  inelivielnal  ne)t  entitleel  te) 
sne;h  se;rvie:e;s.  hv  the;  \vithhe)leling  of  all 
e)r  a  ])e)rtie)n  e)f  the;  ])e;rse)n’s  Imeleral 
ineionie  tax  refunel.  The;  i)nrpe)se;  e)f  this 
elise:le)snre;  is  te)  e:e)lle;e;t  a  ele;ht  e)\ve;el  te) 

VA  by  an  inelivielnal  by  e)ffse;t  e)f  his  eer 
her  Fe;ele;ral  ine:e)me;  tax  refunel. 

14.  Fe)r  Oe)ntrae:te)r.s — VA  may  elise:le)se; 
infeermiitie)))  fre)m  this  svste;ni  e)f  re;e:e)rels 
te)  inelivieluals,  e)rganiz;itie)ns.  private;  e)r 
piihlie:  ag(;nci(;s.  e)r  e)the;r  e;ntitie;s  e)r 
inelivieluals  with  whe)m  VA  h;is  a 
e;e)ntr;ie;t  eer  agre;e;ment  te)  pe;rfe)rm  sue:h 
servie;e;s  eis  VA  may  eleem  preie:tie:al)le  fe)r 
the;  j)urj)e)se;s  of  laws  aelministereel  by 
VA,  in  oreler  fe)r  the;  e:e)ntrae:le)r. 
sul)e;e)ntrae;te)r.  puhlie;  or  private  agene:y. 
e)r  e)ther  entity  e)r  inelivielnal  with  whom 
VA  has  a  e:e)ntrae;t  e)r  agreement  te) 
pe;rfe)rm  servie;es  uneler  the  e:e)ntrae:t  or 
agre;e;me;nt. 

13.  For  Dat.i  Bre;ae:h  Re;s])onse  anel 
Remeelial  Effe)rts — VA  nujy,  e)n  its  e)wn 
initiative,  eli.sclose  infe)rmatie)n  freem  this 
.syste;m  to  appre)])riate  agene:ie;s.  entities, 
anel  perse)ns  when  (1)  VA  suspe;e:ts  e)r 
has  confirmeel  that  the  integrity  eer 
e:e)nfiele;ntiality  of  infe)rm;itie)n  in  the; 
system  e)f  re;e:e)rels  hc)s  he;e;n 
e;e)m])re)mi.se;el;  (2)  the;  Dejeartment  has 
ele;te;rmine;el  that  as  a  result  e)f  the; 
suspe;e;te;el  e)r  e:e)nfirme;el  e:e)mpre)mi.se; 
the;re  is  <i  risk  e)f  emharrassment  e)r  harm 
te)  the  repntatie)ns  e)f  the;  re;e:e)rel  snl)je;e:ts. 


harm  to  e;e:e)nomie:  e)r  |)re)pe;rty  inte;re;sts. 
ielentity  theft  e)r  fnmel.  e)r  harm  te)  the; 
se;e:urity,  e:e)nfiele;ntieilitv,  e)r  inte;gritv  e)f 
this  .system  eer  e)the;r  sy.stems  or 
preegnims  (whe;the;r  m<iintaine;el  by  the; 
De;partme;nt  e)r  aneether  age;ne:y  e)r  entity) 
that  re;ly  npe)n  the;  ])e)te;ntiiill v 
e:e)m])re)mise;el  infe)rmatie)n;  anel  (3)  the 
elise;le)snre;  is  te)  iige;ne:ie;s,  entities,  e)r 
perse)ns  whe)m  VA  ele;te;rmine;s  are; 
re;ase)nal)lv  ne;e;e;ssiirv  te)  assist  e)r  e:arrv 
e)nt  the;  De;partme;nt’s  eftbrts  to  re;spe)nel 
te)  the;  susi)e;e:te;el  e)r  e:e)nfirme;el 
e:e)m])re)mise;  anel  pre;ve;nt.  minimize,  eer 
re;me;ely  sue;h  h;irm. 

1().  Fe)r(lA(3 — VA  may  elisclose 
infeermation  fre)m  this  .system  of  re;e:e)rels 
te)  the;  U.S.  (k)ve;rnme;nt  Ae;e;e)nntal)ilitv 
Offie:e;  ((lAO)  for  the  perfe)rmane;e  e)f  its 
statute)!')'  re;.spe)n.sihilities  fe)r  evaluating 
r'’e;eleral  ])re)grams.  VA  must  he  able  te) 
])re)viele  informatie)n  to  DAO  to  a.ssist  it 
in  fulfilling  its  elutie;s  as  re;e|uire;el  by 
stcitnte  anel  re;gulcitle)n. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPENSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Inlbrm.itie)!)  will  he;  e;e)lle;e:teel  hv  VA 
I‘\)rm  22-()U3t),  Prine;i])le;s  e)f  Fxe:e;lle;ne:e 
Oe)m])lainl  Intake;  Que;.stie)nn;iire;.  anel 
te;le|)he)ne;  anel  ste)re;el  in  an  ele;e;tre)nie; 
Ibrmat. 

retrievability: 

Re;e:e)rei.s  are;  retrie;val)le  hv  a  varietv  e)f 
fielels  ine:lneling  witheeut  limitatie)n  the; 
inelivielucil's  name,  e:e)mpl<iint  e;fi.se; 
lunnher,  ;ielelre;.s.s,  pheene;  numher.  el.ite;  of 
birth,  e)r  by  se)me  e:e)ml)inatie)n  the;re;e)f. 

SAFEGUARDS: 

Ace.ess  to  electronic  ree:orel.s  is 
re;.strie:teel  te)  anthorizeel  personnel  who 
have  l)e;en  i.s.sue;d  ne)n-tran.sferrahle 
ae:e;e;.s.s  e;e)ele;.s  anel  i)a.s.swe)rel.s.  Other 
re;e:e)rel.s  are;  maintained  in  leeckeel  file 
e;al)ine;t.s  eer  roeeins  with  acce;.s.s  limiteel  to 
the).se  ])erse)nnel  whose  offie:ial  eluties 
re;eiuire;  iie:e:e.s.s. 

RETENTION  AND  DISPOSAL: 

Dis])e)sition  e)f  ree;e)rels  is  ae:e;oreling  to 
the;  Natieenal  Are:hive;s  anel  Re;e:e)rel.s 
Aelministration  guiele;line;.s. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Dire;e;te)r,  Eelue;atie)n  Se;rvie;e;, 
De;partment  e)f  Ve;te;rans  Affairs,  Hit) 
Verniont  Avenue  NVV.,  VVashingteen.  DO 
20420. 


NOTIFICATION  PROCEDURE: 

Inelivieluals  mav  submit  a  re;eiue;.st  e)n 
whe;ther  a  system  e;e)ntain.s  re;e:e)rel.s  aheeut 
them  te)  the;  system  manage;!'  inelie:ate;el. 
Inelivieluals  mn.st  furnish  the;  Iblle)wing 
fe)r  their  re;e:e)rel.s  te)  he;  le)e:ate;el  anel 
ielentifieel: 

cl.  Full  name. 

1).  Aelelre;.ss. 

e:.  In.stitntie)!)  ielentifieel  in  e;e)mpiaint. 

RECORD  ACCESS  PROCEDURES: 

Inelivieluals  wishing  te)  re;e]uest  ae;e:e;.ss 
te)  re;e;e)rel.s  about  them  she)ulel  e;e)ntae:t 
the;  .sy.ste;m  manage;!'  inelie:ate;el. 
Inelivieluals  must  furnish  the;  following 
Ibr  their  re;ce)rel.s  to  he  leicateel  anel 
ielentifieel: 

a.  Full  name. 

1).  Adelress. 

e;.  Institutiein  ielentifieel  in  e;e)mplaint. 

Inelivieluals  reeejuesting  ae:e;e;s.s  must 
al.so  Ibllow  the;  Offie:e;  of  Berseinnel 
Management’s  Brivae:y  Ae:t  Re;guh!tie)ns 
reegiireling  verifie:t!tie)n  e)f  ielentity  anel 
a!ne;nelme;nt  e)f  re;e:e)!'els  (3  OFR  jiart  207). 

CONTESTING  RECORD  PROCEDURES: 

Inelivieluals  wishing  tei  reepiest  ae;e;e;.ss 
cime;nehne;nt  eif  !'e;e:e)!'els  aheeiit  them 
shenilel  e:e)ntae;t  the;  sy.stean  miinager 
inelie:ate;el.  Inelivieluiils  must  furnish  the; 
fe)lle)wing  tbr  their  re;e:e)!'el.s  te)  he;  leeeaiteel 
cinel  ieleaitifieel: 

i!.  Full  name. 

1).  Aeleh'e;.s.s. 

e;.  Institutie)!)  iele;ntiiie;el  in  e;e)!n|)h!int. 

Inelivieluals  !'e;eine;sting  ae;e:e;ss 
ameaielment  e)f  ree:e)!'els  must  al.so  fe)lle)w 
the;  Offie:e;  e)f  Berseennel  Managemeait’s 
Brivaeiy  Act  Re;gulatie)n.s  !'e;ga!'eling 
verifie:atie)n  of  ieleaitity  anel  amendment 
e)f  re;ce)rels  (3  OFR  })art  207). 

RECORD  SOURCE  CATEGORIES: 

hifeermatie)!!  in  this  .system  is  e)l)taine;el 
fre)m  inelivieluals  anel  e;ntitie;s  filing 
e:e)mplaints.  about  entities  eer  inelivieluals 
that  have;  ne)t  e)r  may  not  have;  aelhereel 
to  the;  F!'ine;i|)le;s  e)f  Exe:e;lle;ne;e 
e;.stal)li.she;el  in  the;  Exe;e:utive  Oreler 
13007.  Furnishing  the;  informatie)!)  is 
ve)lnntarv. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Ne)ne;. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  422  and  423 

[CI\/IS-4173-P] 

RIN  0938-AR69 

Medicare  Program;  Medical  Loss  Ratio 
Requirements  for  the  Medicare 
Advantage  and  the  Medicare 
Prescription  Drug  Benefit  Programs 

agency:  (lonters  for  Medicare!  8: 

Medicaid  .Services  (CMS).  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  pro])0.sed  rule  would 
im|3leinent  medical  loss  ratio  (MLR) 
r(!(iiureinents  for  tlie  Medicare 
Advantage  Program  ami  the  Medicare 
Pr(!.scriptioii  Drug  Benefit  Program 
under  the  Patient  Protection  and 
Affordal)h!  Care  Act. 

DATES:  I'o  l)e  assured  consideration, 
comments  must  he  received  at  one  of 
tlu:  addresses  ])rovided  below,  no  later 
than  .1  j).m.  E.ST  on  Ajjril  Iti.  2013. 
ADDRESSES:  In  commenting,  jjlea.se  r(!f(!r 
to  fil(!  code  (iM.S— 4 1 73-P.  Because  of 
staff  and  re.sonrce  limitations,  we  cannot 
acce|)t  comments  by  facsimih!  (I'^AX) 
transmission. 

Yon  may  snhmit  t;omment.s  in  one  of 
four  ways  (|)lea.se  choose  only  oik!  of  the 
ways  listed): 

1.  Hlactronicdllv.  Yon  may  submit 
(ilectronic  comments  on  this  regulation 
to  hltp-J/www.ragiildlions.gov.  Follow 
the  “.Submit  a  comnuiut’'  instructions. 

2.  By  ivguldi'  imiil.  You  may  mail 
written  comments  to  the  following 
address  ONLY:  (ienters  for  Medicare  8: 
Medicaid  .Services,  Department  of 
Health  and  Human  .Services,  Attention: 
CMS-4173-P,  P.O.  Box  8013,  Baltimore, 
MD  21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
clo.se  of  the  comment  p(!riod. 

3.  By  expi'dss  or  ovornight  nniil.  You 
may  .send  written  comments  to  the 
following  address  ONLY:  Centers  for 
Medicare  8;  Medicaid  .Services, 
Department  of  Health  and  Human 
.Services,  Attention:  CM.S-4173-P,  Mail 
.Sto])  C4-20-0.'j,  7.'500  .Securitv 
Boulevard,  Baltimore,  MD  21 244-18.10. 

4.  Bv  hdnd  or  courior.  Alternatively, 
vou  mav  deliver  (bv  hand  or  courier) 
your  written  comments  ONLY  to  the 
following  addresses  prior  to  the  close  of 
the  c:omment  period: 

a.  For  delivery  in  Washington,  IXi — 
Centers  for  Medicare  8c  Medicaid 
.Services,  Department  of  Health  and 


Human  .Service's,  Room  44,1-C,  Huheii  t 
11.  Humi)hr(!y  Building,  200 
lnde])end(!nce  Avenue  .SW., 

Washington,  DC  20201. 

(Because!  iie:e:e!.ss  te)  the  interie)!'  e)f  the 
Hul)e!rt  11.  Humphre!y  Binleliug  is  ne)t 
re!iielily  eivailahle!  te)  pe!rse)ns  witheeut 
fe!eie!nil  geevernment  iele!ntifie:atie)n. 
e;e)mme!nte!r.s  .ire  e!ne:e)ur<ige!el  te)  leeeive! 
their  e:e)mme!nt.s  in  the  CM.S  elrop  .sle)t.s 
le)e:ate!el  in  the!  main  leehhv  e)f  the! 
buileling.  A  st;nn])-in  e:le)e:k  is  aveiilable 
fe)r  ])e!r.se)n.s  wishing  te)  regain  a  pre)e)f  e)f 
filing  by  stamping  in  anel  retaining  an 
extra  e:e)py  e)f  the  e:e)mme!nt.s  l)e!ing  fileel.) 

1).  For  elelivery  in  B;iltime)re!.  MD — 
Centers  for  Me!elie:are!  8c  Meelicaiel 
.Se!rvie:e!.s,  Department  of  Health  anel 
Human  .Se!rvie:e!.s,  7.100  .Se!e:urity 
Beeulevarel,  Baltime)re,  MD  21244-1810. 

If  ye)u  intenel  to  ele!liver  ye)ur 
e:omments  to  the  Baltimeere  aetelre!s.s,  e:all 
te!le!j)he)ne  numl)e!r  (410)  780-1 006  in 
aelv<me:e!  to  .se'.heehde  your  arrival  with 
one!  e)f  e)ur  staff  members. 

Ceemments  erreeneueusly  maileul  te)  the 
aelelre!.s.se!s  inelie:ate!el  as  appre)])ri:ite  for 
hiinel  e)r  e:e)urie!r  ele!live!rv  niiiv  be  ele!hive!el 
anel  re!e:e!iveel  after  the  e:e)mme!nt  perioel. 

Fe)r  infe)rmatie)n  e)n  viewing  pnblie: 
e:e)mme!nt,s.  .see!  the!  l)e!ginning  e)f  the 
SUPPLEMENTARY  INFORMATION  .se!e:tie)n. 

FOR  FURTHER  INFORMATION  CONTACT:  llillil 
Chauelhuri,  410-780-8()28  e)r 
Hi  no. (jIidU(Uuiri@(:ius. hlis.gov. 

SUPPLEMENTARY  INFORMATION: 

Insjiaction  oj  Bdhiic  (ioniinoiits:  All 
e:e)mme!nt.s  re!e:e!iveel  befeere  the  e:le)se!  e)f 
the  e:e)nnne!nt  perioel  are  available  for 
viewing  by  the  j)ut)lie:,  ine:lueling  any 
personally  iele!ntifial)le!  e)r  e-.eenfielential 
l)usine!.s.s  informatie)n  that  is  ine:luele!el  in 
a  e:e)mme!nt.  We  peest  all  e:e)mment.s 
re!e:eiveel  befeere  the  e;le)se!  e)f  the 
comment  pe!riod  on  the  folleewing  Web 
site  <)s  se)e)n  as  peessible  afte!r  they  have 
l)e!en  re!e;eive!el:  http:// 

WWW. roguIdtions.gov.  Fe)lle)w  the  .se!are:h 
instructieens  on  that  Web  site  te)  view 
])ublie:  e:e)mme!nts. 

(ie)mme!nt.s  re!e:e!ive!el  timely  will  also 
be  available  for  ])ul)lie:  in.spe!e:tie)n  as 
they  are  re!e:e!ive!el,  genenilly  beiginning 
a])])re)ximtite!ly  3  we!e!k.s  afte!r  pul)lie:atie)n 
e)f  a  ele)e:ume!nt,  at  the  hexielejuarters  e)f 
the  Ce!nte)rs  lor  Me!elie:are!  8c  Me!elie:aiel 
.Se!rvie:e!.s,  7100  .Se!e:urity  Be)ule!varel, 
Baltime)re!,  Marylanel  21244.  Me)nelay 
thre)ugh  Frielay  e)f  e!ae:h  we!e!k  fre)m  8:30 
a.m.  te)  4  p.m.  To  se:he!ehde!  iin 
a])pe)intme!nt  te)  view  |)ut)lie:  e:e)mments. 
])he)ne!  1-800-743-3911 . 

1.  Background 

The  Patient  Pre)te!e:tie)n  anel  Affeerelable 
Care  Ae:t  (Pub.  L.  111-148),  weis  e!nae;te!el 
on  Mare:h  23,  2010;  the  Heuilth  Care  anel 
Eelue;atie)n  Ree:onciliatie)n  Ae;t  (Pub.  L. 


111-112)  ("Re!e:e)ne:iliatie)n  Ae:t"),  was 
e!uae:te!el  e)n  Mare:h  30.  2010.  In  this 
pre)aml)le!  we!  i'e!fe!r  to  the  two  .stateite!.s 
e:e)lle!e:tive!ly  as  the  Affeerehible  (iiire  Ae:t. 
'I'lie!  Affeereliihle!  C;ire!  Ae:t  ine:lueie!s 
signifie:ant  re!fe)rm.s  te)  l)e)th  the!  priviite 
health  insunme:e!  inelustrv  anel  the 
Me!elie:are!  ;mel  Me!elie:aiel  preegnims. 
Pre)visie)n,s  in  the  Aflbrelahle  (ieire  Ae:t 
e:e)ne:e!rning  the  Part  C  Me!elie:are! 
AelvantiJge  (MA)  anel  Part  D  l’re!se:rij)tie)n 
Drug  ])re)gram.s  hugely  fe)e:u.s  een 
l)e!ne!fie:iarv  pre)te!e:tie)n.s,  MA  pewment 
reefbrms,  anel  simplifie:atie)n  e)f  MA  anel 
Pre!se:riptie)n  Drug  preegram  pre)e:e!.s.se!.s  leer 
heeth  pre)gram.s.  Re!gulatie)ns 
imj)le!menting  mo.st  Affeerelahle  Care  Ae;t 
pre)visie)n.s  pe!rtaining  te)  the  MA  and 
Pre!.se:riptie)n  Drug  Pre)gram  pre)vi.sie)n.s 
we!re!  jjublisheel  e)n  April  1.  2011  (77  F"R 
22072)  anel  a  ce)rre!e:tie)n  was  j)uhli.she!el 
June  1.  2012  (77  FR  32407). 

This  pre)])e)seel  rule  woulel  imj)le!me!nt 
se)e:tie)n  1103  e)f  Title  I.  .Sidepart  B  of  the 
Ree:e)ne;iliatie)n  Ae:t.  'Lhis  .se!e:tie)n  e)f  the 
Affeerelable  C;ue!  Ae:t  amenels  se!e:tie)n 
1817(e!)  e)f  the  .Se)e:ial  .Se!e:urity  Act  (the 
Ae:t)  te)  aelel  new  me!elie:;d  le).ss  nitie) 

(MLR)  reuiinrements.  An  MLR  is 
e!xpre!.sse!el  eis  a  pe!re:e!ntage!.  ge!ne!rally 
re!j)re!se!nting  the  pe!re:e!ntage!  e)f  re!ve!mie! 
useel  fe)r  patient  e:are!.  nither  than  fe)r 
sue:!)  e)the!r  items  as  aelministrative 
e!xi)e!n.se!s  e)r  ])re)fit.  Be!e:ause!  se!e:tie)n 
1800D-12(1))(3)(D)  of  the  Ae:t 
ine:e)rpe)rate!S  by  re!fe!re!ne:e!  the! 
re!e]inre!me!nts  e)f  se!e:tie)n  1817(e!).  theise 
ne!w  Affeerelable  Ciire  Ae:t  me!elie:al  leess 
ratie)  re!eiuire!me!nt.s  alse)  ap])ly  te)  the  Part 
D  i)re)gram.  Uneler  these  nenv 
reepnreanents.  MA  e)rganizatie)ns  anel 
P.irt  D  .spe)nse)r.s  .ire  re!e]uireel  te)  rei)e)rt 
their  MLR.  anel  are  .sul)je!e:t  to  financial 
anel  olhe!r  penaltiees  leer  a  failure  te)  me!et 
a  new  statutory  reeejuirement  that  thew 
have  an  MLR  e)f  at  leeast  81  pe!re:e!nt.  The 
Affe)relable!  ('.are!  Ae:t  re!eiuire!s  severeil 
levels  of  sane:tion.s  for  failure  te)  meeet  the 
81  ])e!re;e!nt  minimum  MLR  reHjuiremeiut. 
ine:lueling  remittane:e  of  funds  to  CM.S, 
a  pre)hil)itie)n  on  e)nre)lling  new 
members,  anel  idtimately  e:e)ntrae:t 
termineition.  'I'liis  pre)poseel  ride  sets 
feerth  CM.S’  pre)pe)se!el  approae:!)  te) 
implement  theise!  new  MLR 
reMiuireanents  for  the  MA  <mel  Pent  D 
pre)gr:nn.s. 

11.  Provisions  ofthe;  Proposed 
Regulations 

/\.  Introduction 

'I’lie  new  minimum  MLR  reujuirement 
in  .se!e:tie)n  1817(e)(4)  e)f  the  Ae:t  is 
inteneleel  te)  e:re!ate!  ine:e!ntive).s  for  MA 
e)rganizatie)n.s  anel  I’art  D  speensors  te) 
re!elue:e!  aelministrative  e:ost.s,  anel 
luiirketing.  profits,  anel  eether  usexs  of  the 
funels  e^arneul  by  plan  speenseers  anel  helj) 
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to  ensure  that  taxpayers  and  enrolled 
iMMiehciaries  receive  value  iioin 
Medicare  health  })lans.  Under  this 
l)ropt)sed  rule,  an  Ml.R  would  he 
determined  based  on  the  percentage  of 
contract  revenue  spcait  on  clinical 
services.  pr(!scrij)tion  drugs,  (piality 
improving  activities,  and  direct  henelits 
to  beneficiaries  in  the  Ibrm  ol  reduced 
I’art  H  premiums.  The  higher  the  MLR. 
the  more!  the  MA  oiganization  or  Fart  D 
sj)on.sor  is  s|)ending  on  claims  and 
(piality  imjiroving  activities  and  the  less 
they  are  spending  on  other  things.  MA 
organizations  and  I’art  D  sponsors  will 
remit  pavment  to  (]MS  when  their 
s|)ending  on  clinical  services, 
pre.scrijition  drugs,  (piality  im|)roving 
activities,  and  Fart  B  premium  rebates, 
in  relation  to  their  total  revenue,  is  less 
than  the  H.'i  percent  MLR  rerpiirement 
established  under  s(!ction  18.'>7(e)(4)  of 
the  Act.  We  believe  the  payment 
remittance  of  .section  18.'i7(4)(e)(A)  of 
the  Act  is  designed  to  encourage  the 
jirovision  of  value  to  jiolicvholders  bv 
creating  incentives  for  MA  organizations 
and  Fart  I)  sponsors  to  become  more 
efficient  in  their  operations.  If  a  plan 
.sjionsor  fails  to  meet  MLR  reipiirements 
for  more  than  3  consecutive  y(!ars.  they 
will  also  Ih;  subject  to  enrollment 
.sanctions  and.  after  .'i  con.secutive  years, 
to  contract  termination. 

The  Affordable  (lare  Act  also  enacted 
a  new  MLR  nKpiirement  under  section 
2718  of  the  Fublic  Health  Service  Act 
(IMLSA)  that  applies  to  issuers  of 
emiiloyer  grou])  and  individual  market 
jirivate  insurance.  We  have  ahniady 
issued  regulations  imjilementing  this 
private  insurance  MLR.  A  nupiest  for 
information  (RFI)  relating  to  the  f’l  LSA 
MLR  jirovision  was  jniblished  in  the 
Ajiril  4.  2010  (75  FR  10297)  Federal 
Register.  In  the  December  1. 2010 
Federal  Register  (7.'i  FR  74804),  we 
jniblished  an  interim  final  rule 
iiujilementing  the  FHSA  MLR 
r(!(juirements  for  health  insurance 
issuers.  Under  this  interim  final  rule, 
health  insurance  issuers  must  rejiort  an 
MLR  and  related  sujijiorting  data  hv 
state  and  market  (individual,  small 
grouj)  or  large  grouji).  If  the  rrujuired 
MLR  threshold  is  not  met  in  anv  one 
year,  generallv  8.')  jiercent  in  the  large 
grouj)  market  and  80  jiercent  in  the 
small  grouji  or  individual  market,  health 
insurance  issuers  must  jirovide  a  rebate 
to  enrollees,  which  is  generally  done  by 
jiroviding  it  to  the  jiolicyholder  on 
iMihalf  of  the  enrollees.  Finally, 
enforcement  of  the  rcjiorting  and  rebate 
r(!(juirements  of  .section  2718(a)  and  (h) 
of  the  FHSA  are  addressed,  as 
sjiecifically  authorized  in  .section 
2718(li)(3)  of  the  FHSA.  This  interim 


final  rule  ajijilies  to  covered  jirivate 
health  insurance  issuers  hegiuning 
january  1.  201 1. 

.Since  then,  we  hav(!  made  .several 
revisions  and  technical  corrections  to  4.') 
CFR  jiart  liiO.  On  March  23.  2012.  we 
also  jniblished  a  final  rule  (7.'i  FR 
17220).  entitled  “Fatient  Frotection  and 
Affordabhi  Clare  Act;  .Standards  Related 
to  Reinsurance,  Risk  (lorridors,  and  Risk 
Adjustment.”  that  establishes  standards 
for  the  establishment  and  ojieration  of  a 
transitional  reinsurance  jirogram. 
temjiorarv  risk  corridors  jirogram.  and  a 
jiermanent  risk  adjustment  jirogram. 
The.se  jirograms  do  not  go  into  effect 
until  lanuarv  1. 2014.  Therefore,  the 
commercial  MLR  and  rebate 
calculations  in  the  December  1, 2010 
interim  final  rule  do  not  take  these 
jirograms  into  account.  .Section  271 8((:) 
of  the  FHSA  directs  the  National 
As.sociation  of  Insurance  (Commissioners 
(NAICI),  subject  to  certification  by  the 
.Secretary,  to  establish  uniform 
definitions  and  calculation 
methodologies  related  to  MLRs.  In  the 
MLR  ll'^R.  we  adojit  the 
recommendations  in  the  NAICTs  model 
MLR  regulations.  In  4.'i  CCf'R  l.‘i8. 221(c) 
of  the  MLR  IFR  allows  an  issuer  to 
deduct  from  earned  jiremium  federal 
and  .state  taxes,  and  as.sessments,  and  in 
some  instances,  communitv  benefit 
exjienditures.  We  iuterjireted  the  MLR 
IFR  to  mean  that  a  tax  exenijit  not-for- 
jirofit  i.ssuer  could  deduct  either  .state 
jiremium  tax  or  community  benefit 
exjienditures,  hut  not  both.  Therefore, 
on  December  7.  2011,  we  jiuhlished  a 
final  rule  with  comment  jieriod  (70  f’R 
70.'i74)  to  revise  the  MLR  IFR,  in  which 
we  clarified  that  any  issuer  may  deduct 
either  state  jiremium  tax  or  community 
benefit  exjienditures.  hut  not  both.  I'lie 
final  rule  limited  the  community  benefit 
exjienditures  deduction  at  the  highest 
jiremium  tax  rate  in  the  state.  (In 
December  7,  2012,  we  jiubli.shed  a 
jirojiosed  rule  (73  FR  73117),  which 
discu.sses  revising  the  jiolicy  of 
community  benefit  exjienditures.  in 
addition  to  discussion  on  the  treatment 
of  jiremium  stabilization  jiavments. 
timing  of  the  annual  commercial  MLR 
rejiorts.  and  di.striliution  of  rebates.  We 
will  call  the  body  of  rules  on 
commercial  MLR  nujuirements  the 
“commercial  MLR  rules.” 

.Section  2718  of  the  FHSA  directed  the 
NAK;  to  make  recommeudatious  to  the 
.Secretary  of  Health  and  Human  .Services 
(the  .Secretary),  subject  to  certification 
by  the  Secretary.  NAIU’s 
recommendations  regarding  definitions 
and  methodologies  for  calculating  MLRs 
were  adojited  in  the  commercial  MLR 
rules.  The  NAKk  in  making  its 
recommendations,  conducted  a 


thorough  and  transjiarent  jirocess  in 
which  the  views  of  regulators  and 
stakeholders  were  discussed,  analyzed, 
addres.sed  and  documented  in 
numerous  ojien  forums  held  by  a 
number  of  stakeholders,  including  state 
insurance  dejiartments  (which  incliuhis 
the  coinmi.ssioner/sujierintendent  and 
directors),  the  NAKk  issuers,  and 
consumer  rejiresentatives.  'I’he 
commercial  MLR  rules  largely  adojited 
the  NAK'.  recommendations. 

In  this  j)r()j)().s(!(i  rule  for  the  MA  and 
Fre.scrijition  Drug  Benefit  Frograms,  we 
are  using  the  commercial  MLR  ruhis  as 
a  reference  jioint  for  develojiing  the 
Medicare  MLR  r(!(juirement,s.  VVe  have 
decided  to  do  this  for  .several  reasons. 
First,  the  intent  of  the  jirovisions  to  helj) 
ensure  value  for  health  coverage  is 
conijiarable.  .Second,  keejiing  tlie 
re(juirements  similar  will  limit  the 
burden  on  organizations  that  jiarticijiate 
in  both  markets  (the  overwhelming 
majority  of  those  offering  Medicare 
jirodncts).  Third,  aligning  the 
commercial  and  Medicare  regulations 
will  make  commercial  and  Medicare 
MLRs  as  coiujiarable  as  jiossible  for 
coiujiarison  and  evaluation  j)nrj)()S(!.s, 
including  by  Medicare  beneficiaries.  We 
recognize  that  some  areas  of  the 
regulation  for  jirivate  health  insurance 
jilans  needed  to  be  revi.sed  to  fit  the 
imi(jne  characteristics  of  the  MA  and 
Frescrijition  Drug  jilan  (FDF)  markets. 
For  exaiujile.  we  jirojiose  that  MA  and 
Fart  D  FDF  MLRs  will  be  rejiorted  on  a 
contract  basis,  rather  than  by  state  and 
market. 

B.  .Scope.  Applicabilitv.  and  Dafinitions 

As  noted  jireviously,  section 
18.'57(e)(4)  of  the  Act,  which  establishes 
nujiiirements  for  a  minimum  MLR 
directly  ajijilies  to  the  MA  jirogram.  The 
nKjuirements  at  section  18.'i7(e)(4)  of  the 
Act  also  ajijily  to  the  Medicare 
Fre.scrijition  Drug  Benefit  Fnigram, 
liecau.se  section  18(i()D-12(li)(3)(D)  of 
the  Act  reijuires  that  the  contractual 
nupiirements  at  section  18.'i7(e)  of  the 
Act  ajijily  to  the  Fart  D  jirogram. 

1.  .Scojie  and  Ajijilicaliility 

Fart  422  of  the  (lode  of  Federal 
Regidations  (("FR)  regulates  the  MA 
Frogram,  and  Fart  423  of  the  (IFR 
regulates  the  Fart  D  jirogram.  'I’liis 
jirojiosed  rule  would  iiujilement 
.sections  18!i7(e)(4)  and  18(i()D- 
12(li)(.3)(D)  of  the  Act  by  adding  to  both 
Farts  422  and  423  a  new  .Sulijiart  X, 
“Riujiiirements  for  a  Minimum  Medical 
Loss  Ratio.” 

'Fhe  jirojiosed  .Sulijiart  X  for  the  MA 
jirogram  has  the  .same  structure  as  the 
jirojiosed  .Sulijiart  X  for  the  Fart  D 
jirogram.  Thus,  di.scussion  in  this 
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preainl)li!  is  organized  l)y  each  Suhpart 
X  section,  and  l)oth  MA  and  Part  D 
pro|)osals  are  discussed  within  each 
section.  Any  difterences  between  tlie 
MA  and  Part  I)  proj)o.sals  are  described 
within  the  r(;l(;vant  section. 

H(;canse  section  18.'57((;)  of  tin;  Act, 
where  the  MLR  ixuiuirenunit  a])])ears  in 
.statute,  does  not  directly  apply  to  (lost 
HM()s/(iMPs  ((iost  Health  Maintenance 
()rganizations/(ioin|)(!titive  Mtnlical 
Plans),  HCPPs  (Health  C'.are  Prepayment 
Plans)  or  PACIE  (Program  ol  All- 
Inclusive  Care  for  the  Elderly) 
organizations,  the  proposed  MLR 
re(|nirements  set  forth  in  this  rule 
g(!nerallv  do  not  ap])lv  to  section  1876 
Cost  HMC/CMPs.  section  183.3  HCPPs. 
or  to  PACE  organizations,  which  are 
authorized  under  section  18‘)4  of  the 
Act. 

However,  given  the  incorporation  of 
.section  18.57(e)(4)  by  1 860-1 2(h)(3)  of 
the  Act,  we  believe  that,  to  the  extent 
Cost  HMOs/CMPs  offer  Part  D  as  an 
optional  supplemental  benefit  under 
§  41 7.44()(l))(2)(ii).  the.se  retjuirements 
would  apply  to  that  Part  D  ])roduct. 
While  an  HC.PP  cannot  offer  Part  D,  to 
the  extent  an  em])loyer  or  union  offering 
an  IKiPP  to  its  memtxM's  se])aratelv 
offers  Part  D  coverage  as  an  Em|)lover/ 
Union  Only  POP  under  .s(;ction  186011- 
22(1))  of  the  Act.  the  MLR  re(]uirement 
does  apply  to  the.se  Part  D  j)rogram.s. 
Therefore,  for  Cost  1  IMOs/C.MPs  and 
employers  or  unions  offering  1  KiPPs, 
only  those  offering  Part  I)  are  subject  to 
the  MLR  re(juirements.  and  then  oidy 
for  the  Part  13  portion  of  their  benefit 
offerings.  Since  the  MLR  rule  can  onlv 
a])ply  to  the  Part  D  portion  of  the 
benefits  offered  by  Cost  HMCls/CiMPs 
and  employers/unions  offering  IKiPPs, 
we  will  treat  them  more  like  PDPs  than 
MA-PUs  for  MLR  ])urpo.ses.  Cost 
HMds/CMPs  and  emplovers/imions 
offering  HCPPs  hid  on  Part  D  and 
receive  Part  D  payments  based  on  their 
hid.  Thus,  we  ])ropose  to  recjuire 
remittances,  .sn,s])end  enrollment,  and/or 
terminate  such  Part  U  contracts  based 
on  whether  the  cost  HMOs/CMPs  or 
em])loyer.s/unions  offering  HCPPs  meet 
the  Mf.R  recjnirement  for  the  Part  D 
benefits  thev  offer  under  their  contract 
with  CMS.  hi  es.sence,  a  Cost  HMO/CMP 
or  an  HCPP  that  did  not  meet  the 
minimum  MLR  reciuirement  on  the  Part 
ID  j)ortion  of  the  benefits  it  provides  to 
Medicare  enrollees  would  potentially 
(after  3  consecutive  years)  he  forced  to 
stop  enrolling  new  individuals  in  such 
Part  D  coverage  and,  after  5  consecutive 
years,  would  potentially  lose  the  Part  D 
jiortion  of  its  contract. 

For  PACiE  organizations  offering  Part 
ID,  the  situation  is  different.  Similar  to 
Cost  HMOs/CMPs  and  HCPPs,  we  do 


not  believe  that  the  MLR  recjuirements 
at  .section  1857(e)(4)  of  the  Act  and  this 
projiosed  rule  apply  to  the  A/B  portion 
of  a  PACE  organization’s  benefit 
offering.  In-so-far  as  .section  1857(e)(4) 
of  the  Act  does  not  apply  to  PACE 
organizations  directly,  its  a])plication  to 
them  would  he  onlv  through  its 
ai)plication  to  Part  D  through 
incorporation  at  section  186{)I3-12(1))(3) 
of  the  Act.  However,  unlike  (iost  HMO.s/ 
CiMPs  and  section  1833  IKiPPs 
addressed  in  .section  1876  of  the  Act. 
which  are  not  compelled  hv  anv  specific 
statutory  or  regulatory  authority  to  offer 
Part  13  benefits,  PA(iE  organizations  are 
recpured  by  both  statute  and  regulation 
to  ])rovide  drug  coverage  (see 
.sectionl894(l))(l)(A)(i)  of  the  Act  and 
§  460. 92(a)).  Thus,  while  Co.st  HMCls/ 
(]MP.s  and  HCPl’s  could  continue  to 
operate  without  offering  Part  D  coverage 
to  their  enrolled  members,  PACE 
organizations  as  a  ])ractical  matter  could 
not.  as  they  would  likely  have  to  absorb 
the  full  c:ost  of  fulfilling  their  obligation 
to  cover  drugs.  To  the  extent  that  drug 
coverage  other  than  Part  U  drug 
coverage  could  not  he  offered  by  PACE 
organizations,  such  a  result  would 
effectively  terminate  not  only  the  Part  13 
drug  ])lan  offered  by  a  PAfiE 
organization,  hut  the  PACI'i  organization 
itself.  This  result  would  have  the  effect 
of  applying  a  Part  13  ])enaltv  on  Part  A 
benefits.  Part  B  benefits  and  Medicaid 
benefits  offered  to  dual  eligihles.  The 
(iongress  did  not  directlv  ‘ipplv  the  MLR 
rule  directly  to  these  benefits  (as  MA¬ 
PI!  rules  only  a})])ly  to  the  Part  13 
com])onent  of  PA(iE  plans).  \\T;  believe 
this  result  would  he  inconsistent  with 
the  intent  of  the  .statutory  authority 
e.stahlishing  the  PACiE  program  at 
section  1894  of  the  Act  as  an  option  for 
dual  eligihles.  We  note,  however,  tliat 
we  have  the  authority  to  waive 
application  of  Part  13  re(]uirements 
(including  the  new  MLR  nupurements) 
to  PACE  organizations  as  such 
application  could  ])otentially  result  in 
the  inability  of  a  PACE  ])rogram  to 
continue,  which  w'e  do  not  believe  the 
Congress  intended.  S])ecifically,  section 
186013-21  (c)(2)  of  the  Act  (incor])orated 
for  PACiE  under  .section  1 86013— 21  (f)(l )) 
of  the  Act  provides  authority  to  waive 
provisions,  such  as  the  MLR 
reciuirement,  to  the  extent  such 
provisions  du])licate,  conflict  with,  or  as 
may  he  necessary  in  order  to  improve 
coordination  between  Part  13  ami  PA(iE. 
We  believe  that  application  of  the  Part 
13  MLR  reciuirement  to  PACiE 
organizatitnis,  even  for  only  their  Part  13 
offering,  would  conflict  with  our 
understanding  of  the  intent  of  the  PACE 
statute  and  implementing  regulations,  as 


it  could  thwart  the  ahilitv  of  the  PACE 
])lan  to  serve  its  special  needs  enrollees. 

'I  herefore,  we  propo.se  not  to  applv  the 
Part  13  MLR  re(|uirements  to  the  Part  13 
offerings  of  PACE  organizations. 

2.  Definitions 

In  §422.2401  and  §423.2401,  we 
ja'opo.se  certain  definitions  pertaining  to 
the  MLR  provisions.  Note  that  there  akso 
are  terms  defined  in  other  sections  of 
the  Part  422  Suhpart  X  and  Part  423 
Suhpart  X  (for  exam])le.  “incurred 
claims”  is  defined  in  §  422.2420(h)  and 
§423.2420(1)),  and  “(luality  improving 
activities"  are  defined  in  §422.2430  and 
§423.2430.) 

First,  we  propose  that  the  acronym 
MLR  he  u.sed  to  refer  to  the  medical  loss 
ratio  referenced  in  throughout  Part  422, 
Sul)])art  X  and  I’art  423,  Subpart  X. 

We  propo.se  to  define  non-claims 
costs  as  those  exj)en.ses  for 
administrative  .services  that  are  not: 
incurred  claims.  |)ayment.s  toward 
reducing  the  Part  B  premium  for  MA 
plan  enrollees.  ex])enditure.s  on  (pialitv 
improving  activities.  lic:ensing  and 
regnlatory  fees,  or  .state  and  federal  taxes 
and  as.sessments  that  cannot  he 
deducted  from  total  revenue. 

C.  (icncnil  Hfnjiiiivnu^nts  forXIA 
On^anizdlinns  and  Part  D  Sijonsors 

Sections  1857(e)(4)  and  section 
186013-12  of  the  Act  (which 
incorporates  section  1857(e)(4)  of  the 
Act  hv  reference)  set  fortli  a  requirement 
that  MA  organizations  and  Part  13 
spon.sors  re])ort  MLRs,  and  that  the.se 
MLRs  meet  the  .statutory  standard  of  85 
percent.  Those  organizations  that  do  not 
meet  this  MLR  reciuirement  will  he 
required  to  pay  remittances.  If 
organizations  are  unable  to  meet  the 
minimum  MLR  for  3  con.secutive  years, 
they  will  also  he  subject  to  enrollment 
sanctions  and  for  5  consecutive  years, 
contract  termination.  MA  organizations 
and  Part  D  sponsors  will  he  required  to 
submit  data  to  CMS  that  will  allow 
enrollees  of  health  plans,  consumers, 
regulators,  and  others  to  take  into 
consideration  MLRs  as  a  measure  of 
health  insurtirs’  efficiencv.  Similar  to 
the  intentions  of  .section  2718  of  the 
PHSA,  we  believe  that  this  provision  is 
intended  to  |)rovide  beneficiaries  both 
with  information  neecled  to  better 
under.stand  how  niuch  of  plan  si)onsor 
revenue  is  u.sed  to  i)ay  for  .services, 
(|uality  improving  activities,  and  direct 
rebates  for  enrollees  versus  how  much 
is  u.sed  to  pay  for  the  “non-claims,”  or 
administrative  expenses,  incurred  by 
the  j)lan  s])onsor  as  well  as  profits,  and 
to  provide  incentives  to  spend  more  on 
the  former  group  activities  and  le.ss  on 
the  latter. 
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This  section  discus.sos  two  general 
Issues  regarding  our  propo.sed 
implementation  of  the  Ml.R 
nujuinanent:  the  level  of  aggregation  at 
which  MFRs  mu.st  he  r(!))orted,  and  the 
sanctions  lacing  MA  organizations  and 
Part  D  sponsors  when  they  do  not  meet 
the  MLR  re(pnrem(!nt. 

1.  Aggregation  of  MLR  to  the  ('.ontract 
L(!vel 

Umhir  the  MA  program,  MA 
organizations  oiler  MA  |)lan  henelit 
packages  (MA  plans,  defined  at  ^  422.2) 
under  contracts  with  (^MS.  Plans  offered 
under  an  MA  contract  can  he  MA-only 
plans  (which  only  offer  non-drug 
Ixmefits)  and/or  MA-PD  ])lans  (which 
akso  offer  Part  D  (pialified  prescri})tion 
drug  coverage).  Further,  under  the  Part 
n  program.  Part  D  sponsors,  as  defined 
in  §423.4,  offer  plan  henefit  packages 
(prescription  drug  plans  or  PDPs)  under 
contracts  with  ("MS.  An  MA 
organization  or  a  Part  D  sponsor  can 
have  one  or  multii)le  contracts  with 
(’.MS  and.  under  each  contract,  the  MA 
organization  or  Part  D  spon.sor  can  offer 
one  or  multiple  plans  in  which 
heneficiaries  mav  enroll. 

We  propose  at  §422.241()(a)  and 
§423.241U(a)  that  an  MA  organization 
and  a  Part  1)  sjionsor  must  report  au 
MLR  for  each  contract  thev  have  with 
(;MS.  We  heliiwe  that  the  c:ontract  is  the 
l)(!st  level  of  aggregation  for  MLR 
njporting  in  Medicare.  The  contract 
l)rovide.s  the  legal  framework  for  our 
.statutory  and  regulatory  authority  ov(;r 
MA  organizations  and  Part  1)  s])on.sor.s. 
For  (!xample.  an  MA  organization  is 
defined,  at  S(;ction  IK.'jyla)  of  the  Ac;t 
and  §422.2,  as  a  state-1  icen.sed  entity 
that  is  certified  hy  ('MS  as  meeting  the 
(]MvS  contract  recjuirements. 

Aggregating  MLRs  to  the  contract 
level  is  an  a])|)roach  that  closely 
parallels  the  commercial  MLR  approach, 
which  aggregates  tin;  MLR  to  tlu;  state 
and  market  level,  rather  than  to  each 
sjjecific  health  i)lan  policv  or  henefit 
offering.  We  note  that  MA  and  PDl’ 
contracts  are  also  often  executed  at  the 
.state  level. 

Moreover,  we  believe  that  reciuiring 
contract-level  MLRs  will  j)romote 
program  stability  and  the  continued 
availability  to  henef  iciaries  of  a  variety 
of  Inmefit  structures  in  MA  and  I’art  D 
plans.  I.a.stly,  contract-level  reporting  is 
administratively  less  hurdensome  for 
MA  organizations  and  Part  ID  s])onsors: 
for  example,  administrative  costs  will 
not  need  to  he  disaggregated  hy  jilan. 

We  also  considered  the  approach  of 
nupiiring  MLR  niporting  at  the  plan 
level,  since  hcmeficiaries  enroll  in  a  jjlan 
and  exj)erience  their  health  care  at  the 
plan  level  (known  as  plan  henefit 


package  level),  and  sim:e  CMS’  bids  and 
payments  occur  at  this  h;vel.  In 
addition,  for  a  contract  with  a  large 
numher  of  plans,  it  arguably  would  he 
less  disruptive  to  apj)lv  an  (airollment 
or  termination  sanction  at  the  plan  level 
rather  than  the  contract  level.  Plan-level 
MLRs  also  would  h(!  based  on  fewin' 
enrol  lees  and  he  more  prone  to  random 
variations  in  claims  expericmce. 
(’.ontract-level  Ml.Rs  would  gcaierally 
represent  a  more  stable  population  and 
a  larger  claims  base,  resulting  in  mon; 
reliable  and.  tlmrefore.  more  meaningful 
MLRs.  Ill  future  years,  we  may 
reconsider  the  apiiroach  of  calculating 
Ml.Rs  at  the  plan  level. 

Finally,  we  considered  applying  the 
Ml.R  at  the  organization  level,  fiecause 
many  MA  organizations  and  Part  D 
sponsors  are  national  organizations,  an 
MLR  at  this  level  of  aggregation  would 
he  less  meaningful,  particularly  for 
heneficiaries  who  are  comparing  jilans 
in  a  sjiecific  geograjihic;  area,  fiecause 
resource  commitments  to  .services 
offered  may  differ  hy  market,  due  to 
differences  in  labor  costs,  demand,  and 
competition,  a  national  MLR  would 
provide  le.ss  information  to  consumers. 

In  addition,  we  determined  that  the 
application  of  enrollment-related  and 
termination  action  sanctions  to  an  MA 
organization  or  Part  D  sjionsor  that  is 
nationally  repre.sentative  would  have  a 
much  larger  eurollee  impact  than 
contract-level  .sanctions. 

In  short,  we  believe  our  proposal  of 
contract-level  aggregation  for  Ml.R 
calculation  is  both  rea.sonahle  and  in 
alignment  with  important  goals  of 
program  .stability  and  administrative 
sim])lification. 

We  note  that,  while  the  statutory 
language  at  18r)7(e)(4)  of  the  Act  uses 
the  terms  “MA  plan,”  it  also  uses  the 
term  "contract”  six  times.  Further,  the 
recjuirement  that  an  M.'\  “j)lan”  “remit” 
an  amount  to  (]MS  when  the  minimum 
MLR  is  not  met  clearly  refers  to  the 
organization  offering  one  or  more  MA 
plans,  ami  not  tt)  a  specific  plan  henefit 
package,  which  cannot  take  an  action 
such  as  remitting  an  amount  to  ('.MS. 

We  believe  that  the  statute  uses  the  term 
“])lan”  in  the  generic  sen.se  in  which  it 
is  often  used  to  refer  to  au  organization 
offering  jiroducts,  and  that  ('MS  thus 
has  the  discretion  to  apply  and  enforce 
the  MLR  reijuirement  at  the  contract 
level. 

Note  that  the  jiroposed  recpiirement  at 
§  422.241  ()(a)  and  §  423.241  ()(a)  refers  to 
“an  MLR”  for  each  contract.  This 
j)roj)osal  means  that  the  MLR 
calculation  fora  contract  that  includes 
MA-PD  ])lans  must  combine  non-drug 
costs  with  prescri])tion  drug  costs  aud 
non-drug  revenues  with  prescrijition 


drug  revenues,  acro.ss  all  jilans  under 
the  contract.  We  also  considered  the 
ai)|)roach  of  reciuiring  MA  organizations 
to  reiiort  two  MLRs  for  each  contract 
that  iiudude  MA-PD  plans:  one  for 
nondrug  benefits  and  another  for 
])rescription  drug  benefits.  We  ilecided 
to  reipiire  one  Ml.R  per  MA  contract,  as 
this  aligns  better  with  the  commercial 
MLR  recpiirements,  which  recjuire  one 
Ml.R  j)er  issuer  regardless  of  plan  type, 
and  which  include  pre.scription  drug 
costs  along  with  other  expenditures  on 
health  care  services.  Further,  it  is  not 
clear  how  meaningful  having  two 
effectively  partial  Ml.Rs  would  he  to 
consumers. 

Final Iv.  Part  (]  rebates  often  fund  the 
Part  D  jnemiums  for  MA-PD  plans  and 
thus  are  used  to  provide  Part  D  benefits. 
Since  most  MA  contracts  include  MA- 
PD  jilans,  recjuiring  a  single  MLR  for 
each  MA  contract  is  an  admini.stratively 
simjile  a])])roach  that  eliminates  the 
need  for  disaggregation  ofthe.se  rebates. 

2.  Remittance  Reijuiremenl 

Per  .section  1857(e)(4)(A)  of  the  Act 
and  as  set  forth  in  i)ro])osed 
§422.2410(1))  and  §423.2410(1)),  if  we 
determine  for  a  contract  year  that  an  MA 
organization  or  Pait  D  s])onsor  has  an 
Ml.R  for  a  conliact  vear  that  is  less  than 
0.85  (85  percent),  the  MLR  recpiirement 
would  not  have  been  met  and  the 
si)onsoring  organization  would  he 
recpiired  to  remit  a  i)ayment  to  (IMS. 

The  amount  of  the  remittance  would  he 
ecpial  to  the  product  of:  (1)  'I’he  total 
revenue  under  the  contract  for  the 
contract  year:  and  (2)  the  difference 
between  0.85  and  the  contract’s  MLR. 
Total  revenue  is  discussed  later  in 
section  11. D.  of  this  i)ropo.sed  rule. 

In  order  to  support  the  reported  Ml.R 
for  each  contract  year,  and  in  order  to 
f  urther  allow  comparison  of  MLRs 
acro.ss  product  lines  (for  example. 
Medicare  and  commercial),  MA 
organizations  and  Part  D  sponsors 
would  he  recpiired  to  report  to  (]MS 
c.ertain  data  c:c)nc:erning  the  MLR. 
Re])C)rting  recjuirements  are  addressed  in 
sec:tic)n  11.(1.  of  this  |)rc)|)c)secl  rule. 

3.  Enrollment  Sanc:tic)n 

As  set  forth  in  ])rc)|)c)secl  §  422.24  l()(c:) 
and  §  423.241  ()(c;),  if  an  MA  or  PDP 
c:c)ntrac:t  fails  to  have  an  MLR  of  at  least 
0.85  for  3  or  more  c:c)n.sec:utive  c;c)ntrac:t 
years,  we  would  not  i)ermit  the 
enrollment  of  new  enrollees  in  jilans 
under  that  c;c)ntrac:t  during  the  .sec:c)ncl 
suc:c;eecling  c;c)ntrac:t  year.  We  intei  jiret 
this  recpiirement  to  mean  that,  if  a 
c:c)ntrac;t  fails  to  have  an  Ml.R  of  0.85  for 
3  or  more  c:c)n.sec:ulive  years,  we  would 
halt  all  new  enrollment  into  all  plans 
c:c)verecl  under  that  c:c)ntract.  The  vear 
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for  wliich  tlio  onrollnient  sanction 
would  a])})ly  would  ho  the  ,s(!(:ond 
succooding  year  alter  the  third 
consocntivo  year  in  which  the  MA 
organization  or  Part  11  sjjonsor  fails  to 
moot  the  MLR  ro(|niromont.  For 
oxam])lo.  the  MLRs  for  contract  years 
2014  through  2010  would  ho  r(;portod  in 
201.'i  through  2017.  If  a  contract  did  not 
moot  the  MLR  ixuiuinmiont  for  the  2014, 
201.^,  and  2010  contract  years,  w(! 
would  not  ptainit  now  onrollmont  in 
plans  under  that  contract  in  2018, 
which  is  the  .second  .siu;coo(ling  contract 
year  after  the  third  c:on.socutivo  year  of 
failure  (2010)  to  moot  the  MLR 
rocpdromont. 

As  discussed  later  in  this  .section,  if 
an  MA  or  PDF  contract  fails  to  meet  the 
Ml.R  requirement  for  5  con.secntive 
years,  we  are  recjuired  by  statute  to 
terminate  the  contract.  Because  a 
contract  that  fails  to  meet  the  MLR 
r(!(|idrement  for  4  consecadive  years  has 
failed  to  meet  the  recjuireiiKmt  for  3 
con.secntive  y(;ars,  we  are  thus 
])roposing  in  §422.241 0(c)  and 
§  423.2410(c)  to  clarify  that  an 
enrollment  sanction  woidd  a])ply  to 
contracts  that  fail  to  meet  the  MLR  for 
3  or  more  (that  is,  4)  consecutive  years. 

4.  'I’erm illation 

If  the  contract  fails  to  have  an  M1,R  of 
at  least  O.H.'i  (8.'i  iiercent)  for  .'5 
consecutive  contracd  years,  we  are 
required  under  section  18.'57(e)(4)((;)  of 
the  Act  to  terminate  the  contract,  'fids 
reipdrement  is  rellected  in  jiroiiosed 
§422. 2410(d)  and  § 423.241 0((1).  We 
propo.se  to  implement  section 
1857(e)(4)((])  of  the  Act  by  terminating 
the  contract  for  the  year  following  the 
year  in  which  the  jilan  sponsor  is 
recjidred  to  report  the  MI\R  for  the  fifth 
year.  With  respect  to  termination,  we 
pro])o,se  to  implement  the  “.second 
succeeding  contract  year”  rei^nireinent 
in  a  manner  similar  to  how  we  projiose 
to  imiilement  the  enrollment 
termination  after  3  or  more  consecaitive 
years  of  not  meeting  the  minimum  MLR 
recjuirement.  'rhus,  for  a  contract  that 
failed  to  meet  the  MLR  reipdreinent  in 
2014  through  2018,  we  would  terminate 
the  contract  in  2020. 

/).  (Ailcuhition  of  Medical  Ia)ss  liatio 

1.  Definition  of  Medical  Loss  Ratio 

In  this  section,  we  address  the 
calculation  of  an  MI,R  for  MA  and  Part 
D  contracts.  (lenerally,  our  ajiproach  to 
what  counts  as  costs  and  revenues 
(which  are  in  the  numerator  and 
denominator,  resjiectively)  is  consistent 
with  the  approach  in  the  commercial 
MLR  rules,  l^rojiosed  §  422.2420(a)  and 
§  423.2420(a)  set  forth  a  high-level 


definition  of  the  MLR  as  a  ratio  of  the 
numerator  defined  in  iiaragrajih  (h)  to 
the  denominator  defined  in  paragraph 
(c).  We  jiropose  to  follow  the 
commercial  MLR  rules  hy  allowing  MA 
organizations  and  Part  D  s])onsors  to 
incnxise  the  MLRs  of  low-enrollment 
contracts  with  a  cnulihilitv  adjustment. 
This  adjustimmt  is  discnssiid  in  section 
F. 

ProjxKsed  section  § 422.241 0(a)(2) 
])rovides  that  the  MLR  for  an  MA 
contract  not  offering  Part  1.)  prescri])tion 
drug  benefits  would  t)nly  he  reepdred  to 
r(!flect  the  costs  and  revenues  related  to 
the  h(mefits  defined  at  § 422.100(c). 
basil;  benefits,  mandatory  snpiilimiental 
benefits,  and  optional  sup])leniental 
benefits.  If  the  MA  contract  includes 
MA-PD  plans,  the  MLR  wonlil  also 
under  this  proposed  rule  be  required  to 
reflect  costs  and  revenues  for  benefits 
described  at  §  423.104(d)(e).  and  (f). 
standard  coverage,  alternative  coverage, 
and  enhanced  alternative  coverage. 
Proposed  §  423.2410(a)(2)  also  specifies 
that  the  MLR  for  a  PDP  contract  would 
he  required  to  reflect  costs  and  revenues 
for  standard  coverage,  alternative 
coverage,  and  enhanced  alternative 
coverage. 

Details  about  our  projiosal  for  the 
calculation  of  the  numerator  and 
denominator  for  MA  and  PDP  contracts 
ari!  di.scus.sed  later  in  this  .section.  F'or 
MA  and  PDP  contracts,  the  MLR  would 
he  calculated  using  the  cost  and  riu'enne 
data  for  a  contract  year,  which  is  a  1- 
year  reporting  period  in  accordance 
with  18.')7(e)(4)  of  the  Act,  in  contrast  to 
the  3-year  period  (starting  in  2014)  for 
the  commercial  MLR. 

2.  MLR  Numerator 

In  pro]K)sed  §  422.2420(h)  and 
§423.2420(1))  for  MA  and  Part  D 
contracts,  respectively,  we  identify  the 
elements  that  we  woidd  reipnre  to  he 
included  in  the  numerator  for  a 
contract's  MLR.  Proposed 
§422.2420(1))(1)  and  §423. 2420(b)(1) 
identify  two  basic  elements  that 
con.stitute  the  MLR  numerator:  incurred 
claims  (as  defined  in  paragrajihs  (1))(2) 
through  (1))(4)  for  both  programs)  and 
expenditures  under  the  contract  for 
activities  that  improve  health  care 
(jnality,  which  are  referenced  at 
])aragraph  (l))(l)(iii)  for  both  ])rograms, 
and  described  in  detail  at  sections 
§422.2430  and  §423.2430.  This 
approach  of  including  incurred  claims 
and  ipiality  improving  activities  mirrors 
the  commercial  MLR  rules. 

In  addition,  under  onr  proposal,  the 
MLR  numerator  for  MA  contracts  would 
include  a  third  element,  which  is 
unique  to  MA  contracts:  the  amount  to 
reduce  the  Part  B  premium,  if  any,  for 


all  MA  plans  under  the  contract  for  the 
contract  year.  The  Part  B  jiremium 
reduction  is  a  benefit  design  o])tion 
available  to  MA  organizations,  and  is 
one  of  five  u.ses  of  Part  C  rebate  dollars 
described  at  § 422.2()()(h)  and  in  section 
11. D. 3.  of  this  propo.sed  rule.  Becan.se 
this  is  an  alloweil  benefit  under  MA.  we 
are  allowing  the  n.se  of  these  dollars  to 
pay  for  the  Part  B  premimn  to  he  in  the 
numerator. 

We  jiropo.se  that,  under  an  a.ssnmptive 
or  100  percent  indemnity  reinsurance 
agreement,  the  assuming  MA 
organization  or  Part  D  spon.sor  he 
reipured  to  report  incurred  claims  in  the 
numerator  for  those  contracts,  and  that 
no  incurred  claims  for  the  contracts 
under  the  agreement  he  permitted  to  he 
reported  by  the  ceding  MA  organization 
or  Part  D  si)onsor.  This  clarification 
would  ensure  that  incurred  claims 
implicated  in  assumptive  or  100  percent 
indemnity  agreements  are  neither 
double  counted  hy  both  the  a.ssmning 
and  ceding  MA  organizations  and  Part 
D  sponsors  nor  omitted  by  both  the 
assuming  and  ceding  organizations. 
Instead,  the  incurred  claims  would  he 
counted  for  MLR  pmqioses  only  once;  hv 
the  a.ssmning  MA  organization  or  Part  D 
spon.sor. 

a.  Incurred  (ilaims 

We  jiropo.se  that  incurred  claims 
consist  of  several  amounts.  For  the  MA 
program,  incurred  claims  would  include 
direct  claims  that  the  MA  organization 
])ays  to  providers  (including  under 
capitation  contracts)  for  covered 
.services  that  are  jirovided  to  all 
enrollees  under  the  contract,  as 
described  at  §  422.242()(h)(2)(i). 

In  addition,  under  jiropo.sed 
§422.242()(h)(2)(ii)  and 
§423.2420(h)(2)(i),  for  MA  contracts  that 
include  MA-PD  plans  and  for  PDP 
contracts,  respectively,  incurred  claims 
would  he  required  to  include  only  drug 
costs  that  are  "actually  paid”  hy  the  Part 
D  sponsor.  The  concept  of  "actually 
paid"  is  defined  at  in  §423.308  and 
refers  to  Part  D  costs  that  must  he 
actually  incurred  hy  the  Part  D  sponsor, 
net  of  any  direct  or  indirect 
remuneration  from  any  source. 
Prescription  drug  rebates  are  rebates 
that  jiharmacentical  conqianies  |)ay  to 
MA  organizations  or  Part  D  s])onsors 
based  iqion  the  drug  utilization  of  the 
MA  organization's  or  Part  D  s])on.sor's 
enrollees  and  should  be  deducted  from 
incurred  claims.  This  approach  aligns 
with  the  commercial  MLR  rules,  which 
reipiire  that  pre.scri])tion  drug  rebates  he 
deducted  from  incurred  claims.  In 
addition,  “actually  jiaid”  claims  refers 
to  tho.se  costs  for  which  the  MA 
organization  or  Part  D  sponsor  is  liable. 
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through  all  pha.ses  of  the  henefit.  Thus, 
the  reinsurance  portion  of  claim  costs  in 
the  catastrophic  phase  of  the  henefit  is 
also  included  in  the  nunierator  of  the 
MLR. 

For  both  MA  and  Part  I)  contracts, 
under  proposed  !%  422.242()(l))(2)(iii) 
througli  (xi)  and  42:L242()(l))(2)(ii) 
through  (x),  incurnul  claims  would  also 
he  required  to  reflect  the  following: 
unpaid  claims  re.serves  for  the  current 
contract  year,  including  claims  reported 
and  in  the  process  of  adjustment: 
|)ercentage  withholds  from  jiayments 
made  to  contracted  jiroviders:  incurred 
hut  not  rej)orted  claims  based  tin  past 
experience,  and  modified  to  reflect 
current  conditions  such  as  changes  in 
exposure,  claim  fre(]uency  or  severity 
and  changes  in  other  claims-related 
reserves:  claims  that  are  recoverable  for 
anticipated  coordination  of  benefits 
(CXIB):  and  claims  payments  recoveries 
received  as  a  result  of  subrogation; 
re.serves  for  contingent  benefits  and  the 
medical  or  Part  D  claim  jiortion  of 
lawsuits.  We  follow  the  commercial 
Ml.R  rules  in  projiosing  to  allow  the 
amount  of  claim  jiayments  recovered 
through  fraud  reduction  efforts,  not  to 
exceed  the  amount  of  fraud  reduction 
expimses,  to  he  included  in  incurred 
claims.  Fraud  reduction  efforts  im;lude 
fraud  prevention  as  well  as  fraud 
rei:overy.  The  preamble  to  the 
commercial  MLR  rule  stated  and  we 
coidinue  to  believe  that  without  such  an 
adjustment,  the  recovery  of  jiaid 
fraudulent  claims  would  reduce  an  MLR 
and  could  create  a  disincentive  to 
engage  in  fraud  reduction  activities. 
Thus,  reijuiring  that  incurred  claims 
rellect  claims  jiaymeids  recoveries  up  to 
a  lindt  would  help  mitigate  whatever 
disincentive  might  occur  if  fraud 
reduction  expenses  were  treated  solelv 
as  non-claims  and  non-(]uality 
imjiroving  expenses.  However,  allowing 
an  unlimited  adjustment  for  fraud 
nuluction  expenses  would  underndne 
the  |)ur])ose  of  re(|uiring  issuers  to  meet 
the  MLR  standard. 

P’or  MA  and  MA-PD  contracts, 
incurred  claims  would  he  reipdred  to 
refhict  the  amount  of  incentive  and 
bonus  jiayments  made  to  ])roviders.  as 
.set  forth  at  ^ 422.242()(h)(2)(xi).  Medical 
incmdive  |)ools  are  arrangements  with 
jiroviders  and  other  risk  sharing 
arrangemeids  whereby  the  MA 
orgaidzation  agrees  to  either  share 
.savings  with  or  make  incentive 
paymeids  to  jiroviders.  These  pavments 
would  he  reipdred  to  he  included  under 
incurred  claims  and  would  not  he 
jierndtted  to  he  counted  und(!r  ijuality 
improving  ex|)enditures. 


1).  Adjustments  to  and  Exclusions  From 
Incurred  Claims 

After  ])ro])osing  which  elements 
should  he  included  in  incurred  claims, 
we  propose  which  elemeids  would  hi; 
deductiul  from  incurred  claims  and 
which  elements  would  not  he  included 
in  incurred  claims  at  all.  Under 
jiroposed  ^  422.242()(1))(.3)  and 
423.242()(1))(3).  two  adju.stments  would 
he  deducted  from  incurred  claims  for 
the  MA  and  Part  D  programs,  both  of 
which  are  currently  reipdred  in  the 
commercial  MLR  rules.  L’irst, 
inescription  drug  rebates  and  other 
direct  or  indirect  remuneration  as 
defined  in  §42:L.3()8  that  are  received  by 
the  MA  organization  or  Part  D  sponsor 
would  he  reipdred  to  he  deducted. 
.Second,  any  amounts  jiaiil  to  providers 
that  were  recovered  hecau.se  they  were 
overpayments  would  have  to  he 
deducted  from  incurred  claims. 

Next,  there  are  several  expenditures 
that  would  not  he  included  in  incurred 
claims  for  MA  and  PDP  contracts,  as 
])rovided  in  pro]K)sed  §422.242(){1))(4) 
and  §423.242()(l))(4).  The  three  types  of 
administrative  co.sts  that  would  he 
required  to  he  excluded  from  incurred 
claims  reflect  the  provisions  in  the 
commercial  MLR  rules:  (1)  Amounts 
paid  to  third  party  vendors  for 
secondary  network  savings;  (2)  amounts 
])aid  to  third  jiarty  vendors  for  network 
development,  admini.strative  fees, 
claims  proce.ssing,  and  utilization 
management:  and  (3)  amounts  paid, 
including  amounts  paid  to  a  provider, 
for  ])rofessional  or  administrative 
services  that  do  not  rejiresent 
compen.sation  or  reimhursement  for 
covered  .services  |)roviileil  to  an 
enrol  lee,  such  as  medical  record 
co]iying  costs,  attorneys’  fees, 
sulirogation  vendor  fees,  bona  fide 
service  fees,  compensation  to 
jiaraprofe.ssionals,  janitors,  qualitv 
assurance  analy.sts,  administrative 
supervisors,  secretaries  to  medical 
])ersonnel  and  medical  record  clerks 
would  not  he  ])ermitteil  to  he  included 
in  incurred  claims.  Regarding  item  (2). 
for  examjile,  if  an  MA  organization, 
contracts  with  a  behavioral  health, 
i.hirojnactic  network,  or  high 
technology  radiology  vendor,  or  if  an 
MA  organization  or  Part  I)  sponsor 
contracts  with  a  pharmacy  henefit 
manager,  and  the  vendor  reimhurses  the 
jiroviiler  at  one  amount  hut  hills  the  MA 
organization  or  Part  D  sponsor  at  a 
higher  amount  to  cover  the  vendor’s 
network  development,  utilization 
management  co.sts,  claims  ])rocessing, 
and  ])rofits,  then  the  amount  that 
exceeds  the  reimhursement  to  the 
provider  would  not  under  our  jiroposal 


he  permitted  to  he  included  in  incurred 
claims. 

Finally,  under  proposed 
422.242()(h)(4)(ii)  and 
§423.242()(h)(4)(ii).  amounts  paid  to 
CM.S  hy  an  MA  organization  or  Part  13 
s|)onsor  as  a  remittance  under 
^422.2410(1))  or  S 423.2410(1))  would 
not  he  permitted  to  he  included  in 
incuiTeil  claims  for  any  contract  year. 

3.  MLR  Denominator 

We  ])ropo,se  at  §  422.2420(c)  and 
§ 423.2420(c)  that  the  MLR  denominator 
would  equal  the  total  revenue  under  the 
contract  (as  ilesciiheil  in 
S  422.2420(c)(1)  and  423.2420(c)(l )). 
net  of  deductions  set  forth  in 
§  422.2420(c)(2)  and  § 423.2420(c)(2). 
taking  into  account  the  exclu.sions 
described  in  §  422.2420(c)(3)  and 
423.2420(c)(3).  and  in  accordance  with 
S  422.2420(c)(4)  and  55  423.2420(c)(4). 
Total  re\'enue  for  the  MA  jirogram,  as 
defined  under  proposed  55  422.2420(c)(1) 
and  55  423.2420(c)(1),  must  he  rejiorteil 
on  a  direct  basis  and  would  mean  our 
payments  to  the  MA  organization  for  all 
enrollees  under  a  contract,  including, 
for  MA  plans  under  a  contract  that  offer 
Part  13,  direct  subsidy  payments  and 
reinsurance  payments  as  leconcileil  jier 
^ 423.320(c)(2)(ii);  all  piemiums  ])aid  hv 
or  on  behalf  of  enrollees  to  the  MA 
organization  as  a  condition  of  leceiving 
coverage  under  an  MA  jilan:  our 
])ayments  for  low  income  ])remium 
subsidies  under  5}  423.780:  all  unpaid 
])remium  amounts  that  an  MA 
organization  or  Part  13  sponsor  could 
have  collected  from  enrollees  in  the 
])lan(s)  under  the  contract:  all  changes 
in  unearned  premium  reserves,  and  risk 
corridor  payments  under  55  423.31.1(1;). 
We  note  that  MA  organizations  or  Part 
13  sponsors  that  volunteer  to  waive  the 
poj'tion  of  the  monthly  adjusted  basic 
beneficiary  premium  that  is  a  i/e 
m/yjyin/.s' amount  above  the  low-income 
benchmark  for  a  subsidy  eligible 
individual  per  section  .33()3(a)  of  the 
Affordable  Care  Act  woulil  not  be 
jiermitted  to  consider  the  de  ininiiuis 
amount  an  unjiaiil  premium  amount 
that  could  have  been  c.ollected  from 
beneficiaries.  We  ])ro))ose  that 
calculation  and  reporting  of  total 
revenue  for  pinqio.ses  of  the  Medicare 
MLR  would  include  total  ri.sk-ailju.steil 
payments,  and  would  take  into  account 
])ayment.s  or  receijits  for  risk  corridors 
and  ])ayments  under  the  reinsurance 
phase  of  the  Part  13  henefit  (adjusted  for 
reconciled  amounts).  While  this 
ajiproach  is  generally  consistent  with 
the  commercial  MLR  rules,  it  is  not 
iileidical.  We  believe  that  the  nature  of 
the  payment  mechanisms  lequired 
under  these  programs  support  this 


12434 


Federal  Register / Vol.  78,  No.  88/Friday.  February  22,  2013 / Proposed  Rules 


a])i)roac:li.  The  payments  which  we 
make  to  MA  organizations  and  i^irt  D 
s])on.sors  are  risk-adjusted  as  part  ol  the 
])ayment  calculation  to  reflect  the 
appro])riate  adjustment  to  revenue  to 
relhuit  the  risk  ])rofile  of  each  enrolled 
iMUKificiary.  I'lirther,  risk  corridors  and 
reinsurance!,  whic:h  are  permanent 
featiir(!s  of  Part  D  ])ayment.  are 
adjustments  to  plan  ])avment.  in  the 
case  of  risk  corridors.  ])avment 
adjustments  reflect  the  exteint  to  which 
an  MA  organization  or  Part  D  sponsor 
over-  or  under-hid  for  their  ])rojected 
poi)ulation.  Part  D  reinsuraiu:e  is  more 
ap])ro|)riately  classified  as  a  cost-based 
niimhursement  methodology  than 
reinsurance,  per  se,  and  as  such  is 
appropriately  treated  as  revenue. 

MA  organizations  would  also  he 
reepured  to  account  for  Part  C  rebate 
payments  in  their  total  revenue.  Rebates 
are  paid  for  enrollees  in  ])laus  with  bids 
h(!low  the  benchmark  described  under 
.section  IH.'ilffaKl  )(E)  of  the  Act.  and 
may  h(!  allocated  to  oiu!  or  more  u.ses: 
r(!duction  of  A/B  co.st  sharing  and 
reduction  of  the  premium  for  additional 
non-drug  benefits,  reduction  of  the  Part 
B  premium  (mentioned  previously),  and 
reduction  of  the  Part  1)  basic  premium 
and  Part  D  snp])lemental  j)reminm. 
Essentially,  the  effect  of  rebates  is  that 
th(!  beneficiary  j)ays  a  smaller  share  of 
total  |)lan  premium  (the  total  ])rice  of 
the  |)ian  benefit  package)  and  the 
gov(!rnment  ])ays  a  largcir  share.  Thus, 
these  funds  would  correctly  he 
accounted  for  as  revenue. 

Total  r(!venue  for  the  Part  D  i)rogram. 
as  defined  at  §  423.242()(c)(  1 ),  means 
CMS’  ])ayments  to  the  Part  D  sponsor  for 
all  enrollees  under  a  contract,  inchuling: 
direct  subsidy  ])avments  at 

423.329(a)(1),  reinsurance  payments  at 

423.329(a)(2),  and  ])ayment 
adjustments  resulting  from 
reconciliation  |)er  §  423.329(c)(2)(ii):  all 
premiums  jjaid  by  or  on  behalf  of 
enrollees  to  the  Part  D  s])onsor  as  a 
condition  of  receiving  coverage  under  a 
plan;  CMS’  payments  for  low  income 
premium  subsidies  under  423.780;  all 
un])aid  premium  amounts  that  a  Part  D 
sj)onsor  could  have  collected  from 
enrollees  in  the  ])lan(s)  under  the 
contract;  and  risk  corridor  ])avments 
under  §423.31.‘5(e). 

Adjiislinenls  to  ond  oxclusions  from 
total  vovanua.  After  ])roi)osing  which 
elements  should  he  included  in  total 
nivenue,  we  pro])ose  which  elements 
mu.st  he  deducted  from  and  which 
elements  should  not  be  included  in  total 
revenue.  ('.MS  is  largely  following  the 
commercial  MLR  rule  in  the  treatment 
of  adjustments  and  exclusions. 

There  are  four  categories  of 
ex])enditures  that  would  he  required  to 


he  deducted  from  total  revenue  for  both 
MA  and  PDP  contracts,  as  ])rovided 
under  proposed  S422.242()(c)(2)  and 
§ 423.242()(c)(2).  Note  that,  unlike 
commercial  issuers.  MA  organizations 
and  Part  D  sponsors  are  exenqjt  from 
state  liremium  tax  “or  similar  tax”  on 
their  Part  (]  and  D  |)r(!mium  revenues, 
p(!r  s(!ctions  18.'i4(g)  and  1880D- 12(g)  of 
the  Act. 

Three  ofthe.se  categoricis  that  would 
he  deducted  from  total  revenue  for  a 
contract  are  taxes  and  fees.  First,  federal 
taxes  and  assessments  allocated  to  MA 
plans  and  enrollees  would  he  deducted 
from  total  revenue  for  purposes  of 
calculating  the  MLR.  Two  examples  are 
the  “user  fee”  described  in  section 
1857(e)(2)  of  the  Act  and  the  portion  of 
the  “annual  fee  on  health  insurance 
providers”  attributable  to  lAirt  C  and  D 
premium  revenues  de.scrihed  in  .section 
9010  of  the  Affordable  Care  Act. 

.Second,  licensing  and  regulatory  fees, 
consi.sting  of  .statutory  assessments  to 
defray  operating  expenses  of  any  state  or 
federal  department  and  examination 
fees  in  lien  of  premium  taxes  as 
specified  by  state  law,  would  be 
deducted  from  total  r(!venue  for 
pur])oses  of  calculating  the  MLR.  Third, 
state  taxes  and  a.s.se.ssments  that  would 
he  deducted  from  total  nivenue  for 
])ur])oses  of  calculating  the  MLR  would 
include;  (1)  Any  industrv-wid(!  (or 
subset)  a.sse.ssments  (other  than 
surc:harges  on  specific  claims)  paid  to 
the  state  directly;  (2)  guaranty  fund 
asse.ssments;  (3)  asse.ssments  of  state 
industrial  hoards  or  other  hoards  for 
operating  expenses  or  for  benefits  to 
sick  employed  persons  in  connection 
with  di.sahility  benefit  laws  or  similar 
taxes  levied  by  states;  and  (4)  state 
income,  excise,  and  business  taxes  other 
than  jjremium  taxes. 

We  note  that  there!  an!  some  taxes  and 
fees  that  woidd  not  he  permitted  to  he 
deducted  from  the  MLR  denominator. 
For  example,  we  ])roj)ose  that  the 
denominator  would  not  include  fines 
and  ])enalties  of  regulatory  authorities, 
and  fees  for  (!xaminations  by  any  state 
or  federal  departments  that  are  not 
specifii!d  in  § 422.242()(c)(2)(i)  and 
§  423.242()(c)(2)(i).  Fines,  ])enalties,  and 
f(!es  that  do  not  fall  und(!r 
§422.242()(c)(2)(i)  and 
§ 423.242()(c)(2)(i)  would  he 
appro])riately  report(!d  as  non-claims 
co.sts,  not  as  an  adjustment  to  total 
revenue.  Federal  income  taxes  on 
investment  income  and  capital  gains 
would  not  be  deducted  from  total 
revenue  for  purposes  of  calculating  the 
MLR  and  would  instead  he  considered 
a  non-claims  cost.  Finally,  we  j)ropose 
that  state  sales  taxes  may  not  be 
deducted  from  total  reveniu!  if  the  MA 


organization  or  Part  D  si)onsor  does  not 
exerci.se  the  o])tions  of  including  such 
taxes  with  the  co.st  of  goods  and  .services 
l)urchased.  Examples  include  any 
portion  of  commi.ssions  or  allowances 
on  reinsurance  assumed  that  represent 
specific  reimhur.sement  of  premium 
taxes  and  any  portion  of  commi.ssions  or 
allowances  on  reinsurance  ceded  that 
represents  specific  reimhur.sement  of 
])r(!mium  taxes. 

The  fourth  categorv  of  expenditures 
that  would  he  deducted  from  total 
revenue  under  our  proposal  is 
community  benefit  expenditun!.s. 

Federal  income  tax-exempt  issuers  are 
r(!(]uired  to  make  communitv  benefit 
ex])enditures  to  maintain  their  federal 
income  tax  exempt  .status.  The 
commercial  MLR  rules  allow  a  federal 
income  tax-exempt  issuer  to  deduct 
community  benefit  expenditures  in  the 
same  manm!r  that  a  for-profit  issuer  is 
allowed  to  deduct  its  federal  im:ome 
taxes.  We  propose  to  align  with  the 
commercial  MLR  regulations  hv 
defining  community  benefit 
expenditures,  up  to  a  cap,  at 
§422.242()(c)(2)(iv)  and 
^423.242()(c)(2)(iv)  as  expenditures  for 
activities  or  programs  that  seek  to 
at:hiev(!  tlu!  ohj(!ctiv(!s  of  improving 
acc(!.s.s  to  health  .services,  enhancing 
l)uhlic  health,  and  reli(!f  of  gov(!rnment 
burden. 

k'or  purpo.ses  of  the  commercial  MLR 
rule,  the  NAKi  determined  that  the 
deduction  for  t;ommunitv  benefit 
expenditures  shouhl  he  limit(!d  to  a 
reasonahli!  amount  to  di.scourage  fraud 
and  abuse.  We  ])ropo.se  to  follow  the 
commercial  MLR  aj)proach  as  suggested 
in  the  D(!cemher  7,  2012  pro])osed  rule 
(73  k'R  73117)  by  allowing  lederal 
income  tax-exempt  MA  organizations 
and  Part  D  sponsors  to  deduct 
communitv  l)enefit  expenditures  in  the 
.same  manner  that  a  for-j)rofit  i.ssuer  is 
allowed  to  deduct  its  federal  income 
taxes,  up  to  the  limit  of  3  percent  of 
total  rev(!nue  under  this  part  or  the 
highest  })n!mium  tax  rate  in  the  .state  for 
whic:h  the  MA  organization  or  Part  D 
.s])on.sor  is  licensed.  As  one  contract 
may  span  mor(!  than  one  state,  we  seek 
comment  on  methods  to  apply  the  limit 
in  these  circum.stances,  jjerhaps  hv 
blending  the  highest  ])r(!mium  tax  rates 
for  the  states  in  which  the  contract  is 
offered.  Organization-wide  communitv 
h(!nefit  expenditures  would  he  reepdred 
to  he  allocated  to  a  contract  or  multiple 
contracts  as  nujuired  under  paragraph 

(d)(1). 

Next,  amounts  that  would  not  he 
included  in  total  revenue  under  our 
])ropo.sal  include  the  amount  of  unpaid 
j)remiums  that  the  MA  organization  or 
Part  D  sponsor  c:an  demonstrate  to  us 
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that  it  made  a  reasonable  (dibrt  to 
collect,  as  recjiiinul  under  |i422.74(dKi). 
and  t5  423.44(d)(l)(i).  respectively.  In 
addition.  HITFdl.  or  FUR.  ])ayinents 
would  not  be  included,  siaicificallv  EUR 
incentive  payments  lor  nuianinglul  use; 
of  certified  (dectronic  luuiltb  nicords  by 
(lualifving  MAOs.  MA  El’s  and  MA- 
affiliated  eligibh;  hospitals  (as 
adininistenul  under  Part  4‘).'i  subpart  (1). 
and  EUR  payment  adjustments  for  a 
failure  to  meet  meaningful  u.se 
riupiirements  (as  administered  under 
Part  4‘).'j  sub|)art  ti).  Such  incentive 
payments  and  payment  adjustments 
would  not  be  considenul  for  puri)oses  of 
MER  calculations  to  be  covered  under 
this  part.  Finallv.  (leverage  Claj) 

Discount  Program  ])avments  under 
(^423.2320  would  not  be  included  in 
total  revenue  under  our  ])roi)o.sal.  The 
(leverage  (lap  Di.scount  amounts 
repre.sent  a  .'iO  percent  discount  on  the 
negotiated  price  of  applicable 
(generally,  brand)  drugs  for  a])plicable 
(generally,  non-low-income) 
beneficiaries,  and  is  essentially  an 
amount  paid  bv  pharmaceutical 
manufacturers  and  jias.sed  through  to 
applicable  beneficiaries  and  does  not 
repre.sent  revenue  to  the  MA 
organization  or  Part  D  s])onsor. 

Note  that  we  are  not  proposing  to 
adjust  total  revenue  for  commercial 
reinsurance  in  this  propo.sed  rule 
b(!cause.  as  stated  in  the  preamble  to  the 
commercial  MER  rules,  this  largely 
would  provide  a  tool  for  issuers  to 
manipulate  rejiorted  |)remiums. 

4.  Projection  of  Net  Total  Revenue 

We  are  proposing  that,  when 
calculating  Medicare  MERs.  MA 
organization  and  Part  D  sponsors  would 
be  reepured  to  account  for  all  Part  (’.  and 
D  revenue  that  would  be  ]jaid  after  the 
final  risl;  adju.stment  reconciliation 
occurs,  and  all  Part  D  revenue  that 
would  he  paid  after  all  reinsurance  and 
rislc  corridor  reconciliations  occur. 

Risk  adjustment  is  an  adjustment  to 
payment  that  reflects  ex])(!cted  relative 
risk  of  a  beneficiary.  Reinsurance 
reconciliation  is  a  cost-ha.sed  adju.stment 
to  th(i  Part  13  prospective  ])avment.s 
made  throughout  the  vear.  and  tin;  net 
reinsurance  payments  would  In;  counted 
as  total  revenue.  Risk  corridors  are  risk- 
sharing  arrangements  around  the  Part  13 
dinu;!  subsidy  paynumts,  and  w(!  are 
pro])osing  to  count  all  adjustments 
through  the  risk  corridor  process  as 
adjustments  to  total  revenue. 

\Y(;  ])ropo.se  to  riuiuire  MA 
organizations  and  Part  13  .s])onsor.s  to 
])roject  revenue  from  all  expected 
reconciliation  processes,  and  account 
for  the  net  adjustments  from  all  and  anv 
risk  adjustment  reconciliations,  risk 


corriilor  niconciliations,  and 
iHiinsurance  reconciliations  as 
adjustments  to  total  revenue.  15(!cau.se 
the  sauK!  data  uiuhnlies  niconciliation 
and  MER  reporting,  we  would  not 
(!xpect  large  di.screjjancies  Ixitween  data 
reportcul  IkHoic!  and  after  reconciliation. 
We  |)ropo.se  to  validate;  that  the;  data 
u.s(;d  in  reconciliation  is  consist(;nt  with 
that  used  in  MER  re])orting.  and  make; 
a])pre)i)ri;ite;  payment  <ielju.stme;nt.s 
shendel  there;  he;  irre;gidaritie;s  in 
repeirting.  We;  alse)  pre)pe).se;  that  the;  MER 
we)idel  he;  re;pe)rte;el  e)ne;e;  anel  thfit  ne;ithe;r 
<my  re;e)pe;ning(.s)  e)f  any  re;e;e)ne:iliatie)n 
pre)e:e;s.se;s  ne)r  any  risk  aeljustme;nt  elata 
valielatie)!)  auelits  we)idel  re;.sidt  in  a 
re;e)i)e;ning  e)f  the;  MER  re;])e)rte;el  for  ii 
e:e)ntrae:t  ye;ar. 

.^.  Alle)e:atie)n  e)f  Expe;n.se;s 

MA  e)rganizatie)n.s  iinel  Pen  t  D  .spon.se)rs 
we)ulel,  uneler  e)ur  pre)pe).sal,  he;  re;epnre;el 
te)  pro])erly  <dle)e:ate  all  e;xj)en.se;.s 
stemming  from  e;ae:h  ce)ntrae:t,  as 
pren  ieleel  uneler  pre)])e).se;el  422.242()(el) 
anel  ^  423.242()(el).  We  pre)])e)se  that  e;iie;h 
(;xpe;nse;  we)ulel  he;  re;epnre;el  te;  he; 
inedueleei  uneler  e)nlv  e)ne;  type  e)f 
e;xpe;nse;.  uide;ss  ei  ])e)rlie)n  e)i  the;  e;x])e;n.se; 
fits  uneler  the;  ele;iinitie)n  e)f  e)ne;  t  vi)e;  e)f 
e;x])e;n.se;  iinel  the;  re;mciinele;r  fits  intei  ii 
eliffe;re;nt  type;  eif  e;xpe;n.s(;,  in  whie:h  e;iise; 
the;  ex])e;nse;  wendel  he;  re;eiuire;el  tei  he; 
l)re)-rate;el  he;twe;e;n  type;.s  eif  e;xpe;n.se;.s. 
I';xpe;neliture;s  that  he;ne;fit  multiple; 
exmtnieits,  eir  e:e)ntrae:ls  either  than  theise; 
he;ing  re;i)e)rte;el,  ine:lueling  hut  neit 
limiteel  to  thei.se;  that  are;  feir,  eir  he;ne;iit, 
e:e)mme;re:iiil  ])lans,  weiulel  have;  tei  he; 
re;pe)rte;el  em  ii  jirei  nitii  share  basis.  This 
jireipeiseel  ap])re)ae:h  aligns  with  the; 
e;e)mmere:iai  MER  rules. 

There  iire  seiveral  eliffe;re;nt  me;the)els 
feir  alloe:ating  exists  ineairreel  by  MA 
eirganizations  anel  Part  13  s]ieinseir.s  that 
weiulel  he;  alleiwahle  uneler  eiur 
inte;riire;latiein  eif  statuteirv  ae;e:eiunting 
prine:iple:s.  All  exists  repeirteel  by  MA 
eirganizations  eir  Part  13  s|ieinseir.s  weiulel 
have  tei  he  alleie:ate;el  aexxireling  tei 
geinendly  aexx;]ite;el  aexxiimting  metheiels 
that  yie;lei  the;  meist  aexxinite  re;sults  anel 
are;  we;ll-ele)exnne;nle;ei.  An  MA 
eirganizatiein's  eir  Part  13  speinseir’s 
alleiexitiein  metheiel  weiulel  he;  re;eiuire;el  tei 
illustrate  the;  exists  iisseie;iate;el  with  a 
.spe;e:ifie:  aeitivity  anel  any  resulting  e;ffe;e;t 
the;  ae;tivity  has  hael  ein  its  MA  eir  Part 
13  line;  eif  husine;s.s.  If  the;  e;xpe;nse;  is 
re;late;el  tei  ii  .s]ie;e’,ifie:  ae:tivity.  the; 
<dleie;atiein  eif  sue:h  e;xpe;neliture;  weiulel 
have;  tei  he;  ein  a  elire;e:t  liiisis.  If  iin 
i;xpe;nse;  is  neit  e;iisilv  attrihutahle  tei  a 
spe;e:ifie:  ae:tivity,  them  the;  e;x|)e;nse; 
weiulel.  uneler  eiur  preipeisal.  h.ive;  tei  he 
ii]ilieirtieine;el  h.iseel  ein  ]ierlinent  fae;teirs 
eir  ratieis,  .sue;h  as  stueiieis  of  e;m]ileiyme;nt 
ae:tivitie;.s.  salary  nitios  eir  similar 


iimilyseis.  Any  shareel  e;xpe;nse;.s  he;twe;e;n 
two  eir  meire  affiliateel  emtitieis  weiulel 
have;  tei  he;  ‘■a]ipeirtieine;el  prei  nitii  to  the; 
e;ntitie;s  inexirring  the  e;x|)e;n.se;”  eve;n  if 
the;  e;xpe;nse;  hiis  he;e;n  jiaiel  seil(;lv  by  eine; 
eif  the;  inexirring  e;ntitie;s. 

We;  iire;  prei]iosing  thiit  e;<ie:h  ex]ie;n.se; 
thiit  is  alleiexiteel  by  iin  MA  eirganizatiein 
or  Part  13  siieinseir  tei  a  type;  eif 
e;xpe;neliture;  weiulel  have  tei  he; 
a]i]irei]iri<ite;lv  iittrihuteel  using  a 
ge;ne;nilly  aexx;pte;el  aexxiimting  meitheiel 
tei  e;iie:h  exintraed.  lleiweveir.  iill  feeleral 
anel  stiite;  taxes  jiaiel  by  an  eirganizatiein 
weiulel  he;  rexpiireel  tei  he;  attrihute;ei 
preipeirtiematelv  anel  a]i]irei])riate;ly  tei 
e;ae:h  exintrae:t.  While  feeleral  taxeis  are 
neit  typiexilly  alleiexiteel  tei  exintraeits  on  a 
state-hy-state  basis,  for  ]iur])eise:s  eif 
eximjilving  with  the  MER  reejuirements 
in  this  suhpart.  all  eirganizatieins  weiulel 
he  reiepiireiel  tei  reijiort  some  perexmtage  of 
feeleiral  taxeis  paiel  ein  their  he;half.  aleing 
with  appliexihle  state  taxes  (either  than 
premiium  taxes,  whie:h  elei  neit  apply  tei 
the;  plans  eiffe;re;el  uneler  the;  MA  anel  Part 
13  preigrams). 

\Ve;  are;  ]ireipeising  that  MA 
eirgcinizatieins  anel  Part  13  siieinseirs 
weiulel  he;  ri;epiire;el  tei  alleiexite;  their  nein- 
e;laims  anel  epiality  impreiving  e;x]ie;nse;s 
ein  a  e:eintrae:t  basis  as  stiiteiel  in  the; 
eximme;re:ial  MER  rules.  If  an  e;xjie;n.se  is 
attrilnitiihle  tei  a  spe;e:ifie:  ae:tivity.  then 
the;  MA  eirganizatiein  eir  Part  13  speinseir 
weiulel  alleiexite  the;  e;x]ie;n.se;  tei  that 
liartiexilar  aeitivitv.  lleiwe;ve;r.  if  it  is  neit 
ieiasihle;  tei  alleiexite  sue:h  e;x]ie;niliture;  to 
a  speexfie:  ae:tivity.  them  the;  eirganizatiein 
weiulel.  uneler  eiur  prei]iei.sal.  he;  re;e|uire;el 
tei  a]i]ieirtiein  the;  exists  using  a  gemeirallv 
aexxipteiel  aexxiimting  metheiel  that  yielels 
the  meist  aexxirate  reisiilts. 

E.  Activities  That  Improve  Health  Cave 
Qaality 

We  prei]ieise;  tei  aeleipt  a  elefinitiein  eif 
ae:tivitie;s  that  imiirove  health  exire 
cjuality  for  the;  pur])ose;s  eif  this  MER 
rule;  that  weiulel  reisult  in  a  unifeirm 
aexxiimting  of  the;  asseiexate;el  exists  feir 
MA  eirganizations  anel  Part  D  sponseirs. 
This  preipeiseiei  eleifinitiein  aligns  with 
that  in  the  eximnuirexal  MER 
reiejuiremients  at  4,'5  df'R  1. '58. 1.10  threiiigh 
4.')  (IFR  1. '58.1. 'll.  We;  ]irei])eise;  tei  align 
with  the  elefinitiein  eif  ae;tivitie;s  that 
impreive;  heialth  exire;  epialitv,  alsei 
re;fe;rre;el  tei  eis  “e]uality  imjireiving 
iielivities,”  in  the;  eximme;re:ial  MER  rules 
.sei  that  the;re;  is  a  unifeirm  elefinitiein 
aexeiss  lineis  eif  husinei.ss.  This  iilignmemt 
weiulel  help  reeluex;  hurelem  ein  |ilan 
spon.seirs  that  alsei  have;  eximmerexal 
business  by  aligning  the;  aexxiimting  anel 
traeiking  eif  epialitv  impreiving  ae;tivitie;.s. 
It  alsei  alleiws  feir  the;  ceimiiari.sein  eif 
epiality  spemeiing  aexeiss  preielue:ts.  We; 
note  that  we;  are  ])re)])o.sing  to  aelojit  this 
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definition  of  (jnality  solely  for  the 
purposes  of  MLR  re])orting  and 
calculation,  and  not  for  other  purposes, 
such  as  Medicare  star  ratings  tliat 
determine  MA  (|uality  l)onns  i)ayinents 
as  authorized  imd(!r  the  Affordal)l(!  (^are 
Act  or  any  (juality  activities  related  to 
the  M(!dic:aid  j)rograin.  However,  W(! 
anticipate  large  areas  of  overlap. 

'I’he  definition  of  fpiality  improving 
activiti(!s  that  was  a(lo])ted  for  the 
commercial  MLR,  which  we  are 
pro])osing  to  adoj)t  for  the  Medicare 
MLR,  is  derived  from  s(!ction  2717  of 
the  PHSA.  The  PHSA  has  the  goal  of 
improving  the  (|uality  of  care  by 
encouraging  health  care  spending  on  the 
following  activiti(!s  that  would: 

•  Im|)rove  health  outcc)mes  through 
the  implementation  of  activities  such  as 
(]uality  reporting,  effective  case 
management,  care  coordination,  c:hronic 
disease  management,  and  medication 
and  care  compliance  initiatives, 
including  through  the  use  of  the 
medical  homes  model  as  defined  for 
purposes  of  section  3802  of  the 
Affordable  Care  Act,  for  treatment  or 
services  under  the  j)lan  or  coverage. 

•  Imphmient  activities  to  i)revent 
hospital  readmissions  through  a 
com])r(;hensive  j)rogram  for  hospital 
discharge  that  includes  patient-centered 
(uhication  and  conn.seling, 
comprehensive  di.scharge  ])lanning,  and 
])ost-discharge  nnnforcement  bv  an 
appropriate  health  care  professional. 

•  lmi)lement  activities  to  imi)rove 
patient  .safety  and  reduce  medical  errors 
through  the  appropriate  u.se  of  best 
clinical  practices,  evidence-based 
medic:ine,  and  health  information 
technology  under  the  ])lan  or  coverage. 

•  Implement  wellness  and  health 
promotion  activities:  or 

•  Enhanc:e  the  u.se  of  health  care  data 
to  improve  (juality,  transjjarency,  and 
outconujs  and  sujijjort  meaningful  u.se 
of  health  information  t(;chnology. 

This  ])ro|K).sed  rule  would  allow  for  a 
non-claims  exjiense  incurred  by  an  MA 
organization  or  Part  D  s])on.sor  to  he 
accounted  for  as  a  (juality  iinjiroving 
activity  onlv  if  the  activity  falls  into  one 
of  the  (:at(;gorie.s  described  j)reviou.sly 
and  meets  all  of  tin;  following 
nujuirements: 

•  It  mu.st  he  (hisigned  to  imj)rove 
health  (juality. 

•  It  must  he  (hisigned  to  incinxise  the 
likelihood  of  (hisired  iKxdth  outcomes  in 
ways  that  an;  cajjahh?  of  Ixung 
objectively  imuisured  and  of  jn'oducing 
verifiable  residts  and  achi(!vement.s. 

•  It  must  h()  (lir(;ct(Ml  toward 
individual  enrolhuis  or  incurred  for  the 
benefit  of  .sj)(!cifi(;d  segments  of 
enrolhujs  or  jjrovide  health 
imj)r()V(!ments  to  the  jiojjulation  l)(;yon(l 


those  enrolled  in  coverage  as  long  as  no 
additiomd  costs  are  incurred  due  to  the 
non-enrolhies. 

•  It  must  1)(;  grounded  in  (ividence- 
ha.sed  imulicine.  widely  accej)ted  Injst 
clinical  j)ractic(!,  or  criteria  i.ssiKxl  hv 
r(;c()gnize(i  jn'ofessional  medical 
a.ssociations,  accreditation  bo(li(!s. 
government  ijgencies  or  other  nationally 
r(!cognize(l  lundth  care  (jnality 
organizations. 

Examj)les  of  activiti(;.s  that  imjjrove 
health  outcomes  woidd  include  tho.se 
that  incniase  the  likelihood  of  (hxsired 
outcomes  comj)are(l  to  a  baseline  and 
nnluce  luxilth  (lisj)aritie.s  among 
.sj)(!cifi(!(l  jjojndations,  and  may  involve 
the  direct  interaction  of  the  MA 
organization  or  Part  D  sjjonsor 
(including  tho.se  services  delegated  bv 
contract  for  which  the  MA  organization 
or  Part  I)  sjjonsor  retains  ultimate 
resjjonsihility  under  the  insurance 
j)()licy),  jaoviders  and  the  enrolhie  or 
the  enrollee's  rej)re.sentative  (for 
examj)le,  fac(!-t()-face,  telephonic,  weh- 
ha.s(!d  interactions  or  other  nuums  of 
communication)  to  imj)r()ve  luxdth 
outcomes.  The.se  activities  would  under 
our  j)r()j)o.sid  include  the  following: 

•  Effective  case  management,  can; 
coordination,  chronic  disea.se 
manag(!ment.  and  nuKlication  and  can; 
(:()mj)lianc(!  initiatives  including 
through  the  u.se  of  the  medical  honujs 
model  as  defined  in  section  3()()()  of  the 
Affordable  Hare  Act. 

•  hhmtifving  and  addressing  ethnic, 
cultural  or  racial  (li.sj)arilie.s  in 

effect iveiKiss  of  i(lentifi(Hl  best  clinical 
j)ractic(!S  and  evidence  based  medicine. 

•  Quality  rej)orting  and 
documentation  of  care  in  non-electronic 
format. 

•  Health  information  t(;chnology  to 
suj)j)()rt  these  activities. 

•  Accreditation  fees  directly  related 
to  (juality  of  care  activities. 

Examj)le.s  of  activities  that  j)revent 
hosjjital  readmi.ssions  through  a 
comjmehensive  j)rogram  for  hosj)ital 
di.scharge  wonhl  include  the  following: 

•  Comjjrehensive  discharge  j)lanning 
(for  examj)le,  arranging  and  managing 
transitions  from  one  .setting  to  another, 
such  as  hosjutal  di.scharge  to  home  or  to 
a  ixdiahilitation  cent(!r)  in  order  to  helj) 
a.ssure  aj)j)roj)riate  care  that  will,  in  all 
likelihood,  avoid  nxidmission  to  the 
h().sj)ital. 

•  Patient-centered  education  and 
counseling. 

•  P(!r.sonaliz(Kl  j)().st-(li.scharge 
reinforcement  and  counseling  by  an 
aj)j)roj)riate  lundth  care  jjrolessional. 

•  Any  (juality  rej)orting  and  related 
documentation  in  non-electronic  form 
for  activities  to  ju’event  ho.sj)ital 
nxidmission. 


•  Ihxdth  information  technologv  to 
snj)j)()rt  the.se  activiti(!.s. 

Examj)l(!s  of  activities  that  imj)rove 
j)atient  .safety,  reduce  medical  errors, 
and  l()W(!r  infection  and  mortalitv  rates 
would  include  the  following: 

•  The  aj)j)roj)riate  identification  and 
u.se  of  best  clinical  j)ra(:tic(!S  to  avoid 
harm. 

•  Activities  to  identify  and  encourage 
(widence-ba.sed  nuidicine  in  addixi.ssing 
indejiendently  identified  and 
documented  clinical  errors  or  .safetv 
concerns. 

•  Activities  to  lower  the  risk  of 
facility-ac(jiure(l  infections. 

•  Pro.sj)ective  j)re.scrij)ti()n  drug 
Utilization  Review  aimed  at  identifving 
j)()tential  a(lv(;rse  drug  interactions. 

•  Any  (juality  rejjorting  and  related 
documentation  in  non-electronic  form 
for  activities  that  imj)rove  j)ati(!nt  safety 
and  reduce  nuidical  errors. 

•  Health  information  t(H;hn()l()gv  to 
sujij)ort  the.se  a(:tiviti{!.s. 

Examj)le.s  of  activiti(!s  that  iinjilement. 
jjromote,  and  incixui.se  wellness  and 
healtli  activities  would  include  the 
following: 

•  Welhuiss  assessments. 

•  Wellness/lilestyle  coaching 
j)r()gram.s  (hisigned  to  a(:hi(!ve  sjxicific 
and  nuiasnrable  imj)rovement.s. 

•  (ioaching  jjrograms  designed  to 
e(lu(:at(;  individuals  on  clinicallv 
efhictive  methods  for  dealing  with  a 
.sj)ecific  chronic.  (li.s(!ase  or  condition. 

•  Public  luxdth  education  (:amj)aign.s 
that  are  j)eriorme(l  in  conjunction  with 
.state  or  local  health  (lej)artments. 

•  Actual  nnvards.  incentives, 
honns(!s.  reductions  in  coj)ayments 
(exclndin.g  administration  of  such 
j)rogram.s).  that  are  not  already  rellected 
in  j)r(aniums  or  claims  .should  he 
allowed  as  a  (juality  imjjroving  activity 
for  the  grouj)  mark(;t  to  the  extent 
j)ermitt(Hl  by  .s(H;ti()n  270.5  of  the  PHSA. 

•  Any  (juality  rej)()rting  and  related 
documentation  in  non-electronic  form 
for  wellness  and  liealth  promotion 
activities. 

•  Uoaching  or  education  juograms 
and  health  jjromotion  activities 
(kisigned  to  change  member  Ijehavior 
and  conditions  (for  examj)le,  smoking  or 
()l)(!sity). 

•  Health  information  t(!chn()logy  to 
.suj)j)()rt  the.se  activiti(;s. 

Examj)les  of  activities  that  enhance 
the  use  of  health  care  data  to  imju'ove 
(juality,  transjKirency.  and  outconuis  and 
.suj)j)ort  nuxmingful  u.se  ofluxdth 
information  technologv  would  include 
acliviti(xs  related  to  health  information 
technology  (1113’).  HIT  offers  jjroviders, 
MA  organizations.  Part  D  sjmnsors,  and 
Ixmeficiaries  the  (:aj)ahility  to  shan; 
clinical  information  in  a  r(ial-time 
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setting.  Any  HIT  exjjenditure  that  is 
attrii)utal)le  to  improving  ln;alth  care. 
l)n!venting  liospital  readinissions. 
iinj)r()ving  safety  and  |■(!du(;ing  errors,  or 
promoting  liealth  activities  and  wellness 
to  an  individual  or  an  identified 
.s(!gment  of  the  ])opulation.  would  under 
onr  proposal  1h;  classified  as  a  (jualitv 
improving  activity.  HIT  resources  that 
are  designed  to  improve  the  (piality  of 
care  received  by  an  enrollee  would 
include  the  provision  of  electronic 
health  records  and  patient  portals,  as 
well  as  the  monitoring,  measuring,  and 
reporting  of  clinical  effectiveness 
measures.  HIT  exiien.ses  that  are 
consistent  with  meaningful  use 
nupiirements  would  be  treated  as 
ex])enditures  to  improve  health  care 
(jnality. 

We  are  proposing  to  follow  the 
commercial  MLR  rules  and  recognize 
HIT  as  a  category  of  (piality  imiiroving 
activities,  jirovided  that  the  u.se  of  HIT 
meets  the  criteria  discns.sed  earlier. 

In  this  propo.sed  rule,  we  recognize 
that  some  ipialitv  improving  activities 
may  he  what  are  sometimes  referred  to 
as  “j)o])ulation-directed"  and  may  not 
involve  face-to-face  interaction  between 
an  employee  or  contractor  of  the  MA 
organization  or  Part  H  s|)onsor  and  the 
enrollee.  However,  such  activities 
would  have  to  be  directed  to  identified 
.segments  of  the  MA  organization's  or 
Part  n  siKinsor’s  enrollees.  The  MA 
organization  or  Part  1)  spon.sor  would  Im; 
reipiired  to  he  able  to  measure  the  level 
of  engagement  with  these  enrollees  in 
addition  to  tracking  the  effect(s)  of  these 
activities  on  health  outcomes  in  this 
population  through  a  process  that  is 
well  defined,  well  developed,  and 
utilized. 

Any  (piality  improving  activitv  that 
results  in  co.st  savings  to  a  contract 
would  not.  by  itself,  cause  exjienditures 
on  that  activity  to  he  classified  as  non- 
(piality  imiiroving  expenditures  under 
our  pr()])()sal.  if  they  meet  the  criteria  set 
forth  in  this  proposed  rule.  However,  if 
the  activity  is  designed  primarily  to 
control  or  contain  costs,  then 
expenditures  for  it  would  not  he 
permitted  to  he  included  as  a  (piality 
improving  activitv.  as  provided  in 
jiropo.sed  ^422.2430(1))  and 
§423.2430(1)). 

As  many  (piality  improving  activities 
are  Iluid  in  nature,  they  may  properlv  he 
classified  in  more  than  one  (pialitv 
improving  activity  category.  However, 
the  jiroposed  rule  would  not  ])ermit 
issuers  to  count  anv  occurrence  of  a 
(piality  imjiroving  activity  more  than 
once,  as  explained  in  §  422.2420(d)  and 
§423.2420((1).  Moreover,  shared 
exj)enses  among  related  entities  as  well 
as  expen.ses  that  are  for  lines  of  business 


or  products  other  than  those  being 
reported,  including  self-funded  plans, 
would  have  to  he  a|)porti()ne(l  among 
the  entities  and  among  the  lines  of 
husine.ss  or  products.  For  example,  a 
(piality  im])roving  program  that  is 
develoiied  and  implemented  for 
commercial  plans  would  have  to  he  pro¬ 
rated  among  the  lines  of  husine.ss.  and 
the  portion  of  expenditures  for  the 
program  that  are  for  the  commercial 
])lans  may  not  he  included  in  (pialitv 
imjiroving  activities  rejiorted  under 
18.') 7  of  the  Act. 

We  propose  to  adopt  at  §422.2430(1)) 
and  §423.2430(1))  the  list  of  activities  in 
its  entirety  that  are  not  to  he  reported  as 
a  (piality  improving  activity  under  the 
commercial  MLR  rules  at  4.')  CFR 
l.')8.1.')0(c).  The.se  include  the  following: 

•  Those  that  are  designed  ])rimarilv  to 
control  or  contain  costs. 

•  The  ])r()  rata  share  of  ex])enses  that 
are  for  lines  of  husine.ss  or  jiroducts 
other  than  those  being  re])()rte(l. 
including  hut  not  limited  to.  those  that 
are  for  or  benefit  self-funded  ])lans. 

•  rho.se  which  otherwise  meet  the 
definitions  for  (pialitv  im])r()ving 
activities  hut  which  were  jiaid  for  with 
grant  money  or  other  funding  separate 
from  premium  revenue. 

•  Those  activities  that  can  he  hilled  or 
allocated  by  a  jirovider  for  care  deliverv 
and  which  are.  therefore,  reimbursed  as 
clinical  services. 

•  H.stahlishing  or  maintaining  a 
claims  adjudication  .system,  including 
co.sts  directly  related  to  upgrades  in 
health  information  technologv  that  are 
designed  jirimarily  or  .solely  to  improve 
claims  payment  capabilities  or  to  meet 
regulatory  reipiirements  for  processing 
claims,  including  maintenance  of  ICD- 
10  code  sots  adojited  pursuant  to  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA).  42  U.S.C. 
1320(1-2,  as  amended,  and  ICD-10 
imjilementation  co.sts  in  exce.ss  of  0.3 
])ercent  of  a  MA  organization  or  Part  1) 
s])()ns()r’.s  total  revenue. 

•  That  portion  of  the  activities  of 
health  care  professional  hotlines  that 
does  not  meet  the  definition  of  activities 
that  improve  health  (piality. 

•  All  retrosjiective  and  concurrent 
utilization  review. 

•  Fraud  prevention  activities. 

•  The  co.st  of  develo])ing  and 
executing  provider  or  ])harmacy 
contracts  and  fees  as.sociated  with 
establishing  or  managing  a  ])rovi(ler  or 
l)harmacy  network,  including  fees  ])ai(l 
to  a  vendor  for  the  same  reason. 

•  Provider  credent ialing  and 
pharmacy  network  credential ing. 

•  Marketing  exjienses. 


•  Hosts  a.ssociated  with  calculating 
and  administering  individual  enrollee 
or  employee  incentives. 

•  That  jiortion  of  prosiiective 
utilization  review  that  does  not  meet  the 
definition  of  activities  that  improve 
health  (piality. 

•  Any  function  or  activity  not 
ex])re,ssly  iiermitted  as  a  (piality 
improving  activity  in  this  rule. 

This  |)r()])()se(i  rule  jirovides  a  set  of 
criteria  in  §422.2430  and  §423.2430 
which  MA  organizations  or  Part  D 
sponsors  would  he  reipiired  to  coinjily 
with  in  order  for  the  activity  in  (piestion 
to  he  treated  as  imjiroving  (piality.  The 
definition,  or  foundational  criteria,  of  a 
(juality  imjiroving  activity  would  have 
to  he  s|)ecific  enough  .so  as  to  provide 
clear  guidance  without  overly 
prescribing  acceptable  activities  and 
jiossihly  .stifling  future  innovative 
(piality  imjiroving  activities.  We  believe 
that  the  definition  u.sed  in  the 
commercial  MLR  rules,  which  we  have 
jirojio.sed  to  adopt,  would  achieve  these 
goals. 

A  (pialitv  improving  activitv  would 
have  to  he  grounded  in  evidence-based 
practice,  widely  accepted  he.st  clinical 
practice,  or  criteria  issued  by  recognized 
medical  associations,  accreditation 
bodies,  government  agencies,  or  other 
nationally  recognized  health  care 
(piality  organizations.  Anv  propo.sed 
(piality  im])roving  activities  would  he 
nupiired  to  he  designed  to  inpirove  the 
(piality  of  care  received  by  an  enrollee 
and  (:a])al)le  of  being  objectively 
measured  (taking  into  account  the 
individual  needs  of  the  beneficiary)  and 
of  producing  verifiable  results  and 
achievements.  While  an  MA 
organization  or  Part  D  sponsor  would 
not  have  to  ])resent  initial  evidence 
])r()ving  the  effectiveness  of  a  (piality 
imjiroving  activity,  the  MA  organization 
or  Part  D  spon.sor  would  have  to  show 
measurable  results  stemming  from  the 
executed  (luality  improving  activity. 

While  administrative  exi)en.ses  such 
as  network  fees  would  not  he  counted 
as  (piality  improving,  some  traditional 
administrative  activities  could  under 
our  pr()])()sal  (pialify  as  (piality 
improving  if  thev  met  the  criteria  .set 
forth  in  projiosed  §422.2430  and 
§423.2430.  For  example,  expen.ses  for 
l)r()S])ective  utilization  review  could 
under  our  pr()])()sal  he  classified  as 
exiienses  for  (pialitv  imjiroving 
activities.  Prosjiective  utilization  review 
would  he  considered  a  (luality 
improving  activity  because  it  is 
rendered  before  care  or  services  are 
delivered  and  can  helj)  ensure  that  the 
most  appropriate  treatment  or  service  is 
given  in  the  most  ajiiiropriate  setting.  In 
contrast,  the  network  fees  a.ssociated 
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with  third  party  provider  network.s  do 
not  stem  from  a  (piality  improving 
activity  and  therefore  would  only  count 
as  an  administrative  exi)ense. 

We  al.so  propo.se  to  limit  the  amount 
spent  conv(!rting  from  International 
(da.ssification  of  Disease  code  set  ICD- 
n  to  K’.D-IO  that  may  he  coimt(;d  as  a 
(piality  im])roving  activity,  in  line  with 
the  commercial  rules  approach.  As  a 
general  matter,  the  develo])ment  and 
maintenance  of  claims  adjudication 
.systems  are  not  designed  jirimarily  to 
improve  the  (piality  of  care  received  hy 
an  individual  and,  therefore,  are  not 
classified  as  a  (]iiality  improving 
activity.  However,  there  is  general 
recogniti(m  that  the  conversion  to  ICD- 
10  will  enhance  the  jirovision  of  (piality 
care  through  the  collection  of  hotter  and 
more  refined  data.  The  difficulty  is  in 
parsing  expenses  associated  with  ICD- 
10  conversions  that  may  he  solelv 
“develo]mient  and  maintenance  of 
claims  adjudication  systems”  as 
opposed  to  those  that  are  uniipiely 
conversion  costs.  As  with  some  other 
cost  categories  defined  in  this  jirojiosed 
rule,  little  public  data  currently  exist  to 
guide  decision  making  regarding  this 
distinction.  For  the  commercial  MLR 
rides,  we  considered  the  inpiacts  of 
KID-IO  on  im])roving  data  collection  for 
diagnoses  and  medical  procedure 
coordination,  patient  safety,  health 
outcomes,  and  medical  research.  In 
addition,  we  consulted  with  oiir  Office 
ofE-lIealth  Standards  and  .Services 
(OESS).  OESS  oversees  lOD-lO  and 
considers  some  of  the  inijiact  of  lOD-lO 
to  be  (piality  improving  activities,  and 
sipiports  the  treatment  of  ICD-IO  set 
forth  in  this  projKxsed  rule.  We 
recognize  that  ICD-IO  has  some  claims 
jirocessing  functions  as  well. 

Recognizing  the  dual  nature  of  lOD-lO, 
we  ]U()])().se  to  include  as  a  (juality 
im])roving  activity  tho.se  ICD-K) 
conversion  costs  incurred  in  2014  (or 
until  the  deadline  for  converting  to  ICD- 
IO)  lip  to  0.3  percent  of  an  MA 
organization's  or  Part  D  s])on.sor’s  total 
revenue  under  this  part  in  2014.  which 
would  be  rejiorted  on  a  direct  basis.  We 
chose  this  proposed  cap  to  he  consistent 
with  the  aiijiroach  in  the  commercial 
MER  rules,  which  allows  as  (jualitv 
im])r()ving  activity  amounts  that  i.ssiiers 
projected  spending  on  lCD-10 
conversion,  without  permitting  issuers 
to  include  claims  adjudication  sy.stems 
costs  in  (piality  improving  activities.  In 
addition.  ICD-IO  maintenance  costs  are 
excluded  from  (juality  imjuoviug 
activities  in  this  projK)se(l  rule,  based  on 
the  industry’s  collective  comments  on 
the  commercial  MLR  rules,  stating  that 
separating  conversion  costs  from 


maintenance  co.sts  is  feasible,  and  based 
on  their  sujijiort  for  excluding  lCD-10 
maintenance  co.sts  from  (piality 
imju'oving  activities.  .Similarly,  we 
])ro])()se  excluding  any  ICD-IO 
imjilementation  costs  in  excess  of  the 
0.3  percent  limitation  from  (piality 
improving  activities  in  this  jiroiiosed 
rule. 

We  recognize  that  there  may  he 
certain  (iiiality  improving  activities  that 
are  nni(]ue  to  a  Part  D  context,  and  we 
seek  comment  as  to  whether 
modifications  to  our  proposed 
definition  in  §423.2430  are  needed.  In 
particular,  we  are  interested  to  consider 
whether  the  concejits  of  prospective, 
concurrent,  and  retrospective  utilization 
review  apply  in  a  Part  D  context. 
Whereas  beneficiaries  receive  medical 
services  at  the  time  they  are  rendered, 
a  safety-related  review  of  a  beneficiary’s 
chronic  or  recurring  n.se  of  medications, 
such  as  opiates  or  other  high  risk 
medications,  could  result  in  a 
jjrosjiective  change  to  the  heneficiarv’s 
drug  regimen  ami  a  resulting 
imju'ovement  to  his  or  her  health  and 
safety.  However,  we  hesitate  to  define 
all  utilization  review,  without  any 
hounds,  as  a  (juality  improving  activitv. 
Further,  we  solicit  comment  on  whether 
Medication  Therajiy  Management 
iHupiirements  for  the  Part  D  program 
would  he  considered  to  (lualify  as  a 
health  care  imjiroving  activitv  under 
§423.2430. 

E.  (aedibilitv  Adjustment 

As  noted  in  section  11. A.  of  this 
projiosed  rule,  we  are  using  the 
commercial  MLR  rules  as  a  reference 
point  for  (levelo|)ing  the  Medicare  MLR. 
\Ve  jiropo.se  that  the  methodology  for 
the  Medicare  MLR  calculation  take  into 
account  the  sjiecial  circumstances  of 
contracts  with  lower  enrollment. 
Proposed  §422.2440  and  §423.2440  set 
forth  a  credibility  adjustment  that 
would  be  designed  to  m(«!t  the  same 
goals  as  the  commercial  MLR 
re(]uirements  in  4.'j  HER  l.‘j8.230. 

A  credibility  adjustment  is  a  method 
that  can  he  used  to  address  the  impact 
of  claims  variability  on  the  MLR  for 
smaller  contracts.  All  MA  organizations 
and  Part  D  sjKmsors  experience  some 
random  claims  variahilltv.  where  actual 
claims  exjKM'ience  deviates  from 
expected  claims  experience.  In  a 
contract  with  a  large  enrollment,  the 
jiredictability  of  exjiected  claims 
ex])erience  is  more  reliable  than  in  a 
contract  with  fewer  memhers.  One 
source  of  variability  is  the  impact  of 
outlier  claims,  which  can  be  infriupient 
and  in  either  direction.  For  smaller 
contracts,  these  random  variations  in 
the  claims  exjjerience  for  enrollees 


could  cause  a  contract’s  reported  MLR 
to  he  considerably  below  or  above  the 
.statutory  re(|uirement  in  any  particular 
year,  even  though  the  MA  organization 
or  Part  D  sponsor  estimated  in  good 
faith  that  tlie  combination  of  the 
projected  jn’emium  and  projected  claims 
would  produce  an  MLR  that  meets  the 
statutory  reipiirement.  The  credibility 
adjustment  is  a  method  to  addre.ss  the 
effect  of  this  random  variation.  A 
credibility  adjustment  .serves  to  increase 
the  MLR  of  a  contract,  thereby  reducing 
the  prohahility  that  a  contract  will  fail 
to  meet  the  statutory  nuiuirement 
simply  becau.se  of  random  claims 
variability. 

In  evaluating  the  desirability  of 
including  a  credibility  adju.stment,  it  is 
important  to  emphasize  that  MA 
organizations  and  Part  D  sponsors  bid 
jnospectivcdy,  based  on  trends, 
assumptions  and  estimates  from 
previous  claims  experience.  When  an 
actuary  e.stimates  that  a  plan  hid  will 
jiroduce  an  H.'S  percent  MLR  in  the 
upcoming  year,  whether  or  not  that  H.'j 
percent  MLR  materializes  depends  on 
how  closely  members’  actual  use  of 
health  care  .services  aligns  with  the 
assumptions  the  actuary  has  made, 
including  estimates  of  the  mix  of 
enrollees  the  plans  under  the  contract 
will  attract,  the  intensity  and  fre(|uen(:v 
with  which  its  enrollees  will  u.se  health 
care  .services,  and  unit  costs  for 
ixiyments  to  providers.  All  things  being 
(Kjual.  it  is  more  likely  that  tho.se 
assumptions  driving  the  level  of  the  hid 
and  estimated  claims  co.sts  will  align 
with  actual  experience  when  a  contract 
enrolls  a  large  number  of  memhers 
rather  than  a  small  numher. 

To  avoid  reiiuiring  MA  organizations 
and  Part  D  sponsors  to  jxiy  remittances 
due  to  random  claim  variation,  rather 
than  due  to  their  underlying  pricing  and 
benefits  structure,  it  is  neces.sarv  to 
assess  MLRs  on  sufficient  numbers  of 
memher  months  for  stati.stical 
credibility.  Reipiiring  MA  organizations 
and  Part  D  sponsors  to  jiav  remittances 
when  random  variation  leads  to 
surpluses  (low  MLRs).  while  re{|uiring 
issuers  to  ah.sorh  los.ses  when  random 
variation  leads  to  losses  (high  MLRs). 
could  lead  to  product  volatilitv.  market 
exit,  and  ina(le(iuate  levels  of  surplus  to 
ensure  solvency.  We  agree  that 
remittance  amounts  should  he  ha.sed  on 
the  underlving  jiremium  pricing,  rather 
than  chance  variation  in  claims 
experience.  However,  anv  credibility 
adju.stment  could  al.so  .serve  to  dejnive 
the  federal  government  (and,  thus, 
taxpavers  and  Medicare  beneficiaries)  of 
remittance  amounts  that  they  would 
otherwise  he  paid  under  the  Affordable 
(^are  Act. 
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For  the  coniinercial  MLR  rules,  we 
adopted  a  credibility  adjustment 
methodology  developed  from  .stati.stical 
analysis  conducted  for  the  NAK]  by  an 
indepmulent  actuarial  consulting  firm, 
using  historical  claims  data  for 
commercial  insurers. 

After  extensive  analvsis  and  public 
discussion,  the  methoilology  that  we 
adopted  to  adjust  the  commercial  MLR 
in  instances  of  partial  credibility  was 
designed  to  reduce  the  probability  that 
an  issuer  with  smaller  (mrolhnent  had  to 
pav  a  r(d)ate  in  a  given  year  to  25 
percent  of  the  time  or  less.  As  discus.sed 
in  the  j)roposed  commercial  MLR  rule. 
NAK^  did  consider  setting  the 
commendal  base  credibility  adjustments 
.so  that  such  an  issuer  would  be  reeiuired 
to  j)ay  a  rebate  less  than  10  percent  of 
the  time.  The  NAIC  concludeil.  and  we 
agreed,  that  setting  credibilitv 
adjustments  based  on  a  25  percent 
probability  of  paying  a  rebate  struck  a 
more  (H|uital)le  balance  of  consumer  and 
issuer  interests. 

For  the  MA  and  I’art  D  j)n!scription 
drug  j)rograms.  we  pro])ose  to  mirror  the 
commercial  approach  by  designing 
credibilitv  adjustment  factors  for 
smaller  enrollment  contracts  that  result 
in  a  25  |)ercent  chance  of  having  to  pav 
a  remittance  for  contracts  priced  at  an 
85  percent  MI.R.  We  believe  that  this 
approach  provid(;s  an  acceptable 
balance  biitwtum  the  inttuxists  that  MA 
organizations  and  Part  1)  sponsors  have 
in  not  paying  remittance  when  a  low 


MLR  is  the  result  of  ordinary  variation 
in  claims  experience,  and  the  interests 
of  Medicare  t)im(!ficiari(!s  in  having  ])lan 
laments  at  priciis  that  |)rovid(i  value  and 
the  government  receiving  remittances, 
as  recpiired  by  the  Affordable  (^are  Act. 
One  diffcM'ence  from  the  approach  in  the 
commercial  MLR  rnhis  is  that  we  do  not 
propo.se  to  include  a  dednctibh!  factor. 
becau.se  Medicare  deductibles  an;  more 
coidined  than  in  the  commercial 
market.  Thus,  the  limited  range  of 
Medican;  cost  sharing  does  not  j)rompt 
the  need  for  such  an  adjustment. 

Our  proj)o.sal  for  calculation  of  the 
probabilitv  of  a  rcmiittancc!  is  based 
solely  on  the  variability  of  ex])ected 
claims,  assuming  plans  are  priced 
exactly  at  an  85  percent  MLR.  In  order 
to  estimate  the  variability  of  expected 
MA-PD  claims,  we  analyzed  4  years  of 
fee-for-service  (FFS)  claims  data  for 
medic:al  claims  and  4  years  of 
prescription  drug  event  claims  and 
reconciliation  data  for  the  Part  D  benefit 
under  MA-PD  contracts  (2008  to  2011). 
In  order  to  (jstimate  the  variability  of 
expected  claims  for  Part  1)  stand-aloiK! 
contracts.  w(!  analyzed  4  years  of 
l)re.scription  drug  event  claims  and 
niconciliation  data  (2008  to  2011). 

fJenerally,  Medicare  claims  vary  le.ss 
than  commercial  claims  around  the 
average  pcir  pcnson  claim  amount  (in 
stati.stical  terms,  the  cocdficient  of 
variation  of  claims  costs  (standard 
fleviation  of  claims  costs  ridative  to  the 
mean  claims  cost)  is  lower  for  Medicare 


than  c;onunercial  busine.ss  relative  to  the 
mean  claim  cost).  As  a  result,  the 
threshold  for  full-cnulibility  falls  at  a 
lower  level  of  (mrolhnent  for  MA-PD 
and  Part  D  .stand-alone  contracts 
com])ar(!d  to  commercial  insurers. 
Furtlier.  claims  for  MA-PD  contracts 
have  a  lowcir  coefficicmt  of  hiss  variation 
around  the  average  than  do  claims  for 
Part  D  stand-alone  contracts,  thus  the 
fnll-cnulibility  threshold  for  MA-PD 
contracts  is  lower  than  for  Part  D  stand¬ 
alone  contracts. 

The  Office  of  the  Actuary  (C)AOT), 
Oenters  for  Medicare  and  Medicaid 
StM’vices.  derived  the  MA-PD  and  Part 
D  stand-alone  credibility  adjustnumts 
using  the  following  methodology.  The 
credibility  adjustment  is  intemhid  to 
reduce  the  probability  that  a  contract 
will  fail  to  me(4  the  MLR  nujiiirement 
due  to  random  variation  in  claims 
(ixperience.  The  target  failure  rate  is  25 
])ercent  for  contracts  priced  at  an  85 
penumt  MLR.  'Lhe  adjustments  oidy 
account  for  variation  in  the  claim 
(ixperience,  as  related  to  the  numerator 
of  the  MLR.  Variations  due  to  other  risks 
and  other  components  of  the  MLR 
formula  are  not  consichn'ed.  This 
a])])roach  is  (ujuivalent  to  the  a))j)roach 
used  in  develo])ing  the  commercial  MLR 
cnulihility  adjustments. 

OACIT  modeled  the  distribution  of  the 
MLR  using  the  following  statistical 
formula  by  ap])lying  the  Central  Limit 
Th(!orem: 
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Xi  is  the  annual  claim  amount  with  m(;an  (g) 
and  variance  (o2)  for  an  individual.  Xi  is 
assnm(;d  to  l)e  ind(;))endently  and 
identically  distril)ut(;d  lor  (;ach 
individual.  DA(i  T  calcidated  the;  m(;an 
and  variance  from  historical  claim 
(;xi)eri(;nc(;  from  M<;dicare  Farts  A  and  8 
(as  a  proxy  for  Fart  (3  and  M(;dicar(;  Fart 
D.  (3aims  were;  tahnlal(;d  consist(;nt  with 
the  <h;finitions  ns(;d  to  d(;fin(;  tlu;  MLR. 
We  r(;vi(;wed  four  cid(;ndar  v(;ars  of 
(;xperience  from  21)08  through  2011  for 
consistenev  and  tr(;nds  over  time: 
n  is  tin;  nmnh(;r  of  individuals  in  tin;  group: 
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denotes  the  Normal  distrihution  with  mean. 
0.8.5.  and  variance. 


0.85-a^ 
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'Fhe  nmnmator  of  the  formnhi 
re])resent.s  the  iiggregate  claims  (a 
variable),  and  the  denominator 
rejire.sents  the  aggreg.ite  preminm.  The 
denomimitor  is  modeled  its  a  single 
])oint  etjual  to  the  expiicted  iiremium 
bticause  we  are  not  eviiluating  the 
variability  in  the  denominiilor. 

The  credibility  iidju.stnnml  iKiuals  the 
expected  value  of  the  MLR  less  the  25th 
percentile  (25  jiercenl  target  failuri; 
rate).  'I’liis  diiference  can  be  calcukited 
by  multiplying  the  z-score  for  the 
standard  Normal  distribution  by  the 
standard  deviation  for  the  MLR.  The 
credibility  adjustment  etpials. 


-0.6745 


O.SSff 

vn|i 


where  -().()745  is  the  z-score  for  the 
25th  percentile  of  tlie  standard  normal 
distribution. 


We  ])ropo.se  to  n.se  member  months 
(instead  of  life  years,  used  in  the 
commercial  MLR  cr(;dibility  adju.stment) 
to  de.scribe  the  enrollment  thresholds 
pertin(;nt  to  application  of  the  Medicare 
credibility  adjustments,  because 
member  months  are  consistentlv  and 
predominantly  iisiul  in  other  reporting 
re(iuirem(;nts  for  Medicare  Adviintage 
organizations  and  Part  D  sponsors. 
Member  months  for  a  contract  vtuir 
(!(iual  the  sum  across  the  12  months  of 
a  y(;ar  of  the  total  numhtn'  of  enrollees 
for  (tach  month.  This  includes  enrolhies 
who  are  in  ESRD  and  hospice  status  for 
a  month.  As  with  the  commercial  rule. 
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we  intend  to  evaluate  the  crcuiiljility 
adjustments  and  njxiate  them,  if 
neccissary. 

In  pro])()se(l  ?i422.244()(a)  and 
§  423.244t)(a],  we  follow  the  commercial 
MI,R  ride  by  j)roi)osing  that  an  MA 
organization  and  a  Part  D  s|)onsor  mav 
add  a  credibility  adjustment  to  a 
contract’s  MLR  if  the  contract's 
experience  (level  of  enrollment)  is 
partially  credible,  as  determined  hv  ns. 

In  S  422.2440(1))  and  §423.2440(1))'.  we 
note  that  an  MA  organization  and  Part 
1)  sponsor  would  not  he  permitted  to 
add  a  credibility  adjustment  if  the 
contract’s  ex])erience  is  fully-credihle, 
as  determined  by  us.  In  §  422.2440(c) 
and  § 423.2440(c),  we  propo.se  that  for 
contract  years  when  a  contract  has  non- 
credihle  experience,  as  determined  by 
us,  the  sanctions  specified  in  statute 
(and  imj)leinented  at  §422.2410(1)),  (c), 
and  (d)  and  §  423.2410(h)  through  (d)) 
for  having  an  MLR  that  does  not  meet 
the  minimum  re(|uirement  of  H.'j  ])ercent 
would  not  apply.  Finally,  in 
§  422.2440(d)  and  §  423!2440(d),  we 
.state  that  we  will  ])roi)ose  n])dates  to  the 
credibility  adjustments,  solicit 
comments,  and  finalize  any  updates 
through  the  Advance  Notice  and  Final 
Rate  Announcement  i)rocess. 

(Iredihility  adju.stments  would  he 
applied  to  contracts  with  ])artially- 
credihle  ex])erience.  VVe  propose  to 
define  partially-credihle  exjxaience  for 
MA  contracts  as  enrollment  that  is 
greater  than  or  eipial  to  2,400  member 
months  and  no  greater  than  180.000 
member  months  of  enrollment  for  a 
contract  year.  We  propo.se  to  define 
])artially-credible  ex])erience  for  Part  D 
standalone  contracts  as  eurollment  that 
is  greater  than  or  eijiial  to  4,800  memher 
mouths  and  no  greater  than  300.000 
memher  mouths  of  enrollmeut  for  a 
contract  vear. 

Accordingly,  we  proi)ose  that  uon- 
credible  MA  contracts  would  have 
annual  enrollmeut  of  less  than  2,400 
member  months,  and  non-t:redil)le  Part 
I)  “.standalone"  contracts  would  have 
annual  enrollmeut  of  less  than  4,800 
member  months.  Further,  we  propose 
that  a  fnlly-creilihle  MA  contract  would 
have  an  enrollment  greater  than  180.000 
memher  months,  and  a  fully-credihle 
Part  D  “.standalone’’  contract  would 
have  au  eurollment  greater  than  3()0,000 
member  months. 

Table  la  ])rovides  the  j)ropo.sed 
credibility  adjustments  for  partially- 
credihle  MA-I^D  contracts,  and  Tai)le  lb 
provides  the  ])roposed  credibility 
adjustments  for  partially-credihle  Part  D 
stand-alone  contracts.  VVe  propose  that 
the  credibility  adjustments  in  these 
tables  will  he  effective  for  2014  and 
suhseiiuent  years.  We  pro])ose  that  the 


c:redihility  adjustments  for  the  contracts 
with  enrollment  sizes  that  fall  between 
the  categories  of  member  months 
di.s])layed  in  Tables  la  and  lb  would  be 
determined  using  linear  inter])olation. 
(For  example,  an  MA-PD  contract  with 
7.').000  member  months  would  have  a 
credibility  adjustiuent  of  1.575, 
calculated  as  1.7  x  (120,000-75.000)  h- 
(120,000-00.000)  -I-  1.2  X 
(75.000  -  00,000)  -  (1 20,000-00,000).) 


Table  1  A.— Proposed  MLR  Credi¬ 
bility  Adjustments  for  MA- 
PD*Contracts 


Member  months 

Credibility  adjust¬ 
ment 

<2,400  . 

Non-credible 

2,400  . 

8.4% 

6,000  . 

5.3% 

12,000  . 

3.7% 

24,000  . 

2.6% 

60,000  . 

1. 7% 

120,000  . 

1.2% 

180,000  . 

1.0% 

>180,000  . 

Fully-credible 

*  MA-PD  combined  with  MA-only 


Table  1B.— Proposed  MLR  Credi¬ 
bility  Adjustments  for  Part  D 
Stand-Alone  Contracts 


Member  months 

Credibility  adjust¬ 
ment 

<4,800  . 

Non-Credible 

4,800  . 

8.4% 

12,000  . 

5.3% 

24,000  . 

3.7% 

48,000  . 

2.6% 

120,000  . 

1.7% 

240,000  . 

1 .2% 

360,000  . 

1.0% 

>  360,000  . 

Fully-credible 

For  years  after  2014,  we  prupo.se  that 
any  updates  to  the  enrollment 
thresholds  demarcating  ])artial 
credibility  and  updates  to  the  credibility 
adjustments  he  proposetl  in  the  annual 
Advance  Notice  of  Methodological 
Changes  for  Medicare  Advantage  (MA) 
Ca])itation  Rates  and  I’art  C  and  Part  I) 
Payment  Policies,  al.so  known  as  the 
Advance  Notice.  After  the  comment 
period  for  the  Advance  Notice  ends,  the 
updates  would  be  finalized  in  the 
annual  Annouucemeut  of  Medicare 
Advantage  Capitation  Rates  and 
Medicare  Advantage  and  I’art  13 
Payment  Policies,  otherwise  known  as 
the  Final  Rate  Announcement.  We  do 
not  envision  that  it  will  be  nece.ssarv  to 
make  annual  updates  to  the  credibility 
adjustments,  hut  should  the  need  arise 
to  make  any  u])date.s  in  future  years  (for 
example,  due  to  changes  in  payment 
])olicies  that  would  require  changes  to 


the  variables  included  in  the  MLR 
uumerator  aud/or  denominator),  we 
pro])ose  to  u.se  the  Advance  Notices  as 
a  vehicle  for  additional  opportunity  for 
notice  and  comment. 

C.  Uapoitin^  IhHjuinnnants 

Consistent  with  already  established 
reporting  requirements  in  §  422.5()4(f)(2) 
and  §423.5()5(f)(2).  we  are  proi)osing 
that  MA  organizations  and  I’art  13 
,s|)onsors  he  reijuired  to  submit  a  report 
to  us.  For  each  contract  year,  each  MA 
organization  and  Part  13  sj)onsor  would 
submit  a  report  to  us,  in  a  timeframe 
and  manner  specified  by  us.  \Vu  propose 
that  MA  organizations  and  Part  13 
spon.sors’  submissions  will  include 
information  that  includes,  hut  is  not 
limited  to  the  data  needed  by  the  MA 
organization  and  Part  13  spon.sor  to 
calculate  and  verify  the  MLR  and 
remittance  amount,  if  any.  for  each 
contract.  This  information  may  include 
reimbursement  for  clinical  .services  and 
])re.scription  drugs,  total  revenue, 
expenditures  on  {juality  improving 
activities,  non-claim  costs,  taxes, 
licensing  and  regulatory  fees,  and  aiiv 
remittance  owed  to  us  under  §422.2410 
and  §423.2410.  MA  organizations  and 
Part  13  sponsors  would  he  reiiuired  to 
calculate  MLRs  and  remittance  as  part 
of  their  submi.ssion  to  the  Secretarv. 

At  a  later  date,  we  will  ])rovide 
information  on  the  nature  of  this  rei)ort, 
when  it  will  he  due.  and  how  and  where 
on  the  internet  the  information  will  he 
made  available  to  the  i)nl)lic,  in  a  time 
and  manner  that  we  determine. 

We  are  reque.sting  comment  on  when 
the  MLR  should  he  re])orted.  While  it  is 
arguably  preferable  to  set  a  reporting 
date  after  the  ])ayment  reconciliations 
are  com])lete,  there  are  at  least  two 
reasons  why  this  may  not  he  feasible. 
First,  there  are  occasional  reopenings  of 
reconciliations  that  occur  after  the  year 
immediately  following  the  contract  year, 
and  it  .seems  unreasonable  to  wait  until 
all  reopenings  have  been  completed. 
Second,  we  are  statutorily  reiiuired  to 
halt  new  enrollment  the  .second 
succeeding  vear  after  a  contract  has  an 
MLR  of  less  than  the  MLR  reiiuired  at 
§422.2410(1))  and  §423.2410(1))  for  3  or 
more  con.sec.utive  years,  and  to 
terminate  a  contract  after  that  contract 
has  had  an  MLR  of  less  than  the 
required  MLR  for  5  con.sec.utive  years. 
W'e  are  proposing  to  apply  the 
termination  sanction  the  second 
succeeding  year  after  the  fifth 
con.secutive  vear  that  a  contract  does  not 
meet  the  required  MLR.  We  must 
balance  any  preference  for  a  later 
reporting  date  with  disruption  that 
beneficiaries  would  experience  if  we 
halted  new  enrollment  or  terminated  a 
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contract  alter  open  enrollment  lias 
l)(!f>un. 

We  are  considering  several  options. 
First,  we  are  considering  reiiuiring  the 
rejiorting  oi  Medicare  MFRs  data  in 
july,  even  beldre  risk  adjustment 
reconciliation  is  conijilete.  MA 
organizations  and  Fart  13  sponsors  must 
submit  their  bids  liy  the  first  Monday  in 
june  and  the  base  yiiar  for  the  bids  is  the 
.same  year  as  the  contract  year  for  MLR 
reporting.  We  typicallv  provide;  nearly 
comjilete  risk  scores  to  MA 
organizations  and  I’art  13  sponsors  to 
siijuiort  this  bidding  process,  and  ha.se 
year  costs  must  he  developenl  by  this 
time.  The  cutoff  for  FDEs  to  he  reported 
for  reinsurance  and  risk  i;orridor 
reconciliation  is  )une  3l)th  after  the 
contract  year,  and  MA  organizations  and 
Fart  13  sponsors,  which  report  the 
pre.scrijition  drug  events  (FDEs) 
themselves,  should  be  able  to  project 
their  final  risk  corridor  and  reinsurance 
reconciled  amounts  hv  this  time.  A  fiilv 
31  reporting  date  would  jirovide  time 
for  MA  organizations  and  Fart  13 
sponsors  to  project  their  final  costs  and 
reviames  for  the  contract  year,  and 
allow  us  time  to  ajiply  new  enrollment 
and  termination  .sanctions. 

Another  o|)tion  we  are  considering  is 
to  r(;(pun;  reporting  of  a  contract  v(;ar 
MLR  data  in  September,  after  risk 
adjustment  reconciliation,  hut  before 
Fart  13  reinsurance  and  risk  corridor 
reconciliation.  This  would  better  inform 
the  calculation  of  the  total  revenue  for 
the  contract  year,  and  still  permit  us 
.suffici»;nt  time  to  a|)plv  enrollment  and 
termination  sanctions,  and  also  to  adjust 
Fart  13  reassignments  for  low-income 
l)(;neficiaries. 

A  further  oj)tion  we  an;  considering  is 
setting  a  reporting  date  in  December, 
after  Fart  13  reconciliation  of  risk 
corridors  and  reinsurance.  While  MA 
organizations  and  Fart  13  sponsors 
would  still  need  to  jiroject  any  future 
reconciliations,  this  a])])roach  would 
provide  mon;  information  for  MA 
organizations’  and  Fart  D  spon.sors'  total 
revenue  calculations.  However,  we  hav(; 
concerns  about  this  timing  since  it 
would  m(;an  that  we  would  not  r(;ceive 
rej)orted  MLRs  data  until  after  open 
.season  has  started,  and  the  enforc(anent 
of  enrollment  and  termination  sanctions 
would  create  disru|)tlons  for 
l)(;neficiaries  who  an;  newly  enrolled  in 
j)lans  under  a  contract  (for  enrollm(;nt 
saiu:tion.s)  or  all  l)en(;ficiaries  (;nrolled 
in  plans  under  a  contract  (for 
termination  sanctions). 

We  reiterate  that,  regardless  of  when 
a  contract's  MI.R  is  actually  re]iorted, 
we  are  proj)o.sing  that  the  MA 
organization  or  l^art  13  sponsor  must 
project  future  run-out  of  all  j)avinents 


and  rec(;ii)ts  as  a  result  of  the 
recomaliation  of  risk  adjustimait, 
r(;insuranc.e.  or  risk  corridors.  n(;cause 
of  the  ne(;d  to  pr(;vent  disru])tion  to 
l)eneficiari(;s  who  are  choosing  health 
l)lans  for  the  coming  y(;ar.  and  tlu; 
necessitv  of  ])roj(;cting  all  future  run¬ 
out.  we  are  pro|)osing  a  )uly  31 
r(;|)orting  date  and  r(;(|uest  comment  on 
this  pro|)osal. 

//.  Ihuniltanci^s  to  CALS  if  Ai)})li(:(ihIo 
MLR  HiHiuiivnioiit  Is  Not  Mol 

Fropo.sed  422.3470  and  §  423.2470, 
])aragra])hs  (a),  (h),  (c).  and  (d),  delineati; 
the  pro])o.sed  general  r{;(ptirements 
regarding  sanctions,  the  calculation  of 
the  amount  to  he  remitted  to  us,  the 
lime  frame  for  payimait  of  any  amount 
that  may  be  due.  and  the  tr(;atmenl  of 
remittances  in  future  years'  numerator 
and  d(;nominator.  In  accordance  with 
section  1857(e)(4)  of  the  Act,  ])roposed 
422.2470(a)  and  423.2470(a)  siin])ly 
provide  that  if  a  contract  is  i)arliallv  or 
lully-credihle  and  does  not  meet  the 
applicable  Ml.R  standard  set  forth  in 
t}422. 2410(1))  and  ^423.2410(1)).  then 
the  plan  sponsor  would  remit  pavment 
to  (',MS  as  calcidated  under  this 
pro])f).sed  rule.  As  discussed  earlier, 
l)ecause  an  MA-FD  or  Fart  D  stand¬ 
alone  contract  that  has  fewer  than  2.400 
or  4.800  member  months,  respectively, 
does  not  have  sufficientlv  credible  data 
to  determine  whether  the  minimum 
MLR  standard  has  not  been  met,  we  are 
proposing  that  an  MA  organization  or 
Fart  13  s])on.sor  would  not  he  recpiired  to 
remit  any  i)ayment  to  us  for  non- 
credihle  contracts. 

Froposed  §422.2470(1))  ami 
§423.2470(1))  ex])lain  the  amount  of  the 
payment  that  would  be  due  to  (’.MS.  The 
Affordable  (]are  Act  provides  that  MA 
organizations  and  Fart  13  .sj)onsors  must 
remit  to  (]MS  the  amount  by  which  the 
MLR  recjuirement  exceeds  the  contract’s 
actual  MLR,  midtiplied  by  total  revenue 
under  this  ])art.  In  this  ])roposed  rule, 
we  specifically  ])roj)ose  that  MA 
organizations  and  Fart  13  sponsors  he 
recjuired  to  remit  to  us  the  amount  by 
which  the  ajiplicable  MLR  retpiirement 
in  §422.2410(1))  and  §423.2410(1)) 
exceeds  the  contract’s  actual  MLR, 
multi])lied  by  the  total  revenue  of  the 
contract,  as  |)rovifled  under  propo.sed 
§  422.2420(c)  and  §  423.2420(c). 

Sections  422.2470(c)  and  423.2470(i;) 
specify  that  we  would  subtract 
remittances  from  |)lan  ])ayment  amounts 
in  a  timely  manner  after  the  Ml.R  is 
re])orted,  on  a  schedule  determined  by 
us.  Remittances  by  MA  and  Fart  13 
organizations  would  occur  as  |)art  of 
regular  monthly  payments  that  we  make 
to  plan  sponsors.  In  §  422.2470(d)  and 
§  423.2470(d),  we  sjjecify  that 


remittances  paid  in  any  1  year  would 
not  he  included  in  the  numerator  or 
denominator  of  the  next  vear’s  or  anv 
year's  MLR. 

We  reipiest  comment  on  the  s])ecials 
circumstances  of  certain  MA 
organizations  in  Fuerto  Rico  with 
res])ect  to  the  Medicare  MLR 
recpiirement.  MA  organizations  in 
Fuerto  Rico  that  have  Flatino 
agreements  with  the  Commonwealth  of 
Fuerto  Rico  tend  to  have  higher  Fart  (] 
profit  margins  than  other  MA 
organizations  and  are  thus  less  likely  to 
meet  the  85  percent  MLR  recjuirement. 

/.  MLR  Roviow’  and  \’on-(loiiii)li(in(:o 

Under  this  j)ro])osed  rule,  we  would 
conduct  selected  reviews  of  rej)orts 
submitted  under  §422.2480  and 
§423.2480  to  determine  that  remittance 
amounts  under  §422.2410(1))  and 
§423.2410(1))  and  sanctions  under 
§§422. 2410(c).  422.2410(d). 

423.2410(c),  and  423.2410(d)  were 
accurately  calculated.  re])orted.  and 
a])|)lied. 

MA  organizations  and  Fart  13  s])on.sors 
would  he  reejuired  to  retain 
documentation  relating  to  the  data 
re])orted,  and  j)rovide  access  to  that  data 
to  UM.S,  HI  IS.  the  Com])troller  (leneral. 
or  their  designees,  in  accordance  with 
])roi)osed  §422.504  and  §423.505. 

These  |)ro|)osed  |)rovisions  are  intended 
to  give  ('.MS  or  its  designees  access  to 
information  needed  to  determine 
whether  the  rej)orts  and  amounts 
submitted  with  res|)ect  to  the  MLR  are 
accurate  and  valid.  Sanctions  would  he 
im|)osed  for  non-com|)llance  with  the 
Ml.R  recjuirements.  Furthermore,  under 
§  422.2480(c)  and  §  423.2480(c),  MA 
organizations  and  Fart  D  s|)on.sors  with 
third  ])arty  vendors  would  he  reejuired 
to  have  or  he  able  to  obtain  and  validate, 
in  a  timely  manner,  all  underlying  data 
associated  with  their  .services  ])rior  to 
the  ])re])aration  and  submission  of  MLR 
re|)orting  to  CMS.  This  includes  all 
i;laims  data  ])aid  on  behalf  of  the  MA 
organization  or  Fart  13  sjjonsor,  direct 
and  indirect  remuneration  data  and 
su])i)orting  materials,  and  all  |)ricing 
comj)onents  and  utilization  data  that 
were  used  or  rendered  to  substantiate 
invoices  submitted  to  s])onsors  or 
financial  data  submitted  to  us. 

In  addition,  we  |)ro])ose  to  add  a 
failure  to  |)rovide  accurate  and  tiinelv 
MLR  data  to  the  list  of  items  in 
§ 422.51  ()(a)  and  §423.5()8(a)  that 
constitute  grounds  for  termination,  and 
for  intermediate  sanctions  and  civil 
money  j)enalties,  by  adding  a  j)aragra])h 
(15)  related  to  MLR  re])orting.  Sucli  an 
addition  will  jn'ovide  CMS  authority  to 
invoke  tlu;  c:ontract  termination 
])rocedures  in  §422.51 0(h)  through  (d) 
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and  ??  423.5{)‘)(1))  througli  (d)  for  failure 
by  an  MA  organization  or  Part  D  plan 
sponsor  to  ])rovide  tinuily  and  accurate 
MLR  data.  Fnrtlier,  intermediate 
sanctions  at  § 422.7r)2(b)  ami  (c)  and 
^  423.7.'j2(b]  and  (c)  would  also  lx; 
available,  as  well  as  civil  momitarv 
l)enaltiesat  <s422.7(jl)  and  §423.760. 

III.  (iolleclion  of  Information 
Re(juirements 

Under  tli(!  Paperwork  Rcxluction  Act 
of  100.1.  W(!  are  r(!(|uired  to  provide  60- 
dav  notice  in  the  Federal  Register  and 
.solicit  i)ublic;  comment  before  a 
collection  of  information  reipiirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  colhiction 
.should  he  ap])roved  hy  OMB,  section 
3.106(c)(2KA)  of  the  Paperwork 
Reduction  Ac;t  of  199.1  recjuires  that  we 
solicit  comment  on  the  following  issues; 

•  'fhe  need  for  the  information 
collection  and  its  usefulness  in  c:arrving 
out  the  proper  functions  of  our  agencv. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  hiirden. 

•  The  (inality,  utility,  and  clarity  of 
the  information  to  he  collecliul. 

•  Recommendations  to  minimize  the 
information  collection  hnrden  on  the 
affect(;d  public,  including  antomatixl 
collection  techni(]nes. 

We  are  soliciting  public  comm(!nt  on 
each  ofthe.se  issues  for  the  following 
.se{;tions  of  this  document  that  contain 
information  collection  reciuirements: 

/\.  /C/f.s  /feg(/rf/y/7g  MLR  and  RtuniHancA^ 
Reporting  Rocjuiroinont  1^422.2470  and 
§423.2470] 

'rhis  proposed  rule  de.scrihes  the 
information  that  would  be  reported  by 
My\  organizations  and  Part  D  sjjonsors 
on  an  annual  basis  to  the  Sec;retary 
starting  in  2014.  We  propose  that  MA 
organizations  and  Part  D  sponsors' 
suhmi.ssions  will  include  Information 
r(!garding  reimbur.sement  for  clinical 
.services,  ex])enditure.s  for  activities  that 
im])rove  health  can;  (jiiality.  other  non- 
claim  costs,  total  reveniH!.  and  federal 
and  state  taxes  and  regulatory  fees, 
among  other  data  ehanents.  MA 
organizations  and  Part  D  sponsors 
would  be  required  to  calculate  MLKs 
and  remittance  as  ])art  of  their 
suhmi.ssion  to  the  S(;cr(!tarv. 

At  this  time,  (ATS  has  not  developed 
the  MLR  re])orting  instructions  and 
forms  that  MA  organizations  and  Part  1) 
spon.sors  would  have  to  complete  on  an 
annual  basis  beginning  for  contract 
years  starting  )anuarv  1, 2014.  We 
expect  the  first  year  of  MLR  reporting 
for  MA  organizations  and  Part  D 
spon.sors  to  occur  in  2011  for  the  2t)14 


contract  year,  and  we  ])ropo.se  to 
continue  collecting  MLR  data  for  the 
fore.seeahle  future.  We  plan  to  ])uhli.sh 
the  instructions  and  forms  that  issuers 
must  file  for  all  plans  in  future 
guidance.  At  that  time,  we  will  solicit 
public  comments  on  both  tlu;  forms  and 
the  estimated  burden  imjjosed  on  health 
insurance  issinns  for  complviug  with 
the  provisions  of  this  jn'oposed  rule.  We 
will  publish  the  reejuired  6()-day  and  30- 
day  notices  in  the  Federal  Register 
notifying  the  ])nhlic  of  OMB  ap})roval  as 
re(iuire(l  by  the  PRA. 

R.  KiRs  Regarding  Retention  of  Records 
(§  422.2430(1)]  and  (c]  and  §  423.2430(1)] 
and  (<:] 

Suhpart  1  of  the  proposed  rule 
establishes  our  enforcement  authoritv 
regarding  the  reporting  reejuirements 
under  section  1B17(e)  of  the  Act.  MA 
organizations  and  Part  D  sponsors  must 
maintain  all  documents  and  other 
evidenc:e  necessary  to  enable  us  to 
verify  that  the  data  recpiired  to  he 
submitted  complv  with  the  definitions 
and  criteria  set  forth  in  this  proposed 
rule,  and  that  the  MLR  is  calculated  and 
any  remittances  owed  are  calculated 
and  jjrovided  in  accordance!  with  this 
proposed  rule.  TIk!  pro])osed  rule  at 
§422.248()(c)  and  §  423.248()(c)  wonhl 
reepiire  j)lan  sponsors  to  maintain  all  of 
the  documents  and  other  evidence  for 
10  vears. 

We  ex])ect  all  MA  organizations  and 
Part  D  spon.sors  will  have  to  retain  data 
relating  te)  the  calculation  of  MLRs; 
those  who  have!  e)we!el  re!mittane:e!.s 
weeidel  alse)  have  te)  retain  infe)rmatie)n 
re!gareling  the  ])ayme!nt  e)f  re!mittane:e!s. 
We  believe  that  the  hurelen  a.s,se)e;iate!el 
with  our  re!e:orel  retention  rexjuirements 
eloes  not  e!xe:e!eel  stemelarel  re!e:orel 
retention  prae:tice!s  heuxuise  MA 
e)rganizatie)ns  anel  Part  D  sponseas  are 
alreaely  re!e]nire!d  te)  regain  the  ree;e)rel.s 
anel  inlbrmatie)!)  rexiuireel  by  this 
preepeeseel  ride  in  eirelea’  te)  e:e)mplv  with 
ihe  le!gal  riKiuirements  e)f  their  states’ 
elepartmemts  e)f  insurane:e!.  For  tluit 
rexison,  we  are  assigning  a  lesser  hurelen 
te)  the!se!  rexphrennemts  as  e;e)mpare!el  with 
the  e:e)mme!re;ial  MLR  rexinirements.  We 
estimate  theit  al)e)ut  616  e;e)ntrae:ts  we)ulel 
he  snhje!e:t  te)  the  iife)re!me!ntie)ne!el 
rexinirements.  (The!  (>16  e;e)ntrae:t.s  are 
exemprisexl  e)f  601  e:e)ntrae:t.s  subjex.t  te) 
the  re!mittime:e!  rexinirement  pins  11  ne)n- 
eireelihle  e:e)ntrae:t.s  that  are!  snhje!e;t  te) 
re!])e)rting  re!e]nire!me!nts).  We  furthe!r 
e!stimate!  that  it  will  lake  MA 
e)rganizatie)ns  anel  Part  D  .si)e)nse)r,s  al)e)nt 
28  he)nrs  in  te)tal  te)  mex!!  the  re!e;e)rel 
retenlie)!!  rexpurememts,  at  a  e:e).st  e)f 
ahe)nt  .S4.00  i)e!r  report.  The  te)tal 
exstimateel  annual  hurelen  a.s.se)e:iateel 
with  the  requirements  in  §422.2480(1)) 


anel  (c)  anel  §423.2480(1))  anel  (e:)  is 
she)wn  in  the  re!gulate)rv  im])ae;t  analvsis. 

While  we  have  ele!ve!le)pe!el  preliminary 
hurelen  e!stimate!,  we!  are!  ne)t  se!e!king 
OMB  ai)pre)val  at  this  time.  We  will  se!e!k 
OMB  a])|)re)val  fe)r  the  afe)re!me!ntie)ne!el 
rexxerelkeeping  rexpiirements  at  the  .same 
time  we  .se!e!k  OMB  api)re)val  leer  the 
infe)rmatie)n  e:e)lle!e:tie)n  rexpiirements 
asseeeiiateel  with  jereepeeseel  MLR 
remittane'.e  repeerling  reepiirements 
elisexissexl  in  §422.2470  anel  §423.2470. 

We  we!lex)nu!  exemments  re!gareling  the 
hurelen  asseee.iateel  with  maintaining  the 
infeermatie)!!  elexseiribeel  in  suhpart  1  e)f 
this  pre)pe)seel  rule. 

If  ye)u  ceemment  e)n  these  infe)rmalie)n 
e:e)lle!e:tie)n  anel  re!e;e)relke!e!i)ing 
re!qnire!ments.  plexise  mail  copiexs 
elire)e:tly  te)  the  fe)lle)wing: 

Ce!nter.s  for  Me!elie;are!  &  Meelie:aiel 
.Serviexxs,  Offie:e!  e)f  Strate!gie: 

Ope!ratie)n.s  anel  Re!gulate)ry  Affairs. 
Re!gulatie)n.s  Development  (hoiq), 

Attn.:  William  Parham  (("MS-41 73- 
P),  Re)e)m  (:4-26-01.  7100  Se!e:urity 
Beeulevarel,  Baltimore,  MD  21244- 
1810:  anel 

Offie:e!  e)f  lnfe)rmatie)n  anel  Re!gulate)rv 
Affairs,  Offie:e  e)f  Management  iinel 
Bnelge!t,  Re)e)m  10231,  New  Lxe!e:utive! 
Offie;e!  Buileling,  Washingteen,  DO 
20103,  Attn:  OMS  Dexsk  (1ffie;e!r, 
(OMS-4173-P),  Fax  (202)  391-6974. 

IV.  Re!.spe)nsf!  In  (ie)mments 

Be!e;ause!  e)f  the  large  numhe!r  e)f  j)uh!ie: 
e:e)nnne!nts  we  neermally  re!e:e!ive!  e)n 
Federal  Register  ele)e:nme!nt.s.  we  are  ne)t 
able  te)  ae:kne)wleelge!  e)r  re!.s])e)nel  te)  them 
inelivielually.  We  will  e'.onsieler  all 
e:e)nnne!nts  we  ree:eive  by  the  elate  anel 
time  .spe!e:ifie!el  in  the  DATES  .see:tie)n  of 
this  preamble,  anel,  when  we  i)re)e;ee!el 
with  a  suhsexpient  ele)e:ume!nt,  we  will 
re!S])e)nel  te)  the  e:e)nnnents  in  the 
preamble  to  that  ele)e:ument. 

V.  Regulatory  Impact  Analysis 
/\.  Introduction 

This  pre)])e),se!el  rule  implements 
se!e:tie)n  1817(e)(4)  e)f  the  Ae:t,  whie;h  se!t.s 
fe)rth  re!epure!me!nts  fe)r  a  me!elie:al  le).s.s 
ratie)  (MLR)  tor  MA  organizations  anel 
Part  D  si)e)nse)rs.  The  MLR  is  an 
ae:e:e)unting  statistie:  that,  stateel  simply. 
me!asure!s  the  pe!re:e!ntage!  e)f  te)tal  revenue 
that  MA  e)rganizatie)ns  iinel  Pint  D 
.sj)e)nse)rs  spenel  e)n  heidth  e;are!  anel 
epiiility  initiiitivexs  (anel.  unele!r  this  rule!, 
ame)unts  sjeent  te)  re!elue:e!  Pint  B 
pre!mium.s),  versus  what  they  spe!nel  e)n 
sue.h  e)the!r  items  iis  aehninistratie)n, 
marketing  iinel  })re)fit.  The  highe!r  the 
MLR,  the  meere  the  MA  e)rganizatie)n  e)r 
Part  D  speenseir  is  speneling  e)n  e;laims 
anel  epiality  im|)re)ving  ae:tivitie!s  anel  the 
le.ss  then'  are  speneling  on  eether  items 
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and  retaining  as  prolil.  As  proposed 
earlier,  MA  organizations  and  Part  D 
sponsors  must  submit  MLR-related  data 
to  the  S(!(:r(!tarv  on  an  annual  basis,  and 
in  the  (ivent  that  a  contract’s  MLR  fails 
to  meet  the  minimum  statutory 
r(!(pnr(!menl.  MA  organizations  and  Part 
1)  sponsors  would  remit  a  jjavinent  to 
(;M.S.  If  the  contract  continues  to  fall 
Ixdow  the  mininmm  MLR  standard,  the 
contract  would  be  snhjiict  to  enrollnumt 
.sanctions  and  possiblv  t(!rmination. 

This  pro])osed  regulation  also  |)roi)o.ses 
uniform  definitions  and  .standardized 
methodologies  for  cahadating  the  MLR 
and  addr(!sses  enforcement  of  the 
nijjorting  nupdnmHmts.  These 
provisions  are  generally  effective  for 
contract  vears  beginning  on  or  after 
lannary  1. 2014. 

We  have  (examined  the  effects  of  this 
ride  as  re(|uired  hv  Fxeentive  Order 
12300  on  Regulatory  Planning  and 
Review  (.Se|)temher  30.  1003).  Executive 
Order  13.'i03  on  Improving  Regulation 
and  Regnlatorv  Review  ()anuarv  13. 
2011).  the  Regulatory  Flexibility  Act 
(RFA)  (Se])tember  10,  1030,  Pnl).  L.  00- 
3.14),  section  T102(h)  of  the  Act.  section 
202  of  the  linfnnded  Mandates  Reform 
Act  of  100.1  (March  22,  IttO.I.  Pnh.  L. 
104-4).  Executive  Order  13132  on 
Imderalism  (Angn.st  4.  1000).  and  the 
(’.ongressional  Review  Act  (.1  U.S.O. 
304(2)). 

I'Necntive  Orders  12300  (.13  I'R  11731) 
and  13103  direct  agencies  to  assess  all 
costs  and  benefits  of  available  regnlatorv 
alternatives  and.  if  regulation  is 
nece.ssarv.  to  select  regnlatorv 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  jmblic  health  and  safetv 
effects,  distrilmtive  impacts,  and 
e(pdty).  Executive  Order  13103  is 
supplemental  to  and  reaffirms  the 
principles,  structures,  and  definitions 
governing  regulatory  review  as 
established  in  Executive  Order  123()0. 
emphasizing  the  imjiortance  of 
(inantifying  both  co.sts  and  henehts.  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility. 

.Section  3(f)  of  Executive  Order  12300 
defines  a  "significant  regnlatorv  action" 
as  an  action  that  is  likely  to  result  in  a 
ride;  (1)  Having  an  annual  effect  on  the 
economy  of  .SlOO  million  or  more  in  anv 
1  year,  or  adversely  and  materially 
affecting  a  sector  of  the  economv. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
.state,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant"):  (2)  creating 
a  serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency:  (3) 


materially  altering  the  hndgetarv 
impacts  of  entitlement  grants,  user  fees, 
or  loan  ])rograms  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  iiolicy  issues 
arising  out  of  legal  mandales.  the 
President's  |)riorities.  or  the  principles 
set  forth  in  the  lixeciitive  Order. 

A  regulatory  inijiact  analysis  (RIA) 
must  he  jirepared  for  major  rides  with 
economically  significant  effects  (.SlOO 
million  or  more  in  any  1  year),  and  a 
"significant”  regnlatorv  action  is  subject 
to  review  by  the  Office  of  Management 
and  budget  (OMb).  This  proiiosed  rule 
is  likely  to  have  economic  impacts  of 
SlOO  million  or  more  in  any  1  year,  and 
therefore  has  been  designated  an 
"economically  significant”  rule  under 
section  3(i)(l)  of  Executive  Order  12300. 
Therefore,  we  have  jirepared  an  RIA  that 
details  the  anticipated  effects  (costs, 
savings,  and  exjiected  benefits),  and 
alternatives  considered  in  this  propo.sed 
rule.  Accordingly,  OMb  has  reviewed 
this  propo.sed  rule  pursuant  to  the 
Executive  Order. 

B.  Stdtenuini  of  Nmd 

(ionsistent  with  the  provisions  in 
section  1317(e)(4)  of  the  Act.  which  are 
incor])orated  bv  reference  in  section 
1300D-12(h)(3')(I))  of  the  Act.  this 
proposed  ride  reipdres  MA 
organizations  and  Part  1)  sponsors  to 
meet  the  minininm  Ml.R  reipdrement  of 
31  ])ercent.  If  this  reipdrement  is  not 
met  at  the  contract  level,  which  is  the 
level  of  aggregation  proposed  in  this 
notice.  MA  organizations  and  Part  D 
sponsors  are  subject  to  jienalties. 

.Section  1317(e)(4)  of  the  Act  requires 
MA  organizations  and  Part  D  s])onsors 
to  "remit  to  the  .Secretary  an  amount 
eipial  to  the  product  of  the  total  revenue 
of  the  MA  plan  under  this  part  for  the 
contract  year  and  the  difference  between 
0.31  and  the  medical  lo.ss  ratio.”  .Section 
1317(e)(4)  of  the  Act  also  provides  that 
the  .Secretary  shall  not  jiermit 
enrollment  of  new  enrollees  if  the  plan 
does  not  meet  the  MLR  re(|nirement  of 
31  percent  for  3  or  more  con.secntive 
years  and  shall  terminate  the  contract  if 
the  ])lan  (contract)  fails  to  have  such  a 
medical  loss  ratio  for  1  consecutive 
contract  vears. 

L’.  Siiinnuirv  of  Impocis 

We  limited  the  jieriod  covered  by  the 
regulatory  iinjiact  analysis  (RIA)  to 
calendar  year  ((]Y)  2014  (with  the 
exception  of  .section  V.D.I.  of  this 
jiroposed  ride,  which  presents  estimates 
for  ongoing  annual  admini.strative  costs 
for  2014  and  snbseipient  vears).  We 
anticijiate  that  the  transparenev  and 
standardization  of  MLR  re})orting  in  this 


pro])o.sed  rule  would  help  ensure  that 
taxpayers,  the  federal  government,  and 
enrolled  beneficiaries  receive  value 
from  Medicare  health  plans. 

.\dditionally.  including  in  the  MLR 
calculation  those  costs  related  to 
(|ualitv-improving  activities  could  help 
to  increase  the  level  of  investment  in 
and  implementation  of  effective  (luality 
improving  activities,  which  could  result 
in  ini|)roved  ipialitv  outcomes  and  lead 
to  a  healthier  beneficiary  po|mlation. 

Executive  Order  123()()  also  re(]uires 
consideration  of  the  "distributive 
impacts"  and  "eipdty”  of  a  rule.  As 
described  in  this  RIA.  this  regnlatorv 
action  will  help  ensure  that  MA 
organizations  and  Part  D  sponsors  siiend 
at  least  a  specified  ])ortion  of  total 
revenue  on  reiinbnr.sement  for  clinical 
services,  prescription  drugs,  (piality 
iinjiroving  activities,  and  direct  benefits 
to  beneficiaries  in  the  form  of  reduced 
Part  b  ])remiums.  and  will  result  in  a 
decrease  in  the  jiroportion  of  health 
insurance  revenue  spent  on 
administration  and  jirofit.  It  will  reipiire 
MA  organizations  and  Part  D  sponsors 
to  remit  |)aynient  to  (]M.S  if  this 
standard  is  not  met.  MA  organizations 
and  Part  13  .s])onsors  may  also 
exiierience  sanctions  if  this  standard  is 
not  met  over  a  ])eriod  of  3  to  1 
consecutive  years.  The  remittance  will 
hel])  incent  MA  organizations  and  Part 
13  sponsors  to  jirice  their  benefit 
])ackage.s  such  that  a  specified  jiortion  of 
premium  income  is  likely  to  he  spent  on 
reimbursement  for  clinical  .services  and 
(jualitv  improving  activities,  resulting  in 
increa.sed  value  to  beneficiaries  enrolled 
in  MA  and  Part  13.  In  accordance  with 
Executive  (3rder  12333.  we  believe  that 
the  benefits  of  this  regulatory  action 
justify  the  costs. 

Although  we  are  unable  to  quantify 
benefits.  Table  2  shows  that  the 
estimated  transfer  amounts  due  to 
failure  to  meet  the  minimum  MLR 
reipiirement  (that  is,  remittances  to  the 
MI  LS  .Secretarv)  could  he  substantial. 
Estimates  forCY  2014  remittances  are 
.S717  million  for  MA-P13  contracts  and 
.S141  million  for  Part  13  stand-alone 
contracts.  (Note  that  the  estimates  in 
Tables  2  through  1  are  based  on  (lY 
2013  hid  data,  which  are  a  jiroxv  for 
actual  C’.Y  2014  costs  and  revenues  that 
will  be  used  in  actual  MLR 
calculations.)  Additional  details  relating 
to  these  estimates  are  discussed  later  in 
this  regulatory  inqiact  analysis.  We  also 
estimate  that  admini.strative  costs  of  the 
rule  would  he  ajiproximately  .${).3 
million  ujifront  and  .$2.3  million  in 
.subsequent  years. 
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Table  2— Estimated  Remittance  for  CY  2014 

[With  Credibility  Adjustment] 


Contract  type 

Remittance  estimates  (in  millions) 

Contracts  with 
MLRs  <  80% 

Contracts  with 
MLRs  from 

80%  to  84.99% 

All  Contracts 
Below  MLR 
Requirement  of 
85% 

[Total  Remittance) 

MA-PD . 

Part  D  Stand-alone  . 

$293 

5 

$424 

136 

$717 

141 

Total  . 

298 

560 

858 

Source:  2013  approved  bids. 

Notes:  Estimates  reflect  application  of  the  credibility  adjustment  to  MLRs  for  partially-credible  contracts.  The  remittance  for  a  contract  is  the 
product  of  the  difference  between  0.85  and  the  contract’s  MLR  and  the  total  revenue  of  the  contract,  as  provided  in  §  422.2420(c)  and 
§  423.2420(c).  All  MA  contracts  include  at  least  one  MA-PD  plan,  so  are  labeled  MA-PD.  This  analysis  does  not  explicitly  model  the  impact  of 
potential  plan  sponsor  behavioral  changes. 


/).  Economic  Anolysis 

1.  Benefit.s 

In  (hn'cdoping  tliis  proposed  rule,  we 
Ccinifully  considered  its  ])otential  effects 
including  both  costs  and  hmiefits.  We 
identify  several  ])olential  Ixiiiefits  which 
are  discussed  later  in  this  .section. 

A  i)otential  hmiefit  of  this  pro])osed 
rnl(!  is  great(;r  market  trans])arency  and 
im])rov(!d  ability  of  beneficiaries  to 
make  informed  insuranci!  choicris.  The 
uniform  rtiporting  retjuired  under  this 
l)ro])osed  rule,  along  with  other 
programs  such  as  w’ww.Mcdicarc.yov,  a 
Wei)  site  with  plan-level  inforniiition, 
will  mean  that  beneficiaries  will  have 
better  data  to  inform  their  choices, 
enabling  the  market  to  operate  more 
efficiently. 

In  addition,  contracts  that  would  not 
otherwi.se  meet  the  MLR  minimum 
defined  by  this  ])roposed  rule  may  opt 
to  int:rease  spending  on  qualitv- 
promoting  activities.  These  jirograms, 
which  include  case  management,  care 
t:oordination,  chronic  disease 
management  and  medication 
com])liance,  have  the  potential  to  create 
a  .societal  benefit  by  imjjroving 
outcomes  and  beneficiary  population 
health. 

MA  organizations  and  Part  D  sponsors 
that  would  not  otherwi.se  meet  the  MLR 
minimum  may  also  expand  covered 
benefits  or  reduce  cost  sharing  for 
beneficiaries.  To  the  extent  that  these 
changes  result  in  increased 
consnmi)tion  of  effective  health 
.services,  the  jiroposed  rule  could  result 
in  improved  l)eneficiarv  health 
outcomes,  thereby  creating  a  societal 
benefit. 

2.  (iosts 

We  have  identified  the  direi;t  costs 
associated  with  this  proposed  rule  as 
the  costs  associated  with  re])orting, 
recordkeeping,  remittance  j)ayment,s. 


enrollment  and  termination  sanctions, 
and  other  costs. 

a.  Direct  (iosts 

We  e.stimate  that  each  MA 
organizations  and  Part  D  s])on.sor  would 
incur  approximately  .Si 6,000  one-time 
administrative  costs  (per  re])ort).  and 
about  .S5.000  in  annual  ongoing 
administrative  co.sts  (per  rej)ort)  related 
to  complying  with  the  re(|nirements  of 
this  pro])osed  rule.  Additional  details 
relatijig  to  these  costs  are  discii.ssed  later 
in  this  RIA. 

I).  Other  Oo.sts 

Additionally,  there  are  three  other 
l)otential  ty])e.s  of  co.sts  associated  with 
this  pro])o.sed  rule:  costs  of  ])otential 
increases  in  medical  care  use,  the  cost 
of  additional  (inalily-improving 
activities,  and  costs  to  beneficiaries  if 
MA  organizations  and  Part  D  .s|)onsors 
decide  to  limit  offered  ])roducts  as  a 
result  of  this  propo.sed  rule. 

As  discussed  iu  the  benefits  section, 
there  may  be  increases  in  (|uality- 
improving  activities,  provision  of 
medical  .services,  and  Part  D  covered 
items  due  to  this  propo.sed  rule.  This  is 
likely  have  some  benefit  to  beneficiaries 
hut  al.so  potentially  repre.sents  an 
additional  cost  to  MA  organizations. 

Part  D  sponsors,  and  the  federal 
government. 

It  is  al.so  possible  that  some  MA 
organizations  and  Part  D  sponsors  in 
])articnlar  areas  or  markets  would  not  be 
able  to  operate  profitably  when  required 
to  comply  with  the  pro])osed 
recpiirements.  They  may  re.sj)ond  by 
changing  or  reducing  the  nnmher  of 
])roduct.s  they  offer.  MA  organizations 
and  Part  I)  sponsors  are  likely  to 
consider  whether  they  expect  to  he 
sncce.ssful  competitors  in  a  given 
market.  Entire  contracts  or  sid).set.s  of 
plans  under  contracts  with  low  MLRs 
contracts  mav  he  withdrawn  from  a 


given  market  entirely,  while  MA 
organizations  and  Part  D  sponsors  with 
low  MLR  contracts  (particularly  those 
that  are  subsidiaries  of  larger 
organizations)  may  find  ways  to  achieve 
higher  MLRs  through  increased 
efficiencies. 

To  the  extent  that  MA  organizations 
and  Part  D  .s])on.sors  decide  to  limit 
product  offerings  in  resi)on.se  to  this 
pro])osed  rule,  individual  enrollees  in 
the.se  contracts  may  hear  some  co.sts 
associated  with  searching  for  and 
enrolling  in  a  new  Medicare  health 
plan.  For  Medicare  beneficiaries,  this 
may  al.so  lead  to  reduced  choice,  the 
inability  to  purchase  similar  coverage, 
and  higher  search  co.sts  related  to 
finding  affordable  insurance  coverage. 

c.  Transfers 

To  the  extent  that  MA  organizations 
and  Part  D  si)on,sors  have  contracts  with 
MLRs  that  fall  short  of  the  minimum 
requirement,  they  must  remit  i)ayment 
to  the  Secretary.  These  remittances 
would  reflect  transfers  from  the  MA 
organizations  or  Part  D  sponsors  to  the 
Secretary.  Using  2013  a])])roved  hid 
data,  we  have  estimated  remittances  for 
UY  2014,  which  are  presented  in  Table 
2. 

(1.  Additional  Sanctions 

To  the  extent  that  MA  organizations’ 
and  Part  D  sponsors’  MLRs  fall  short  of 
the  minimum  MLR  recjuirements  fora 
period  of  3  or  5  consecutive  years,  they 
will  undergo  additional  .sanctions.  If  an 
MA  organization’s  or  Part  D  spon.sor’s 
MLR  falls  below  8.5  ])ercent  for  3 
con.sei:utive  contract  years,  the  Secretary 
shall  not  ])ermit  the  enrollment  of  new 
enrollees  under  the  contract  for 
coverage.  If  the  MLR  falls  below  85 
])ercent  for  5  consecutive  contract  years, 
the  Secretary  shall  terminate  the 
contract.  To  the  extent  that  enrollment 
.sanctions  are  issued,  this  mav  lead  to 
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I'educod  choice  for  Medicare 
beneficiaries.  To  the  extent  that 
contracts  are  terminated,  individual 
enrollees  in  the.se  contracts  may  hear 
some  costs  a.ssociated  with  searching  for 
and  enrolling  in  a  new  Medicare  health 
or  drug  |)lan.  One  benefit  of  enrollment 
.sanctions  would  he  the  movement  of 
Ixmeficiaries  into  contracts  with  a  more 
efficient  ojmrating  cost  structure. 

3.  Overvimv  of  Data  Sources.  Methods, 
and  Limitations 

'I'he  most  recent  data  on  the  nuinhca' 
of  licensed  entities  offering  Medicare 
covcM'age  through  MA  or  I’art  D 
pre.scrij)tion  drug  plans  are  the  2013 
approved  bids.  The.se  hid  data  contain 
information  on  MA  organizations’  and 
Part  D  sponsors'  jirojected  revenues. 
ex|)en.ses.  and  enrollment.  Generally. 
the.se  j)rojection.s  are  based  on  actual 
plan  experience  from  i)r(!vious  years.  GY 

2013  hid  data  are  a  proxy  for  actual  GY 

2014  co.sts  and  revenues  that  will  he 
used  in  actual  MLR  calculations. 

We  used  2013  approved  j)lan  hid  data, 
aggregated  to  the  contract  huid.  An  MA 
organization  or  Part  D  sjjon.sor  can  have 
one  or  multiple  contracts  with  G.M.S 
and.  under  (sich  contract,  the  MA 
organization  or  Part  D  sponsor  can  offer 
one  or  nmltiple  plans  (|)lan  benefit 
packages)  in  which  heiudiciaries  may 
(iiiroll.  Although  thesi;  data  n'jjnisent 
the  most  n;cent  data  source  with  which 
to  e.stimate  impacts  of  the  MLR 
regulations,  there  are  limitations  that 
should  he  noted.  For  exam])le.  plan  bids 
ar(!  project(!d  estimates  of  per  person  per 
month  revenue  needed  to  offer  a  benefit 
package,  when;  recjuired  rex  enne  is  the 
sum  of  direct  medical  co.sts  or 


l)rescription  drug  co.sts,  administrative 
costs  and  margin.  Member  month 
projections  may  differ  from  actual 
(mrolhnent,  and  ixivenue  projections  in 
the  hid  may  differ  from  the  actual 
nivenue  MA  organizations  and  Part  I) 
sponsors  trulv  recpiin!  given  actual 
claims  expcn  iencc;  in  a  yisir. 

Moreover,  we  pro])o.s(!  to  follow  the 
commercial  MLR  regulations  hv 
including  expenditures  on  (piality 
improving  activities  in  the  numerator  of 
the  MLR  (and,  under  this  rule,  amounts 
spent  to  reduce  I’art  15  pumiiums).  and 
allowing  certain  amounts  to  hi; 
subtracted  from  the  denominator  of  the 
MLR.  such  as  licensing  and  nigulatorv 
fees:  federal  and  state  taxes  and 
a.ssessment.s;  and  communily  benefit 
expenditures.  Some  data  for  this  RIA 
was  collected  in  the  hid  pricing  tool  for 
th(!  first  tinu!  in  2013,  such  as  re])ort(!d 
e.stimates  by  MA  organizations  and  Part 
D  spon.sors  of  expcaulitures  on  cpialitv 
and  levels  of  taxes  and  fees.  Part  D 
employer-grou])  waiver  i)lans  are  not 
nujuired  to  submit  bids,  and  therefore 
they  are  not  included  in  the  data 
analysis.  'rheuTore,  the.se  plans  an; 
excluded  from  the  analvsis  of  Part  D 
stand-alone  contracts.  Emi)loyer  group 
waiver  jdans  offered  under  MA-l’D 
contracts  are  inchuhul  in  the  RIA, 
although  the  hid  data  availahh;  for  these 
])lan.s  an;  only  from  the  MA  portions  of 
the  bids. 

As  discussed  at  greater  length  in 
section  V.D.4  of  this  pro|)osed  rule,  we 
expect  that  MA  organization  and  Part  D 
sponsor  behavior  would  change  as  a 
r(;.sult  of  this  pro])o.sed  rule,  which 
would  impact  the  MLRs  and  remittances 
calculateil.  Because  we  are  limited  in 


our  ability  to  predict  behavioral 
changes,  we  do  not  ex|)licitly  model 
the.se  behavioral  changes  in  our 
estimates.  We  seek  comment  on  our 
methods  and  limitations  ])resent(;d  in 
this  regulatory  im])act  analysis, 
anticipat(;d  impacts  of  l)(;havioral 
changes,  and  additional  ideas  for 
(|uantifying  the  costs  and  benefits  of  this 
])roposed  rule. 

4.  Number  of  Affected  Entities  Subject 
to  the  MLR  Provisions 

We  are  ])roposing  that  the  MLR 
provisions  will  a])];ly  to  all  MA 
organizations  and  Part  D  .sjxjnsors 
offering  Part  G  or  D  coverage  (except  for 
the  |)ro])osed  exclusion  of  PAGE 
organizations,  and  the  jiroposed 
inclusion  of  cost  plans'  Part  D  coverage). 
For  purposes  of  the  RIA.  we  have 
estimated  the  total  numh(;r  of  entities 
that  would  he  affected  by  the 
recpiirements  of  this  ])roj)osed  rule  at 
the  contract  level  because;  this  is  the; 
level  at  which  we;  pre)])e).se;  te;  a];i)ly  the; 
MLR.  We;  he;lie;ve;  that  this  is  the;  be;.st 
re;ael  e)f  the;  stiitute;  at  It5.'j7(e;)  e)f  the;  Ae:t 
anel  theit  ajiplying  the;  MLR  aeljeistment 
iit  the;  e:e)ntrae;t  le;ve;l  weeidel  ])re)me)te; 
pre)gnun  .stability  anel  ii  variety  e)f  he;ne;fit 
.strue:ture;s. 

Tiihle  3  sheews  the;  e;.stimate;el 
elistrihution  e)f  e;ntitie;s  e)ffe;ring  Peirt  G 
.mel  D  e:e)ntrae:t.s  suhjeel  te;  MLR 
re;mitt;me:e;  re;e]uireme;nt.s.  Neete;  that 
se;e:tion  187(5  Geest  UMO/GMPs  anel 
se;e:tie)n  1833  Geest  llGPPs  (Health  Gare; 
Pi'epayment  Phms)  are;  e;xe:hiele;el  fi  eem 
this  MLR  aiiiilysis,  as  they  elee  not  submit 
Pin  t  G  leiels  anel  eenly  a  fe;w  Part  D  bids 
leer  2013  we;re;  submitteel  feer  seelieen 
187(5  e;eest  jelans. 


Table  3— Estimated  Number  of  Contracts  Subject  to  MLR  Remittance  Reouirements 


Contract  type 

Contract  count 

Estimated  number 
of  beneficiaries 
(in  millions) 

MA-PD*  . 

544 

14.3 

Part  D  Stand-alone**  . 

61 

19.3 

Total  . 

605 

33.6 

'All  MA  contracts  include  at  least  one  MA-PD  plan,  so  are  labeled  MA-PD.  Non-credible  contracts,  of  which  there  are  11,  are  not  displayed  or 
included  in  this  table  as  they  are  not  subject  to  the  remittance  requirements. 

**  PACE  and  costs  contracts  are  excluded. 

Source:  CMS  administrative  data  on  MA  and  Part  D  contracts,  based  on  2013  accepted  bids.  Beneficiary  counts  are  bid  projections. 


Of  the  (5().'i  MA-PD  and  Part  D  stand¬ 
alone;  contracts  subject  to  the  r(;mittance 
r(;(piirement,  we  e.stimate  that  only  14 
j)(;rc(;nt  ofthe.se  contracts  will  be 
r(;(iuir(;d  to  pav  an  MLR  relat(;d 
remittance  to  the  Secretary  in  2014.  (.see 
Table  .'5).  This  RIA  provides  estimates 
only  for  GY  2014,  and.  as  a  r(;sult.  does 
not  e.stimate  the  number  of  contracts 
that  could  undergo  MLR-n;lated 


enrollment  .su.s|)(;n.sion.s  or  t(;rmination.s 
in  subserpient  y(;<n’.s. 

.3.  MLR  R(;mittance  Payments 

a.  Data  Limitations  and  Modeling 
Assumjjtions 

As  de.scrib(;d  in  tin;  commercial  MLR 
rules,  we  expect  that  as  a  result  of  this 
jjropo.sed  rule,  MA  organization  and 


Part  D  s])onsor  b(;havior  would  change. 
Evi;n  if  tin;  2013  bid  data  w(;re  a  ])r(;ci.se 
indication  of  ai;tual  claims  costs  and 
r(;vemie  for  2013.  MLRs  in  2014  may 
well  be  differ(;nt  as  a  result  of  plan 
.sjK)n.sor  behavioral  change.  However, 
for  purpos(;.s  of  this  analysis,  we  do  not 
ex])licitly  model  these  behavioral 
changes  in  our  estimates.  Potential 
b{;havioral  changes  as  a  result  of  this 
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])r()p()S(;d  rule  and  the  anticipated 
impact  on  our  estimates  are  as  follows: 

•  I’ricing  Policy — MA  organizations 
and  Part  D  sponsors  would  likely 
consider  a  nnnd)er  of  responses  in  2014 
to  minimize  or  avoid  remittance  (for 
exam])le.  reducing  jneminm  increases, 
or  ])aying  |)roviders  l)onns(!s  if  inc:urred 
claims  fall  short  of  a  certain  threshold). 

•  Activities  That  Improve  Quality — 
MA  organizations  and  Part  1)  sj)onsors 
may  increase  their  (luality-improving 
activities  given  the  financial  incentive 
to  do  so,  or  newly  descrilM!  exi.sting 
activities  as  such,  and  sjjcmding  on 
these  activities  may  change  and  vary 
significantly  hy  MA  organization  or  Part 
D  sponsor. 

•  Other  Changes — MA  organizations 
and  Part  D  .sj)onsors  are  expected  to 
carefully  scrutinize  all  of  their 
ex])enditures  to  determine  whether 
some  could  legitimately  he  categorized 
as  ex])enditures  for  clinical  s(!rvices, 
pre.scri])tion  drugs,  or  quality  inq^roving 
activities  based  on  the  definitions 
implemented  hy  this  regulation. 

Inirther,  it  is  nuclear  to  what  extent 
com))ani(;s  may  make  other  behavioral 
changes  that  could  affect  MLR 
remittances  (for  example,  expanding 
cov(;rage  to  increa.se  nuulical  claims, 
c:on.solidation,  nKpiesting  permission  to 
s])lit  contracts  into  smaller  contracts  in 
order  to  receive  credihilitv  adju.stments. 
etc.). 

1).  Methods  for  Rstimating  MLR 
Remittances 

'Die  analysis  includes  estimates  that 
are  based  on  both  unadjusted  and 
adjusted  MLRs.  An  “adjusted  MLR” 
refers  to  the  MLR  for  a  contract  to  which 
a  credihilitv  adjustment  has  been  added, 
as  de.scribed  in  .section  ILF.  of  this 
pro])o.sed  rule.  Accordingly,  an 
unadjusted  MLR  is  calculated  without 
any  credibility  adjustment.  Comparisons 
of  unadjusted  and  adju.sted  MLRs  are 
provided  to  assess  the  iiujiact  of  tin; 
])ro]K)sed  credibility  adjustments  on 
|)artially-credihle  contracts.  All  MLRs 
r(!j)orted  in  this  analysis  have 
denominators  net  of  estimated  federal 
and  state  taxes  and  licensing  and 
regulatory  fees,  using  data  re])orted  hy 
MA  orgauizatious  and  Part  D  s]K)Usors 
ill  their  2013  bids,  because  the 
defiuitious  of  these  taxes  and  fees  are 
new  to  this  rule,  the  estimates  from  the 
2013  hid  data  may  differ  from  how 
much  they  will  actually  spend  on  taxes 
and  fees  in  2014.  Similarly,  all 
estimated  MLRs  rejiorted  in  this 


analysis  also  incorporate  2013  hid 
estimates  of  ex])ense.s  for  (piality 
improving  activities,  as  rejiorted  hy  MA 
organizations  and  Part  I)  sjionsors. 
because  the  definitions  of  (jiialitv 
imjiroving  activities  are  new  to  this  rule, 
the  estimates  from  the  2013  hid  data 
may  differ  from  how  much  they  will 
actuallv  sjieud  on  these  activities  iii 
2014. 

'Lhe  adju.sted  MLRs  reflect  ajijilicatiou 
of  the  credibility  adjustments  for 
contracts  that  have  jiartially  credible 
exjierience.  As  describiHl  in  section  ILF. 
of  this  j)ro|)o.sed  rule,  we  jirojio.se  that 
an  MA-PD  contract  he  defined  as 
jiartially-credihle  when  the  eurollmeut 
is  greater  than  or  equal  to  2,400  member 
months  and  no  greater  than  180,000 
memher  months  for  a  contract  year.  We 
jirojiose  that  a  Part  D  stand-alone 
contract  he  defined  as  jiartially-credihle 
when  the  enrollment  is  greater  than  or 
e(jual  to  4,800  memher  months  and  no 
greater  than  300,000  member  months  for 
a  contract  year.  We  jirojiose  that  the.se 
contracts  receive  a  credibility 
adjustment  to  their  MLRs  to  account  for 
stati.stical  variability  in  their  claims 
exjierience  that  is  inherent  in  contracts 
with  smaller  enrollment.  We  jirojio.se 
that  MA-PD  contracts  are  defined  as 
fully-credihle  when  the  enrollment  is 
greater  than  180,000  memher  months 
and  Part  D  stand-alone  contracts  are 
defined  as  fullv-credihle  when  the 
enrollment  is  greater  than  300,000 
member  months.  Rejiorted  MLR  values 
for  fullv-credihle  contracts  would  not 
reflect  a  credihilitv  adjustment.  I'inally, 
we  jirojiose  that  contracts  are  defined  as 
having  non-credilile  exjierience  if  the 
enrollment  for  a  year  is  le.ss  than  2,400 
memher  months  for  MA-PD  contracts 
and  less  than  4.800  memher  months  for 
Part  D  stand-alone  contracts.  Non- 
credihle  contracts  would  not  he  subject 
to  the  remittance  requirements  or  other 
MLR-related  .sanctions  sjiecified  in 
statute  (and  imjilemented  iu  the 
regulations  at  S422.2410(li),  (c),  and  (d) 
and  423.2410(li)  through  (d)).  Section 
ILF.  of  the  jirojiosed  rule  describes  the 
rationale  and  method  for  calculating 
credibility  adjustments. 

L’irst.  the  unadjusted  MLR  for  a 
contract  is  calculated  as  follows.  Each 
comjionent  of  the  MLR  numerator 
(incurred  claims,  exjienditnres  for 
(jnality  activities.  Part  b  jireminm 
rebates  amount,  and  Part  D  reinsurance) 
is  summed  across  all  jilans  under  the 
contract  for  all  jirojected  enrollees  and 
the  contract-level  comjioueuts  are  then 


.Slimmed.  Next,  each  comjiouent  of  the 
MLR  denominator  (revenue  net  of  ta.xes 
and  fees,  and  Part  D  reinsurance)  is 
summed  across  all  jilaiis  under  the 
contract  for  all  jirojected  enrollees,  and 
the  contract-level  comjioueuts  are  then 
summed.  The  ratio  is  then  calculated  to 
determine  the  unadjusted  MLR.  Finallv, 
for  contracts  that  are  jiartially-credihle 
and  thus  eligible  for  a  credihilitv 
adjii.stmeut,  and  have  an  MLR  below  8.'i 
jierceut  jirior  to  ajijilicatiou  of  a 
credibility  adjustment,  we  calculate  an 
adju.sted  MLR  for  the  contract  by  adding 
the  ajijilicahle  jiercentage  jioints. 

To  estimate  a  remittance  for  a  contract 
whose  MI,R  falls  below  the  minimum 
MLR  reijuiremeut  of  8.5  jiercent,  we 
multijily  the  contract's  difference 
between  the  mininuuu  MLR 
requirement  of  8.5  jierceut  and  the 
contract's  MLR  by  the  contract's  total 
revenue  (as  jirovided  at  422.2430(c) 
and  S  423.2420(c). 

c.  Numhers  and  Enrollment  of  MA 
Organizations  and  Part  D  .Sjionsors 
Affected  hy  the  MLR  Reijuiremeuts  and 
A.ssociated  MLR  Remittance  Payments 

As  shown  in  Table  4,  we  estimate  that 
330  MA-PD  contracts  and  20  Part  D 
.stand-alone  contracts  would  he 
designated  as  “jiartiailv-credihle” 
according  to  the  standards  of  this 
jirojio.sed  rule,  and  thus  eligible  for  a 
credibility  adjustment.  That  is,  about  02 
Jiercent  of  MA-PD  contracts 
(rejiresenting  about  13  jiercent  of 
Jirojected  total  MA-PD  enrollment) 
would  he  Jiartially-credihle,  and  about 
43  Jiercent  of  Part  D  .stand-alone 
contracts  (rejiresenting  about  1  jiercent 
of  Jirojected  total  stand-alone 
enrollment)  would  he  eligible  for  a 
credibility  adjustment  if  the  MLR  falls 
below  85  Jiercent.  (Many  MLRs  for 
Jiartially-credihle  contracts  are 
estimated  to  meet  the  minimum  MLR 
reijuiremeut,  as  shown  in  Table  5.). 

A  total  of  208  MA-PD  contracts  and 
35  Part  D  .stand-alone  contracts  are 
estimated  to  he  fully-credihle,  so  are  not 
eligible  for  a  credibility  adjustment.  As 
discussed  elsewhere  in  this  jirojiosed 
rule,  contracts  with  non-credihle 
exjierience  during  a  given  contract  year 
that  do  not  meet  the  minimnm  MLR 
riiijuirement  would  not  he  reijuired  to 
jirovide  any  remittance  to  the  .Secretary 
nor  he  subject  to  eurollmeut  or 
termination  .sanctions  liecau.se  the 
contract  would  not  have  a  sufficiently 
large  niuuher  of  memher  months  to 
yield  a  statistically  valid  MLR. 
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Table  4— Estimated  Enrollment,  Revenue,  and  Average  MLR  by  Credibility  Status 


Contract  type 

Credibility  status 

_ 

Contract  count 

Number  of 
beneficiaries 
(in  millions) 

Total  revenue 
(in  billions) 

Avg  MLR* 
percent 

MA-PD . 

336 

1.8 

$20.8 

89.6 

208 

12.5 

135.8 

88.9 

Part  D  Stand-alone  . 

26 

0.2 

0.4 

86.7 

1  Full  . 

35 

19 

31.3 

88.4 

Notes:  The  table  excludes  9  MA-PD  contracts  and  2  Part  D  stand-alone  contracts  that  are  non-credible.  Employer  group  waiver  plans  do  not 
submit  Part  D  bids,  so  are  absent  from  the  Part  D  stand-alone  analysis,  and  only  their  MA  bid  data  are  included  in  the  MA-PD  analysis.  This 
analysis  does  not  explicitly  model  the  impact  of  potential  plan  sponsor  behavioral  changes. 

"Average  MLRs  reflect  adjusted  MLRs  for  those  partially-credible  contracts  with  MLRs  below  85%  prior  to  application  of  a  credibility  adjust¬ 
ment.  Averages  are  enrollment-weighted.  The  average  MLR  for  partially-credible  contracts  uses  the  MLR  with  credibility  adjustment.  Enrollment 
and  total  revenue  are  projections  from  the  2013  approved  bids. 

Source:  CMS  analysis  of  administrative  data  on  MA  and  Part  D  contracts,  based  on  2013  accepted  bids. 


Finally.  Table  4  .shows  average  MLRs 
for  the  suhgrou]).s  of  MA-PD  and  Part  D 
.stand-alone  i)artiallv-  and  fully-credihle 
contracts.  (Tin;  avcirage  MLRs  for 
partially-credible  contracts  reflect  the 
MLRs  after  ajjplication  of  a  credibility 
adjustment  for  those  partially-credible 
contracts  with  an  MLR  below  85  i)ercent 
prior  to  a])j)lication  of  a  credibility 
adjustment.)  On  average,  (uich  of  tlui.se 
four  subgroups  of  contracts  is  estimated 
to  meet  the  minimum  MLR  recjuirement, 
with  average  MLRs  ranging  from  88.7 
p(;rcent  to  88. (i  ])ercent.  1  lowevru’.  then; 
are  contracts  within  both  subgroups  of 
l)artially-credible  and  fnlly-credible  that 


do  not  meet  the  minimum  MLR 
retpiinnnent,  as  shown  in  Table  5. 

Total  revenue  for  MA-PD  contracts  is 
the  total  MA  revenue  retpiirement  +  MA 
o])tional  supplemental  Ixmefit  premium 
(if  any)  +  Part  D  basic  bid  -i-  Part  D 
nnnsnrance — Parts  C  and  D  taxes  and 
fees. 

Total  r(!V(!nn(!  for  Part  D  stand-aloiK! 
contracts  is  the  sum  of  the  basic  bid  and 
Part  D  reinsurance,  minus  taxes  and 
fees.  Low-income  co.st  sharing  (LK^.S) 
])ayments  an;  excluded. 

Table  5  .shows  the  number  of  MA-PD 
and  Part  D  stand-alone  c;ontracts 
e.stimated  to  owe  a  remittance  pavment. 
before  and  aft(!r  application  of  a 


credibility  adjustment  to  eligible 
partially-credible  contracts.  The  figur(!s 
in  Table  5  were  determined  as  follows. 
First,  we  used  enrollment  projections  to 
d(!termine  which  contracts  an;  fnlly- 
credible  and  which  are  partially- 
credible.  Next  we  calculated  tin;  MLRs 
with  the  credibility  adjustment  added 
for  those  i)artially-credible  contracts 
with  MLRs  below  85  pcncent.  Finally,  to 
.show  the  ov(!rall  program  im])act  of 
ciHKlibility  adjustments,  we  calculated 
the  estimated  remittances  for  ])artiallv- 
credible  and  fully-cnulible  contracts 
befori!  and  after  a])])lic;ation  of 
credibility  adjustnumts. 


Table  5— Estimated  Impact  of  Credibility  Adjustment  on  Estimated  MLR  Remittance  Payments  for  CY  2014 


Contract  type 

Credibility  status 

Number 

contracts 

Number  of 
contracts 
below  85% 
MLR  before 
credibility 
adjustment 

Estimated 
remittance 
without 
credibility 
adjustment 
(in  millions) 

Number  of 
contracts 
below  85% 
after  credibility 
adjustment 

Estimated 

remittance 

with 

credibility 
adjustment 
(in  millions) 

MA-PD . 

336 

68 

$109 

$55 

208 

37 

662 

662 

lllnInHRHHMl 

544 

105 

771 

717 

Part  D  stand-alone . 

Partial  . 

26 

12 

11 

8 

Full  . 

35 

2 

133 

133 

Total . 

61 

14 

144 

141 

*  Partially-credible  contracts  are  those  with  enrollment  levels  that  make  them  eligible  for  a  credibility  adjustment. 
This  analysis  does  not  explicitly  model  the  impact  of  potential  plan  sponsor  behavioral  changes. 

Source:  CMS  analysis  of  administrative  data  on  MA  and  Part  D  contracts,  based  on  2013  accepted  bids. 


Of  the  338  MA-PD  contracts  that 
would  categorized  as  jrartiallv-credible, 
()8  would  fail  to  meet  the  MLR 
minimum  re(]nirement  of  85  percent  in 
the  absence  of  a  cnulibility  adjn.stment. 
The  average  MLR  for  this  grouj)  of  88 
contracts,  jrrior  to  adding  a  credibility 
adjustment,  is  82.8  percent.  U])on 
application  of  tin;  credibility 
adjustment,  34  of  these  (>8  would  pass 
the  MLR  nupiirement.  and  34  would 
still  have  MLRs  Indow  85  percent.  The 
subset  of  34  contracts  that  pa.sses  with 
application  of  the  credibility  adjustment 
has  an  average  MLR  of  85.7  percent.  As 


a  result,  the  credibility  adjustment 
decreases  the  estimated  remittance 
amount  by  about  .$54  million  (from  $771 
to  .$717  million).  However,  it  should  be 
noted  that  the  majority  of  the  estimatrul 
nanittance  of  $71 7  million,  that  is,  $882 
million,  is  owrul  by  fnlly-credible 
contracts. 

For  Part  D  stand-alone  contracts.  12  of 
the  28  partially-credible  contracts 
would  fail  to  meet  the  MLR  minimum 
recjuirement  in  the  absence  of  a 
credibility  adjustment.  The  average 
MLR  for  this  grouj)  of  12  contracts,  jn  ior 
to  adding  a  credibility  adjustment,  is 


80.4  j)erc:ent.  lJj)on  aj)j)lication  of  the 
credibility  adjustment,  3  of  these  12 
contracts  would  j)ass  the  recjuirement, 
and  0  woidd  still  have  MLRs  below  85 
j)erc:ent.  The  sub.set  of  3  contrac.ts  that 
j)asses  with  aj)j)lic;ation  of  the 
c:reclibility  adjustment  has  an  average 
MLR  of  88.8  j)erc:ent.  As  a  result,  the 
c.reclibility  adjustment  dec:reases  the 
estimated  remittanc:e  amount  by  about 
$3  million  (from  $144  to  $141  million). 
However,  it  shoidcl  be  noted  that  the 
majority  of  the  estimated  remittanc:e  of 
$141  million,  that  is  $133  million,  is 
owed  by  fidly-c;redible  c:ontracts.  Non- 
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credible  contracts  were  excluded  from 
this  analysis  because  no  .sanctions  under 
§422.2410(1))  tbrougb  (d)  would  apply 
to  these  contracts:  as  the.se  contracts 
will  not  have  remittances,  they  do  not 
factor  into  the  analysis  of  the  estimated 
impacts. 

6.  Administrative  (iosts  Related  to  MhR 
Provisions 

As  stated  |)reviously  this  j)roposed 
rule  implements  the  re])orting 
re(|uirements  of  section  18.^7(e)(4)  of  the 
Act.  describing  the  medical  loss  ratio 
re(|uirements  and  sanctions  for  not 
meeting  those  recjuirements,  including  a 
remittance  ])ayment  of  the  difference;  to 
the  Secretary  and  enrollment 
sns])ensions  and  contract  termination 
for  those  who  do  not  m(;et  the 
re(]uir(;ments.  Implementation  of  these 
recjuircanents  n(;cessitates  that  a  report 
he;  suhmitt(;d  to  the  Secretary  and  that 
MhR  information  he;  made  available  to 
the  ])uhlic  in  a  time  and  manner  that  we 
det(;rmine,  as  well  as  the  remittance 
calculation,  payment  and  enforcement 
l)rovisions  of  section  18.')7(e)(4)  of  the 
Act.  VVe;  have  (juantified  the  primary 
.sourcc;.s  of  start-up  costs  that  MA 
organizations  and  Part  D  sjeonsors  will 
incur  to  bring  thenis(;lve.s  into 
compliance  with  this  ])ropo.s(;d  rule,  as 
w(;ll  as  the;  ongoing  annual  e:e)st.s  that 
the;y  will  ineair  re;late;el  to  the;se; 
re;eiiure;ment.s.  'fhese  costs  and  the; 
methodology  u.seel  to  estimate;  them  are; 
eli.se:u.sse;el  later  in  this  .se;e:tie)n,  on  which 
we;  we;le:ome  e:omment. 

a.  Methodology  emel  Assumptions  for 
Fstimating  Administrative  (iosts 

Many  MA  organizations  and  Part  D 
sponsors  alreeidy  report  to  CMS  .several 
e;lement.s  nee;ded  for  the  MLR 
eailculation,  for  example,  e:e;rtain  fields 
in  the  Part  D  preseaiption  drug  events 
re;e;orel.s,  and  some  information  in  the; 
annual  I’art  C  and  Part  D  Technical 
Re])orting.  This  pro])e)seel  rule;  includes 
re;e]uireme;nt.s  related  to  additional  data 
e;le;me;nts.  As  di.seaissed  e;arlier  in  this 


imj)ae:t  analysis,  in  order  to  as.sess  the; 
|)ote;ntial  administnitive  burden  relating 
to  the;  re;eiiure;me;nts  in  this  |)rope).se;el 
rule,  we  drew  on  the;  re;gidate)ry  impae:t 
emalysis  from  the;  eannmereaal  MLR  rule;.s 
to  gain  insight  into  the;  tasks  and  le;ve;l 
of  effort  re;eiuire;el,  <mel  modified  the;.se; 
e;.stim;ite;el  impeic.ts  for  Meeiieaire.  Heised 
on  this  review,  we;  e;.stimate;  th.it  MA 
organizations  iinel  Part  1)  sponsors  will 
ineair  one-time;  start-up  c.osts  a.ssoeaate;el 
with  elevelojiing  te;;ims  to  re;view  the; 
re;e|uire;me;nt.s  in  this  ])re)pe).se;el  ride,  and 
with  develojiing  proces.ses  for  eaipturing 
the;  ne;e:e;.ssarv  data  (for  example;, 
automating  systeans,  writing  new 
])e)lieae;s  for  tracking  expen.ses  in  the 
general  le;elger,  and  eleve;lo])ing 
methoelologie;.s  for  allocating  exjienses 
by  lines  of  business  and  by  contract). 

\\^;  e;stimate  that  MA  organizations  and 
Part  13  spon.sors  will  also  ineair  ongoing 
annual  costs  relating  to  data  collee;tie)n, 
po])ulating  the;  MLR  re;])orting  forms, 
conelueiting  a  final  internal  re;view, 
submitting  the;  reports  to  the;  Seeaetarv, 
e;onelue:ting  inte;rnal  audits,  reeaird 
re;te;ntie)n,  ])re;])aring  and  submitting 
re;mittanea;s.  suspeaiding  eairollment 
(where;  a])])ropriate;),  moelifving 
marke;ting,  and/or  terminating  e;e)ntrae;t,s 
(where;  approjiriate). 

We;  emtieapate;  that  the  level  of  effort 
rehiting  to  these  ae;tivitie;.s  will  vary 
dejiending  on  the;  .se;o])e;  of  an  MA 
organization  or  Part  13  sjionsor'.s 
operations.  The;  eaimplexity  of  e;ae;h  MA 
organization  or  Part  13  sponsor's 
estimated  re;])e)rting  hnrdeai  is  likely  to 
he;  affe;e:te;el  by  a  variety  of  fae:tors, 
inedueling  the;  mnnhe;r  of  e:e)ntrae;ts  it 
offers,  enrollment  size,  the;  di;gre;e;  to 
which  it  curri;ntly  e;apture;.s  relevant 
elata,  whe;the;r  it  is  a  suhsieliarv  eif  a 
larger  e;arrie;r.  ami  whe;the;r  it  cairrently 
eiffers  e:ove;rage  in  the  e;e)mme;re:ial 
marke;t  (anel  is  therefeire  subject  to  the 
e:e)mnu;re;ial  MLR  re;e]uirements). 

1).  Ceists  Relateel  to  MLR  Rejieirting 

Feir  e;ae:h  e:e)ntrae:t  year.  MA 
eirganizatiems  eir  Part  13  sponsors  must 


submit  a  re;port  te)  the  Seeaetarv  that 
e:omj)lie;s  with  the;  re;ejuire;ments  e)f  this 
j)re)pe).se;el  rule;  anel  in  a  time;  anel  manne;r 
that  the;  Se;ea’e;tary  ele;te;rmine;s.  Feir 
purpei.ses  of  these  imi)ae;t  e;.stimate;s,  we; 
assume;  that  this  re;])e)rt  wendel  inclnele 
elata  relating  tei  heitli  the  ameinnts 
e;xpe;nele;el  ein  re;imhur.se;me;nt  for  clinieail 
servie:e;s  anel  pre;se:rij)tie)n  elriigs, 
ae:tivities  that  imjirove  epiality  anel  other 
ne)n-e;linie:al  exists,  as  we;ll  as 
information  relating  to  remittanex; 
payme;nts. 

The;  e;.stimateel  teital  number  eif  MLR 
elata  rejiorts  that  MA  organizations  anel 
Part  D  sjionsor.s  will  he  re;ejuireel  to 
submit  to  the;  Se;e:re;tarv  uneler  the; 
provisiems  of  this  pro})e).seel  rule; 
elepenels  on  the  number  of  ex)ntrai:t.s 
helel.  We  anticipate  erne  repeirt  per 
ex)ntract.  (3ur  analysis  here  is  ha.seel  em 
.'j.‘i3  MA  e;ontrae:t.s  anel  63  Part  D  stanel- 
alone  e:e)ntrae;ts.  feir  a  total  of  616 
reports.  The;  616  exmtracts  are; 
ex)mpriseel  of  60.')  exmtraels  ,suhje;e'.t  te) 
the;  reanittanex;  re;eiuire;me;nt  plus  11  nem- 
exeelihle  exmtraels  that  are;  suhjeel  to 
reiiorting  re;eiuire;me;nt.s.  We;  e.stimateel 
the  ave;rage;  exist  per  heiur  tei  he  S94.88. 
This  figure;  w<is  ele;rive;el  by  using  the; 
May  2011  me;an  henirly  wage;  eif  .S6().41 
tor  exmijiuter  anel  infeirmatiem  .svstems 
managers  freim  the;  13e;partme;nt  eif 
Laheir's  Bureau  eif  Laheir  Statistie:s.  This 
rate;  was  ine:re;ase;el  by  48  ])e;rex;nt  tei 
acexiunt  feir  fringe;  benefits  anel  eiverheael 
(36  ]ierex;nt  for  fringe  heaiefits  anel  12 
perexait  feir  eive;rhe;ael).  This  figure;  was 
then  exinverteel  tei  2014  eleillars  using  an 
average;  annual  greiwth  rateel  ek;rive;el 
freim  the  edianges  to  the  fxinsumer  Priex; 
Inelex.  This  is  an  ujiper-heiunel  estimate 
that  assumes  all  MA  organizations  anel 
Part  13  sjionseirs  wendel  he  suhmitting  a 
sejiarate  Ml.R  repeirt  feir  e;ae:h  exintraed. 
Table  6  .shows  eiur  estimates  that  MA 
organizations  anel  Part  D  sponseirs  will 
ineair  one-time  exists  in  2014  anel 
ongoing  exists  thereiafter,  relating  to  the 
MLR  reporting  reeiuirements  in  this 
preipeiseel  rule  of  approximately  ,S16.000 
per  exintract  em  avenage;  in  2014. 


Table  6— Estimated  Administrative  Costs  Related  to  Medical  Loss  Ratio  (MLR)  Reporting  Requirements 


Type  of  administrative  cost 

Total  number 
of  contracts 

Total  number 
of  reports 

Estimated  total 
hours 

Estimated 
average  cost 
per  hour 

Estimated  total 
cost 

Estimated 
average  cost 
per  report 

One-Time  Costs . 

616 

616 

90,000 

$94.88 

$9,600,000 

$16,000 

Ongoing  Costs  . 

616 

616 

26,000 

94.88 

2,800,000 

5,000 

Notes:  Total  number  of  reports  represents  the  estimateei  total  number  of  MLR  reports  that  will  be  submitteeJ  to  the  Secretary.  The  source  eJata 
has  been  moetified  to  reflect  estimated  costs  for  MA  organizations  and  Part  D  sponsors.  Values  may  not  be  exact  due  to  rounding.  Estimates  re¬ 
flect  20 1  i  wage  data  from  the  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 


Federal  Register /  Vol.  78,  No.  38  /  Friday,  Fei)riiarv  22,  2013  /  l’ro})osed  Rules 


12449 


c.  ('.osts  Related  to  MLR  Record 
Retention  Retiuireinents 

('.onsi.stent  with  the  assnm])tions 
(liscusscHl  earlier.  MLR  record  retention 
costs  an?  assumed  to  he  relatively 
negligible,  since  MA  organizations  and 
I’art  D  sponsors  already  retain  similar 
data  lor  general  MA  and  lhe.scrij)tion 
Drug  audits  and  jjer  tin;  established 
recjnirements  in  ^  422..'j()4(i')(2)  and 
§423..'i()3(n(2).  Thererore.  to  arrive  at  an 


e.stimate  for  MA  organizations  and  Fart 
D  spon.sors,  we  adjusted  downward  the 
3. ,3  mimite-])er-r(;porl  e.stimate  that 
appears  in  the  RIA  for  the  commercial 
MLR  rule.  Table  7  shows  that  we 
estimate  that  MA  organizations  and  I’art 
1)  sponsors  would  incur  annual  ongoing 
co.sts  relating  to  the  MLR  re])orting 
re(]uirements  in  this  proposed  rule  of 
approximately  $4.00  per  report  on 
average.  We  esiimatcul  the  averag(!  cost 
per  hour  to  he  St)4.88.  This  figun;  was 


dm  ivetl  by  using  the  May  2011  mean 
hourly  wage  of  S()0.41  for  comi)uter  and 
information  systems  managers  from  the 
Department  of  Labor’s  Bureau  of  Labor 
.Statistics.  This  rate  was  increased  by  48 
])(!rcent  to  account  for  fringe  benefits 
and  overhead  (30  ])ercent  for  fringe 
Ixmefils  and  12  ])erc(mt  for  ovcn  head). 
This  figure  was  then  converted  to  2014 
dollars  using  an  average  annual  growth 
rat(!d  deriviul  from  the  changes  to  the 
(Consumer  Price  Index. 


Table  7— MLR  Record  Retention  Requirements— Estimated  Ongoing  Administrative  Costs 


Description 

Total  number 
of  contracts 

Total  number 
of  reports 

Estimated  total 
hours 

Estimated 
average  cost 
per  hour 

Estimated  total 
cost 

Estimated 
average  cost 
per  report 

Ongoing  Costs  . 

616 

616 

28 

$94.88 

$2,600 

$4 

Notes;  Total  number  of  reports  represents  the  estimated  total  number  of  MLR  reports  that  will  be  submitted  to  the  Secretary. 

The  source  data  has  been  modified  to  reflect  estimated  costs  for  MA  organization  and  Part  D  sponsors.  Values  may  not  be  exact  due  to 
rounding.  Estimates  reflect  2011  wage  data  from  the  U  S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 


d.  (]osts  Related  to  MLR  Remittance 
I’avments 

Consistent  with  the  as.sumptions 
discussed  earlier,  costs  around 
submitting  remittances  to  the  Secretary 
are  «;x|)(!ct(Hl  to  hr;  relalivcdy  negligible, 
in  particular  iHicau.se  we  ])ropose  to 
implement  payment  of  remittances 
using  a  standard  payment  arljuslment 
procrulure  in  our  payment  sv.stem. 
which  is  a  routine  .systems  interface  for 
the  industry. 

F.  Allanuilivtis  (jonsichuad 

llnd(!r  the  Lxecutivc;  Order,  we  are 
nuiuired  to  considc'r  alternatives  to 
issuing  Higulations  and  alternative 
regnlatorv  a|)proach(is.  We  c;onsider  a 
variety  of  rcigulatorv  alternatives  to  the 
policies  ])roposed  thus  far.  and  solicit 
comments  on  these  alternatives. 

1.  (Tedihility  Adjustment 

One  alternative  to  the  credibility 
adjustment  in  this  proiioscxl  rule  would 
1)(!  to  not  make  any  adjustment  for 
cnulihility,  and  to  recpiire  smaller  ])lans 
to  make  remittance  ])ayments  on  the 
.same  terms  as  larger  ))lans.  If  we  do  not 
adopt  a  crculihility  adjustnuMit.  the 
estimated  remittance  in  2014  would  h(! 
aj)proximately  .SOI 3  million  for  MA-FD 
and  Fart  D  stand-alone  contracts,  or 
approximately  S37  million  largin',  as 
shown  in  Table  3.  As  (hiscrihed 
(iksewhere  in  this  pnxunhle,  we  hcdim'e 
that  the  credibility  adjustment  as 
jji'opo.sed  wonld  best  balance  the  goals 
of  providing  value  to  heneficiariijs  and 
assuring  that  contracts  with  relatively 
low  enrollment  would  he  ahh;  to 
function  effectively. 


2.  Aggregation  of  MLR  to  the  (Contract 
Level 

We  considered  two  alternatives  to 
aggregating  MLRs  to  the  contract  level. 
Determining  MLRs  at  tlu;  level  of  plan 
hinudit  packagi!  would  incrini.si!  the 
hurdim  on  MA  organizations  and  Fart  D 
spon.sors  and  tlu;  size  of  many  plan 
heiKifit  packages  is  loo  small  for  an  MLR 
to  rea.sonahly  nipresent  tlu;  MA 
organization’s  or  I’art  D  si)onsor’s 
a])])roach  to  re.source  allocation.  We  also 
considered  calc:ulating  MLRs  at  the 
])arent  organization  levid,  hut  we  believe 
that  this  high  levid  of  aggregation  would 
oh.scure  local  variation  in  re.source 
allocation  that  would  he  important  to 
enrol  lees.  As  described  elsewhere  in 
this  proposed  rule,  we  believe  that  the 
contract-level  of  aggregation  is  closest  to 
the  commercial  Ml.R  regulations  of 
state-level  aggregation  and  best 
])roinotes  program  stability. 

3.  Quality  lm])roving  Activities 

After  considering  the  commercial 
MLR  regulations’  approach  to  defining 
(luality  improving  activities,  wc;  decided 
to  propo.se  aligning  our  (hdinition  of 
(luality  im])roving  activities  with  the 
commercial  MLR  rule’s  approach.  As 
discussed  elsewhere  in  this  ])ropos(Hl 
rule.  ])otential  alternatives  would  hi;  to 
ado|)t  narrower  or  broader  definitions  of 
(|uaiily  im])roving  activities.  These 
distinctions  could  lx;  made  hascul  on  the 
criteria  for  selecting  (luality  improving 
activiti(!.s  and/or  the  .s])ecific  ty])(!.s  of 
activities  included  in  the  definition. 

This  projjoscui  rule  defiiuis  (jualitv- 
improving  activities  as  being  grounded 
in  evidtmce-hased  medicine,  designed  to 
improve  the  (juality  of  can;  niceived  hv 
an  enrol  lee,  and  capable  of  being 


objectively  measured  and  producing 
verifiable  results  and  achievements.  A 
narrower  definition  might  include  only 
(n'idence-hasetl  cpiality  improving 
initiatives,  while  excluding  activities 
that  have  not  been  demon.strated  to 
improve  (juality.  .Similarly,  a  narrower 
definition  would  not  allow  for  inclusion 
of  future  innovations  Ixdore  data  an; 
available  (hmionstrating  their 
effectiv(;nes.s. 

Conversely,  a  broader  definition 
might  allow  additional  ty|)e.s  of 
administrative  exi)enses  to  he  counted 
as  activities  that  imjjrove  (jualitv,  such 
as  network  lees  associated  with  third 
|)arty  jirovichir  netw.Jiks  or  co.sts 
associated  with  converting  Int(;rnational 
(’.lassification  of  Disease  (K3T)  code  sets 
from  l(]D-h  to  ICD-IO  that  are  in  excess 
of  0.3  jjercent  of  a  MA  organization  or 
Fart  D  s])onsor’s  total  revenue.  As 
discussed  eksewhere  in  this  ])ro])osed 
rule,  while  we  agree  that  certain 
administrative  (jxj)ens(;s  should  not  he 
counted  as  exj)i!nditur(!S  on  (juality 
imjjroving  activities,  some  traditional 
administrative  activities  could  (jualify 
as  exj)(;n(litur(!.s  on  (juality  imj)roving 
activities  if  tluw  m(!et  the  crit(!ria  .s(!t 
forth  in  this  j)ro|)o.sed  rule. 

We  do  not  have  data  available  to 
(!stimale  tin;  efhicts  of  alternative 
(kdinitions  of  (juality  imj)roving 
activities  on  MLRs,  although  it  should 
he  chxir  that  if  a  broader  (hTinition  of 
(juality  imjjroving  a(:tiviti(!.s  were 
adojhed,  then  estimated  remittances 
would  he  smalhx'.  and  if  a  narrower 
definition  w(!re  a(l()j)l(!(l,  estimated 
nmiittances  would  he  larg(!r. 

F.  R(^gul(iiorv  FlexihilUv  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(3  l]..S.(k  801  et  .s(!(j.)  (RFA)  re(juires 


12450 


Federal  Register/ Vol.  78,  No.  36 /Friday,  February  22,  2013 / Proposed  Rules 


agencies  tliat  issue  a  regulation  to 
analyze  o])tions  for  regulatory  ndief  of 
small  businesses  if  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities.  'I'he  Act 
gcmerally  defines  a  “small  entitv"  as  (1) 

A  ])ro])rietary  firm  nuieting  the  size 
standards  of  the  Small  Business 
Administration  (.SBA).  (2)  a  not-for- 
profit  organization  that  is  not  dominant 
in  its  field,  or  (3)  a  small  government 
jurisdiction  with  a  po])ulation  of  le.ss 
than  .'iO.OOO.  (States  and  individuals  are 
not  included  in  the  definition  of  “small 
entity.")  I  ll  IS  uses  as  its  measure  of 
significant  economic  impact  on  a 
substantial  number  of  small  entities  a 
change  in  revenues  of  more  than  3  to  .'5 
])ercent. 

As  discu.ssed  earlier,  in  general, 
health  insurance  issuers  offering  Part  C 
and  D  coverage,  including  MA 
organizations.  Part  D  sjKinsors,  1876 
Cost  HMO/CMPs.  and  .section  1833 
llCPPs  (Health  Care  Preiiavment  Plans), 
would  be  affected  by  the  proposed  rule. 
We  believe  that  health  insurers  would 
be  classified  under  the  North  American 
Industry  Classification  Sy.stem  (NAICS) 
Code  .'524114  (Direct  Health  and  Medical 
Insurance  (iarriers).  According  to  SBA 
size  standards,  entities  with  average 
annual  receipts  of  S7  million  or  less 
would  be  (a)nsidered  small  entities  for 
this  NAKiS  code.  Health  issuers  could 
])ossibly  al.so  be  classified  in  NAICS 
(;od(!  621491  (HMO  Medical  Centers) 
and,  if  this  is  the  case,  tin;  SBA  size 
.standard  would  lx;  SlO  million  or  less. 

As  discu.ssed  in  the  Web  Portal 
interim  final  rule  (7.'5  FR  24481).  HHS 
examined  the  health  insurance  industrv 
in  depth  in  the  RIA  wc;  ])re])ared  for  the 
j)roposed  rule  on  establishment  of  the 
Medicare  Advantage  jjrogram  (69  FR 
46866,  August  3.  2004).  In  that  analysis 
we  determined  that  there  were  few,  if 
any,  insurance  firms  underwriting 
comprehensive  health  insurance 
policies  (in  contrast,  for  example,  to 
travel  insurance  jjolicies  or  dental 
discount  jjolicies)  that  fell  Ixdow  the 
relevant  size  thresholds  for  “small" 
business  established  by  the  ,SBA. 

Similarly,  MA  organizations  and  Part 
D  sponsors,  the  entities  that  will  largelv 
be  affected  by  the  provisions  of  this 
propo.sed  rule,  are  not  gemiially 
considered  small  busine.ss  entities,  'fhev 
mu.st  follow  minimum  enrollment 
n!(|uirements  (.'5,000  in  urban  anxis  and 
1..‘500  in  nonurban  areas)  and  Ixicanse  of 
the  nivenue  from  such  enrollments. 
the.se  entities  are  generally  above;  the 
revenue  threshold  reepured  for  analysis 
under  the  RF’A.  While  a  very  small  rural 
plan  could  fall  below  the  threshold,  we 
do  not  believe  that  there  are  more  than 
a  handful  of  such  plans.  Additionallv.  a 


fraction  of  MA  organizations  and 
sponsors  could  be  considered  small 
busine.sses  b(;cause  of  their  non-profit 
status  and  lack  of  dominance  in  their 
field.  As  its  measure  of  significant 
(;conomic  impact  on  a  substantial 
number  of  small  entities,  HlhS  uses  a 
change  in  revenue  of  more  than  3  to  .'5 
percent.  We  do  not  believe  that  this 
threshold  will  be  r(;ached  by  the 
reepnrements  in  this  |)ropo.sed  ruh; 
because  very  few  small  (;ntitie.s  are 
subject  to  the  provisions  in  this 
proposed  rule,  the  estimated 
administrative  costs  a.ssociated  with 
reporting  MLR  data  to  the  Secretary  are 
very  low  (.see  section  Y.D.6.  of  this 
pro])osed  rule),  and  the  credibility 
adjustment  addre.sses  the  specaal 
circami.stances  of  contracts  with  lower 
enrollment.  For  these  rea.sons,  we 
believe  this  propo.sed  rule  would  have 
minimal  im])act  on  small  entities.  As  a 
result,  the  Secretary  has  determined  that 
this  ])ro])o.sed  rule  would  not  have  a 
significant  im])act  on  a  substantial 
number  of  small  entities.  We  welcome 
comment  on  the  analysis  de.scribed  in 
this  .section  and  on  HH.S’  conclusion. 

(j.  Unfunded  Mandates  Itefonn  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  19‘).'5  (l)MRA) 
r(;(iuires  that  agencies  a.sse.ss  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  includes  a  lederal  mandate  that 
could  result  in  (;xpenditure  in  any  1 
year  by  state,  local  or  tribal 
governments,  in  the  aggregate;,  or  by  the 
private  sector,  of  .SlOO  million  in  199.'5 
dollars,  updated  annually  for  inflation. 

In  2013,  tliat  threshold  level  is 
ajiproximately  S'141  million. 

IIMRA  does  not  address  the  total  cost 
of  a  rule.  Rather,  it  focuses  on  certain 
categories  of  cost,  mainly  those  “federal 
mandate"  costs  r(;.sulting  from:  (1) 
Inpiosing  enforceable  duties  on  state, 
local,  or  tribal  governments,  or  on  the 
jirivate  s(;ctor;  or  (2)  increasing  the 
stringency  of  conditions  in,  or 
decreasing  the  funding  of.  state,  local,  or 
tribal  governments  under  entitlement 
jirograms. 

(ionsistiait  with  policy  (;mbodied  in 
DMRA,  this  pro|)o.sed  regulation  has 
be(;n  designed  to  a  low-hurden 
alternativi;  for  .state,  local  and  tribal 
governm(;nt.s,  and  the  private  sector 
whih;  achieving  tlx;  objectives  of  the 
Affordable  C]are  Act. 

'I’liis  proposed  rule  contains  reporting 
reciuirements  and  data  retention 
reijuirements  for  MA  organizations  and 
Part  D  siionsors.  We  estimate  that 
administrative  costs  related  to  MLR 
rejiorting  reciuirements  would  lx;  ,$9.6 
million  in  total  one-time  costs  in  2014 
and  ,S2.8  million  per  year  in  ongoing 


costs.  We  estimate  that  ongoing  costs 
per  y<;ar  for  r(;cord  retention 
r(;(juirenu;nts  will  be  .$2,()0().  'Fliis 
prf)]X)sed  rule  al.so  contains 
r(;(iuirements  related  to  remittance; 
payments  paid  by  MA  organizations  and 
Part  D  sponsors  that  do  not  meet  the 
minimum  MLR  standards.  We.  e.stimate 
approximately  .S8.'58  million  in 
remittance  ])ayment.s  to  the  .Secretary  in 
2014,  contingent  upon  certain  changes 
in  bidding  and  payment  lx;havior.  It 
includes  no  mandates  on  state,  local,  or 
tribal  governments. 

//.  Fe(tev(disin 

Executive  Order  13132  establishes 
certain  reejuirements  that  an  agency 
mu.st  meet  when  it  promulgates  a 
])roj)o.sed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  co.sts  on  .state  and  local 
governments,  preempts  .state  law,  or 
otherwi.se  has  federalism  im])lication.s. 

.States  generally  r(;gulate  health 
insurance  coverage.  However  in  2003. 
.section  232(a)  of  the  MMA  amend(;d 
section  18.'56  for  MA  ])lans  by 
eliminating  tlx;  general  and  specific 
preemption  distinctions  from  .section 
18.'56  and  expanded  federal  ])r(;emption 
of  state  standards  to  broadlv  applv 
l)r(;emption  to  all  state  law  or  regulation 
(other  than  state  licensing  laws  or  state 
laws  relating  to  ])lan  solvencv).  In  our 
view,  while  this  jjropo.sed  rule  d(x;.s  not 
impo.s(;  substantial  direct  reepurement 
costs  on  state;  and  hx;al  governments, 
this  proposed  rule  has  minimal 
Federalism  im])lications  due  to  dir(;ct 
effects  on  the  distribution  of  power  and 
n;.sponsibilitie.s  anx)ng  tlx;  state  ami 
federal  governments  n;lating  to 
determining  and  enforcing  minimum 
MLR  standards,  reporting  and 
remittance  reciuirements  relating  to 
coverage  that  MA  organizations  and  Part 
D  .s]jon.sor.s  offer. 

\Ve  anticipate;  that  the  federalism 
implications  (if  any)  are  substantially 
mitigated  lx;cause  the  Affordable  Care; 
Act  d(x;.s  not  provide  any  role  for  the 
.states  in  tc;rm.s  of  n;ceiving  or  analvzing 
the  data  or  enforcing  the  r(;quirenx;nt.s 
of  sc;ction  18.'57(e)(4)  of  the  Act.  The 
c;nforcenx;nt  |)rovisions  of  this  i)ro]X)sed 
rule  .state;  that  the  .Se;e;re;tiirv  has 
e;nfe)re:e;me;nt  autheeritv  anel  elex;s  ne)t 
re;e|uire  the;  statecs  te)  ele;  iinvthing. 

As  eli.se:u.s.se;el  e;arlie;r,  in  ele;ve;le)ping 
this  i)re)pe).secl  ride;  feir  the;  Me;elic:are; 
Aelvantage  emel  the;  Me;elie:are 
Pre;.se:ri])tie)n  Drug  Be;ne;fit  ])rogram.s. 
HH.S  use;d  the  e:e)nmx;re:ial  MLR 
regulations  as  a  reference  peiint  feir 
ele;veloping  the  Meelie.are  MLR 
re;(|uire;me;nt.s.  In  ceimpliance  with  the; 
re;quirement  of  Exe;cutive  Orele;r  13132 
that  agencies  examine  clei.sely  any 
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policies  that  may  have  federalism 
implications  or  limit  the  policymaking 
discretion  of  the  .states.  lilKS  made 
efforts  to  consult  with  and  w{)rk 
coop(!ratively  with  stativs  during  the 
development  of  the  commercial  MLR 
r(;gnlation.  including  partici])ating  in 
conference  calls  with  and  attending 
confer(;nc(!S  of  tlie  National  Association 
of  Insurance  ^Commissioners,  and 
consulting  with  state  insurance  officials 
on  an  individual  basis.  Throughout  the 
process  of  dm'eloping  tlu;  commercial 
MLR  regulations,  to  the  extcmt  feasible 
within  the  specific  preemjition 
provisions  of  HIPAA  as  it  applies  to  the 
Affordable  (Care  Act.  the  Dei)artment 
attempted  to  balance  the  stat(!s‘  intere.sts 
in  regulating  health  insurance  issuers. 


and  (Congress’  intimt  to  provide  uniform 
minimum  prot(!ctions  to  consumers  in 
every  state. 

By  doing  so.  it  is  the  l)(!partment’s 
view  that  we  have  com])lied  with  the 
recinirements  of  kCxcuaitive  Order  13132. 
Pursuant  to  tlu;  lauiuireimmts  set  forth  in 
sciction  K(a)  of  Lxecutive  ()rd(!r  13132. 
and  by  the  signatunjs  affixed  to  this 
regulation,  the  Department  c:ertifies  that 
we  have  comi)lied  with  the 
recpiirements  of  kCxecutive  Order  13132 
for  tlu!  attached  pro])o.s(;d  rule  in  a 
meaningful  and  timely  manner. 

/.  (^ongivssioiKil  lUiviinv  Act 

'Lhis  i)ropos(!d  rule  is  subject  to  the 
(Congressional  Review  Act  provisions  of 
the  Small  Business  Regulatory 


Fuforccmient  L’airness  Act  of  ItHtti  (.^) 
U.S.CC.  801  et  se{|.)  and  has  been 
transmitted  to  the  (Congress  and  the 
(Comptroller  (leneral  for  nn  iew. 

In  acc:ordance  with  the  ])rovisions  of 
I'Cxiuaitive  Order  128()(i,  this  pro|)o.s(Ml 
rule  was  reviewial  by  tlu;  Oflua!  of 
Management  and  Budget. 

/.  Accounting  Stotcincnt 

As  recpunul  by  OMB  (Cinadar  A-4 
(available  at  http:// 
www’.whitcliousc.gov/oinh/ 
circul(irs_a()()4_(i-4).  we  ha\'e  prepared 
an  accounting  statement  in  Table  8 
showing  the  classification  c)f  the 
transfers  and  c;osts  associated  with  the 
])rovisious  of  this  ])ro]josed  rule  for  (CY 
2014. 


Table  8— Accounting  Statement:  Classification  of  Estimated  Expenditures  for  the  MA-PD  and  Part  D 

Stand-Alone  MLR  Remittance  Payments  for  CY  2014 

(In  millions  of  2013  dollars] 


Category 

Transfers 

Annualized  monetized  transfers 

Discounf  Rate 

Period  Covered 

7% 

3% 

CY  2014 

Primary  Estimate  . 

S802 

$833 

From/To  . 

From  MA  Organizations  and  Part  D 
Sponsors/To  Federal  Government 

Category 

Costs 

Annualized  Costs  to  MA  Organizations  and  Part  D  Sponsors 

Discount  Rate 

Period  Covered 

7% 

3% 

CY  2014 

Primary  Estimate  . 

$9.0 

$9.3 

List  of  Subjects 

42  CFH  Part  422 

Administrative  jnactice  and 
proiaalnre.  Health  facilities.  Ihurlth 
maintenama;  organizations  (HMO). 
Medicare.  Penalties.  Privacy,  Reporting 
and  recordkeeping  nuiuirements. 

42  CPU  Pail  423 

Administrative  practice  and 
procedure.  Emergency  medical  .sm  vices. 
Health  facilities.  Health  maintraiance 
organizations  (HMO),  Health 
professionals.  Medicare.  Penalties. 
Privacy.  Re])orting  and  recordke(!))ing 
nMiuirements. 

l*'or  the  reasons  set  forth  in  the 
preamble,  the  (Cmiters  for  Medicare  ft 
Medicaid  Sm  vices  projroses  to  amend 
42  CFR  parts  422  and  423  as  set  forth 
below; 


PART  422  MEDICARE  ADVANTAGE 
PROGRAM 

■  1.  The  authority  citation  for  part  422 
continues  to  read  as  follows: 

Autliority:  Secs.  1102  and  1871  ol  the 
Social  S(!ciu  ity  Act  (42  ll.S.C.  i:f02  and 
l.'tO.^hh). 

■  2.  Section  422. .'510  isaimmdtHl  hv 
adding  jjitragraphs  (a)(1.'5)  tmd  (Ki)  to 
read  as  follows; 

§  422.51 0  Termination  of  contract  by  CMS. 

(a)*  *  * 

(l.'i)  Has  failed  to  re])orl  MLR  datii  in 
<1  timely  and  accunilt!  manner  in 
accordance  with  ^422.2400. 

(10)  Hits  failed  to  have  a  minimum 
MLR  j)er  S 422.241  ()(d)  for  .'5  consecutive! 
contract  years. 

***** 


Subpart  U — [Reserved] 

Subpart  W — [Reserved] 

■  3.  Add  re.served  suh])art.s  1)  and  \\K 

■  4.  Add  suhpart  X  to  read  as  follows: 

Subpart  X — Requirement  for  a 
Minimum  Medical  Loss  Ratio 

S(!C. 

422.2400  Basis  and  scope!. 

422.2401  Definitions. 

422.2410  (ieiuiral  niiininiiiuents. 

422.2420  Calculation  of  the  nuidical  loss 

ratio. 

422.2430  Activiti(!S  that  iinjerove  health 
can!  (inality. 

422.2440  Credihilitv  adjustincint. 

422.24.")0  (K(!S(!r\'edl. 

422.2400  Reporting  re(|iur(!inents. 

422.2470  R(!inittanc(!  to  CM.S  if  the 

a|)|)licahli!  MLR  nupiiniiiKint  is  not  met. 
422.2480  MLR  niview  and  non-com))liance. 

§422.2400  Basis  and  scope. 

This  suh])art  is  based  on  section 
IR.hZieKd)  of  the  Act.  and  .sets  forth 
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niodical  lo.ss  ratio  nKiiiiroinents  for 
M(!(li(:are  Advantage  organizations,  and 
financial  ptnialties  and  sanctions  against 
MA  organizations  wlien  ininimnm 
medical  lo.ss  ratios  arc;  not  achieved  by 
MA  organizations. 

§422.2401  Definitions. 

Non-chtiins  costs  means  thos(i 
expen.ses  for  administrative  services  that 
are  not — 

(1)  Incurred  claims  (as  provichul  in 
§  422.242()(h)(2)  through  (4)); 

(2)  Fxpenditnres  on  (luality  improving 
activities  (as  provided  in  §422.2430); 

(3)  Licensing  and  regulatory  fees  (as 
])rovided  in  §422.2420(c)(2)(ii)); 

(4)  State  and  federal  taxes  and 
assessments  (as  provided  in 
§422.242()(c)(2)(i)  and  (iii)). 

§422.2410  General  requirements. 

(a)  For  contracts  beginning  in  2014  or 
later,  an  MA  organization  (defined  at 
§422.2)  is  retinired  to  report  an  MLR  for 
each  contract  under  this  ])art  for  each 
contract  year. 

(h)  MLR  icquiiv.mcnt.  If  CMS 
d(!termines  for  a  contract  year  that  an 
MA  organization  has  an  MLR  for  a 
contract  that  is  le.ss  than  0.8.').  the  MA 
organization  has  not  met  the  MLR 
re(|nirement  and  must  remit  to  CMS  an 
amount  (uinal  to  the  ])rodnct  of  the 
following: 

(1 )  'I’he  total  revenue  of  the  MA 
contract  for  the  contract  vear. 

(2)  The  difference  between  0.8.')  and 
the  MLR  for  the  (U)ntrac;t  vear. 

(c)  If  CMS  determines  that  an  MA 
organization  has  an  MLR  for  a  contract 
that  is  le.ss  than  0.8.')  for  3  or  more 
conscHuitive  contract  years.  ('.MS  does 
not  permit  the  enrollment  of  new 
enrollees  under  the  contract  for 
coverage  during  the  sec:ond  succeeding 
contract  year. 

(d)  If  CMS  determines  that  an  MA 
organization  has  an  MLR  for  a  cc)ntract 
that  is  le.ss  than  0.8.')  for  5  consecutive 
contract  years.  CMS  terminates  the 
contract  under  the  authority  at 
§422..')10(a)(12)  and  (l.'l)  effective  as  of 
the  second  succeeding  contract  vear. 

§422.2420  Calculation  of  the  medical  loss 
ratio. 

(a)  Determination  of  MLR.  (1)  The 
MLR  for  each  contract  under  this  ])art  is 
the  ratio  of  the  numerator  (as  defined  in 
])aragraph  (b)  of  this  section)  to  the 
denominator  (as  defined  in  jjaragraph 
(c)  of  this  section).  An  MLR  may  ht; 
increa.sed  by  a  credibility  adjustment 
according  to  the  rules  at  §422.2440. 

(2)  The  MLR  for  an  MA  contract  not 
offering  Medicare  pnxscription  drug 
himefits  must  only  reflect  costs  and 
revenues  related  to  the  benefits  defined 


at  §  422.1()()(c).  The  MLR  for  an  MA 
contract  that  includes  MA— PD  plans 
(defined  at  §422.2)  must  also  reflect 
costs  and  revenues  for  bemefits 
de.siaihed  at  §423.1()4(d)  through  (f). 

(h)  Determining  the  M/./f  mnnerator. 

(1)  l'’or  a  contract  year,  the  numerator  of 
the  MLR  for  an  MA  contract  must  eciual 
the  sum  of  |)aragraph.s  (l))(1)(i)  through 

(iii)  of  this  section  and  he  in  accordance 
with  paragra])h  (l))(1)(iv)  of  this  section. 

(i)  Incurred  claims  for  all  enrollees.  as 
defined  in  paragraphs  (b)(2)  through  (4) 
of  this  section. 

(ii)  'File  amount  of  the  reduction,  if 
any.  in  the  Part  13  premium  for  all  MA 
l)lan  enrollees  under  the  contract  for  the 
c:ontract  year. 

(iii)  I'he  ex])enditure.s  under  the 
contract  for  at:tivitie.s  that  improve 
health  care  (piality,  as  defined  in 
§422.2430. 

(iv)  Incurred  claims  under  this  part 
for  policies  issued  by  one  MA 
organization  and  later  a.ssnmed  by 
another  MA  organization  under  an 
a.ssumptive  or  100  percent  indemnity 
reinsurance  mn.st  he  reported  hv  the 
a.ssuming  organizations  for  the  entire; 
MLR  reporting  vear  during  which  the 
pe)licies  vveue  as.snm(;d  and  no  incurred 
claims  under  this  |)art  for  that  contract 
year  must  be  reported  by  the  ceding  MA 
organization. 

(2)  Incurred  claims  for  cliniced 
sin  vices  and  i}rescription  drag  costs. 
Incurred  claims  must  include  the 
following; 

(i)  Direct  claims  that  the  MA 
organization  ])ays  to  providers 
(including  under  cai)itation  contracts 
with  physicians)  for  covered  services 
de.scrihed  at  j)aragraph  (a)(2)  of  this 
section  provided  to  all  enrollees  under 
the  contract. 

(ii)  For  an  MA  contract  that  includes 
MA-PD  ])lans  (de.scrihed  in  paragraph 
(a)(2)  of  this  section),  drug  costs 
provided  to  all  enrollees  under  the 
contract,  as  defined  at 
§423.242()(h)(2)(i). 

(iii)  lJn])aid  claims  re.serves  for  the 
current  contract  year,  including  claims 
re])orted  in  the  process  of  adjustment. 

(iv)  Percentage  withholds  from 
payments  made  to  contracted  i)roviders. 

(v)  Incurred  but  not  reported  claims 
based  on  past  experience,  and  modified 
to  refl(K;t  current  conditions  such  as 
changes  in  exposure,  claim  frecimmcy  or 
severity. 

(vi)  (ihanges  in  other  claims-related 
reserves. 

(vii)  (ilaims  that  are  recoverable  for 
antici])ated  coordination  of  benefits. 

(viii)  (ilaiins  payments  recoveries 
r(!ceived  as  a  njsult  of  subrogation. 

(ix)  Claims  payments  recoveries  as  a 
result  of  fraud  reduction  efforts  not  to 


exceed  the  amount  of  fraud  reduction 
ex])en.ses. 

(x)  Reserves  for  contingent  benefits 
and  the  medical  claim  portion  of 
lawsuits. 

(xi)  The  amount  of  incentive  and 
bonus  payments  made  to  proviilers. 

(3)  Adjustments  that  must  be 
deductcul  from  incurred  claims  include 
the  following: 

(i)  Prescri])tion  drug  rehat(!s  and  other 
direct  oriiulirect  remuneration  as 
defined  in  §423.308  received  by  the  MA 
organization  under  the  contract. 

(ii)  Overpayment  recoveries  received 
from  providers. 

(4)  Exclusions  from  incurred  chums. 
The  following  amounts  mn.st  not  be 
included  in  incurred  claims; 

(1)  Non-claims  costs,  as  defined  in 
§422.2401.  which  include  the 
following: 

(A)  Amounts  paid  to  third  party 
vendors  for  secondary  network  .savings. 

(B)  Amounts  paid  to  third  ])arty 
vtmdors  for  all  of  the  following: 

(?)  Network  develo])m(!nt. 

[2]  Administrative  fees. 

(.'?)  (ilaims  processing. 

(•?)  Utilization  management. 

((])  Amounts  ])aid.  including  amounts 
paid  to  a  ])rovider.  for  prohrssional  or 
administrative  services  that  do  not 
r(!pres(!nt  compen.sation  or 
reimhursement  for  cov(!red  servic(!.s 
provided  to  an  enrollee.  such  as  the 
following: 

(  ?)  Medical  record  coi)ying  costs. 

(2)  Attorneys'  fees. 

(.7)  .Subrogation  vendor  fees. 

(•?)  Bona  fide  .service  fees. 

(5)  (;om])ensation  to  anv  of  the 
following: 

(/)  Para])rofe.ssional.s. 

(/;')  janitors. 

(iii)  Quality  assurance  analv.sts. 

(/\')  Administrative  supervisors. 

(\')  .Secretaries  to  medical  |)er.sonn(!l. 

(\’/)  Medical  record  chirks. 

(ii)  Amounts  paid  to  CiMS  as  a 
remittance  under  §  422.241  ()(h). 

(c)  Determining  the  MLR 
denominator.  For  a  contract  year,  the 
denominator  of  the  MLR  for  an  MA 
contract  must  etpial  the  total  revenue 
under  the  contract,  as  de.scrihed  in 
])aragraph  (c)(1)  of  this  .section,  net  of 
deductions  described  in  paragraph  (c)(2) 
of  this  section,  taking  into  account  the 
exclusions  de.scrihed  in  paragra])h  (c)(3) 
of  this  section,  and  be  in  accordance 
with  paragraph  (c)(4)  of  this  section. 

(1)  Toted  revenue  must  be  re|)orted  on 
a  direct  basis  and  means  CiM.S' 
payments  to  the  MA  organization  for  all 
enrollees  under  a  contract,  including  the 
following: 

(i)  Payments  under  §422.3()4(a) 
through  (3)  and  (c). 


'  ' 
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(ii)  The  amount  applied  to  n'diiee  the 
Part  H  pnmiiiun.  as  provided  under 
§422.2()(j(l))(3). 

(iii)  I’ayiueuts  under  4? 422.304(1)1(1). 
as  reconciled  per  ^  423.320(c)(2)(ii). 

(iv)  All  ])reininins  ])aid  by  or  on 
behalf  ol  enrollees  to  the  MA 
organization  as  a  condition  of  receiving 
coverage  under  an  MA  ])lan.  including 
(IM.S'  payments  for  low  income 
premium  subsidies  under 
§422.3()4(b)(2). 

(v)  All  un])aid  premium  amounts  that 
an  MA  organization  could  have 
collected  from  enrollees  in  the  MA 
plan(s)  under  the  contract. 

(vi)  All  changes  in  unearned  premium 
reserves. 

(vii)  Payments  under  §  423.31  !)(e). 

(2)  The  following  amounts  must  be 

deducted  from  total  revenue  in 
calculating  the  MLR: 

(i)  ]J<:nnsing  and  ra^nhiloi  v  fnns.  (A) 
Statutory  assessments  to  defray 
operating  ex])enses  of  anv  State  or 
Federal  department,  such  as  the  “u.ser 
fee"  de.scribed  in  section  18r)7(e)(2)  of 
the  Act. 

(H)  Fxamination  fees  in  lieu  of 
premium  taxes  as  s])ecified  by  state  law. 

(ii)  Fadaval  taxes  and  assassinants.  All 
federal  taxes  and  as.se.ssments  allocated 
to  health  insurance  coverage. 

(iii)  State  taxes  and  assessments. 

.State  taxes  and  assessments  such  as  the 
following: 

(A)  Any  industry-wide  (or  snh.set) 
assessments  (other  than  surcharges  on 
si)ecific  claims)  paid  to  the  .state 
direc:tly. 

(11)  (Inarantv  fund  as.sessments. 

((i)  Assessments  of  .state  industrial 
boards  or  other  hoards  for  oi)erating 
expenses  or  for  benefits  to  sick 
em|)loyed  i)er.sons  in  connection  with 
disability  benefit  laws  or  similar  taxes 
levied  by  .States. 

(D)  State  income,  exci.se.  and  business 
taxes  other  than  premium  taxes. 

(iv)  (A)nnnanity  benefit  expenditures 
are  payments  made  by  a  federal  income 
tax-exempt  MA  organization  for 
community  benefit  expenditures  as 
defined  in  i)aragraj)h  (c)(2)(iv)(A)  of  this 
section,  limited  to  the  amount  defined 
in  paragraph  (c)(2)(iv)(B)  of  this  .section, 
and  allocated  to  a  contrac;t  as  reciuired 
under  ])aragraph  (d)(1)  of  this  section. 

(A)  (iommnnity  benefit  ex))enditnre.s 
means  exj)enditnres  for  activities  ))r 
l)rograms  that  seek  to  achieve  the 
objectives  of  improving  acce.ss  to  health 
.services,  enhancing  public  health  and 
relief  of  government  burden. 

(11)  .Such  payment  may  be  deducted 
up  to  the  limit  of  either  3  percent  of 
total  revenue  under  this  part  or  the 
highest  j)reminm  tax  rate  in  the  .State  for 
which  the  Part  D  si)onsor  is  licensed. 


multiplied  by  the  Part  D  sponsor’s 
earned  premium  for  the  c:ontract. 

(3)  The  following  aiitonnts  must  not 
he  inelnded  in  total  revenue: 

(i)  The  amount  of  unpaid  preminms 
for  which  the  MA  organization  can 
demonstrate  to  (iM.S  that  it  made  a 
reasonable  effort  to  collect,  as  reepured 
under  422.74(d)(i). 

(ii)  The  following  fillR  ])ayment.s  and 
adjustments: 

(A)  FUR  incentive  payments  for 
meaningful  use  of  certified  electronic 
health  records  by  (lualifving  MAOs.  MA 
fiPs  and  MA-affiliated  eligible  hospitals 
that  are  administered  under  Part  4‘).^ 
sub])art  (i. 

(11)  EUR  i)ayment  adjustments  for  a 
failure  to  meet  meaningfnl  use 
reepurements  that  are  administered 
umler  Part  49.')  subpart  C. 

(iii)  Coverage  Caj)  Discount  Program 
j)ayments  under  S  423.2320. 

(4)  All  incurred  claims  under  this  ])art 
for  policies  issued  by  one  MA 
organization  and  later  a.ssnmed  bv 
another  MA  organization  under  an 
assum])tive  or  100  j)ercent  indemnitv 
reinsurance  mu.st  he  re])orted  by  the 
assuming  organizations  for  the  entire 
MLR  reporting  year  during  which  the 
j)olicies  were  assumed  and  no  incurred 
claims  under  this  part  for  that  contract 
year  must  be  reported  bv  the  c:eding  MA 
organization. 

(d)  Allocation  of  expens(‘s.  (1)  (ienera! 
requirenients.  (i)  liach  ex])en.se  must  be 
included  under  only  one  type  of 
ex])ense.  unless  a  ])ortion  of  the  ex|)ense 
fits  under  the  definition  of  or  criteria  for 
one  type  of  expense  and  the  remainder 
fits  into  a  different  ty])e  of  ex])ense.  in 
which  c:ase  the  expen.se  must  be  ])ro- 
rated  between  types  of  expenses. 

(ii)  l']x])enditure.s  that  benefit  multiple 
contracts,  or  contracts  other  than  tln)se 
being  reported,  including  hut  not 
limited  to  those  that  are  for  or  benefit 
self-funded  plans,  must  he  rejxnted  on 
a  pro  l  ata  share. 

(2)  Description  of  the  methods  used  to 
(diocate  expenses,  (i)  Allocation  to  each 
category  must  be  based  on  a  generally 
acce])ted  accounting  method  that  is 
expected  tc)  yield  the  most  accurate 
results.  .S])ecific  identification  of  an 
exi)ense  with  an  activity  that  is 
repre.sented  by  one  of  the  categories  in 
4} 422.2420(1))  or  (c)  will  generally  he  the 
most  accurate  method. 

(ii)  .Shared  exi)enses.  including 
ex])enses  under  the  terms  of  a 
management  contract,  must  be 
apj)ortioned  pro  rata  to  the  contracts 
incurring  the  expense. 

(iii) (A)  Any  basis  ado])ted  to 
a])])ortion  expenses  mu.st  be  that  whic.h 
is  expected  to  yield  the  mo.st  accurate 
results  and  may  result  from  s])ecial 


studies  of  employee  activities,  salary 
ratios,  premium  ratios  or  similar 
analyses. 

(13)  Expenses  that  relate  solelv  to  the 
operations  of  a  repoiting  entity,  such  as 
|)er.sonnel  costs  associated  with  the 
adjusting  and  ])aving  of  claims,  mu.st  he 
borne  solely  by  the  re])orting  entity  and 
are  not  to  he  apportioned  to  other 
entities  within  a  grouj). 

§422.2430  Activities  that  improve  health 
care  quality. 

(a)  Activity  recinireinents.  Activities 
conducted  by  an  MA  oiganization  to 
im])rove  qualitv  must  fall  into  one  of  the 
categories  in  paragraph  (a)(1)  of  this 
.section  and  meet  all  of  the  recpiirements 
in  paiagraj)!)  (a)(2)  of  this  section. 

(1)  Categories  of  qualitv  improving 
activities.  The  activity  mu.st  be  designed 
to  achieve  one  or  more  of  the  following: 

(i)  'I’o  imi)rove  health  outcomes 
thi'ongh  the  implenientation  of  ac:tivitie.s 
such  as  (luality  I’eporting.  effective  case 
management,  care  coordination.  c:hronic 
disease  management,  and  medication 
and  c:are  com])liance  initiatives, 
including  through  the  use  of  the 
medical  homes  model  as  defined  for 
purposes  of  .section  3(502  of  the  Patient 
Protection  and  Affordable  Clare  Act.  for 
ti’eatment  or  services  under  the  ])lan  or 
coverage. 

(ii)  'I’o  ])revent  hospital  readmissions 
through  a  c.omprehensive  program  for 
ho.si)ital  di.scharge  that  includes  ])atient- 
centered  education  and  counseling. 
comi)rehen.sive  di.scharge  ])lanning.  and 
))ost-di.scharge  reinforcement  by  an 
api)i'opriate  health  care  ])rofes.sional. 

(iii)  To  impiove  i)atient  .safety  and 
reduce  medical  errors  through  the 
appropriate  u.se  of  best  clinical 
practices.  evideiu:e-ha.sed  meilicine.  and 
health  information  technology  under  the 
plan  or  co\’erage. 

(iv)  To  promote  health  and  wellness. 

(v)  To  enhance  the  u.se  of  health  care 
data  to  improve  (juality,  tran.s])arency. 
and  outcomes  and  sn])])ort  meaningful 
u.se  of  health  information  technology. 
Such  activities,  such  as  Health 
Information  Technology  (fllT)  expenses, 
are  reepured  to  accomi)li.sh  the  activities 
that  improve  health  care  (piality  and 
that  are  designed  for  u.se  by  health 
plans,  health  care  providei's.  or 
enrollees  for  the  electronic  creation, 
maintenance,  access,  or  exchange  of 
health  information,  and  are  consistent 
with  meaningful  u.se  i-ecpurements,  and 
which  may  in  whole  or  in  ])art  improve 
()uality  of  care,  or  ])rovide  the 
technological  infrastructure  to  enhance 
current  cpiality  improving  activities  or 
make  new  (juality  improvement 
initiatives  ])o.ssible. 
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(2)  The  activity  must  he  designed  lor 
all  of  the  following: 

(i)  To  inpn'ove  Inialth  cinality. 

(ii)  To  increase  the  likelihood  of 
desinui  health  outcomes  in  ways  that 
are  capable  of  being  objectively 
measured  and  of  producing  verifiable 
results  and  achievements. 

(iii)  To  b(!  directed  toward  individual 
enrolhies  or  incurred  for  the  bcmefit  of 
specduul  segments  of  enrollees  or 
ju'ovide  health  im])rovements  to  the 
])opulation  beyond  those  enrolled  in 
coverage  as  long  as  no  additional  costs 
are  incurred  due  to  the  non-enrollees. 

(iv)  To  be  grounded  in  evidenc:e-ha.sed 
medicine,  widely  acce])ted  best  clinical 
jjractice,  or  criteria  issued  by  recognized 
]jrofessional  metlical  associations, 
accreditation  bodies,  government 
agencies  or  other  nationallv  rei:ognized 
health  care  (|nalitv  organizations. 

(b)  Exclusions.  Expenditures  and 
activities  that  must  not  he  included  in 
(|uality  im])roving  activities  include,  but 
are  not  limited  to.  the  following: 

(1)  Thos(!  that  are  designed  |)rimarilv 
to  control  or  contain  costs. 

(2)  'file  ])ro  rata  share  of  expimses  that 
are  for  lines  of  hnsine.ss  or  jjroducts 
t)ther  than  those  h(!ing  uiported. 
including  hut  not  limited  to.  those  that 
are  for  or  benefit  self-funded  plans. 

(3)  Those  which  otherwise  meet  the 
(hifinitions  forciuality  im])roving 
activities  but  which  were  paid  for  with 
grant  money  or  other  funding  sejiarate 
from  |)r(;mium  r(!venue. 

(4)  Those  activiti(!s  that  can  he  billed 
or  allocated  by  a  jjrovider  for  care 
delivery  and  that  are  reimbursed  as 
clinical  scnvices. 

(5)  Establishing  or  maintaining  a 
claims  adjudic:ation  system,  including 
costs  directly  related  to  upgrades  in 
health  information  technology  that  are 
designed  primarily  or  solely  to  improve 
claims  jiayment  capabilities  or  to  meet 
regidatory  requirements  for  ])rocessing 
claims,  including  KT)-1() 
im])lementation  costs  in  excess  of  0.3 
percent  of  total  revenue  under  this  ])art, 
and  maintenance  of  KiD-lO  code  sets 
adopted  in  accordance  with  to  the 
Health  Insurance  Portahilitv  and 
Accountability  Act  (IllPAA),  42  U.S.C. 
1320(1-2,  as  amended. 

((j)  That  portion  of  the  activiti(;s  of 
health  care  ])rofe.ssional  hotlines  that 
do(;s  not  meet  the  definition  of  activities 
that  im])rove  health  (piality. 

(7)  All  relrospeclive  and  concurrent 
utilization  revicnv. 

(8)  Fraud  ])revention  activities. 

(9)  The  cost  of  develo])ing  and 
executing  provider  contracts  and  fees 
associated  with  establishing  or 
managing  a  provider  mitwork,  including 


f(!(!S  paid  to  a  vcaidor  for  the  .same 
nxison. 

(10)  Provider  credentiiding. 

(11)  Marketing  (ixpen.scis. 

(12)  Hosts  as.sociated  with  calculating 
and  admini.stering  individual  enrollee 
or  emplovei!  inc(mtives. 

(13)  That  ])ortion  of  pro.sp(H:tive 
utilization  niview  that  do((s  not  meet  the 
(hdinition  of  activities  that  improve 
health  (luality. 

(14)  Any  function  or  activity  not 
expressly  permitted  by  HM.S  under  this 
])art. 

§422.2440  Credibility  adjustment. 

(a)  An  MA  organization  mav  add  a 
cnulihility  adjustment  to  a  contract's 
MLR  if  the  contract's  ex])erience  is 
partiallv  credible,  as  determined  hv 
CMS. 

(h)  An  MA  organization  may  not  add 
a  credibility  adjustment  to  a  contract's 
MLR  if  the  contract's  exjierience  is  fnllv 
credible,  as  determined  hv  CMS. 

(c)  For  those  contract  vears  for  which 
a  contract  has  non-cnnlible  ex])erience 
for  their  MLR.  .sanctions  under 
§422.2410(1))  through  (d)  will  not  applv. 

(d)  CMS  defines  and  |)nhlishes 
definitions  of  j)artial  credibility,  fnll 
credibility,  and  non-credihilitv  and  the 
credibility  factors  through  the  notice 
and  comment  process  of  inihlishing  the 
Advance  Notice  and  Final  Rate 
Announcement. 

§422.2450  [Reserved]. 

§422.2460  Reporting  requirements. 

For  each  contract  vear,  each  MA 
organization  must  submit  a  report  to 
CMS,  in  a  timeframe  and  manner 
specified  by  (iMS.  which  includes  hut  is 
not  limited  to  the  data  needed  hv  the 
MA  organization  to  calculate  and  verify 
the  MLR  and  remittance  amount,  if  any, 
for  each  contract,  such  as  incurred 
claims,  total  revenue,  expenditures  on 
(piality  inqji’oving  activities,  non-claims 
co.sts,  taxes,  licensing  and  regulatory 
fees,  and  anv  remittance  owed  to  CMS 
under  §422.241 0. 

§422.2470  Remittance  to  CMS  if  the 
applicable  MLR  requirement  is  not  met. 

(a)  (icncrol  icquiicincnt.  For  each 
contract  vear,  an  MA  organization  must 
provide  a  remittance  to  (IMS  if  the 
contract's  MLR  does  not  meet  the 
minimum  MLR  re(iuirement  re(iuire(l  by 
§422.2410(1))  of  this  suhpart. 

(h)  Aiuouni  of  iciuittancc.  For  each 
contract  that  does  not  meet  the  MLR 
requirement  for  a  contract  year,  the  MA 
organization  must  remit  to  (iMS  the 
amount  by  which  the  MLR  nujuirement 
exceeds  the  contract's  actual  MLR 
multi])lied  by  the  total  revenue  of  the 


contract,  as  provided  in  §422.242()((:), 
for  the  contract  year. 

(c)  Timing  of  rcinittoncc.  CMS 
deducts  the  remittance  from  plan 
payments  in  a  timely  manner  after  the 
MLR  is  reiiorted.  on  a  schedule 
determined  by  CMS. 

(d)  Trent  mcnt  of  rcinittoncc.  Payment 
to  CMS  must  not  he  included  iu  the 
numerator  or  denominator  of  anv  vear's 
MLR. 

§422.2480  MLR  review  and  non- 
compliance. 

To  ensure  the  accuracy  of  MLR 
reporting.  ('MS  conducts  .selected 
reviews  of  rej)()rts  submitted  under 
§422.2480  to  determine  that  that  the 
MLRs  and  remittance  amounts  under 
§422.2410(1))  and  sanctions  under 
§ 422.2410(c)  and  (d).  were  accurately 
calculated.  re])()rte(l.  and  a])j)lie(l. 

(a)  The  reviews  include  a  validation 
of  amounts  included  in  both  the 
numerator  and  denominator  of  the  MLR 
calculation  reported  to  CMS. 

(h)  MA  organizations  are  nupiired  to 
maintain  evidence  of  the  amounts 
re|)()rte(l  to  (IM.S  and  to  validate  all  data 
nece.ssai  v  to  calculate  MLRs. 

((:)(!)  Documents  and  records  must  he 
maintained  for  10  years  fioin  the  date 
such  calculations  were  reported  to  CMS 
with  respect  to  a  given  MLR  repoiting 
year. 

(2)  MA  organizations  mu.st  re(juire 
any  third  party  vendor  sup|)lying  drug 
or  medical  co.st  contiacting  and  claim 
adjudication  services  to  the  MA 
oiganization  to  j)i()vi(le  all  nnderlving 
data  associated  with  MLR  repoiting  to 
that  MA  organization  in  a  timelv 
manner,  when  recpiested  by  the  MA 
organization,  regardless  of  current 
contractual  limitations,  in  order  to 
validate  the  accuracy  of  MLR  reporting. 

(d)  Reports  submitted  under 
§422.2480,  calculations,  or  any  other 
MLR  submission  required  by  this 
subj)art  found  to  he  materially  incorrect 
or  fraudulent — 

(1)  Is  noted  by  (fMS: 

(2)  Appropriate  remittance  amounts 
are  recoujied  by  CMS:  and 

(3)  Sanctions  may  he  imposed  by  CMS 
as  pi’ovided  in  §422.7.52. 

PART  423— VOLUNTARY  MEDICARE 
PRESCRIPTION  DRUG  BENEFIT 

■  5.  I'he  authority  for  part  423 
continues  to  read  as  follows: 

Authority:  .Secs.  .Sections  1102.  1108. 
l«80l)-l  tlirongh  1 8800-42.  and  1871  ol  llie 
Social  .Security  .Act  (42  li.S.C.  i;t02.  l.'tOti. 
13!).5w-101  tlirougli  13‘).5\v-l,52.  and 
i:i9.5lili). 

■  8.  .Section  423. .509  is  amended  by 
adding  paragraphs  (a)(1.5)  and  (18)  to 
read  as  follows: 
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§423.509  Termination  of  contract  by  CMS. 
(a)  *  *  * 

(1.5)  Has  (ailed  to  rejiort  MLR  data  in 
a  timely  and  accurati;  manner  in 
accordance!  with  §423.24(i(). 

(18)  Has  failed  to  have  a  minimum 
MLR  piir  §  423.241  ()(d)  for  .5  consiicntive 
contract  vears. 

ic  ic  if  -k  ic 

■  7.  Add  suhpart  X  to  read  as  follows: 

Subpart  X — Requirements  for  a 
Minimum  Medical  Loss  Ratio 

.Siic. 

423.2300  Itasis  iiiul  siaepe!. 

423.2401  llelinilions. 

423.2410  (IeiH!nil  r{'i|iiiri!n)(!nls. 

423.2420  Calculation  of  medical  loss  ratio. 
423.2430  Activities  that  imjerove  luialtli 
care  ijuality. 

423.2440  (iredihility  adjustnuiiit. 

422.24.50  lRes(!rved| 

423.241)0  Reporting  reepiinanents. 

423.2470  Remittance  to  (Al.S  if  the 

applicahle  MLR  riupiirement  is  not  m(!t. 
423.24»0  MLR  r(!view  and  non-comi)lianc(!. 

§423.2400  Basis  and  scope. 

'I’ll is  .sul)|)arl  is  ha.sed  on  section 
18.57(e)(4)  of  the  Act.  and  sets  forth 
medical  lo.ss  ratio  reejiiirements  for  Part 
H  sponsors,  and  financial  |)enalties  and 
siinctions  iigain.st  Part  I)  s|)onsors  when 
minimum  medical  lo.ss  ratios  are  not 
achicived  by  Part  H  spon.sors. 

§423.2401  Definitions. 

Mon-cldinis  costs  means  those 
expen.ses  for  administrative  services  that 
are  not — 

(1)  Incurred  claims  (as  provided  in 
§  423.242()(h)(2)  through  (h)(4)): 

(2)  Expenditures  on  (juality  improving 
activities  (as  provided  in  §423.2430); 

(3)  Licensing  and  regulatory  fees  (as 
provided  in  §423.242()(c)(2)(i)):  or 

(4)  State  and  Federal  taxes  and 
assessments  (as  jirovided  in 
§423.242()(c)(2)(ii)  and  (iii)). 

§423.2410  General  requirements. 

(a)  For  contracts  beginning  in  2014  or 
suhsecpient  contract  years,  a  Part  D 
sponsor  (defined  at  §423.4)  is  retpured 
to  rejiort  an  MLR  for  each  contract 
under  this  jiart  for  each  contract  year. 

(h)  If  (^MS  determines  for  a  contract 
year  that  a  Part  H  sjionsor  has  an  MLR 
for  a  contract  that  is  less  than  0.8,5.  the 
Part  D  .s|)onsor  must  remit  to  (;MS  an 
amount  equal  to  the  product  of  the 
following: 

(1)  'riu!  total  revenue  of  the 
prescription  drug  jilan  for  the  contract 
vear. 

(2)  The  difference  between  0.8.5  and 
the  MLR  for  the  contract  year. 

(c)  If  (;MS  determines  that  a  Part  D 
spon.sor  has  an  MLR  fora  contrat:t  that 
is  less  than  0.8.5  for  3  or  more 


con.secutive  contract  years.  HM.S  does 
not  permit  tlu!  enrollment  of  n(!W 
enrollees  under  the  contract  for 
coverage  during  the  .siicond  succcHiding 
contract  year. 

(d)  If  HM.S  determines  that  a  Part  1) 
sponsor  has  an  MLR  for  a  contract  that 
is  less  than  0.85  for  5  con.secutive 
contract  years.  (IM.S  d(U!S  terminate  the 
contract  under  the  authority  at 
§ 423..500(a)(l  1 )  and  (14)  effective  as  of 
the  second  sncciKiding  contract  year. 

§  423.2420  Calculation  of  medical  loss 
ratio. 

(a)  Determination  ol  the  MLIi.  (1)  The 
MLR  for  each  contract  under  this  part  is 
th(!  ratio  of  the  numerator  (as  dcifined  in 
paragraph  (h)  of  this  section)  to  the 
d(!nominator  (as  defined  in  paragraph 
(c)  of  this  section).  An  MLR  may  he 
increased  by  a  credihilitv  adjustimint 
according  to  the  rules  at  §423.2440. 

(2)  'File  MLR  must  reflect  costs  and 
revenues  for  benefits  described  at 
§  423.104(d)  through  (1).  The  MLR  for 
MA-Pl)  plans  (diifimul  at  §422.2)  must 
also  reflect  costs  and  revenues  for 
l)(!nefit.s  described  at  §  422.100(c). 

(h)  Determining!,  the  MLU  mimerator. 
(1)  For  a  contract  year,  tlu!  numerator  of 
th(!  MLR  fora  Part  D  iire.scrijition  drug 
contract  must  etpial  tluisum  of 
paragra])h,s  (h)(l)(i)  through  (iii)  of  this 
.section  and  must  h(!  in  accordance  with 
|)aragra])h  (h)(l)(iv)  of  this  .section. 

(i)  lncurr(!d  claims  for  all  (iiirollees,  as 
defiiHul  in  paragraphs  (1))(2)  through  (4) 
of  this  s(!ction. 

(ii)  The  amount  of  tlu!  r(!duction,  if 
any.  in  tlu!  Part  B  pn!mium  for  all  MA 
plan  enrollees  nnd(!r  tlu!  contract  for  the 
contract  year. 

(iii)  Th(!  ex])enditure.s  under  the 
contract  for  activities  that  improve 
health  care  (pialitv,  as  chained  in 
§423.2430; 

(iv)  Incurred  claims  under  this  part 
h)r  jjolicies  issued  by  one  Part  D 
s])onsor  and  later  assumed  by  another 
Part  D  spon.sor  under  an  assumptive  or 
100  j)ercent  indemnitv  rein.snranc(!  must 
h(!  reported  by  tlu!  assuming 
organizations  for  the  entire!  MLR 
rej)orting  year  during  which  the  ])olicie.s 
were!  assumeei  anel  no  iiu'.urreel  e:laim.s 
mule!!' this  |)art  feu' that  e:e)ntrae:t  year 
must  he  re!pe)rte!el  by  the  e:e!eling  Part  H 
.s])e)n.se)r. 

(2)  Incurred  claims  for  prescription 
drag  costs.  lne:urre!el  e:laims  must 
ine;luele!  the  Idlleewing: 

(i)  Drug  e:e).sts  that  are  iie:tually  ])aiel  (as 
elefineul  in  §423.308)  by  the  Part  D 
.sj)e)n.se)r. 

(ii)  l!n])aid  e:laim.s  reservexs  leer  the 
e:urre!nt  e:e)ntrae;t  ye!ar.  ine:lueling  e:laim.s 
re!])e)rte!el  in  the  pre)e:e!ss  e)f  aeljustmeuit. 

(iii)  Pe!re:entage!  withholels  fre)m 
payments  maele  te)  e:e)ntrae:te!el  prewieleus. 


(iv)  (daims  ine:urre!el  hnt  ne)t  re!pe)rte!el 
ha.sed  een  past  e!xpe!rie!ne;e!.  anel  me)elifie!el 
te)  re!fle!e;t  e:urre!nt  e;e)nelitie)ns  sue:h  as 
e:hange!.s  in  e!X])e)Sure!.  e:laim  fre!eiue!ne:y  eer 
.se!V(!rity. 

(v)  (;hange!S  in  eether  e;laims-re!late!el 
r(!.se!rve!s. 

(vi)  (Maims  that  are!  re!e;e)ve!ral)le!  lor 
antie:ipate!el  e;e)e)relination  e)f  benefits. 

(vii)  (ilaims  i)ayme!nts  re!ce)ve!rie!s 
re!e:e!i\'e!el  as  a  re!su!t  e)f  .snhre)galie)n. 

(viii)  ('.liiims  ])ayme!nt.s  ree:e)ve!rie!.s 
re!e;eive!el  as  a  result  e)f  fraiiel  re!due:tie)n 
e!fforts  ne)t  to  e!xe'.e!e!el  the!  ameennt  e)f  frauel 
r(!elue:tie)n  e!xpe!n.se!s. 

(ix)  Rerserves  feu'  e:e)ntinge!nt  benefits 
anel  the  Part  D  e:laim  ])e)rtie)n  e)f  lawsints. 

(3)  Aeljustments  that  must  he! 
ele!due:te!el  from  ine:urre!el  e:laims  ine;luele! 
the  following; 

(i)  Pre!.se:ri])tion  elrug  redeates  anel  eether 
elire!e:t  ejr  inelire!e:t  reununeu'ation  as 
elefineel  in  §423.308  re!e;e!ive!el  by  the 
Part  H  s])onse)r  uneler  the  e:e)ntrae:t. 

(ii)  ()ver])ayme!nt  re!e;e)ve!rie!.s  re!e;e!ive!el 
freun  preevieleu's. 

(4)  Exclusions  from  incurred  claims. 
The  fe)lle)wing  ameennts  must  ne)t  he 
ine:lueleel  in  incurreel  e:laim.s: 

(1)  Non-e:laims  e:e)st.s,  as  eledineiel  in 
§423.2401,  whie:h  ineiluele  the! 
fe)lle)wing: 

(A)  Ame)unts  peuel  to  thirel  party 
ve!nde)rs  for  se!e:e)ndary  ne!twe)rk  .siivings. 

(B)  Ameennts  j)aiel  te)  thirel  j)artv 
veneleers  for  any  e)f  the  Idllowing: 

(7)  Netweerk  eleveleeiement. 

(2)  Aelministrative  feuxs. 

(.V)  (Maims  preeeiessing. 

(4)  I  Itiliziitie)!)  manage!me!nt. 

((])  Ame)unts  paid.  ine:lueling  ameeunts 
paiel  to  a  ])harmae:y.  leer  preefessional  or 
aelministrative  servie:e!s  that  elo  not 
represent  e:e)mpe!n.sation  or 
re!ind)ur.sement  leer  e;e)\’e!re!el  .se!r\'ie:e!.s 
preevideel  to  an  emrolleH!,  such  as  the 
following: 

(7)  Meelie:ai  ree:e)rel  e:e)])ying  e;e).sts. 

(2)  Atteernews'  fees. 

(.'7)  .Suhre)gatie)n  venelor  fees. 

(4)  Bona  fiele  .service  fees. 

(.5)  (Mempensatie)!)  to  any  e)f  the 
following: 

(/)  Para])re)fe!.ssie)nal.s. 

(/;)  (aniteers. 

(iii)  Quality  a.ssurane;e!  analy.sts. 

(/i')  Aelmini.strative  .siq)e!rvi.se)r.s. 

(\')  Se!e:re!tarie!.s  to  me!elie:al  pe!r.se)nne!l. 

(\4)  Me!elie:al  re!e:e)rd  e:le!rks. 

(ii)  Ameeunts  paiel  to  HM.S  as  a 
re!mittane:e!  uneler  §  423.2410(1)). 

(e:)  Determiinng  the  Midi 
denominator.  For  a  e:e)ntrae:t  ye!ar,  the 
ele!ne)minator  e)f  the  MLR  fe)r  a  Part  D 
pre!se;ri])tie)n  elrug  e:e)ntrae:t  mu.st  he  in 
ae:e:e)relane;e  with  (e:)(4)  anel  eupial  the 
total  revenue  uneler  the  ce)ntrae:t,  as 
de!.se:ril)e!el  in  ])aragraph  (c)(1)  e)f  this 
se!e:tion,  net  e)f  ele!elue:tie)ns  elescril)e:el  in 
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j)iira<>raph  ((:)(2)  of  this  seetion,  taking 
into  account  tlie  exclusions  described  in 
paragraph  and  (c)(3)  ot  tliis  section,  and 
1)0  in  accordance  wifli  (c)(4)  of  lliis 
section. 

(I)  Tohil  rnwinn;  must  he  re])orte(l  on 
a  direct  l)asis  and  means  CiM.S' 
l)ayments  to  tlie  Fart  11  sponsor  for  all 
enrollees  under  a  contract,  including  the 
following: 

(1)  Payments  under  §423.32‘)(a)(l) 
and  (2). 

(ii)  l^iyment  adjustments  resulting 
from  reconciliation  per 
S423.329(c)(2)(ii). 

(iii)  All  premiums  paid  hy  or  on 
behalf  of  enrollees  tc)  the  l^art  D  spon.sor 
as  a  condition  of  receiving  coverage 
under  a  Part  D  j)lan,  including  CMS' 
|)ayments  for  low  income  premium 
sul)sidies  under  §  422.3()4(h)(2). 

(iv)  All  unpaid  ])remium  amounts  that 
a  Part  D  sponsor  could  have  collected 
from  enrollees  in  the  Part  13  plan(s) 
under  the  c;ontract. 

(v)  All  changes  in  unearned  premium 
reserves. 

(vi)  Payments  under  ^423.31.')(e). 

(2)  The  following  amounts  must  he 
deducted  from  total  revenue  in 
calculating  the  MbR: 

(i)  Li(:(n}sin<>  and  rogidatorv  fans. 
Statutory  assessments  to  defrav 
o|)erating  expenses  of  any  state  or 
federal  department,  such  as  the  "user 
fee”  described  in  section  18.'j7(e)(2)  of 
the  Act,  and  examination  fees  in  lieu  of 
premium  taxes  as  specified  by  state  law. 

(ii)  Fadaral  taxas  and  assassinants.  All 
federal  taxes  and  assessments  allocated 
to  health  insurance  coverage. 

(iii)  State  taxes  and  assessments. 

State  taxes  and  asse.ssments  such  as  the 
following: 

(A)  Any  industry-wide  (or  subset) 
assessments  (other  than  surcharges  on 
.sj)ecific  claims)  paid  to  the  state 
directly. 

(B)  Guaranty  fund  assessments. 

(C)  Assessments  of  .state  industrial 
hoards  or  other  hoards  for  operating 
expenses  or  for  benefits  to  sick 
em])loyed  j)ersons  in  connection  with 
disability  benefit  laws  or  similar  taxes 
levied  by  States. 

(13)  .State  income,  exci.se,  and  business 
taxes  other  than  premium  taxes. 

(iv)  Fonnnnnity  benefit  exjyenditares. 
C.omuumitv  benefit  ex])enditure.s  are 
jjayments  made  by  a  federal  income  tax- 
exemj)t  Part  13  spon.sor  for  community 
benefit  expenditures  as  defined  in 
paragraph  (c)(2)(iii)(A)  of  this  section, 
limited  to  the  amount  defined  in 
jjaragraph  (c)(2)(iii)(B)  of  this  section, 
and  allocated  to  a  contract  as  recpiired 
under  paragraph  (d)(1)  of  this  section. 

(A)  (iommunity  benefit  expenditures 
means  expenditures  for  activities  or 


programs  that  .seek  to  achieve  the 
objectives  of  im])roving  access  to  health 
services,  enhanciug  ])uhlic  health  and 
relief  of  government  burden. 

(B)  .Such  payment  may  he  deducted 
up  to  the  limit  of  either  3  ])ercent  of 
total  revenue  under  this  part  or  the 
highest  premium  tax  rate  in  the  state  for 
which  the  Part  13  sjxui.sor  is  licensed, 
multij)lied  by  the  Part  13  sponsor’s 
earned  premium  for  the  contract. 

(3)  The  following  amounts  must  not 
he  included  in  total  revenue: 

(1)  The  amount  of  unpaid  premiums 
for  which  the  Part  13  spon.sor  can 
demonstrate  to  (iM.S  that  it  made  a 
reasonable  effort  to  collect,  as  retiuired 
under  §423.44(d)(l)(i). 

(ii)  Coverage  Caj)  Di.scount  Program 
payments  under  (^423.2320. 

(4)  All  incurred  claims  under  this  part 
for  policies  issued  by  one  Part  D 
sponsor  and  later  a.ssmned  hv  another 
Part  D  s])on.sor  under  an  a.s,smn})tive  or 
100  ])ercent  indemnity  reinsurance  must 
he  reported  by  the  assuming 
organizations  for  the  entire  Ml.R 
re|)orting  year  during  which  the  policies 
were  assumed  and  no  incurred  claims 
under  this  part  for  that  contract  year 
must  he  reported  by  the  ceding  Part  13 
.s])on.sor. 

(d)  Allocation  of  ex})enses.  (1)  (ieneval 
re(]nirements.  (i)  fiach  expen.se  must  he 
included  under  only  one  type  of 
ex])en.se,  unless  a  portion  of  the  exjjense 
fits  under  the  definition  of  or  criteria  for 
one  type  of  exj)en.se  and  the  remainder 
fits  into  a  different  tvj)e  of  ex])ense,  in 
which  case  the  expense  must  he  i)ro- 
rated  between  types  of  expenses. 

(ii)  Kxjjenditures  that  benefit  multiple 
contracts,  or  contracts  other  than  those 
being  reported,  including  hut  not 
limited  to  those  that  are  for  or  benefit 
self-funded  plans,  mu.st  be  reported  on 
a  pro  rata  share. 

(2)  Description  of  the  methods  used  to 
allocate  expenses,  (i)  Allocation  to  each 
category  must  he  based  on  a  general  Iv 
acce])ted  accounting  method  that  is 
expected  to  yield  the  most  accurate 
results. 

(ii)  .Specific  identification  of  an 
expense  with  an  activity  that  is 
repre.sented  by  one  of  the  categories  in 
S 423.2420(1))  or  (c)  will  generally  he  the 
most  accurate  method. 

(ii)  .Shared  ex])en.se.s,  including 
ex|)enses  under  the  terms  of  a 
management  contract,  mu.st  he 
apportioned  pro  rata  to  the  entities 
incurring  the  expense. 

(iii) (A)  Any  basis  ado|)ted  to 
a])portiou  exj)en.ses  must  he  that  which 
is  ex])ected  to  yield  the  most  accurate 
results  and  may  result  from  sjjecial 
studies  of  employee  activities,  .salary 


ratios,  |)remimn  ratios  or  similar 
analyses. 

(B)  Ex])en.se.s  that  relate  solely  to  the 
o])eration.s  of  a  re|)orting  entity,  such  as 
personnel  costs  associated  with  the 
adju.sting  and  paying  of  claims,  must  he 
borne  .solely  by  the  reporting  entity  and 
aie  not  to  he  api)ortioned  to  other 
entities  within  a  group. 

§  423.2430  Activities  that  improve  health 
care  quality. 

(a)  Activity  recpiireimmts.  Activities 
conducted  by  a  Part  13  sponsor  to 
improve  (juality  fall  into  one  of  the 
categories  in  paragraph  (a)(1)  of  this 
.section  and  meet  all  of  the  retpurements 
in  paragra])h  (a)(2)  of  this  section. 

(1)  (Mtegories  of  quality  imjjroying 
activities.  The  activity  must  he  designed 
to  achieve  one  or  more  of  the  following: 

(1)  To  improve  health  outcomes 
through  the  implementation  of  activities 
such  as  ciiiality  reporting,  effective  ca.se 
management,  care  coordination,  chronic 
disease  management,  and  medication 
and  care  compliance  initiatives, 
including  through  the  use  of  the 
medical  homes  model  as  defined  for 
purpo.ses  t)f  section  3602  of  the  Patient 
Ih'otection  and  Affordable  (iare  Act.  for 
treatment  or  services  under  the  j)lan  or 
coverage. 

(ii)  To  ))revent  hospital  readmissions 
through  a  comj)rehen.sive  |)rogram  for 
hospital  discharge  that  includes  patient- 
centered  education  and  counseling, 
comprehensive  di.scharge  planning,  and 
])o.sl-di.scharge  reinforcement  by  an 
ai)])ropriate  health  care  professional. 

(iii)  To  improve  ])atient  .safety  and 
reduce  medical  errors  through  the 
appropriate  use  of  best  clinical 
practices,  evidence-based  medicine,  and 
liealth  information  tec;hnology  under  the 
plan  or  coverage. 

(iv)  To  promote  health  and  wellne.ss. 

(v)  To  enhance  the  use  of  health  care 
data  to  improve  quality,  transparency, 
and  outcomes  and  support  meaningful 
use  of  health  information  technology. 
Activities,  such  as  Health  Information 
Technology  (HIT)  expenses,  are  re(]uired 
to  aci;om])lish  the  activities  that 
improve  liealth  care  (piality  and  that  are 
designed  for  use  by  health  ])laus,  health 
care  providers,  or  enrollees  for  the 
electronic  creation,  maintenance, 
acce.ss.  or  exchange  of  health 
information,  and  are  consistent  with 
meaningful  use  re(|uirement.s.  and 
which  may  in  whole  or  in  part  improve 
(|ualitv  of  care,  or  proviile  the 
technological  infrastructure  to  enhance 
current  (juality  imjiroving  activities  or 
make  new  (juality  imjirovement 
initiatives  j)()s.sihle. 

(2)  The  activity  mu.st  he  designed  for 
all  of  the  following: 
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(i)  To  imi)n)vi!  health  (juality. 

(ii)  To  increa.se  the  likelihood  ot 
(lesinul  health  outcomes  in  wavs  that 
are  capable  ol  hcung  objectively 
measured  and  of  producing  veriliahle 
results  and  achievennmts. 

(iii)  To  1)(!  dir(!ct(!d  toward  individual 
jiurollees  or  incurred  for  tlie  benefit  of 
speciluid  segments  of  enrollees  or 
provide  health  im|)rovements  to  the 
|)0|)ulation  hevond  tho.se  enrolhul  in 
coverage  as  h)ng  as  no  additional  costs 
are  incurnul  due  to  the  non-enroll(!es. 

(iv)  To  he  grounded  in  evidence-ha.sed 
medicine,  widelv  accepted  best  clinical 
practice,  or  criteria  issued  by  recognized 
|)rofessional  imulical  a.ssociations. 
accnulitation  bodies,  government 
agencies  or  oth(!r  nationally  recognized 
health  care  cpiality  organizations. 

(h)  Hxchisions.  i'NjccmditurcJS  and 
activities  that  must  not  he  included  in 
c|uality  iinjiroving  activities  include,  hut 
are  not  limitcul  to.  the  following; 

(1)  Those  that  are  dc:signed  primarily 
to  control  or  contain  costs. 

(2)  The  pro  rata  share  of  exjMuises  that 
are  for  lines  of  business  or  ])roducts 
other  than  those;  being  re|)orted. 
including  hut  not  limit(;d  to.  those  that 
are  for  or  h(;nefit  self-fnnd(;d  plans. 

(3)  Those  which  otherwi.se  meet  the 
definitions  forcinality  improving 
activities  hut  wliicli  were  |)aid  for  with 
grant  money  or  oth(;r  funding  s(;])arate 
from  |)remium  r(;v(;nue. 

(4)  Tho.se  aiitivities  that  can  In;  t)ilh;d 
or  allocated  by  a  pharmacy  for  care 
d(;liv(;rv  and  that  are  r(;iml)ur.sed  as 
clinical  .s(;rvices. 

(."))  Kstahlishing  or  maintaining  a 
claims  adjudication  .syst(;m.  including 
costs  directly  r(;lated  to  u])grade.s  in 
h(;alth  information  tc;chnologv  that  are 
dc;signed  jerimarily  or  solely  to  improve 
claims  paym(;nt  capahilitit;.s  or  to  nu;et 
r(;gulatorv  rcccjuirements  for  processing 
claims,  including  KiD-K) 
im])lementation  costs  in  (;xcess  of  0.3 
p(;rcent  of  total  revenue  under  this  jiart. 
and  maintenance  of  lCD-10  code;  sets 
adopted  in  accordanc(;  with  the  Health 
Insurance  Portability  and 
Accountahility  Act  (HIPAA).  42  U.S.d 
1320(1-2.  as  amend(;d. 

(0)  That  portion  of  the  activiti(;s  of 
h(;alth  can;  |)rofes.sional  hotlin(;.s  that 
do(;s  not  nu;(;t  the  definition  of  activities 
that  improve  health  (piality. 

(7)  All  retro.sp(;ctive  and  concurr(;nt 
utilization  revi(;w. 

(8)  I’raud  pn;vention  activiti(;.s. 

(0)  'I’he  cost  of  di;v(;loping  and 

(;x(;cuting  j)harmacy  contracts  and  f(;(;s 
associat(;d  with  (;.stal)lishing  or 
managing  a  ])harmacy  network, 
inchuling  f(;(;.s  ])aid  to  a  vendor  for  the 
same  reason. 

(10)  Pharmacy  n(;twork  cred(;ntialing. 


(1 1 )  Mark(;ting  (;xpens(;.s. 

(12)  (iosts  a.s.sociat(;d  with  calculating 
and  admini.stering  individual  (;nroll(;e 
or  (;mploy(;e  incentiv(;.s. 

(13)  That  portion  of  pro.sp(;ctive 
utilization  r(;view  that  do(;.s  not  m(;(;t  tin; 
d(;finition  of  activiti(;.s  that  improve; 
health  (|uality. 

(14)  Any  function  or  activity  not 
ex])res.sly  ])(;rmitted  hv  (iMS  und(;r  this 
part. 

§423.2440  Credibility  adjustment. 

(a)  A  Part  H  .s])on.sor  may  add  a 
cn;dihility  adjustment  to  a  contract's 
MLR  if  the  contract’s  ex])erience  is 
partially  credible,  as  d(;termined  hv 
CMS. 

(h)  A  Part  D  spon.sor  may  not  add  a 
credibility  adjustment  to  a  ctmtracfs 
MLR  if  the  contract’s  ex])(;rience  is  fully 
credible,  as  determined  by  CMS. 

(c)  For  those  contract  y(;ars  for  which 
a  contract  has  non-credihh;  experi(;nce 
for  their  MLR,  .sanctions  under 
§423.2410(1))  through  (d)  will  not  apj)ly. 

(d)  CMS  defines  and  ])ul)lishe.s 
d(;finitions  of  partial  credibility,  fidl 
cr(;dihility,  and  non-cr(;dil)ility  and  tin; 
cr(;dil)ilitv  factors  through  the  notice 
and  conunent  proc(;ss  of  publishing  the 
Advanci;  Notice  and  I'inal  Rate; 
Annonnc(;ment. 

§  423.2450  [Reserved]. 

§423.2460  Reporting  requirements. 

(a)  For  (;ach  contract  yi;ar.  each  Part 
I)  sponsor  must  submit  a  report  to  CMS. 
in  a  timefranu;  and  maniu;r  specifi(;d  by 
(]MS.  which  includ(;s  hut  is  not  limited 
to  the  data  need(;d  by  the  Part  D  sponsor 
to  calculat(;  and  v(;rify  the  MLR  and 
n;mittance  amount,  if  any.  for  (;ach 
contract,  such  as  incurr(;d  claims,  total 
r(;venue,  costs  for  (piality  improving 
activities,  non-claims  costs,  taxes, 
licensing  and  r(;gulatorv  f(;(;.s.  and  any 
r(;mittance  owed  to  CMS  under 
§423.2410. 

(h)  Total  r(;v(;nue  reported  as  part  of 
the  MLR  rejiort  mu.st  h(;  net  of  all 
pr()j(;cte(l  r(;conciliati(m.s. 

(c)  Tin;  MLR  will  lx;  r(;])ort(;(l  once, 
and  will  not  h(;  r(;()])(;n(;(l  as  a  r(;.snlt  of 
any  paym(;nt  r(;(:()ncillation  ])r()C(;.ss(;.s. 

§  423.2470  Remittance  to  CMS  if  the 
applicable  MLR  requirement  is  not  met. 

(a)  (Umfu'ul  nHjiiiranianl.  For  each 
contract  y(;ar,  a  Part  D  sponsor  mu.st 
jirovide  a  r(;mittan(:(;  to  (iMS  if  tin; 
contract’s  MI.R  (l()(;s  not  m(;(;t  the 
minimum  percentage  r(;(piir(;(l  hv 
§423.2410(1)). 

(h)  Amount  of  romiltoncv.  For  each 
contract  that  does  not  meet  MLR 
rerpiirement  for  a  contract  year,  the  Part 
D  spon.sor  must  remit  to  (]MS  the 
amount  by  which  the  MLR  requirement 


exceeds  the  contract’s  actual  MLR 
multiplied  by  the  total  revenue  of  tlu; 
contract,  as  provided  in  § 423.2420((:), 
for  tin;  contract  year. 

(c)  Timing  of  ivinittanco.  CMS  will 
deduct  the  remittance  from  plan 
payments  in  a  timely  manner  after  the 
MLR  is  reported,  on  a  schedule 
(l(;t(;rmine(l  by  CMS. 

(d)  Tioutinont  of  ivinittonco.  Payment 
to  (iMS  mu.st  not  he  included  in  the 
numerator  or  denominator  of  any  year’s 
MLR. 

§423.2480  MLR  review  and  non- 
compliance. 

To  ensure  the  accuracy  of  MLR 
r(;])()rting.  (]MS  conducts  selected 
reviews  of  reports  submitted  under 
§423.2460  to  determine  that  the  MLRs 
and  remittance  amounts  under 
§423.2410(1))  and  sanctions  under 
§423.241 0(c)  and  (d),  W(;r(;  accurately 
calcidated,  r(;])()rt(;(l.  and  a])])lie(L 

(a)  The  reviews  will  include  a 
validation  of  amounts  included  in  both 
the  numerator  and  denominator  of  the 
MLR  calculation  r(;])()rt(;(i  to  CMS. 

(h)  Part  I)  s])()ns()rs  are  re(]uir(;(i  to 
maintain  evidence  of  the  amounts 
reported  to  (IMS  and  to  validate  all  data 
necessary  to  calcidate  MLRs. 

(c) (1)  Documents  and  records  mu.st  he 
maintained  for  10  years  from  the  date 
such  calcidations  were  reported  to  (iMS 
with  respect  to  a  given  contract  year. 

(2)  Part  D  sponsors  must  r(;(pnr(;  any 
third  i)arty  vendor  .s(q)plying  drug  cost 
contracting  and  claim  adjudication 
services  to  the  Part  D  sponsors  to 
provide  all  underlying  data  a.ssociated 
with  MLR  reporting  to  that  Part  D 
spon.sor  in  a  timely  manner,  when 
r(;(jueste(l  by  the  Part  D  sponsor, 
regardless  of  current  contractual 
limitations,  in  order  to  validate  the 
accuracy  of  MLR  reporting. 

(d)  Reports  submitted  under 
§423.2460,  calculations,  or  any  other 
MLR  sid)mis.si()n  r(;(]uir(;(l  by  this 
suhpart  found  to  he  materially  incorrect 
or  fraudulent — 

(1)  Are  noted  by  CMS; 

(2)  Appropriate  remittance  amounts 
are  r(;(;()U])ed  by  C,MS;  and 

(3)  Sanctions  may  he  im])().se(l  by  (iMS 
as  provided  in  §422.7.')2. 

(Catalog  of  l-'ederal  Domestic  Assistance 
I’rograin  No.  93.778.  M(;(lical  Assistance 
Program) 

((Catalog  ol  l-’ederal  Domestic  Assistance 
I’rogram  No.  t)3.773,  M(;di(:are — ll()S|)ital 
Insurance;;  and  Program  No.  93.774. 

Medicare; — Snpplementarv  Medical 
Insurance  Program) 
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Marilyn  'I'aviMinor, 


Actinfi  Adiiiinislnitor,  (A'litars  for  Madican; 
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Socrolorv.  Doporimaut  ofiliudth  and  Iliinuin 
Sinxicos. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-HQ-OAR-201 2-0322;  FRL-9782-2] 

RIN  2060-AR68 

State  Implementation  Plans:  Response 
to  Petition  for  Rulemaking;  Findings  of 
Substantial  Inadequacy;  and  SIP  Calls 
To  Amend  Provisions  Applying  to 
Excess  Emissions  During  Periods  of 
Startup,  Shutdown,  and  Malfunction 

AGENCY:  Fiiviroiiiiiental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  'I’he  EPA  is  projjosing  to  take 
action  on  a  ])etition  for  rulemaking  filed 
l)y  the  Sierra  (ilul)  witli  tin;  EPA 
Administrator  on  )une  30.  2011  (tlie 
l\;tition).  The  Petition  includes 
interrelated  recpie.sts  concerning  the 
trisitment  of  excess  emissions  in  state 
rules  i)y  sources  during  p(!riods  of 
startup,  shutdown,  or  malfunction 
(SSM).  The  EPA  is  j)roposing  to  grant  in 
j)art  and  to  deny  in  part  tlie  nupie-st  in 
tlie  Petition  to  rescind  its  i)olicy 
inter])r(!ting  the  Clean  Air  Act  (CiAA)  to 
allow  .states  to  have  a])pro])riatelv 
drawn  state  imi)lementation  plan  (SIP) 
])rovisions  that  provide  affinnativ(! 
defenses  to  mon(;tarv  ])enalti(!s  for 
violations  during  ])eriods  of  SSM.  'I’he 
I'iPA  is  also  i)ropo.sing  either  to  grant  or 
to  deny  the  Petition  with  respect  to  the 
specific  existing  SIP  provisions  ndated 
to  SSM  in  each  of  39  states  itlentified  hy 
the  Petitioner  as  inconsi.stent  with  the 
CAA.  Further,  for  each  of  those  states 
wlu!re  the  EPA  proposes  to  grant  the 
Petition  concerning  s])ecific  ])rovisions, 
the  EPA  also  proposes  to  find  that  the 
exi.sting  SIP  provision  is  snhstantiallv 
inadecpiate  to  meet  CAA  reciuirements 
and  thus  under  CAA  authority  proposes 
a  “SIP  call.”  For  those  states  for  which 
the  EPA  proposes  a  SIP  call,  the  EPA 
akso  jnoposes  a  schedule  for  the  states 
to  suhmit  a  corrective  SIP  revision. 
Mnally,  the  EPA  is  also  proposing  to 
deny  the  recpiest  in  the  Petition  that  the 
I'iPA  discontinue  reliance  on 
interpretive  letters  from  states  to  clarify 
any  potential  amhiguitv  in  SIP 
snhmissions.  even  in  circumstam:es 
where  the  EPA  may  determine  that  tins 
approac:h  is  appropriate  and  has 
adecpiately  documented  that  a|)i)roac;h 
in  a  rulemaking  action.  This  action 
reflects  the  EPA’s  current  SSM  Policv 
for  SlPs. 

DATES:  Commen/.s’.  Comments  must  he 
received  on  or  hefore  March  2.').  2013. 

Public  Ucuring.  If  anyone  contacts  the 
EPA  nupiesting  a  ])uhlic  hearing  hy 


March  11,  2013,  we  will  hold  a  public 
hearing  on  March  12.  2013. 

ADDRESSES:  Suhmit  vonr  comments, 
identified  hy  Docket' ID  No.  EPA-HQ- 
{)AK-201 2-0322,  hy  one  of  the 
following  methods: 

•  IUtp://\viv\\’.ivgul(ilions.go\':  Follow 
the  online  in.structions  for  suhmitting 
comments. 

•  Email:  (i-and-i-(lockct@cpa.gov. 

•  Fu.v;  (202)  .'■)00-9744. 

•  A/fi//;  Attention  Docket  ID  No.  El’A- 
IlQ-OAK-201 2-0322,  II.S. 

Environmental  Protection  Agency,  EPA 
West  (Air  Docket),  1200  Penn.sylvania 
Avenue  NW.,  Mail  Code:  0102T, 
Washington,  D(i  20400.  Phuise  include  a 
total  of  two  co])ies. 

•  Hand  D(divcrv:  U.S.  Environmental 
Protection  Agency.  EPA  We.st  (Air 
Docket).  1301  Constitution  Avenue 
Northwest,  Room  3334,  Wa.shington,  DC 
20004,  Attention  Docket  ID  No.  EPA- 
HQ-()AR-201 2-0322.  Such  deliveries 
are  oidy  acc(;]ited  during  the  Docket’s 
normal  hours  of  o])eration,  and  special 
arrangements  should  he  made  for 
deliv(!ries  of  boxed  iidbrmation. 

Instructions.  Direct  vonr  comments  to 
Docket  ID  No.  EPA-1 1Q-()AR-2012- 
0322.  Th(!  I'iPA's  ])olicy  is  that  all 
comments  received  will  he  included  in 
the  public  docket  without  change  and 
may  h(!  made  available  online  at 
w’u  w. regulations. gov.  including  any 
l)ersonal  information  provided,  nnle.ss 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosun?  is  re.strictcul  hy  statute. 
Do  not  suhmit  information  that  you 
consider  to  he  CBI  or  otherwise 
protected  through  wivw.rcguUdions.gov 
or  email.  The  www.rcgnhdions.gov  Web 
site  is  an  "anonymous  access”  svstem. 
which  means  the  EPA  will  not  know 
vonr  identity  or  contact  information 
unless  yon  [irovide  it  in  the  body  of 
your  c:omment.  If  you  .send  an  email 
comment  direc:tly  to  the  EPA  without 
going  through  www. rcguIations.gov, 
your  email  address  will  he 
automatically  captured  and  included  as 
part  of  the  comment  that  is  j)laced  in  the 
public  docket  and  made  available  on  the 
Internet.  If  yon  suhmit  an  electronic 
comment,  the  EPA  recommends  that 
yon  include  your  name  and  other 
contact  information  in  the  hodv  of  vonr 
comment  and  with  any  CD  yon  submit. 
If  the  EPA  cannot  read  vonr  comment 
due  to  technical  difficulti(!s  and  cannot 
contact  yon  for  clarific;ation.  the  EPA 
may  not  lx;  able  to  considm’  your 
comment.  Electronic  files  should  avoid 
the  us(!  of  special  characters,  avoid  any 
form  of  encryj)tion,  and  he  free  of  any 
defects  or  virn.ses.  For  additional 


information  about  the  EPA's  public 
docket  visit  tin;  EPA  Docket  Center 
homei)age  at  www.cpii.gov/cpahomc/ 
dockcts.htm.  For  additional  in.structions 
on  submitting  comments,  go  to  section 
I.Ci  of  the  SUPPLEMENTARY  INFORMATION 
.section  of  this  document. 

Docket.  All  documents  in  the  docket 
ar(!  listed  in  the  www. regu lot ions.gov 
index.  Although  li.sted  in  the  indiJX, 
some  information  is  not  ])nhliclv 
available,  e.g..  CBI  or  other  information 
whose  di.sc.losnre  is  restricted  hy  .statute. 
Certain  other  mat(;rial.  .snc:h  as 
copyrighted  material,  will  he  publicly 
available  onlv  in  hard  copy.  Puhliclv 
available  docket  materials  are  available 
either  electronically  at 
www.regnlations.gov  or  in  hard  copy  at 
the  U.S.  Environmental  Protection 
Agency.  Air  Docket.  EPA/DC,  EPA  West 
Building,  Room  3334,  1301  Constitution 
Ave.  NW..  Washington.  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Fridav. 
excluding  legal  holidays.  'I’he  telephone 
ninnher  for  the  Public  Reading  Room  is 
(202)  .100-1744,  and  the  telephone 
nmnh(!r  for  the  Air  Docket  is  (202)  .100- 
1742. 

Public  Hearing:  If  a  public  hearing  is 
held,  it  will  he  held  on  March  12.  2013. 
at  the  EPA  Ariel  Ri{)s  l-iast  building. 

Room  1113,  1301  Constitution  Avenue. 
Washington,  D('.  20400.  The  ])nhlic 
hearing  will  convene  at  9  a.m.  (Eastcirn 
.Standard  'I'ime)  and  continue  until  the 
lat(!r  of  0  ]).m.  or  1  hour  after  the  last 
registered  speaker  has  s])oken.  People 
intere.sted  in  presenting  oral  te.stimony 
or  iiKiuiring  as  to  whether  a  hearing  is 
to  he  held  should  contact  Ms.  Pamela 
Long,  Air  Quality  Planning  Division, 
Office  of  Air  Quality  Planning  and 
Standards  (C104-01).  IJ..S. 

Fmvironmental  Protection  Agency. 
Research  Triangle  Park,  N(i  27711, 
telephone  (919)  141-0041,  fax  number 
(919)  141-1109,  email  address 
long.pam@epa.gov,  at  least  1  days  in 
advance  of  the  public  Inxiring  (.see 
DATES).  People  intere.sted  in  attending 
the  public  hearing  must  akso  call  Ms. 
Long  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  int(!rested  parties 
the  oj)portnnity  to  present  data,  views, 
or  arguments  concerning  the  i)roposed 
action.  ’I’he  EPA  will  make  every  effort 
to  accommodate  all  s|)eakers  who  arrive 
and  register.  A  lunch  break  is  scheduled 
from  12:30  p.m.  until  2  p.m.  Ihicau.se 
this  hearing  is  being  held  at  IJ..S. 
government  facilities,  individuals 
])lanning  to  attend  the  hearing  should  he 
l)re])ared  to  show  valiil  picture 
identification  to  the  security  .staff  in 
order  to  gain  access  to  the  meeting 
room.  In  adilition.  you  will  need  to 
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()l)tain  a  property  i)ass  for  any  per.sonal 
belongings  vou  bring  with  von.  Upon 
leaving  the  huilding,  you  will  h(! 
nupiired  to  return  this  property  pass  to 
the  security  desk.  No  large  signs  will  he 
allowed  in  the  huilding,  cameras  may 
only  h(!  used  outside  ol  the  huilding, 
and  demonstrations  will  not  he  allowed 
on  federal  ju'operty  for  .security  reasons. 
The  FPA  may  ask  clarifying  (pie.stions 
during  the  oral  prescaitations  hut  will 
not  resj)ond  to  the  presentations  at  that 
time.  Written  .statcmients  and  supporting 
information  suhmitted  during  the 
comment  j)eriod  will  he  considered 
with  the  .same  weight  as  oral  comments 
and  supporting  information  pre.sented  at 
the  j)uhlic  hearing.  If  a  hearing  is  held 
on  March  12.  2018,  written  comments 
on  the  projjosed  rule  mu.st  he 
postmarkiul  hv  April  11.  2018. 
r.ommenters  should  notifv  Ms.  Long  if 
they  will  necid  specific  (ujuipment,  or  if 


there  are  other  S])ecial  needs  related  to 
providing  comments  at  the  hearing.  Tlu; 
LI’A  will  ])rovid(!  ecjuipment  for 
commenters  to  show  ov(!rh(!ad  slides  or 
make  comi)nteriz(;d  slide  j)r(!S(!ntations 
if  we  niceivc;  special  nuiuests  in 
advance.  Oral  testimonv  will  lx;  limitcul 
to  minutes  for  each  conmumter.  The 
EPA  encourages  commentcas  to  provide 
the  fiPA  with  a  cojjy  of  thinr  oral 
testimony  (dectronically  (via  email  or 
(8))  or  in  hard  co])y  form.  Tlu;  hearing 
schedule,  including  li.sts  of  spcnikers. 
will  h(i  ])o.sted  on  the  EPA's  Weh  site  at 
\v\v\v.(;i)(i.;^()v/(iir/urb(in(nr/sii)siatus/. 
Verbatim  transcri]jts  of  the  hearings  and 
written  statements  will  be  included  in 
the  docket  for  the  rulemaking.  The  EPA 
will  make  every  effort  to  follow  the 
schedule  as  closely  as  po.ssihle  on  tlu; 
day  of  the  hearing;  however,  please;  plan 
for  the  hearing  to  run  either  ahead  of 
schedule  or  behind  schedule. 


FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  (jnestions  conc(;rning  the 
public  hearing,  please  contact  Ms. 
Pamela  Long,  U.S.  Environmental 
Protection  Agi;ncy.  Office  of  Air  Quality 
Planning  and  .Standards.  Air  Qiialitv 
Planning  Division.  ((k'i()4-l)  1 ).  Re.search 
Triangle  Park,  NO  27711.  telephone 
(nin)  .'541-0841.  fax  numh(;r  (010)  .'541- 
.'5.'5()0,  (anail  addre.ss:  loiig.iHtiu^icjni.i’ov 
(|)referred  method  for  registering). 
Questions  concerning  this  i)ro])oseil  rule 
should  he  addressed  to  Ms.  Lisa  .Sutton, 
II..S.  EPA.  Office  of  Air  Quality  Planning 
and  .Standards,  .State  and  Local 
Programs  Orou]j.  ((;.'58{)-()l ).  Research 
Triangle  Park,  N(]  27711,  telephone 
number  (5)151)  .'541-84.'5(),  email  at 
silt  ton. Iis(i@(il)(i.gov. 

SUPPLEMENTARY  INFORMATION:  For 
(inestions  related  to  a  specific  .SIP, 
j)lease  contact  the  a])])ro))riate  EPA 
Regional  Office: 


EPA 

regional 

office 

Contact  for  regional  office  (person,  mailing  address,  telephone 
No.) 

State 

1  . 

Alison  Simcox,  Environmental  Scientist,  EPA  Region  1,  5  Post 
Office  Square,  Suite  100,  Boston,  MA  02109-3912,  (617) 
918-1684. 

Connecticut,  Massachusetts,  Maine,  New  Hampshire,  Rhode  Is¬ 
land,  and  Vermont. 

II  . 

Paul  Truchan,  EPA  Region  2,  290  Broadway,  25th  Floor,  New 
York,  NY  10007-1866,  (212)  637-3711. 

New  Jersey,  New  York,  Puerto  Rico,  and  Virgin  Islands. 

Ill  . 

Harold  Frankford,  EPA  Region  3,  1650  Arch  Street,  Philadel¬ 
phia,  PA  19103-2029, (215)  814-2108. 

District  of  Columbia,  Delaware,  Maryland,  Pennsylvania,  Vir¬ 
ginia,  and  West  Virginia. 

IV . 

Joel  Huey,  EPA  Region  4,  Atlanta  Federal  Center,  61  Forsyth 
Street  SW.,  Atlanta,  GA  30303-8960,  (404)  562-9104. 

Alabama,  Florida,  Georgia,  Kentucky,  Mississippi,  North  Caro¬ 
lina,  South  Carolina,  and  Tennessee. 

V  . 

Christos  Panos,  Air  and  Radiation  Division  (AR-18J),  EPA  Re¬ 
gion  5,  77  West  Jackson  Boulevard,  Chicago,  IL  60604- 
3507,  (312)  353-8328. 

Illinois,  Indiana,  Michigan,  Minnesota,  Ohio,  and  Wisconsin. 

VI  . 

Alan  Shar  (6PD-L),  EPA  Region  6,  Fountain  Place  12th  Floor, 
Suite  1200,  1445  Ross  Avenue,  Dallas,  TX  75202-2733, 
(214)665-6691. 

Arkansas,  Louisiana,  New  Mexico,  Oklahoma,  and  Texas. 

VII  . 

Lachala  Kemp,  EPA  Region  7,  Air  Planning  and  Development 
Branch,  11201  Renner  Boulevard,  Lenexa,  KS  66219,  (913) 
551-7214.  Alternate  contact  is  Ward  Burns,  (913)  551-7960. 

Iowa,  Kansas,  Missouri,  and  Nebraska. 

VIII  . 

Adam  Clark,  Air  Quality  Planning  Unit  (8P-AR)  Air  Program,  Of¬ 
fice  of  Partnership  and  Regulatory  Assistance,  EPA  Region  8, 
1595  Wynkoop  Street.  Denver,  CO  80202-1129,  (303)  312- 
7104. 

Colorado,  Montana,  North  Dakota,  South  Dakota,  Utah,  and 
Wyoming. 

IX . 

Lisa  Tharp,  EPA  Region  9,  Air  Division,  75  Hawthorne  Street 
(AIR-8),  San  Francisco,  CA  94105,  (415)  947-4142. 

Arizona;  California;  Hawaii  and  the  Pacific  Islands;  Indian  Coun¬ 
try  within  Region  9  and  Nevada. 

X  . 

Donna  Deneen,  Environmental  Engineer,  Office  of  Air,  Waste 
and  Toxics  (AWT-107),  EPA  Region  10,  1200  Sixth  Avenue, 
Suite  900,  Seattle,  WA  98101,  (206)  553-6706. 

Alaska,  Idaho,  Oregon,  and  Washington. 

I.  (ienerai  Information 

A.  Dons  this  action  ai}j)lv  to  me? 

Entities  potentially  affected  hv  this 
rule  inclmh;  states,  l]..S.  territories,  local 
authorities,  and  eligible  tribes  that  an; 
curr(;ntlv  administ(;ring.  or  mav  in  tlu; 
future  admini.ster.  the  EPA-approv(;d 
im])lementation  plans  (“air  agencies”).' 


'TIk!  Il’.A  r<!s|)(!<:ls  tlx?  iiiii(|U(!  nliitioiisliip 
l)i!l\vi!i‘n  llu!  II..S.  ^ov(!rnin(!iit  iiiui  trilial  authoritios 
and  ai:kii(i\vl(M|a(!s  that  tribal  ciincarns  an!  luit 
int(!r(:hana(!al>U!  with  slate  concerns.  Undi!!'  the 
CAA  and  KI’A  regulations,  a  IiIIm!  may.  but  is  not 


n!(|uir(!d  to.  apply  lor  (!li<>ibililv  to  hav(!  a  tril)al 
im|)lem(!ntation  |)lan  (  111’).  For  convenii!nc(!.  we 
n!ier  to  "air  af^encies"  in  this  rulemaliiii'’ 
coll(!cli\(!ly  when  nu!anin^to  r(!rer  in  i;(!neral  to 
stales,  the  District  olColiimbia.  l)..S.  territories, 
local  air  pi!rmillin}{  aulboritiiis.  and  (!li^ibl(!  trib(!s 
that  an!  ciirr(!ntlv  adininisitM'in^.  or  mav  in  tiu! 
luliin!  administer.  l':i’A-appr(iv(!d  impl(!m(!nlalion 
plans.  1  he  M’A  not(!s  that  llu!  p(!lilion  under 
i!valualion  does  not  idcmlib’  any  sp(!ciric  prox  isions 
related  to  tribal  im|)l(!m(!ntalion  plans.  We  therddre 
niler  to  "stale"  or  "stales"  rather  ll’an  "air  agency" 
or  "air  a*;encies"  wluiii  meanin{>  to  reler  to  one. 
some,  or  all  ol  the  :i!l  slates  idiiiililied  in  the 
I’elilion.  We  also  us(!  "stale"  or  "stales"  rather  than 
"air  a}^(!ncy"  or  "air  agencies"  wh(!U  (|Uoling  or 


Tht;  EPA’s  action  on  the  Petition  is 
])otentially  of  interest  to  all  such  enliti(;s 
httcau.st;  the  EPA  is  evaluating  issues 
n;lat(;d  to  basic  CAA  reciuirenKints  for 
.SIPs.  Through  this  rulemaking,  the  EPA 
is  both  clarifying  and  a|)j)lving  its 
interpretation  of  the  (iAA  with  resjject 
to  .SIP  provisions  a])])licahle  to  excess 
emissions  during  .S.SM  (;vent.s.  In 
iiddition,  the  EPA  may  find  s])i;cific  .SIP 


paraphrasing  the  (:.\y\  or  other  document  that  us(!s 
that  term  eviiii  when  the  original  releninced  ))assage 
may  have  a])|)licability  to  lril)es  as  well. 
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provisions  in  .states  identified  in  the 
Petition  to  l)e  substantially  inadecjnate 
to  meet  CAA  r(!(|uireinents.  pursuant  to 
(lAA  section  ll()(k)(.‘)).  and  thus  those 
.stat(!s  will  potentially  la;  affected  by  this 
rnh;inaking  dir(;ctly.  For  example,  if  a 
stat(;’.s  existing  SIP  |)rovision  allows  an 
automatic  exemption  for  exc(;.ss 
(;mis.sion.s  during  periods  of  startii]), 
shutdown,  or  malfunction,  such  that 
the.se  excess  emi.ssions  do  not  constitute; 
a  violation  of  the  otherwi.se  a])])lical)le 
emission  limitations  of  tin;  SIP.  then  the 
I'iPA  may  determine  that  the  SIP 
|)rovision  is  snhstantially  inadeejuate 
l)(;cau.se  the  provision  is  inconsi.stent 
with  fundamental  reejnirements  of  the 
CAA.  This  rule  may  also  he  of  interest 
to  the  public  and  to  owners  and 
operators  of  industrial  facilities  that  are 
subject  to  emission  limits  in  SlPs, 
l)(;caus(;  it  may  r(;ciuire  chang(;s  to  state 
rnl(;.s  covering  excess  emi.ssions.  When 
finalized,  this  action  will  emhodv  the 
FPA's  ui)dated  SSM  Policy  for  SIP 
provisions  relevant  to  excess  emi.ssions 
during  SSM  events. 

//.  Whfim  ccin  /  go/  ci  copv  of  this 
document  and  other  related 
information? 

In  addition  to  h(;ing  available  in  the 
docket,  an  electronic  copy  of  this 
propo.sal  notice  will  also  he  available  on 
the  World  Wide  Web.  l‘’oIh)wing 
signature  by  the  FPA  A.ssi.stant 
Administrator,  a  copy  of  this  notice;  will 
he  post(;d  on  the  FPA’s  Web  site,  under 
SSM  SIP  Call  2013.  at  w’ww.epa.gov/cnr/ 
nrhanair/sipstatus.  In  addition  to  this 
notice,  other  relevant  documents  are; 
leK:ateel  in  the  eie)e;ket,  inedneling  a  e:e)py 
e)f  the;  Pe;titie)n  anel  e:e)pie;.s  e)f  e;ae;h  of  the 
fe)nr  guielane:e  eloenments  pertaining  te) 
e;xe:e;ss  emi.ssiems  issued  by  the  EPA  in 
1082.  1083.  1000,  and  20()1,  which  are 
eli.se:u.sse;el  in  me)re  eledail  late;r  in  this 
pre)pe),sal  ne)tie:e. 

C.  What  should  I  consider  as  I  prepare 
mv  comments? 

1.  Suhmitting  CBl.  Do  neit  submit  this 
infe)rmatie)n  te)  the;  EPA  thre)ngh 
ivww.regidations.^ov  or  email.  Cle;arlv 
mark  the  part  or  all  e)f  the;  infe)rmation 
that  ye)n  edaim  to  he;  CBI.  For  CBl 
infe)rmatie)ii  in  (33  that  ye)u  mail  te)  the; 
EPA.  mark  the  e)ntsiele;  e)f  the;  CD  as  CBI 
anel  the;n  ielentify  e;le;e;tre)nie:ally  within 
the;  CD  the  s])e;e;ifie;  infe)rmatie)n  that  is 
edaimeel  as  CBI.  In  aelelitie)n  te)  e)ne; 
e:e)m])le;te  version  e)f  the;  e:e)mme;nt  that 
inedneles  informatie)!)  edaimeel  as  CBI,  a 
e:e)py  e)f  the  e:e)nnnent  that  ele)e;s  ne)t 
e.ontain  the;  infeermation  e;laime;el  as  CBI 
innst  he  snhmitteel  fe)r  inedusion  in  the 
pnhlie;  ele)e:ke;t.  Infe)rmatie)n  .se)  markeel 
will  not  he;  eli.sede)se;el  e;xe;e;])t  in 
ace:e)rdance;  with  proceelures  .set  forth  in 


40  CFR  part  2.  Se;nel  e)r  elelive;r 
infe)rn)eitie)n  ielentifieel  as  CBI  e)nly  te)  the; 
fe)lle)wing  aelelre;.s.s:  Ke)l)e;rte)  Me)nde;s. 
OAQPS  De)e:nme;nt  (;e)ntre)l  (3fiie:e;r 
(C404-02),  IJ.S.  EPA,  Ke;se;aredi  Triangle 
Piirk,  NC  27711,  Attentie)n  De)e;ke;t  ID 
Ne).  EPA-IIQ-()AR-201 2-0322. 

2.  'l  ips  for  preparin'^  vour  comments. 
Whe;n  submitting  e:e)nune;nts,  re;memhe;r 
te): 

•  Ielentify  the;  rideamiking  by  ele)e;ke;t 
nnmher  anel  e)the;r  iele;ntifying 
informatie)!)  (snl)je;e:t  he;aeling.  Federal 
Rejgisler  elate,  anel  page;  nnmher). 

•  Fe)lle)w  elire;e;tie)ns — 'I'he;  age;ne:y  may 
a.sk  ye)n  to  re;s])onel  te)  spe;e:ifie:  epie;stie)ns 
or  e)rg<mize  e;e)mme;nts  by  re;fe;re;ne;ing  a 
Ce)ele;  e)f  Feeleral  Re;gnlatie)ns  (CiFR)  ])art 
e)r  se;e:tie)n  nnmher. 

•  Explain  why  yon  Jigree  e)r  elisagree;; 
suggest  alternative;.s  anel  substitute 
language  fe)r  ye)nr  re;e]ue;.steel  e:hanges. 

•  De;.se:ril)e;  anv  assumptions  anel 
pre)viele;  any  te;e:hnie:al  infe)rmatie)n  anel/ 
e)r  elata  that  ye)n  nseel. 

•  If  yon  e;.stimate;  pe)te;ntial  e;e)st.s  e)r 
hnrelens,  e;x])lain  he)W  yeeei  arriveel  at 
ye)nr  e;stimate;  in  suffieiient  ele;tail  to 
iille)W  fe)r  it  te)  he;  re;])re)ehie:e;el. 

•  Pre)viele;  .spe;e;ifie:  e;xample;.s  te) 
illustnite;  ye)nr  e;e)ne;e;rns,  anel  .sugge;st 
alte;rnative;.s. 

•  Ex])lain  yeenr  vie;ws  as  e:le;arly  ;is 
])e).sslhle;,  aveeieling  the  use;  e)f  |)re)fanity 
e)r  pe;r.se)nal  thre;:its. 

•  Make;  sure  te)  snhinit  ve)nr 
e:e)nune;nts  hv  the;  e;e)nune;nt  pe;rie)el 
eleaelline;  ielentifieel. 

D.  How  is  the  preamble  ort>aniy.ed? 

The;  inlormatie)!)  presenteel  in  this 
pre;aml)le  is  eerganizeel  as  folleews: 

I.  Ce;ne;reil  li)fe)rn)(itie)n 

A.  D))e;s  this  ae:li()i)  appiv  te;  me;? 

8.  \Vlie;re;  e:an  I  ge;!  a  e:e)py  of  this  (le)(:im)e;iit 
anel  e)tl)e;r  re;lat(;el  inle)rmatie)n? 

(k  Wlieit  she)ul(l  1  e:e)nsiel(;r  as  1  pre;pare;  my 
e:e)mn)e;i)ls? 

D.  lle)W  is  the;  pre;iiml)le;  organize;er:’ 

E.  What  is  the;  me;ai)ing  e)f  ke;v  te;rms  iis(;el 
ii)  this  i)()tie:(;? 

It.  ()v(;rvie;\v  e)f  Pre)])()S(;el  Rale; 

A.  lle)\v  is  tlie;  El^\  pro])e)sin«  te)  n;s])e)nel 
te)  the;  Pe;titie)n? 

H.  Whiit  eliei  the;  Pe;titie)m;r  n;e|iie;st? 

C.  To  whie:li  iiir  age;!)e:ie;s  eloes  this 

pre)|)e)se;)l  nil(;makii)g  iipjely  iinel  why? 

11.  Whiit  is  the;  EPA  ])ro|)e)sing  for  ;my  state; 
tliat  re;e:e;ive;s  Ji  fiaeliiig  e)f  siihstaiitiiil 
inael(;e|iiiu:y  emel  ii  SIP  e:aH? 

I'i.  Wliiit  iire;  pote;ntial  in)pae:ts  eai  iiffe;e:t(;el 
stiite;s  iiiiel  se)iire:(;s? 

!•’.  What  hii])p(;ns  if  iin  affe;e:t(;el  stiite;  fails 
te)  me;e;t  tl)e;  SIl’  siihmissie)!)  ele;a(iline;? 
Wl]iit  hiip|)(;i]S  in  iin  iiff(;e:t);(l  state;  in  the; 
inte;rim  pe;rie)el  stiirting  whe;n  the;  EPA 
l)re)mul”ate;s  the;  final  SIP  eiiill  emel  e;neling 
\vhe;n  the;  EPA  !i])i)re)ve;s  the;  re;e|uire;el  SIP 
re;visie)n? 

111.  Stalnleerv.  Re;gulate)ry.  anel  Pe)lie:y 
15ae:k<>re)unel 


IV.  Pre)pe)se;el  Ae:lie)n  in  Re;spe)nse;  te)  Re;e]ne;st 
Te)  Ke;se:inel  the;  EPA  Pe)lie:y  lnte;r])re;ting 
the;  CAA  Te)  Alle)w  Ap|)i'e)priate; 
Affirmative;  De;fe;nse;  Pre)visie)ns 
A.  Pe;titie)ne;r's  Ke;epie;st 
8.  The;  EPA’s  Re;spe)n.se; 

V'.  Pre)pe)se;el  Ae:tie)n  in  Re;spe)nse;  te)  Re;e|eie;.st 
fe)r  the;  EiPA's  Re;vie:w  e)f  .Spe;e:ifie:  Existing 
SIP  Pr!)visie)ns  fe)r  (;e)n.sisle;ne:v  With 
CAA  Re;e|uire;me;nts 
A.  Pe;titie)ne;r'.s  Re;eieie;st 
8.  The;  EPA's  Re;si)e)nse; 

VI.  Pre)pe)se;el  Ae;tie)n  in  Re;si)e)nse;  Te)  Re;eine;st 
That  the;  EPA  Limit  .SIP  A|)pre)Vi)l  te)  the; 
re;xl  e)f  .Stale;  Re;giiliilie)ns  ;mel  Ne)l  Re;l  v 
Upe)))  Aelelilieenal  lnte;rpre;live;  Le;lte;rs 
Ere)!))  the;  .Stale; 

A.  Pe;lilie)!i!;r's  Re;epie;sl 
8.  Tl)e;  EPA's  Re;spe)nse; 

\31.  (diirifie:ati))ns.  Re;ite;ratie)ns.  i!n)l 
Re;visi))ns  te)  the;  EP,\'s  SSM  Pe)lie;y 
A.  Apj)lie;;il)ility  e)f  En)issie)n  Lienitiitieens 
fJnring  Pe;ri))els  e)f  Startup  anel  .Shiitelow!) 
8.  Affinniitive;  De;fe;nse;  Pre)visie)ns  Dnrieeg 
Pe;rie)els  e)f  Malfnne:lie)n 
(i.  Affirmative;  I3e;fe;nse;  Pre)\  isie)ns  During 
Pe;rie)els  e)f  .Startup  iinel  .Shutele)wn 
13.  Re;lalie)nship  8e;lwe;e;n  .SIP  Pre)visie)ns 
imel  Title;  V  Re;gulalie)ns 
E.  Inte;nele;el  Effe;e:t  of  the;  EPA's  Ae:lie)n  e)n 
the;  Pe;litie)!i 

\'lll.  Le;giil  ,\uthe)ril v.  Pre)e:e;ss.  iinel  Tiening  fe)r 
SIP  Calls 

A.  .SIP  (iiill  Anthe)rilv  Unele;r  .Se;e:lie)n 
MOlkK-)) 

1.  Ce;ne;nil  .Sliilnle)r\’  Antheeritv 

2.  .Snhslimliiil  lniule;epii)e:v  e)f  Anleiiniitie: 
Exe;!nplions 

3.  .Snhslimliiil  InaeliHpiiicv  of  l)ire;i:lor's 
Disi:ri;lion  l';xi;m])lions 

4.  .Siihsliintiiil  lniiele;ipiiii;y  of  Imprope;!' 
Enfori;e;nii;nt  llise;n;tion  Provisions 

.1.  Snhstiinliiil  Inaeleiepiiicy  of  Di;fie;ie;nl 
Affirmalivi;  Di;fi;nsi;  Provisions 
8.  .SIP  (iiill  Proi:e;ss  l)neli;r  .Se;i:tie)n  ll()(k)(,5) 
(i.  .SIP  ('.all  Timing  Unili;r  .Si;i:lion  1 10(k)(,3) 

IX.  What  is  the;  Id’A  projiosing  for  i;iii:h  of  the; 
spe;i:ifie:  .SIP  provisions  ieli;nlifie;el  in  the; 
Pulitioii? 

A.  (lvi;rvii;w  of  the;  EP.‘\'s  Evaluation  of 
Spe;e;ifie:  .SIP  Provisions 

1.  Automalie;  Exeimplion  Preu'isions 

2.  Diri;i:lor's  13isi;ri;lion  Exomplion 
Provisions 

3.  .Sliili;-()nl\’  Enfe)re;e;mi;nt  l)isi:re;lie)U 
Prox’isions 

4.  Aeli;e|uae:y  of  .Mfirmative;  l)i;fe;nsi; 
Provisions 

o.  Affirniiilive;  Di;fe;nsi;  Provisions 
Appliiiiihle;  to  ii  “.Souri:i;  or  .Small  Croup 
of  .Souri:e;s" 

8.  Affi;i:le;il  .Slateis  in  EP.\  Re;gion  1 

1.  Maine; 

2.  Ne;w  I linn|)shire; 

3.  Rimele;  Isliinel 

C.  Affe;e:te;el  .Sliile;s  in  EPA  Re;gie)!i  II 

1.  Ne;w  |e;rse;y 

2.  |Re;se;rve;eli 

1).  Affe;e:te;el  .Sliile;s  in  EPA  Re;gie)n  111 

1.  lDe;liiwiire; 

2.  Ilislrie:!  of  Ceilumhiii 

3.  Virginiii 

4.  We;sl  Virginia 

E.  Affe;e:le;el  .Sliile;s  anel  Loeiiil  )uriselie:lie)ns 
in  EPA  Reegiem  IV 
1.  Alabama 
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2.  l-'lorida 
a.  (lOorgiii 

4.  KiMiliicky 

5.  KiMiliickv:  )(4r(!rs()ii  f^oiinlx' 
a.  Mississii)pi 

7.  Norlli  Carolina 
K.  North  Oarolina:  P'orsvlh  Coiintv 
9.  .Sotill)  ('.aroliiia 
1(1.  I'cninosscH! 

1 1.  ■|’(aiiH'ssoi\  Knox  ('.oiinlv 

12.  'roniiossoi!:  Slu!ll)v  (iouiitv 

I’.  AlhH:l(ul  .Stalos  in  Ko^ion  \' 

1.  Illinois 

2.  Indiana 
a.  Mi(  hi»an 
4.  Minnosota 
.a.  Ohio 

(!.  AMocItid  .Stains  in  hP.\  Rngion  \'l 

1.  Arkansas 

2.  Louisiana 

a.  Now  Mexico 
4.  Oklahoma 

II.  AlinctiHl  .States  in  Id’A  Region  VII 

1.  Iowa 

2.  Kansas 
a.  Missouri 
4.  Niihraska 

:■>.  N(!hraska:  Lincoln-Lancasttu' 

I.  Allected  .Stat(!s  in  RI’A  Riigion  VIII 

1 .  C'olorado 

2.  Montana 

a.  North  Dakota 
4.  .Sontli  Dakota 
.1.  Wyoming 

|.  ,\ir(M:t<Hl  .States  and  Local  |nrisdic.lions  in 
1'3’A  Rcigion  IX 

1.  ,\ri/.ona 

2.  Arizona:  Maricojia  Oonntv 
a.  Arizona:  IMina  C^onntx 

K.  Allected  .States  in  13’.\  Region  X 

1.  Alaska 

2.  Idaho 
a.  Oregon 

4.  Washington 

X.  .Statntory  and  Lx(H:ntive  Ordm  Reviews 
A.  Ii!x(H:ntive  Ord(!r  12K(i(i:  Regnlatorv 
I’lanning  and  Ren  ienv  ami  Lx(H:iiliv(! 
Order  laatia:  Iminoving  R(!gnlation  and 
Regnlatorv  Review 
8.  Rap(!rwork  Reduction  Act 
(;.  R(!gulatory  I'lexihilily  Act 
D.  lintnnded  Mandat(!s  Reldrin  Act 
li.  Lxcicntive  Ordiir  iaia2 — I'ederalism 
F.  li;xec:ntive  Order  iai7a — C^onsultation 
and  Coordination  With  Indian  Tribal 
(iovcM'nmenIs 

(;.  Execntivi!  Or<ler  ia()45 — Froteclion  ol 
(diildnm  I'rom  Environmental  Health 
Risks  and  .Salety  Risks 
1 1.  Ex(!cntive  Order  1  a21 1 — Actions 
(ioncerning  Regnlations  'That 
.SignilicantK  .\Hect  Energy  .Supply, 
Distribution,  or  Use 
1.  National  'T(!chnology  'TransTer  and 
Advanccanent  Act 

|.  lxxecntiv(^  Oi’diir  12H!)8 — l-’edmal  Actions 
to  Address  Environimmtal  Justice  in 
Minority  Fopnialions  and  Low-Income 
I’ojinlations 

K.  Deteninination  Under  .S(!ction  a()7(d) 

L.  Judicial  Revi(!w 
XL  .Statutorv  Anthoritv 


/i.  What  is  th(^  nu^(iiiin<’  ol  knv  I  onus 
usoci  in  this  noticoY 

luir  tin:  piirpo.si!  oi'llii.s  notice,  tlie 
idilowing  deiinitions  iilijilv  imles.s  llie 
context  indicates  otlierwise; 

Tile  terms  Act  or  (iAA  mean  or  reler 
to  tile  (lean  Air  Act. 

'Tlie  term  olfirmolivo  dofoiiso  means, 
in  tlie  context  of  an  enlbrcement 
jiroceeding,  a  response  or  deiense  put 
forward  liv  a  delendant,  regarding 
wiiicli  tlie  delendant  lias  tlie  Inirden  of 
proof,  and  the  merits  of  which  are 
independently  <md  ohjectively 
evaluated  in  a  judicial  or  admini.strative 
Jiroceeding.  By  demonstrating  that  the 
elements  of  an  affirmative  defense  have 
been  met.  a  .source  may  avoid  a  civil 
penalty  but  cannot  avoid  injunctive 
relief. 

The  terms  airogoncy  and  aiv  agonoios 
mean  or  refer  to  states,  the  District  of 
(Columbia.  II.S.  territories,  local  air 
jiermitting  authorities  with  delegated 
authority  from  the  state,  and  tribal 
authorities. 

The  term  nutoinotic  oxoinpiion  means 
a  generally  aiijilicable  jirovision  in  a  .SIB 
that  would  jirovide  that  if  certiiin 
conditions  exi.sted  ihiring  a  period  of 
excess  emissions,  then  tho.se 
exceedances  would  not  he  considered 
violations  of  the  ajijilicahle  emission 
limitations. 

The  term  dirocior's  disc:rotion 
provision  means,  in  general,  a  regulatory 
])rovision  that  authorizes  a  state 
regulatory  official  miilaterally  to  grant 
exemptions  or  variances  from  a|)])lical)le 
emi.ssion  limitations  or  control 
measures,  or  to  excuse  nonconi))liance 
with  applicable  emission  limitations  or 
control  measures,  in  spite  of  .SIP 
provisions  that  would  otherwise  render 
such  conduct  by  the  source  a  violation. 

The  term  EPA  refers  to  the  United 
.States  Knvironmental  Protection 
Agency. 

The  term  oxcoss  omissions  me:ms  the 
emi.ssions  of  air  jiollutants  from  a  source 
that  exceed  any  applicable  .SIP  emission 
limitations. 

The  term  nmlfnnotion  means  a 
sudden  and  unavoidable  breakdown  of 
process  or  control  e(|ui])ment. 

The  term  NAAQS  means  national 
ambient  air  ipialitv  standard  or 
standards.  The.se  are  the  national 
primary  and  .secondary  ambient  air 
(ptality  standards  that  the  FPA 
establishes  under  UAA  .section  10*1  for 
t:riteria  pollutants  for  pnrpo.ses  of 
jirotecting  public  health  and  welfare. 

The  term  Potition  refers  to  the  jietition 
for  ruletnaking  titled,  “Petition  to  Find 
Inadeipiate  and  (’.orrect  .Several  .State 
Implementation  Plans  under  Section 
lit)  of  the  (dean  Air  Act  Due  to  .Startup, 


.Shutdown,  Malfunction.  <md/or 
Maintenance  Provisions,"  filed  by  the 
.Sierra  Club  with  the  IxPA  Admini.strator 
on  June  .30,  201  1 . 

The  term  Ih;tiiionoi  vv.\o.rs  to  the  .Siena 
(]lnl). 

'I’he  term  shutdown  imnins.  gmierallv, 
the  cessiition  of  operation  of  a  sonrci!  for 
anv  niason. 

The  term  SIP  means  or  refers  to  a 
.State  hnplementation  Plan.  Uenerally, 
the  .St:ite  imjilementation  Plan  is  the 
collection  of  state  statutes  and 
reguhitions  ajijiroved  by  the  EPA 
liursnant  to  (JAA  section  lit)  that 
together  jirovide  for  implementation, 
maintenance,  and  enforcement  of  a 
national  ambient  air  ijuality  standard  (or 
any  revision  thereof)  under  section  100 
for  any  air  pollutant  in  each  air  ipialitv 
control  region  (or  portion  thereof) 
within  a  state.  In  some  jiarts  of  this 
notice,  statements  about  .SlPs  in  general 
also  ajiply  to  tribal  implementation 
])lans  in  genenil  even  though  not 
explicitly  noted. 

The  term  SSM  refers  to  startup, 
shutdown,  or  malfunction  at  a  source.  It 
does  not  include  jieriods  of 
maintenance  at  such  a  .source.  An  .S.SM 
event  is  a  jieriod  of  startu]),  shutdown, 
or  malfunction  during  which  there  are 
exceedances  of  the  applicable  emission 
limitations  and  thus  excess  emissions. 

The  term  SSM  Poliov  refers  to  the 
cumulative  guidance  that  EPA  has 
issued  concerning  its  interpretation  of 
(JAA  re(|iiirements  with  respect  to 
treatment  of  excess  emi.ssions  during 
jieriods  of  startui),  shutdown,  and 
malfunction  at  a  .source.  Tlie  most 
comiirehensive  statement  of  the  EPA’s 
.S.SM  Policy  prior  to  this  projio.sed 
rulemaking  is  embodied  in  a  1999 
guidance  document  di.scus.sed  in  more 
detail  in  this  jiroposal.  When  finalized, 
this  action  will  embody  the  EPA’s 
updated  .S.SM  Policy  for  SIP  provisions 
relevant  to  excess  emissions  during 
S.SM  events. 

'The  term  startup  means,  generally, 
the  setting  in  operation  of  a  source  for 
any  reason. 

II.  Overview  of  Proposed  Rule 

A.  How  is  tho  EPA  proposing  to  rosi)ond 
to  tho  Potition? 

The  I'iPA  is  projiosing  to  take  action 
on  a  petition  for  rulemaking  that  the 
Sierra  (Jluli  (the  Petitioner)  filed  with 
the  fiPA  Administrator  on  June  30.  2011 
(the  Petition).  The  Petition  concerns 
how  air  agency  rules  in  hiPA-approved 
.SlPs  treat  excess  emissions  during 
lieriods  of  startup,  shutdown,  or 
malfunction  of  industriid  jirocess  or 
emission  control  eiptijiment.  Many  of 
lhe.se  rules  were  added  to  .SlPs  and 
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a])provo(l  l)y  the  Id’A  in  the  years 
shortly  alter  the  1<)7()  ainendinents  to 
the  (iA/X,  which  for  the  first  time 
|)rovid(!d  for  the  systian  of  clean  air 
plans  that  wen;  to  he  jn'epared  hv  air 
agencies  and  approved  hv  the  FPA.  At 
that  time,  it  was  widely  l)(!lieve(l  that 
emission  limitations  .set  at  levels 
r(!]n’esenting  good  control  oftanissions 
(hiring  ])eriods  of  normal  o])eration 
could  in  some  ca.ses  not  he  met  with  the 
.same  emission  control  strategies  during 
])eriods  of  startup,  shutdown, 
maintenance,  or  malfunction. 
Accordingly,  it  was  common  for  state 
plans  to  include  j)rovi.sions  for  special, 
more  lenient  treatment  of  excess 
emissions  during  such  periods.  Many  of 
the.se  provisions  took  the  form  of 
absolute  or  conditional  statements  that 
exce.ss  emissions  from  a  .source,  when 
they  occur  outside  of  the  source’s 
normal  operations,  were  not  to  be 
considered  violations  of  the  air  agency 
rides,  i.e..  exemptions. 

Excess  emission  provisions  for 
.startup,  shutdown,  maintenance,  and 
malfunctions  were  often  included  as 
])art  of  the  original  StPs  that  the  EPA 
ajiproved  in  1671  and  1?)72.  In  the  early 
lt)7()s,  because  the  EPA  was  inundated 
with  proposed  SIl^s  and  had  limited 
exjierience  in  jiroce.ssing  them,  not 
enough  attention  was  given  to  the 
adecpiacy,  enforceahilitv,  and 
consistency  ofthe.se  jirovisions. 
(’onsiKjuently.  many  .SlPs  were 
approved  with  hroad  and  loosely- 
defined  provisions  to  control  excess 
emissions.  Starting  in  1677,  however, 
the  EP,'\  (li.scerned  and  articulated  to  air 
agencies  that  exemptions  for  excess 
emissions  during  such  periods  were 
inconsi.stent  with  certain  recjuirements 
of  the  CiAA.  The  EPA  also  realized  that 
such  provisions  allow  opportunities  for 
sources  to  repeatedly  emit  ])ollutant.s 
during  such  periods  in  (juantities  that 
could  cause  unacceptahle  air  jiollution 
in  nearby  communities  with  no  legal 
pathway  for  air  agencies,  the  EPA,  or  the 
courts  to  recpdre  the  sources  to  make 
reasonable  efforts  to  reduce  the.se 
emissions.  The  EPA  has  been  more 
careful  after  1677  not  to  give  new 
approval  to  SIP  rules  that  are 
inconsi.stent  with  the  (iAA  and  has 
issued  several  guidance  memoranda  to 
advise  states  on  how  to  avoid 
imiiermissihle  jirovisions  -  as  they 

^'1  lu!  Iiii'in  "ini|)(!rmissil)l(!  provi.sioii  "  iis  usihI 
lliroii^liout  lliis  notice!  is  "(!ncrallv  inti^ndeul  to  i'(!li!r 
to  ii  .SIP  provision  idontiliisd  hv  iho  Pclilioiuu'  that 
llu!  M’A  hclinvcs  to  lio  inconsistiint  with 
r(!(pnr(!nu!nts  of  tin;  (iAA.  ,\s  dcscrilxed  iateir  in  tliis 
notice  (.sfc  si!Ction  VIII. A),  thi!  KPA  is  proposinfi  to 
lind  a  SIP  "snhstantiallv  inadeu|nati!  "  to  inciU  (iAA 
nKpiiromcnts  where  the  hP.X  determines  that  tin; 
.SIP  incindiis  an  impermissihle  provision. 


expand  and  revise  their  SlPs.  The  EPA 
has  also  found  several  SlPs  to  he 
deficient  because  of  iirohlmnatic  .SSM 
provisions  and  calhtd  upon  the  affected 
states  to  ciinend  their  SIl’s.  However,  in 
light  of  the  other  jn  iority  work  lacing 
both  air  tigencies  and  the  EPA,  the  EPA 
has  not  to  date  initiated  a  hroiid  effort 
to  get  all  .stat(!.s  to  ntmove  impiirmissihle 
provisions  from  their  SlPs  iind  to  adopt 
other,  a])])roval)le  a|)|)roache.s  for 
addressing  exce.ss  ennssions  when 
appropriate.  Public  interiist  groujis, 
inchuling  the  Petitioner,  have  sued  the 
EPA  in  several  state-specific  ca.ses 
concerning  SIP  issues,  and  they  have 
been  urging  the  I'iPA  to  give  greater 
priority  to  addressing  the  i.ssue  of  SSM 
provisions  in  SlPs.  In  one  of  these  SIP 
cases,  the  EPA  entered  into  a  settlement 
agreement  reijuiring  it  to  respond  to  the 
Petition  from  the  Sierra  Cluh.  A  copy  of 
the  settlement  agreement  is  provided  in 
the  docket  for  this  rulemaking. ' 

As  alluded  to  earlier  in  this  notice, 
there  are  available  (iAA-consistent 
ajijn'oaches  that  can  be  incor|)orate(l 
into  SlPs  to  addre.ss  exce.ss  emissions 
(hiring  SSM  events.  While  automatic 
exemptions  and  director’s  discretion 
exemptions  from  otherwise  apjilicable 
emission  limitations  are  not  consistent 
with  the  (lAA,  SlPs  may  include  criteria 
and  procedures  for  the  use  of 
enforcement  discretion  hv  air  agency 
jiersonnel  and  apjiropriately  defined 
affirmative  defenses.  In  this  action,  the 
EPA  is  articulating  a  iiolicy  that  rellects 
this  princi])le  and  is  reviewing  the  SlPs 
from  86  states  to  determine  whether 
specific  Jirovisions  identified  in  the 
Petition  are  consi.stent  with  the  EPA’s 
SSM  Policy  and  the  (]AA.  In  some  cases, 
this  review  involves  a  close  reading  of 
the  jirovision  in  the  SIP  and  its  context 
to  discern  whether  it  is  in  fact  an 
exemjition,  a  statement  regarding 
enforcement  discretion  hv  the  air 
agency,  or  an  affirmative  defense.  Each 
state  will  ultimately  decide  how  to 
address  any  SIP  inadeijuacies  identified 
by  the  EPA  once  the  EPA  takes  final 
action.  Recognizing  that  for  some  states, 
the  EPA’s  resjion.se  to  this  Petition 
entails  reviewing  SIP  jirovisions  that 
may  date  hack  several  decades,  the  EPA 
will  work  clo.sely  with  each  of  the 
affected  .states  to  develoji  ajijirovahle 
SlPs  consistent  with  the  guidance 
articulated  in  the  final  action.  Section 
IX  of  this  notice  jiresents  the  I'iPA’s 
analysis  of  each  SIP  jirovision  at  i.ssue. 
The  EPA’s  review  also  hinges  on 

'Sac.  .Si(ltl(!iniinl  A^ii!i!ni(!iil  (ixiiculnd  Nov.  SO. 
20)  I.  to  iiddross  n  hiwsuil  liliul  l>v  .Sioriii  Clul)  and 
Wildllai'th  (liiai'dians  in  the  Unilod  .Slalo.s  IlisIricI 
(ioiirl  lor  till!  Noriluan  llistrict  otlialilornia:  Sicmi 
(,'liil>  cl  (il.  V.  Idckson.  .No.  :{:ll)-(:v-()4()(i(l-(:Kli  (N.ll. 
Cal.). 


interjiretation  of  several  relevant 
.sections  of  the  CAA.  While  the  EPA  has 
already  develojied  and  has  been 
imjilementing  the  .S.SM  Policy  that  is 
based  on  its  interjiretation  of  theCiAA, 
this  action  jirovides  the  EPA  an 
ojijiortunity  to  invite  jiuhlic  comment 
on  this  SSM  Policy  and  its  basis  in  the 
(iAA.  To  that  end.  this  notice  contains 
a  detailed  clarifying  exjilanation  of  the 
.SSM  Policy  (including  jirojiosed 
revisions  to  it).  Also,  snjijilementary  to 
this  notice,  the  EPA  is  jiroviding  a 
memorandum  to  summarize  the  legal 
and  administrative  context  for  the 
jirojiosed  action,  and  the  EPA  invites 
Jiuhlic  comment  on  the  memorandnm, 
which  is  available  in  the  docket  for  this 
rnlemaking."*  This  notice,  and  the  final 
notice  for  this  action  after  considering 
Jiuhlic  comment,  will  also  clarify  for  the 
affected  states  how  they  can  re.solve  the 
identified  deficiencies  in  their  SlPs,  as 
well  as  jirovide  all  air  agencies  guidance 
and  model  language  as  they  further 
develoji  their  .SlPs  in  the  future. 

In  snmmarv,  the  EPA  jirojioses  to 
agree  with  the  Petitioner  that  many  of 
the  identified  .SIP  jirovisions  are  not 
jiermissihle  under  the  CAA.  However, 
in  several  ca.ses  we  are  jirojiosing  to  find 
that  an  identified  .SIP  jirovision  is 
actually  one  of  the  jiermissihle 
ajijiroaches.  Of  the  86  states  covered  hv 
the  Petition,  the  Id’A  is  jirojiosing  to 
make  .SIP  calls  for  86  states. 

'I'he  I'iPA  is  aware  of  other  .S.SM- 
related  .SIP  jirovisions  that  were  not 
identified  in  the  Petition  hut  that  may 
he  inconsi.stent  with  the  EPA's 
interjiretation  of  the  CAA.  The  EPA  may 
addre.ss  the.se  other  jirovisions  later  in  a 
sejiarate  notice-and-comment  action. 

B.  What  did  //le  Pf^tilionor  request? 

The  Petition  includes  three 
interrelated  reijnests  concerning  the 
treatment  in  .SlPs  of  exce.ss  emissions  liv 
.sources  during  jieriods  of  startuji, 
.shutdown,  or  malfunction. 

First,  the  Petitioner  argued  that  SIP 
Jirovisions  jiroviding  an  affirmative 
defense  for  monetarv  jieiiidties  for 
exce.ss  emi.ssions  in  judicial  jiroceedings 
are  contrary  to  the  CAA.  Thus,  the 
Petitioner  advocated  that  the  EPA 
should  rescind  its  interjiretation  of  the 
(iAA  exjires.sed  in  the  .S.SM  Policy  that 
allows  ajijirojiriately  drawn  affirmative 
defense  jirovisions  in  .SlPs.  The 
Petitioner  made  no  distinction  between 
affirmative  defenses  for  exce.ss 
emissions  related  to  malfunction, 
startuji,  or  shutdown.  Further,  the 
Petitioner  nujuested  that  the  EPA  issue 
a  .SIP  call  nujuiring  states  to  eliminate 

'See.  Moiiuiranduin.  ".Slatutdiv.  Kogiilatdiv.  and 
I’dlidv  (Idiitdxt  lor  lids  Kul(!inakiiij’.’'  Fdl).  4.  20111. 
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all  such  affirmative  (hifense  provisions 
in  existing  .SlPs.  As  explained  later  in 
this  projinsal.  the  FPA  is  proposing  to 
grant  in  jiart  and  to  deny  in  ])art  this 
re(|uest.  The  FPA  (loi!S  not  agree  with 
the  Petitioner  that  ap|)ropriately  drawn 
affirinativi?  dden.se  provisions  for 
violations  due  to  excess  emissions  that 
result  from  malfunctions  are  contrary  to 
the  (^AA.  ami  thus  the  FPA  is  proposing 
to  denv  the  riHiuest  to  nwise  its 
interpretation  of  ihef^AA  concerning 
affirmative  defenses  for  malfunctions. 

I  lowever.  the  FPA  is  proposing  to  revi.se 
its  SSM  Policy  with  respect  to 
afllrmative  defenses  for  violations  due 
to  excess  emissions  that  occur  during 
.startu|)  and  shutdown,  in  order  to 
distinguish  between  planned  events  that 
are  within  the  source's  control  and 
unplanned  events  that  are  not.  The  FPA 
believes  that  SIP  jirovisions  should 
encourage  compliance  during  events 
that  are  within  the  source's  control,  and 
thus  affirmative  defenses  for  exce.ss 
emissions  during  planned  startu])  and 
shutdown  are  inapprojiriate.  unlike 
those  for  exce.ss  emissions  during 
malfunctions. 

Second,  the  Petitioner  argued  that 
many  existing  SIPs  contain 
impermissible  provisions,  including 
automatic  exem|)tion.s  from  ap])licable 
emission  limitations  during  SSM  events, 
director's  di.scretion  provisions  that 
provide  discretionarv  exenpitions  from 
a])|)licable  emission  limitations  during 
.SSM  events,  enforcement  discretion 
provisions  that  ajijiear  to  bar 
enforcement  bv  the  FPA  or  citizens  for 
such  excess  emissions,  and 
inap|)ropriate  affirmative  defense 
provisions  that  are  not  consistent  with 
the  recommendations  in  the  FPA's  .SSM 
Policy.  The  Petitioner  identified  sjiecific 
provisions  in  .SIPs  of  35)  states  that  it 
considered  inconsistent  with  the  (]AA 
and  explained  the  basis  for  its 
objections  to  the  jirovisions.  As 
explained  later  in  this  proiiosal.  the  FPA 
agrees  with  the  Petitioner  that  some  of 
the.se  existing  .SIP  provisions  are  legallv 
impermissible  and  thus  propo.ses  to  find 
such  provisions  “substantiallv 
inadeijuate" '■  to  meet  (;AA 
re(|uirement.s.  Among  the  reasons  for 
l^PA's  projiosed  action  is  to  eliminate 
provisions  that  interfere  with 
enforcement  in  a  manner  prohibited  by 
the  C.AA.  .Simultaneously,  the  FPA 
jiropo.ses  to  issue  a  .SIP  call  to  thi;  states 
in  (luestion  reijuesting  corrective  .SIP 
submissions  to  revise  their  .SIPs 
accordingly.  For  the  remainder  of  the 
identified  provisions,  however,  the  FPA 


'■Tlu!  liTin  ''siil>stiinti<illv  iiiii(l(K|uat(!''  is  usiul  in 
llu!  (;.\.\  and  is  di.sc.nssiKl  in  detail  in  s(!(:tii)n  \’lll..\ 
iil  lliis  nnlicd. 


disagrees  with  the  contmitions  of  the 
Petitioner  and  thus  proposes  to  deuv  the 
Petition  with  resptict  to  those  provisions 
and  to  take  no  furtluir  tiction.  Tlu;  liPA's 
action  on  this  portion  of  the  Petition 
will  assunt  that  thit.se  .SIPs  cotnplv  with 
the  fundament.d  nuiuirements  of  tlu; 
(^AA  with  respect  to  the  triiiitment  of 
exce.ss  emissions  during  pmiods  of 
startup,  shutdown,  or  malfunction.  Tlu; 
majority  of  the  .SIP  calls  that  FPA  is 
])roposing  in  this  action  implinnent  the 
FPA's  longstanding  int(!r])retation  of  the 
(;AA  through  multi|)l(!  itinations  of  its 
.S.SM  Policy  In  a  few  instances, 
however,  the  FPA  is  also  proposing  a 
.SIP  call  to  addre.ss  the  issue  of 
affirmative  defensiKs  during  jieriods  of 
planned  startup  and  shutdown,  because 
the  FPA  is  revising  its  ])rior 
interpretation  of  the  ("AA  to  distinguish 
betweiiu  violations  due  to  (!xc(!.ss 
mni.ssions  that  occur  during 
mallunctions  and  violations  due  to 
exc(;.ss  emissions  that  occur  during 
planned  startu|)  and  shutdown,  which 
are  mod(!s  of  normal  source  operation. 

Third,  tlu;  Petitioner  argued  that  the 
FPA  should  not  rely  on  intiapndive 
leltiu's  from  stat(;s  to  resolve  anv 
ambiguitv,  or  percinved  ambiguitv.  in 
state  r(;gulatorv  provisions  in  .SIP 
submissions.  Tlu;  Petitioner  reasoiuul 
that  all  ri;gulatory  ])rovi.sions  should  be 
cl(!ar  and  unambiguous  on  their  face 
and  that  any  r(!lianc(!  on  intiupretive 
hitters  to  alleviate  fai;ial  ambiguity  in 
.SIP  provisions  can  lead  to  later 
problems  with  com])liance  and 
enforceiiKint.  Fxtrapolating  from  siiveral 
instances  in  which  the  basis  for  the 
original  approval  of  a  .SIP  provision 
related  to  exce.ss  emi.ssions  during  .S.SM 
events  was  arguably  not  clear,  the 
Petitioner  contended  that  the  FPA 
should  never  use  inter])retive  letters  to 
resolve  such  ambiguities.  As  ex])lained 
later  in  this  projiosal.  the  FPA 
acknowledges  the  concern  of  the 
Petitioner  that  jirovisions  in  .SIPs  should 
be  clear  and  unambiguous.  However, 
the  FPA  does  not  agree  with  the 
Petitioner  that  relianci;  on  interjiretive 
letters  in  a  rulemaking  context  is  never 
a|)|)ro])riate.  Thus,  the  FPA  is  jirojiosing 
to  deny  the  reijnest  that  actions  on  .SIP 
submissions  never  rely  on  interjnetive 
l(!tt(!rs.  Instead,  the  liPA  exjilains  how 
jirojier  documentation  of  reliance  on 
interjiretive  letters  in  notice-and- 
comment  rulemaking  neverthehiss 
addres.s(!s  the  jnactical  concerns  of  the 
Petitioner. 

The  FPA  .solicits  comment  on  its 
jirojiosed  nisjionse  to  the  overarching 
issues  ill  the  Petition,  and  in  jiarlicular 
on  its  jirojiosed  action  with  resjiect  to 
each  of  the  sjiecific  existing  .SIP 
Jirovisions  identified  in  the  Petition  as 


inconsistent  with  the  reijuirements  of 
the  (;AA.  Through  this  action  on  the 
Petition,  the  FPA  is  clarifying,  restating, 
and  revising  its  .SSM  Policy.  When 
finalized,  this  action  will  embody  the 
Id’A's  ujidated  .S.SM  Policy  for  .SiP 
Jirovisions  relevant  to  exce.ss  emissions 
during  .S.SM  events. 

C.  To  which  (lir  agencies  does  this 
proposed  rideinaking  apply  and  why? 

In  general,  the  jirojio.sal  may  be  of 
interest  to  all  air  agencies  because  the 
FPA  is  clarifying,  restating,  and  revising 
its  longstanding  .S.SM  Poliev  with 
resjiect  to  what  the  C^AA  reijuires 
concerning  .SIP  jirovisions  relevant  to 
excess  emi.ssions  during  jieriods  of 
startuji.  shutdown,  and  malfunction.  For 
examjile,  the  FPA  is  denying  the 
Petitioner's  reejuest  that  the  FPA  re.scind 
its  interjiretation  of  the  CAA  to  allow 
ajiprojiriately  drawn  affirmative  defense 
Jirovisions  ajijilicable  to  malfunctions, 
as  exjilained  in  liPA  guidance 
documents  on  this  tojiic.  The  FPA  is 
clarifying  or  revising  its  jirior  guidance 
with  resjiect  to  .several  issues  in  order  to 
ensure  that  future  .SIP  submissions,  not 
limited  to  those  that  affected  states 
make  in  resjion.se  to  this  action,  are  fully 
consistent  with  the  (lAA.  For  examjile, 
the  FPA  is  revising  its  jirior  guidance 
concerning  whether  the  (’.AA  allows 
affirmative  defense  jirovisions  that 
ajijily  during  jieriods  of  jilanned  starluji 
and  shutdown.  This  jirojiosal  akso 
addresses  the  u.se  of  interjiretive  letters 
for  jiurjioses  of  FPA  action  on  .SIPs. 

In  addition,  the  jirojiosal  is  directly 
relevant  to  the  states  with  .SIP 
Jirovisions  identified  in  the  Petition  that 
the  Petitioner  alleges  are  inconsistent 
with  CAA  reijuirements  or  with  the 
FPA's  guidance  concerning  .SIP 
Jirovisions  relevant  to  excess  emissions. 

The  FPA  is  jirojiosing  either  to  grant 
or  to  deny  the  Petition  with  resjiect  to 
the  sjiecific  exi.sting  .SIP  jirovisions  in 
each  of  35)  states  identified  by  the 
Petitioner  as  allegedlv  inconsistent  with 
the  CAA.  The  35)  states  (comjirising  4(i 
state  and  local  authorities  and  no  tribal 
authorities)  are  listed  in  table  1.  “List  of 
States  with  SIP  Provisions  for  Which  the 
FPA  Projioses  Fither  to  Crant  or  to  Deny 
the  Petition,  in  Whole  or  in  Part."  After 
evaluating  the  Petition,  the  FPA  is 
jirojiosing  to  grant  the  jietition  with 
resjiect  to  one  or  more  jirovisions  in  38 
states  of  the  35)  states  listed,  and  these 
are  the  states  for  which  the  jirojiosed 
action  on  jietition,  according  to  table  1, 
is  either  “Crant”  or  “Partially  grant, 
jiartially  deny.”  (;onversely,  the  FPA  is 
jirojiosing  to  deny  the  jietition  with 
resjiect  to  all  jirovisions  that  the 
Petitioner  identified  in  3  of  the  35) 
states,  and  these  (Idaho,  Nebra.ska,  and 
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(Inigon)  are  tlie  states  for  whieli  the 
propo.sed  action  on  petition,  according 
to  tal)le  1 .  is  “Deny.” 

For  each  of  the  states  for  which  the 
FPA  j)ropo.s(!.s  to  grant  or  j)artiallv  to 
grant  tlie  FiJtition.  the  Id’A  ])ro])oses  to 
find  that  one  or  more  particular 
|)rovisions  in  tlie  .stat(;’s  exi.sting  SIl^ 
identified  liy  the  l^etitioner  are 
sniistantially  inadtupiate  to  meet  tlie 
r(!(]nirenient.s  of  the  CiAA.  I’lius.  the  EFA 


also  proposes  to  promulgate  a  SIP  call 
to  each  of  those  .states,  recjuiring  the 
state  to  correct  those  jiarticular  SIP 
provisions,  in  accordance  with  the  SIP 
call  jiroce.ss  of  CAA  section  1 1  ()(k)(.'i). 
The  SIP  calls  apply  only  to  those 
s|)ecific  provisions,  and  the  .sco|)e  of 
each  of  the  SIP  calls  is  limited  to  those 
provisions. 

For  each  of  the  states  for  which  the 
FPA  jiroposes  to  denv  or  to  ])artiallv 


deny  the  Petition,  the  EPA  proposes  to 
find  that  particnlar  jirovisions  in  the 
exi.sting  SIP  identified  by  the  Petitioner 
are  consi.stent  with  the  reipiirements  of 
the  C.AA  and  thus  not  snhstantiallv 
inadecjuate  to  meet  the  nKiuirements 
|)ursnant  to  (lAA  section  1  l()(k)(.'i). 
Tims,  the  EPA  proposes  to  take  no 
action  with  respect  to  those  states  for 
tho.se  particular  SIP  provisions. 


Table  1— List  of  States  With  SIP  Provisions  for  Which  the  EPA  Proposes  Either  To  Grant  or  To  Deny  the 

Petition,  in  Whole  or  in  Part 


EPA  region 

State 

Proposed  action  on  petition 

1  . 

Maine  . 

Grant. 

New  Hampshire  . 

Partially  grant,  partially  deny. 

Rhode  Island  . 

Grant. 

11  . 

New  Jersey . 

Partially  grant,  partially  deny. 

Ill  . 

Delaware . 

Grant. 

District  of  Columbia  . 

Partially  grant,  partially  deny. 

Virginia . 

Grant. 

West  Virginia . 

Grant. 

IV  . 

Alabama . 

Grant. 

Florida  . 

Grant. 

Georgia  . 

Grant. 

Kentucky  . 

Grant. 

Mississippi  . 

Grant. 

North  Carolina  . 

Grant. 

South  Carolina  . 

Partially  grant,  partially  deny. 

Tennessee  . 

Grant. 

V  . 

Illinois . 

Grant. 

Indiana  . 

Grant. 

Michigan  . 

Grant. 

Minnesota  . 

Grant. 

Ohio  . 

Partially  grant,  partially  deny. 

VI  . 

Arkansas  . 

Grant. 

Louisiana  . 

Grant. 

New  Mexico  . 

Grant. 

Oklahoma  . 

Grant. 

VII  . 

Iowa  . 

Partially  grant,  partially  deny. 

Kansas  . 

Grant. 

Missouri  . 

Partially  grant,  partially  deny. 

Nebraska  . 

Deny. 

VIII  . 

Colorado  . 

Partially  grant,  partially  deny. 

Montana  . 

Grant. 

North  Dakota  . 

Grant. 

South  Dakota  . 

Grant. 

Wyoming  . 

Grant. 

IX  . 

Arizona . 

Partially  grant,  partially  deny. 

X  . 

Alaska  . 

Grant. 

Idaho  . 

Deny. 

Oregon . 

Deny. 

Washington  . 

Grant. 

For  each  state  for  which  the  jiropo.sed 
action  on  the  Petition  is  either  “Grant” 
or  “Partially  grant,  partially  deny,”  the 
I'iPA  pro|K)ses  to  find  that  certain 
s|)ecific  jirovisions  in  each  state's  SIP 
are  suhstantiallv  inadeijuate  to  meet 
CAA  recjuirements  for  the  reason  that 
these  jirovisions  are  inconsistent  with 
the  CAA  with  regard  to  how  the  state 
treats  exce.ss  emissions  from  sources 
during  jieriods  of  startuji.  shutdown, 
and  malfunction.  The  EPA  believes  that 
certain  sjiecific  jirovisions  in  these  SlPs 
fail  to  meet  fundamental  statutory 


recjuirements  intended  to  jirotect  the 
NAAQS.  jirevention  of  significant 
deterioration  (PSD)  increments,  and 
visibility.  Ecjually  inijiortantly,  the  EPA 
believes  that  the  same  jirovisions  may 
undermine  the  ability  of  states,  the  EPA. 
and  the  jiublic  to  enforce  emission 
limitations  in  the  SIP  that  have  been 
relied  ujion  to  ensure  attainment  or 
maintenance  of  the  NAAQS  or  to  meet 
other  CAA  recjuirements. 

For  each  .state  for  which  the  jirojiosed 
action  on  the  Petition  is  either  “Crant” 
or  “Partially  grant,  jiartially  deny,”  the 


EPA  is  also  jirojiosing  in  this 
rulemaking  to  call  for  a  SIP  revision  as 
necessary  to  correct  the  identified 
jirovisions.  The  SIP  revisions  that  the 
EPA  is  jirojiosing  to  reijuire  will  rectify 
a  number  of  different  tvjies  of  defects  in 
exi.sting  SIPs,  including  automatic 
exeiujitions  from  emi.ssion  limitations, 
imjiermissilile  director's  di.scretion 
jirovisions,  enforcement  di.scretion 
jirovisions  that  jiurjiort  to  bar 
enforcement  by  the  EPA  or  through  a 
citizen  suit,  and  affirmative  defense 
jirovisions  that  are  inconsistent  with 


CAA  r(K|uir(!iii(‘nts.  A  corruclivo  SIP 
revision  ;i(l(lr(!ssin‘>  automatic  or 
impermissible  discretionary  exemptions 
will  ensure  that  excess  emissions  durinu 
periods  ol  startup,  shutdown,  and 
mallunction  are  treated  in  accordance 
with  CAA  re(]uirements.  Similarly,  a 
corrective  SIP  revision  addressing 
amhiguity  in  who  may  (mlbrce  against 
violations  of  these  emi.ssion  limitations 
will  al.so  ensure;  that  (^AA  re(|uirements 
to  jirovide  lor  enforcement  are  met.  A 
SIP  revi.sion  to  rectify  deficiencies  in 
alfiimative  dedense!  provisions  will 
assure  that  such  defenses  are  only 
available  when  sourceis  have  met  the 
criteria  that  justify  their  being  shielded 
Irom  monetary  jjenalties  in  an 
eaiforcement  action.  The  jiarticular 
provi.sions  for  which  the  EPA  is 
re(|uirmg  SIP  revisions  are  summarized 
in  .section  IX  of  this  notice.  Many  of 
the.se  jirovisions  were  added  to  the 
ni.spective  SIPs  many  years  ago  and 
have  not  been  the  subject  of  action  hv 
the  state  or  the  EPA  since. 


ac.hieve  the  neces.sary  .SIP  improvinnents 
as  ex])editiously  as  practicable. 


D.  II  hat  is  the  EPA  iJroposing  fov  auv 
state  that  receives  a  fin(h'n<>  of 
suhstantial  inadeipiacy  and  a  SIP  c(dl? 

li  the  EPA  finalizes  a  finding  of 
substantial  inadecpiacv  and  i.ssues  a  SIP 
call  for  any  state,  the  EPA’s  final  action 
will  establish  a  deadline  by  which  the 
.state  must  make  a  .SIP  submission  to 
recrtily  the  diTiciencv.  Pursuant  to  (]AA 
suction  110(k)(.M.  the  EPA  has  authority 
to  .set  a  SIP  suhmission  deadline  iii)  to  ' 
1H  months  from  the  date  of  the  final 
iinding  of  suhstantial  inade{|uacy. 
/V-cordingly.  the  EPA  is  projiosing  that 
if  It  promulgates  a  final  finding  of 
.suh.stantial  inadecpiacy  and  a  SIP  call  for 
a  state,  the  EPA  will  establish  a  date  18 
months  from  the  date  of  iiromnlgation  of 
the  final  finding  for  the  state  to  respond 
to  the  SIP  (;all.  If.  for  examjile.  the  EPA’s 
final  findings  are  signed  and 
di.s.seminated  in  August  2018.  then  the 
SIP  submission  deadline  for  each  of  the 
•states  subject  to  the  final  SIP  call  would 
fall  m  E(;hruary  201. 5.  Thereafter,  the 
EPA  will  niview  the  adeejuaev  of  that 
new  .SIP  submission  in  accordance  with 
the  CAA  recpiirements  of  .sections 
110(a).  llO(k).  1 10(1).  and  108. 
including  the  EPA's  interpretation  of  tin; 
l.AA  ndlectml  in  the  SSM  Policy  as 
clarified  and  updated  through  this 
rulemaking.  The  EPA  believes  that 
•shites  should  !)(•  provided  the  maximum 
time  allowable  under  CAA  .section 
llOlkK.I)  in  order  to  have  sufficient  time 
to  make  appropriate  SIP  revisions 
following  their  own  SIP  development 
process.  Such  a  schedule  will  allow  for 
the  nece.s.sary  SIP  development  jnocess 
to  correct  the  deficiencies  vet  still 


^  E.  1 1  'hat  are  potential  impacts  on 
affected  states  and  sonrees? 

'f’lie  issuance  of  a  SIP  call  would 
recjuire  an  affected  state  to  take  action 
to  revise;  its  .SIP.  That  ae:tie)n  hv  the  stale 
may,  in  turn,  aflee.l  ,se)ure:e;s  a.s'ele;.se;rihi;el 
he;le)w.  I  he;  .stale;.s  that  wenilel  re;e:e;ive;  a 
SIP  e;all  will  in  ge;ne;ral  have;  eijiliems  as 
tei  e;x<ie:tly  he)w  tei  re;vi.se  their  SIPs  In 
re;.si)on.se  tei  a  SIP  call,  a  .state;  re;la'in.s 
hreiael  eli.se:re;tie)n  e:e)ne:e;rning  heiw  lei 
revi.se  its  SIP.  sei  lemg  as  that  re;visie)n  is 
exmsistent  with  the  re;e]uire;ment.s  eif  the 
CAA.  .Senne;  ineivi.siems  that  may  he 
ide;ntifie;el  in  a  final  SIP  e:all.  fen  (;xample; 
an  aulennatie:  e;xemptie)n  iireivisiem. 
wenilel  have;  to  he;  re;me)ve;el  entirely  anel 
an  aflee;te;el  .senire.e  e.enilel  nei  lemger 
depenel  em  the;  e;xe;m|)lion  to  aveiiel  all 
liability  for  e;xe;e;s.s  emissiems.  Senne 
e)lhe;r  preivisiems.  feir  e;x;im])le;  ;i 
])re)hle;matie:  e;nfe)re:e;me;nl  eli.se:re;tiem 
ineivisiem  eir  affirmiitive  ele:fe;n.se; 
pie)\isiem.  e:enilel  e;ilhe;r  he;  re;me)\’e;el 
e;ntire;ly  frenn  the  SIP  or  re;taine;el  if 
re;vi.se;el  a|)i)re)priate;ly.  in  ae;e:e)relane;e; 
with  the;  EPA’s  inte;ri)re;tatie)n  eif  the; 

(.AA  as  ele;.se;rihe;el  in  the;  EPA’s  SSM 
Peilie.y.  Flu;  EPA  ne)le;s  that  if  a  stale; 
re;me)ve;s  a  SIP  jn-eivisiem  that  |)e;rlain.s  to 
the;  state;  s  i;xe;re;i.se;  eif  e;nfe)re:e;me;nl 
eli.se;re;tion.  this  re;nie)val  wenilel  neit  affe;e;t 
th(!  (ihility  of  tlio  to  ti])])lv 
eliseaeiliem  in  its  e;nfe)re;e;nie;nt  iireigram.  It 
wenilel  make;  the  e;xe;re:i.se;  eif  siieih 
elisea'etiein  eaisei-hy-eaise;  in  iiciture;. 

Ill  aelelitiem,  affe;e;te;el  stateis  may 
edioeise  tei  consieler  rea.sseissing 
liartieailar  enni.ssiein  limitatieins.  feir 
eixample  tei  eletermine;  whether  theise 
limits  e:an  he;  re;vi.se;el  such  that  well- 
inanageel  emissions  eluring  jilanneel 
eiiieiratieins  such  as  startup  anel 
.shutelown  wenilel  not  e;xe:e;e;el  the;  reviseel 
emission  limitatiein.  while;  still 
preilee;ting  air  epiality.  .Sue:h  a  revisiein  eif 
an  enni.ssiein  limitatiein  may  ne;e;el  to  he; 
.suhmitteel  ;i.s  a  .SIP  re;visiein  feir  EPA 
appreival  if  the;  existing  limit  tei  he; 
ediangeel  is  alre;aely  inedueleel  in  the;  SIP 
eir  if  the;  e;xisting  .SIP  re;lie;,s  on  the; 
parlie.ular  e;xisting  enni.ssiein  limit  tei 
ine;e;t  a  CAA  re;e|uire;me;nt.  In  snedi 
inslaiuHis,  the  EPA  wenilel  re;vie;w  the; 

SIP  re;visiein  for  e:ein.sisle;ne:y  with  all 
ap]ilie:ahle;  CAA  re;e|uire;me;nl.s.  A  stale; 
that  e;heieise;s  lei  reivi.se;  parlie.ular 
enni.ssiein  limitatieins,  in  aelelition  tei 
remeiving  the;  a.spe;e:l  eil  tin;  existing 
Jireivisiein  that  is  ine;einsisle;nl  with  CAA 
reieiuirennenils.  exnilel  ineduelo  lhei.se; 
re;vi.sion.s  in  the;  .same;  SIP  suhmi.s.siein  ' 
that  aelelri;.s.se;.s  the;  .S.SM  jireivisieins  ^ 

iele;ntifie;el  in  the;  .SIP  exdl.eiril  exnild 
suhmit  the;m  .se;par;ite;ly.  t 


I  he;  imjilicatieins  feir  a  re;gul;iti;el 
.senirex;  in  a  giveni  state,  in  tennis  eif 
wheilheranel  heiw  it  wenilel  ]ieite;ntiallv 
have  lei  e.hange;  its  eiepiijiinent  eir 
prae:tie:e!s  in  eireleir  lei  eipenxite;  with 
ennissieins  that  eximjily  with  the;  re;vi.se;el 
•SIP.  will  eleipeniel  on  tin;  nature;  anel 
fre;eiue;ne:y  eif  tin;  .seinre.e’s  SSM  eivenils 
anel  heiw  the;  slate;  has  edieisen  lei  reivi.se; 
the;  .SIP  tei  adelress  eixexi.ss  enni.ssieins 
(  uring  SSM  events.  The  EPA  reiexignizeis 
ffiat  after  all  the  reisiieinsive;  SIP 
reivisieins  are;  in  plaex;  anel  are;  heiing 
iiii|)le;me;nte;el  hv  the  stateis.  .some 
.sourexis  imiy  neieel  tei  take;  steijis  lei  heitteir 
exintrol  eiinkssions  .so  as  tei  e;omply  with 
emi.ssiein  limits  e.eintinueiusly,  as 
leiepiireiel  by  the  CAA,  eir  lei  ine:re;a.se 
elunihility  eil  eximpeinenits  anel 
ineiniteiring  systems  tei  deitee.t  anel 
meinage;  malfunctieins  prennptly.  If  a 
state  eltieds  to  have;  aiijirei]iriate;ly  elrawn 
attirmative  eleifense  preivisiems,  heiweiver, 
sue:h  soure.eis  may  neit  he;  liable  for 

for  miv  e;xe.e;e;elanex;.s. 

1  he  El  A  Reigieimil  Qffiexis  will  weirk 
with  stateis  tei  hel]i  them  unelerstanel 
their  eiptieins  anel  the  peilential 
exinseieiuene.eis  feir  seiurexis  as  the;  stateis 
pieipare;  their  SIP  reivisieins  in  reisiiem.se; 
tei  the  .SIP  exills. 


What  happens  if  an  affected  state 
Jails  to  meet  the  SIP  snhmission 
deadline? 

If.  in  the;  future,  the  EPA  finels  that  a 
.state;  that  is  sulijeie;!  to  a  SIP  exill  has 
faileiel  to  suhmit  a  exnnpleite;  SIP  reivisiein 
as  re;e]uire;el  by  the;  fimil  rule;,  eir  the;  EPA 
e  isapiiroveis  siiedi  a  SIP  reivisiein,  then 
the;  finelmg  or  elisaiiiireival  wenilel  trigger 
;iii  eihligatiein  for  the;  EPA  to  inipei.se;  a 
feekinil  imiiknnentalion  plan  (FIP) 
witliin  24  months  after  that  elate.  In 
aelelitiem,  if  a  slate;  fails  tei  make  the 
n;e|uire;ei  SIP  revi.sion.  eir  if  the  EPA 
elisapineives  the  reieiuireiel  SIP  reivisiein. 
then  eitheir  eveint  e;an  al.so  triggeir 
inanelateirv  18-meinth  anel  24-meinth 
sanedions  edeieiks  uiieleir  CAA  seeition 
179.  The;  twei  .sanedieins  that  apply  uneler 
CAA  seiediein  17n(h)  are;  the;  2-tei-1 
emiission  eiffset  reepiirennent  for  all  ne;w 
anel  meielifieiel  meijeir  seiure.xis  suhjeied  tei 
the;  neinattiiimnemt  ne;w  seiurex;  re;\'iew 
JJieigiam  anel  reistrieitieins  ein  highwav 
funding.  Meire;  eletails  exinexirning  the 
timing  anel  jireiexi.ss  of  the;  SIP  call,  anel 
peilential  exinse;e|ue;nex;.s  eif  the;  SIP  call, 
are;  preivieleel  in  seie.liein  VIll.B  of  this 
neitiexi. 

C.  If  7m/  happens  in  an  affected  state  in 
the  interim  period  starting  when  the 
EPA  promulgates  the  final  SIP  call  and 
ending  when  the  EPA  apjiroves  the 
required  SIP  revision? 

If  the  EPA  issueis  a  final  SIP  exill  to  a 
state,  that  actiein  aleine  will  neit  exiu.se 
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any  automatic  change  in  tlie  legal  status 
of  the  existing  affected  ])rovision(s)  in 
the  SIP.  During  the  time  that  the  state 
takes  to  develop  a  SIP  nndsion  in 
accordance  with  the  SII^  call  and  the 
time  that  the  FPA  tak(;s  to  evaluate  and 
act  upon  the  .SIl’  revision  pursuant  to 
(lAA  section  1  l()(k),  the  existing 
affected  SIP  ])rovision(s)  will  remain  in 
place.  The  EPA  notes,  howev(!r.  that  the; 
state  regulatory  revisit)ns  that  the  state 
has  adopted  and  suhmitted  for  .SIP 
a])proval  will  most  likely  he  already  in 
effect  at  the  state  level  during  tlu; 
pendency  of  the  EPA’s  evaluation  of  and 
action  u])on  the  new  .SIP  suhmission. 

The  EPA  recognizes  that  in  the 
int(;rim  period,  there  may  continue  to  he 
instance's  of  cixce.ss  emissions  that 
adversely  imi)act  attaimnemt  and 
maintenance  of  the  NAAQS.  intcii  fere 
with  PSD  increments,  interfere;  with 
visibility,  and  cause  other  adverse 
const:(]uenc(;s  as  a  result  of  the 
impermissihle  provisions.  How(;ver, 
given  the  net;d  to  lesolve  th(;se 
longstanding  .SIP  deficiencies  in  a 
careful  and  comj)rehensive  fashion,  the 
EPA  believes  that  providing  sufficient 
time  for  th(;se  corrections  to  oc:cnr  will 
ultimately  he  the  best  course  to  ensure 
the  ultimate  goal  of  eliminating  the 
inappropriate  .Sll’  provisions  and 
re])lacing  thcan  with  ])rovisions 
consistent  with  (lAA  recpurenu;nts. 

III.  Statutory,  Regulatory,  and  Policy 
Background 

The  Petition  raised  issu(;s  related  to 
(;xcess  emi.ssions  from  sources  during 
|)(;riods  of  startu]),  shutdown,  or 
malfunction,  and  to  the  c;orr(;ct 
aj)jn’oach  to  these  c;xces.s  emi.ssions  in 
.SIPs.  In  this  c:ontc;xt,  ‘‘excc;s.s  emi.ssions” 
are  air  emissions  that  exceed  the 
(jtlu;rwi.se  applicable  emission 
limitations  in  a  .SIP,  ;.e.,  emissions  that 
would  he  violations  of  such  emission 
limitations.  The  ejuestion  of  how  to 
address  excess  emissions  correctly 
during  startup,  shutdown,  and 
malfunction  evc;nts  has  ])os(;d  a 
challenge  since  the  incej)tion  of  the  SIP 
])rogram  in  the  197()s.  The  primary 
ohj(;ctive  of  state  and  federal  n;gnlators 
is  to  ensure  that  sources  of  emissions 
are  suhj(;ct  to  ap])ro])riate  canission 
controls  as  necessary  in  ord(;r  to  attain 
and  maintain  the  nAaQ.S,  protect  P.SD 
increments.  j)rotect  visibility,  and  meet 
other  statutory  reepnrements.  (lenerallv, 
this  is  achieved  through  enforceable 
emission  limitations  on  sources  that 
apply,  as  reepdred  by  the  (’.AA. 
c;ontinuously. 

.Several  key  statutory  provisions  of  the 
(iAA  are  relevant  to  the  EPA's 
evaluation  of  the  Petition,  d’he.se 
])rovisions  relate  generally  to  the  basic 


legal  re(pnrements  for  the  content  of 
.SIPs,  the  authority  and  resj)onsil)ility  of 
air  agencies  to  develo|)  such  .SIPs,  and 
the  EPA’s  authority  and  responsihilitv 
to  review  and  apjjrove  .SIP  submissions 
in  tin;  first  instance,  as  w(;ll  as  the  EPA’s 
authority  to  r(;(|uir(;  improvem(;nts  to 
SIPs  if  the  EPA  later  determines  that  to 
he  necessary  for  a  .SIP  to  meet  (iAA 
re(iuir(;ments.  In  addition,  the  P(;tition 
rai.s(;d  issues  that  pertain  to  enforcement 
of  provisions  in  a  .SIP.  The  (;nforcement 
issu(;s  relate  generally  to  what 
con.stitutes  a  violation  of  an  emission 
limitation  in  a  .SIP,  who  may  seek  to 
enforce;  against  a  source  for  that 
violation,  and  whether  the  violator 
should  he  subject  to  monetary  penalties 
as  well  as  other  forms  of  judicial  relief 
for  that  violation. 

The;  EPA  has  a  longstanding 
inter]n'etation  of  the  (]AA  with  respect 
to  the  treatment  of  excess  emissions 
during  jjeriods  of  .startnj),  shutdown,  or 
malfunction  in  .SIPs,  3’his  statutorv 
int(;r])retation  has  h(;en  expre.ssed, 
reit(;rated,  and  elahorat(;d  upon  in  a 
.seri(;s  of  guidance  documents  issued  in 
1982,  1983,  1999.  and  2001.  In  addition, 
the  EPA  has  apjjlied  this  inter])retation 
in  individual  rnl(;making  actions  in 
which  tin;  EPA:  (i)  A])i)roved  .SIP 
suhmissions  that  were  consistent  with 
the  EPA’s  interpr(;tation; (ii) 
disapj)roved  .SIP  suhmissions  that  were 
not  consisti;nt  with  this  interpr(;tation:  ^ 
(iii)  itself  promulgated  regulations  in 
FIPs  that  wen;  consistent  with  this 
interpretation;**  or  (iv)  i.ssn(;d  a  .SIP  call 
reejuiring  a  state  to  revise;  an 
imp(;rmissihle  .SIP  jerovision.*' 

The  EPA’s  .SSM  Poliev  is  a  poliev 
statement  and  thus  constitutes 
guidance.  As  guidance,  the  S.SM  Policy 
does  not  hind  states,  the  EPA,  or  other 
parties,  hut  it  does  reflee;t  the  EPA’s 
interinetation  of  the  statutory 
requirements  of  the  CAA.  'I’he  EPA’s 
evaluation  of  any  .SIP  provision, 
whether  prospectively  in  the  case  of  a 
new  provision  in  a  SIP  suhmission  or 
retrosjjectively  in  the  case  of  a 
previonslv  approved  .SIP  suhmission, 
must  he  conducted  through  a  notice- 
and-comment  rulemaking  in  which  the 

'■.Sec.  "Approval  and  l*niinul»atiiiii  of 
Iniplonicnitalioii  Plans:  'I'oxas:  Ivxcoss  fanissions 
nnrin<;  .Slarliip.  .Shutdown.  Maintonanco.  and 
Malfunction  Activities."  75  I'K  lifittti!)  (Nov.  It). 
7()lt)). 

^.S’eo.  "Approval  and  Promulgation  of  .Statu 
luii)luinuntation  Plans:  Michigan."  (>:!  FK  ti57:t  (l•■uh. 

2t).  nttm). 

".Sue.  "I'udural  liU|)luinuntation  Plan  for  Ihu 
liillings/l.aurul.  Ml’.  .Sulfur  Dioxide;  Ari;a."  7:i  PK 
214fH  (Apr.  21.  201)8). 

''.S’cu.  "Finding  of  Suhstantial  lnad(;(piacv  of 
lni|)h;nu;nlalion  Plan:  Call  for  Utah  .Statu 
hnpluin(;ntation  Plan  K(;vision."  70  F'R  21t>;i!)  (Apr. 
18.  2011). 


EPA  will  determine  whether  or  not  a 
given  .SIP  jirovision  is  consistent  with 
the  r(;(]uirenients  of  the  CAA  and 
apjilicahle  regulations. 

Tin;  Petition  nii.sed  issues  r(;lated  to 
excess  emi.ssions  from  .sources  during 
pttriods  of  startu]),  shutdown,  and 
malfunction,  :md  the  cons(;(]iiences  of 
failing  to  addre.ss  these  emi.ssions 
t:orn;ctly  in  .SIPs.  In  broad  terms,  the 
Petitioner  (;xpressed  concerns  that  the 
exemjitions  for  e.xcess  emissions  and  the 
other  tyjies  of  alleged  deficiencies  in 
exi.sting  .SIP  jirovisions  “undermine  the 
emission  limits  in  .SIPs  and  threaten 
states’  abilities  to  achieve  and  maintain 
the  NAAQS.  thereby  threatening  ])uhlic 
health  and  puhlic:  welfare,  which 
includes  agriculture,  historic  properties 
and  natural  areas.’’ ' '  The  Petitioner 
asserted  that  such  exem])tions  for  SSM 
events  are  “loopholes”  that  can  allow 
dramatically  higher  amounts  of 
emissions  and  that  these  emi.ssions  “can 
.swamp  the  amount  of  pollutants  emitted 
at  other  times.”  In  addition,  the 
Petitioner  argued  that  the.se  automatic 
and  di.scret ionary  exemptions,  as  well  as 
other  .SIP  provisions  that  interfen;  with 
the  enforcement  .structure  of  the  CiAA, 
nndermine  the  objectives  of  the  CAA. 

The  I'iPA  notes  that  the  all(;ged  .SIP 
deficiencies  are  not  legal  technicalities, 
(iompliance  with  the  ap])licahle 
r(;(]uirement.s  is  intend(;d  to  achieve;  the 
air  quality  protection  and  imj)rovement 
])nrpose.s  and  ohj(;ctive.s  of  the  CAA. 

The  EPA  believes  that  the  results  of 
automatic  and  di.scretionary  exem])tion.s 
in  .SIPs,  and  of  other  provisions  that 
interfere  with  effective  enforcement  of 
.SIPs,  are  real-world  conseejuences  that 
adversely  affect  i)uhlic  health. 

As  de.scrihed  earlier  in  this  notice,  the 
EPA  invites  public  comment  on  a 
memorandum  that  siqjjjlements  this 
notice  and  provides  a  more  detailed 
discussion  of  the  statutorv,  regulatory 
and  poliev  hackgronnd  for  the  EPA’s 
proposed  action.  'I’he  memorandum  can 
he  found  in  the  docket  for  this 
rulemaking.  '■* 

IV.  Proposed  Action  in  Response  To 
Request  To  Rescind  the  EPA  Policy 
Interpreting  the  (]AA  To  Allow 
Appropriate  AIFirinative  Defense 
Provisions 

/\.  Pf^tHioncr's  liacjiu^st 

'I’he  Petitioner’s  first  recpiest  was  for 
the  ICPA  to  r(;scind  its  .S.SM  Policy 

.Set;.  gc;icn///\’.  ('.atawlxi  (Unntlv.  Xorllt  Carolinn 
ct  (il.  V.  F/M.  571  F.;ul  20.  :i:i-:i5  (liccir.  2000) 
(upholding  llu;  HI’.X's  pi()(:(;ss  for  d(;v(;lo|)ing  iind 
iippiving  it.s  guidiinco  to  d(;sigiuilions). 

"  Fotition  ill  2. 

Folilion  ill  12. 

' '.S’eo.  Moiiioriinduiii.  ".Stiiliitorv.  Koguliilorv.  iind 
Poliev  Contuxt  for  this  Hidcniiiking."  Fob.  4.  20i:i. 
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element  interpniting  the  C'.AA  to  allow 
affirmative  defense  provisions  in  SlPs 
for  excess  emissions  during  SSM 
events. Related  to  this  nuiuest.  the 
Petitioner  al.so  asked  the  FPA:  (i)  To 
find  that  SlPs  containing  an  affirmative 
(lefen.se  to  monetary  jienalties  for  excess 
emissions  during  SSM  events  are 
suh.stantially  inathnjuate  Ixicause  they 
do  not  comply  with  the  (’,AA;  and  (ii) 
to  issiu!  a  SIP  call  pursuant  to  (iAA 
s(!ction  ll()(k){.'i)  to  nujuire  each  such 
.state  to  nivisti  its  SIP.''*  Alternatively,  if 
the  FPA  deni(!.s  these  two  related 
riMjiKJsts,  the  Petitioiuir  rcKiuested  the 
FPA;  (i)  To  nniuire  statcis  with  SlPs  that 
contain  such  affirmative  defense 
provisions  to  revise  them  so  that  they 
are  consistent  with  the  FPA's  1999  SSM 
(Guidance  for  excess  emi.ssions  during 
SSM  events:  and  (ii)  to  issue  a  SIP  call 
jmrsuant  to  CAA  siiction  llOlkjl.l)  to 
stat(;.s  with  provisions  inconsistimt  with 
the  FPA's  interpretation  of  the  ("AA."* 
The  FPA  interpr(!ts  this  latter  r(;(iu(;st  to 
refer  to  the  spcicific  SIP  jirovisions  that 
the  Petitioner  identified  in  a  separate 
.s(!ction  of  the  P(itition.  titliHl.  "Analysis 
of  Individual  States'  SSM  Provisions." 
including  specific  existing  affirmative 
dehmse  provision.s. 

The  Petitioner  recjiiested  that  the  FPA 
rescind  its  SSM  Policv  element 
interpreting  the  (’,AA  to  allow  SlPs  to 
include  affirmative  defen.s(!s  for 
violations  due  to  (ixcess  emissions 
during  any  type  of  SSM  events  Ixicause 
the  P(!titioner  contended  there  is  no 
higal  basis  for  the  jiolicy.  Sp(u:ifically. 
the  Petitioner  citcul  to  two  statutory 
grounds.  ClAA  sections  113(1))  and  (e). 
related  to  the  tyjie  of  judicial  relief 
available  in  an  enforcement  proceeding 
and  to  the  factors  relevant  to  the  scope 
and  availahilitv  of  such  relief,  that  the 
Petitioner  claimed  would  bar  the 
ajjproval  of  any  tyj)e  of  affirmative 
defense  provision  in  SlPs. 

In  the  Petitioner's  view,  the  (iAA 
"unambiguously  grants  jurisdiction  to 
the  district  courts  to  determine  jienaltie.s 
that  should  be  as.sessed  in  an 
enforcement  action  involving  the 
violation  of  an  emissions  limit."  The 
Petitioner  first  argued  that  in  any 
judicial  enforcement  action  in  the 
district  court.  CAA  section  113(b) 
provides  that  “such  court  shall  have 
jurisdiction  to  restrain  such  violation,  to 
re(|uire  compliance,  to  assess  such 
penalty.*  *  *  and  to  award  any  other 
a|)pro])riate  relief."  The  Petitioner 
reasoned  that  the  FPA's  .SSM  I’olicy  is 
therefore  fundamentallv  inconsistent 


"  I’d  it  ion  ill  n. 
'•Id. 

"■  i’olilioii  ill  12. 
I'lililioii  ill  10. 


with  the  CAA  because  it  j)ur])orts  to 
remove  the  discretion  and  authority  of 
the  federal  courts  to  as.sess  monetary 
penalties  for  violations  if  a  source  is 
shielded  from  monetary  jienalties  under 
an  affirmative  defen.se  provision  in  the 
approved  .SIP.'"  The  Petitioner 
concluded  that  the  FPA's  interpretation 
of  the  ('AA  in  the  .S.SM  Policy  element 
allowing  any  affirmative  defenses  is 
impermissible  “because  the  inclusion  of 
an  affirmative  defense  provision  in  a  .SIP 
limits  the  courts'  discretion — granted  by 
(iongres.s — to  assess  penalties  for  (ilean 
Air  Act  violations." 

.Second,  in  reliance  on  CAA  .section 
113(e)(1).  the  Petitioner  argued  that  in  a 
judicial  enforcement  action  in  a  district 
court,  the  .statute  explicitly  sjiecifie.s  a 
list  of  factors  that  the  court  is  to 
consider  in  a.ssessing  jienalties.-"  That 
section  jirovides  that  either  the 
Administrator  or  the  court: 

*  *  *  shall  take  into  consideration  (in 
addition  to  such  other  laclors  as  justice  inav 
re()nire)  the  size  ol  the  hnsiness.  the 
economic  impact  ol  the  |)enallv  on  the 
hnsiness.  the  violator's  lull  comiiliance 
historv  and  good  faith  efforts  to  com))lv.  the 
duration  of  the  violation  as  established  hv 
any  credible  evidence  (including  evidence 
other  than  the  ajiplicahle  test  method), 
payment  by  the  violator  of  penalties 
previously  assessed  for  the  same  violation, 
the  economic  benefit  of  noncompliance,  and 
the  seriousness  of  the  violation. 

Thu  Putitionur  iirguud  that  the  FPA's 
.S.SM  Policy  iiuthorizos  status  to  cruatu 
affirmativu  dufuiisu  provisions  with 
crituria  for  moiiutarv  punaltius  that  aru 
inconsistunt  with  thu  factors  that  thu 
statutu  spucifius  and  that  thu  statutu 
uxplicitly  diructs  courts  to  wuigh  in  iiiiv 
judicial  unforcumunt  action.  In 
particular,  thu  Putitionur  unnmuratud 
tho.su  factors  that  it  allugus  thu  FPA's 
.S.SM  Policy  totally  omits:  (i)  Thu  sizu  of 
thu  businuss;  (ii)  thu  uconomic  imjiact  of 
thu  j)unalty  on  thu  businuss:  (iii)  thu 
violator's  full  compliancu  history:  (iv) 
thu  uconomic  bunufit  of  noncompliancu; 
and  (v)  thu  surionsnu.ss  of  thu  violation. 
By  s])ucifying  particular  factors  for 
courts  to  considur,  thu  Pulitionur 
ruasonud,  Congru.ss  has  alruadv 
dufinitivuly  spokun  to  thu  (juustion  of 
what  factors  aru  gurmanu  in  assussing 
monutary  punaltius  undur  tliu  CiAA  for 
violations.  Thu  Putitionur  concludud 
that  thu  FPA  has  no  anthoritv  to  allow 
a  statu  to  inclndu  an  affirmativu  dufunsu 
provision  in  a  .SIP  with  diffurunt  crituria 
to  bu  considurud  in  awarding  monutarv 
punaltius  bucausu  "|])|ruvunting  thu 
district  courts  from  considuring  thu.su 


"'Id. 

'"Id. 

-"I’eliliim  ill  11. 


statutory  factors  is  not  a  iiurmi.ssiblu 
intur])rutation  of  thu  Cluan  Air  Act."-' 

Thu  Putitionur  druw  no  distinction 
butwuun  affirmativu  dufunsus  for 
unplannud  uvunts  such  as  malfunctions 
and  planned  uvunts  such  as  startup  and 
shutdown. 

/i.  V’/iu  HPA 's  I{(;s})ons(! 

Thu  FPA  has  considurud  thu  concurns 
niisud  bv  thu  Putitionur  regarding  thu 
legal  basis  undur  thu  C.AA  for  any  form 
of  affirmativu  dufun.su  for  violations  due 
to  excess  emissions  as  contumjilatud  in 
thu  FPA's  .S.SM  Policy.  Thu  FPA  does 
not  agree  with  thu  Petitioner's 
overarching  argument  that  CiAA  suction 
113  prohibits  any  affirmativu  dufunsu 
jirovisions  in  .SlPs.  However,  thu  FPA 
has  evaluated  thu  broader  legal  basis 
that  sujjports  affirmativu  dufunsu 
])rovi.sion.s  in  general  and  thu  specific 
affirmativu  dufunsu  provisions  identified 
in  thu  Petition  in  jiarticular.  Although 
thu  Putitionur  did  not  distinguish 
butwuun  affirmativu  dufunsu  provisions 
for  unjilannud  uvunts  such  as 
malfunctions  and  affirmativu  dufunsu 
provisions  for  planned  uvunts  such  as 
startup  and  shutdown,  thu  FPA’s 
evaluation  of  thu  legal  basis  for 
affirmativu  dufunsu  provision.s  indicates 
that  thu  .S.SM  Policy  should  diffuruntiatu 
butwuun  unplannud  and  ])lannud  uvunts. 
Accordinglv.  thu  FPA  is  ])ro])o.sing  to 
deny  thu  Petition  in  part  with  rusjiuct  to 
affirmativu  dufunsus  for  malfunction 
uvunts  and  to  grant  thu  Petition  in  part 
with  rus])uct  to  affirmativu  dufunsus  for 
jilannud  startup  and  shutdown  events. 
To  addru.ss  this  issue  fully,  it  is 
nucussary:  (i)  To  explain  thu  legal  and 
policy  basis  for  affirmativu  dufunsus  for 
malfunction  uvunts;  (ii)  to  explain  why 
that  basis  would  not  extend  to  startup 
and  shutdown  uvunts;  and  (iii)  to 
explain  why  thu  Putitionur’s  argnmunts 
with  respect  to  (]AA  suction  113  do  not 
prucludu  affirmativu  dufunsu  provisions 
for  malfunction  events  but  su])])ort  thu 
distinction  butwuun  inpilannucl  and 
planned  events. 

Thu  FPA  jn'oposus  to  deny  thu 
Petition  with  respect  to  affirmativu 
dufunsu  provisions  in  .SlPs  applicable  to 
sources  during  malfunctions.  Thu  FPA’s 
.S.SM  Policy  has  long  recognized  that 
there  may  bu  limited  circumstances  in 
which  excess  emissions  aru  untirulv 
beyond  thu  control  of  thu  owner  or 
operator.  Thus,  thu  FPA  huliuvus  that  an 
a])])ropriatuly  drawn  affirmativu  dufunsu 
])rovision  recognizes  that,  du.sjiitu 
diligent  efforts  by  .sources,  such 
circumstances  may  cruatu  difficulties  in 
meeting  a  legally  ru(|nirud  umi.ssion 
limitation  continuously  and  that 
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emission  standards  may  he  violated 
under  limited  'dremnstances  beyond  the 
control  of  the  source. 

In  accordance  with  (lAA  .section 
3()2(k).  .SlPs  must  contain  emission 
limitations  that  "limit  the  (juantitv,  rate, 
or  conc(mtration  ofcanissions  of  air 
]K)llutants  on  a  continuous  basis."  -- 
While  “continuous”  standards  are 
r(niuired.  there  is  also  case  law 
indicating  that  teclmology-hascHl 
standards  should  account  for  the 
practical  realities  of  technology.  For 
exam})le,  in  Ess(^x  CAwmical  v. 
Riickc^Ishdus,  the  court  acknowledged 
that  in  setting  standards  under  (iAA 
.section  111,  “variant  provisions"  such 
as  provisions  allowing  for  u]),sets  during 
.startup,  shutdow'ii  and  equij)ment 
malfunction  “apj)ear  neces.sary  to 
preserve  the  reasonableness  of  the 
standards  as  a  whole  and  that  the  record 
does  not  sup|K)rl  the  ‘never  to  he 
exceeded’  standard  currently  in 
force."-'*  Though  intervening  case  law 
and  amendments  to  the  CAA  call  into 
(jiiestion  the  relevance  of  this  line  of 
cases  today,  they  .sui)iK)rt  the  FFA's 
view  that  a  system  that  incor])orate,s 
some  level  of  flexihilitv  is  reasonable 
and  consistent  with  the  ov(!raIl  intent  of 
the  (iAA.  An  a])])ropriatelv  drawn 
affirmative  defense  provision  simply 
])rovide.s  for  a  defense  to  monetarv 
ptmalties  for  violations  that  are  proven 
to  he  heyoml  the  control  of  the  source. 
The  I']FA  notes  that  the  affirmative 
defense  does  not  excuse  a  sourci!  from 
injunctive  relief,  i.e..  from  being 
recpiired  to  tak(!  further  ste]).s  to  prevent 
future  u|).sets  or  malfunctions  that  cause 
harm  to  the  public  health.  'Fhe  EFA 
believes  that  affirmative  defen.se 
jn-ovisions  can  .sui3])ly  llexihility  both  to 
ensure  that  emission  limitations  are 
“continuous”  as  recpiired  hy  CAA 
section  3()2(k).  because  any  violations 
remain  subject  to  a  claim  for  injunctive 
relief,  and  to  provide  limited  relief  in 
actions  for  ])enalties  for  malfunctions 
that  are  beyond  the  control  of  the  owner 
where;  tin;  owner  has  taken  necessary 
steps  to  minimize  the  likelihood  and  the 
extent  of  any  such  violation.  'I’liis 
approach  supports  the  reasonableness  of 
the  SIF  emission  limitations  as  a  whole. 
.SIF  emi.ssion  limitations  must  applv  and 
he;  enforceable  at  all  times.  A  narrow 
affirmative  defense  for  malfunction 
events  helps  to  meet  this  re(|uirement  hv 

^-Ooiii'l  (lcu:isi()iis  cdiilinii  this  rt!(|iiir(!iiionl 
lor  continuous  coin|)liiui(:(!  prolhhits  iixoinptions  for 
(!xc(!.ss  omissions  during  .S.SM  ovonts.  .SV.-o. 

.SVono  (.Vii/)  V. /;7Vl.  f.Sil  lOltl.  1021  (l).(i.  (!ir. 
2008):  I'S  Mdgiwsiiim.  l.l.Cv.  lUW.  liOO  l'.;t(l  1  l.'f?. 
1170  (loth  Cir.  2012). 

.S'oe.  48(i  F.2(l  427.  488  (D.C.  Cir.  1078): 

Porlhmd  CdinoiH  Assoricilioii  v.  liiwkalshaus.  4Hti 
F.2(l  87.8  (ll.C.  Cir.  1078). 


(insuring  that  even  where  there  is  a 
malfunction,  the  emission  limitations 
are  still  ap])licahle  and  enforceable 
through  injunctive  relief.  .Sevenil  courts 
have  agreed  with  this  ap])roach.^‘* 

Hecau.se  the  Petitioner  (|uestion(;d  the 
legiil  basis  for  tiffirmative  (htfen.se 
provisions  in  SlPs,  the  FPA  wants  to 
reiterate  the  htisis  for  its 
recommendations  concerning  such 
provisions.  Starting  with  the  lt)82  SSM 
Cuidance,  the  FPA  has  made  a  series  of 
recommeudatioiis  concerning  how 
states  might  tiddress  violations  of  SIP 
provisions  consistent  with  ("AA 
requirements  in  the  event  of 
malfunctions,  hi  the  1982  SSM 
(hiidance,  the  FPA  recommended  the 
exercise  of  enforcement  di.scnttion. 
Subsequently,  in  the  1983  SSM 
Cuidance,  the  FPA  exjianded  on  this 
approach  by  recommending  that  a  st.ite 
could  elect  to  adopt  SIP  provisions 
jiroviding  parameters  for  the  exerci.se  of 
enforcement  di.scretion  by  the  state’s 
])ersonnel.  In  the  1999  SSM  Guidance, 
tin;  FPA  recognized  tlu;  use  of  an 
affirmative  defen.se  as  a  permissible 
method  for  addre.ssing  excess  emissions 
that  were  beyond  the  control  of  the 
owner  or  o|)erator  of  the  source  tmd 
ntcounnended  iiiinuneters  tlnit  should 
he  included  as  part  of  such  aii 
affirmative  defense  in  order  to  ensure 
that  it  would  he  available  only  in  certain 
narrow  circumstiuices. 

The  I'dhX  interpr(;t.s  the  provisions  in 
(iAA  .section  ll()(a)  to  allow  the  use  of 
narrowly  tailored  affirmative  (htfeu.se 
provisions  in  .SIP  jirovisions.  In 
jiarticular,  (iAA  section  ll()(a)  retpiires 
(tach  state  to  have  a  .SIP  that  provides  for 
the  attainment,  maintenance,  and 
enforcement  of  the  NAAQS,  prot(;cts 
P.SD  increments,  protects  visibility,  and 
meets  the  other  rtHjuirements  of  the 
CA/X.  The.se  statutorv  provisions 
include  the  explicit  requirements  that 
SlPs  contain  (anission  limitations  in 
accordance  with  section  ll()(a)(2)(A) 
and  that  these  emission  limitations  mu.st 
a|)ply  continuously  in  accordance  with 
(]AA  .section  3()2(k).  The  CAA  is  silent 
as  to  whether  or  not  states  may  elect  to 
cre.ite  affirmative  defen.se  jirovisions  in 
SlPs.  In  light  of  the  ambiguity  cretited  by 
this  silence,  the  FPA  has  interjintted  the 

-  ' Si‘d.  l.uiDiiuinl  didicriilion  (k).  v.  PI’A.  l''.8(l 
427  (.Stli  Oil'.  2012)  (uplioltlillH  tlu;  FI’A'.s  iip|)r(>\'al 
ol  ill!  iirnniiiitivii  (loloiisi!  iipplicalili!  during 
inaltuiictidiis  in  a  .SIF  siiliniissioii  as  a  pannissililo 
inlorpratatioii  ol  tlu;  statuto  midor  (dtevron  stop  2 
analysis):  Mont.  Sulphur  tr  Chemical  Ca.  v.  SPA. 
tititi  F.8d  1  174.  1  l<n-<)8  (Otii  Oil'.  2012)  (uplioldiii*; 
tlio  FFA's  ci'oation  ol  an  aHii'inativo  dolonso 
a|)pli(:al)lo  dui'iii"  inalinnctions  in  a  F'lF):  Arix. 
Public  S(uvicc  Ca.  v.  PPA.  ,'j(i2  F'.Sd  1  I  Iti.  1 180  (‘Itli 
(iir.  2000)  (iiplioldino  tlio  FFA's  oroation  ol  an 
aHirnialivo  dolonso  ajiplicahlo  dui'iii"  inallunclions 
in  a  FIF). 


CAA  to  allow  affirmative  defense 
provisions  in  certain  narrowly 
|)re.scrihed  circum.stiinces.  While 
recognizing  that  tluire  is  .some  amhiguity 
in  the  statute,  the  FPA  akso  recognizes 
that  there  are  some  limits  impo.sed  by 
the  overtirching  statutory  retiuirements 
such  as  the  obligation  that  .SlPs  jirovide 
for  the  attainment  and  mtiintemmce  of 
the  NAAQ.S.  Thus,  the  FP/X  h(;li(;ve.s  that 
ill  order  for  an  affirmative  defense 
lirovision  to  ht;  consistent  with  the 
C.AA,  it:  (i)  lias  to  he  narrowly  drawn 
to  address  only  those  excess  emissions 
that  are  unavoidable;  (ii)  cannot 
interfert;  with  the  requirement  that  the 
emission  limitations  apply  continuously 
(i.e.,  cannot  jirovide  relief  from 
injunctive  relief);  and  (iii)  cannot 
interfere  with  the  overarching 
requirements  of  the  CAA.  such  as 
attaining  and  maintaining  the 
NAAQS.^-'* 

The  FPA  believes  this  inti;rpr(;tation 
is  reasonable  because  it  does  not 
interfere  with  the  overarching  goals  of 
title  1  of  the  (TXA.  such  as  attaiumeut 
and  maintenance  of  the  NAAQ.S,  and  at 
the  same  time  recognizes  that,  desjiite 
best  efforts  of  .sources,  technology  is 
fallihle.  'I'he  FP/X  disagrees  with  the 
suggestion  that  an  affirmative  defen.se 
will  encourage  lax  behavior  by  souretts 
and.  in  fact,  hcilieves  the  opposite.  The 
potential  relief  from  mouetarv  penalties 
for  violations  in  many  castts  may  serve 
as  an  incentive  for  sources  to  he  more 
diligent  to  prevent  and  to  minimize 
excess  emi.ssioiis  in  order  to  he  able  to 
(liialify  for  the  affirmative  defen.se.  7X11 
underlying  premise  of  an  affirmative 
defen.se  jirovision  for  malfunctions  is 
that  the  excess  emissions  are  entirely 
hevond  the  control  of  the  owner  or 
operator  of  the  source,  h^irst.  a 
malfunction  is  a  .sudden  and 
unavoidahle  event  that  cannot  he 
foreseen  or  planned  for.  /Xs  exjilained  in 
the  1999  S.SM  (Guidance,  the  FPA 
considers  malfunctions  to  he  “sudden, 
uuavoidahle.  and  unpredictable  in 
nature.’’-'*  In  order  to  establish  an 
affirmative  defense  for  a  malfunction, 
the  recommended  criteria  specifv  that 
the  source,  among  other  things,  mu.st 
have  been  appropriately  designed, 
ojierated,  and  maintained  to  j)rev(;ut 
.such  an  event,  and  the  source  mu.st  have 
taken  all  practicable  steps  to  jireveut 

-  •  Scic  ".Approval  and  Fi'oiiuil^alioii  ol 
lin|)loiiUMilatioii  Flairs:  'I'oxas:  Fxccss  Faiiissions 
lliii'ina  .Stai'lii|).  .Sliiitdown.  Maintonaiico.  and 
Malliinclioii  .Aclivitiiis:  Notico  of  proposod 
I'uloniakiii'’."  7.8  FK  2(iH!l2  at  2(i8!),8  (May  18.  21)10). 
In  this  proposod  nilo.  tlio  FF.A  oxplainod  12  spocilic 
considorations  that  jnstiliod  tho  proposod  approval 
of  tho  affirinativo  dolonso  for  iinplainiod  ovonts  in 
tho  stato's  .SIF  siihiiii.ssion  as  consistont  with  tho 
roipiiroinonts  of  tho  C.-AA. 

-'■.S'oo.  loot)  .S.SM  (iiiidanco  at  .Attachinont  p.  4. 
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and  to  inininiize  the  excess  emissions 
that  result  from  the  malfunction. 

Tlirough  the  criteria  recommended  in 
the  l‘)‘)ll  SSM  (hiidama;  for  ajjprovahh; 
afiirmative  defense  provisions  for 
malfunctions,  the  Fl’A  reflectcul  its  view 
that  ajiprovahle  provisions  should  l)e 
narn)wly  drawn  and  should  l)e 
rcistricted  to  events  hevond  tlie  ct)ntrol 
of  the  owner  or  opcaator  of  the  source.-' 
The  Fl’A  reconmumds  that  states 
consider  10  specific  criteria  in  such 
affirmative  defense!  provisions. 

Unlike  tlie  KPA's  j)ropo.sed  resj)onse 
to  the  request  to  rescind  its  SSM  Policy 
witli  respect  to  affirmative  defenses  for 
malfunctions,  the  HPA  ])ropo.ses  to  grant 
the  l\:tition  with  respect  to  its 
interpretation  of  the  CAA  concerning 
affirmative  defen.se  for  excess  emissions 
during  startup  and  shutdown  events. 
Accordingly,  the  EPA  is  also  pro])osing 
to  i.ssue  a  SIP  call  for  SIP  jirovislons 
iilentified  in  the  Petition  that  provide  an 
affirmative  defen.se  for  e.xcess  emissions 
during  ))lanm!d  events,  such  as  startup 
and  shutdown.  The  legal  and  factual 
rationale  for  an  affirmative  defense 
provision  for  malfunctions  does  not 
translate  to  planned  events  such  as 
startup  and  shiitilown.  Hv  definition, 
the  owner  or  operator  of  a  .source  can 
foresiH!  and  plan  for  startup  and 
shutdown  events.  Hecause  the.se  events 
are  plamu'd  ami  pn!dictahle.  the  EPA 
l)(!li(!V(!.s  that  air  agencies  should  h(!  able 
to  e.stahlish.  and  sources  should  hc!  able 
to  comply  with,  the  a])plical)le  enu.ssion 
limitations  or  other  control  measures 
during  these  periods  of  time.  In 
addition,  a  source  can  h(!  designed, 
operated,  and  maintained  to  control  and 
to  miiumize  emissions  during  such 
normal  expected  events.  If  sources  in 
fact  cannot  meet  the  otherwise 
aj)j)licahle  emission  limitations  during 
planned  events  such  as  startup  and 
shutdown,  then  an  air  agency  can 
develop  s])ecific  alternative 
r(!(]uirements  that  apply  during  such 
periods,  so  long  as  they  meet  other 
applicable  CAA  re(|uirements. 

Providing  an  affirmative  defense  to 
.sources  for  violations  that  they  could 
reasonably  anticipate  and  prevent  is  not 
consistent  with  the  tlmory  that  su])ports 
alU)wing  such  affirmative  defenses  for 
malfunctions,  y.e.,  that  where  exce.ss 
emissions  an:  entirely  beyond  the 
control  t)f  the  owner  or  operator  of  the 
.source  it  is  appropriate  to  provide 
limited  relief  to  claims  for  monetarv 
p(!naltie.s.  The  EPA  has  |)reviou.sly  made 
the  distinction  that  exc(!.s.s  emi.ssions 
that  occur  during  maintenance  should 
not  he  accorded  special  treatment, 
hecause  sources  should  he  expected  to 


hi.  ill  a-4. 


comply  with  emission  limitations 
(luring  maintenance  activitiiis  as  they 
iire  plamuid  and  within  the  control  of 
the  source.-'*  Tlu!  Id’A  heli(!V(!.s  th;it 
same  ndiomdt!  ai)i)li(!s  to  ])eriods  of 
startup  and  shutdown.-*' 

Th(!  EPA  acknowhulges  that  its  l‘)t)5) 
SSM  Cuidance  ex|)licitly  r(!cogniz(!(l 
that  states  could  lilect  to  create 
affirmative!  (hdensi!  provisions 
ai)plical)le  to  startu])  and  shutdown 
ev(!nt.s.  However,  the  EPA  has 
r(!evaluated  the  justification  that  could 
support  an  affirmative  defensi!  during 
th(!S(!  activiti(!.s  and  now  l)(!lieves  that 
the  ability  and  obligation  of  sources  to 
anticipate  and  to  plan  for  routine  (wents 
such  as  startu])  and  shutdown  m!gate.s 
the  justification  for  relief  from  monetary 
penalties  for  violations  during  those 
events.  Moreover,  thi!  EPA  notes  that  the 
various  criter  ia  r(!commend(!d  for 
affirmative  (hden.ses  for  startu])  and 
shutdown  to  a  large  extent  alnuuly 
mirror(!(l  tho.se  relevant  for 
malfunctions,  such  as:  (i)  The  ev(!nt 
could  not  have  h(!(!n  ])rev(!nted  through 
car(!ful  planning  and  di!sign;  (ii)  the 
exc(!.ss  emi.ssions  w(!r(!  not  part  of  a 
r(!curring  i)att(!rn;  and  (iii)  if  the  exc(!ss 
enussions  Resulted  from  hvpa.ssing  a 
control  m(!asur(!.  th(!y  were  unavoidahle 
to  |)r(!vent  loss  of  lif(!.  |)(!r.sonal  injurv, 
or  .severe  projjin  ty  damagi!.  *"  As  a 
])ractic;d  matt(!r.  many  startup  and 
shutdown  evimts  that  could  have  met 
the.se  conditions  r(!commende(l  in  the 
1  !)*)*)  S.SM  (luidance  an!  likely  to  have 
l)(!en  as.sociat(!d  with  malfunctions,  and 
the  EPA  (!xj)licitly  stated  that  if  the 
(!xcess  (Muissions  “occur  during  routim! 
startup  or  .shutdown  ])eriod.s  due  to  a 
malfunction,  then  tho.se  instances 
should  h(!  treated  as  malfunctions.”  The 
key  distinction  remains.  how(!ver,  that 
normal  source  o])(!rations  such  as 
startup  and  shutdown  are  ])lanned  and 
j)r(!(lictahle  events.  For  this  reason,  the 
EPA  is  j)ropo.sing  to  revise  its  SSM 
Policy  to  rellect  its  interpr(!tation  of  the 
UAA  that  affirmative  defense  ])rovisions 
a])i)lical)le  during  startup  and  shutdown 
are  not  a])propriate. 


-“.Scr*.  "ApimiViil  iind  I’roiniil^iition  iil 
linpliMiunitiilidn  I’lans:  'I'lixiis:  lOxciiss  I'jnissions 
During  Slai'tup.  .Sliiiliiown.  Maintdiiaiicd.  and 
Maltnnclinn  Aclivilins."  7.'j  I'K  (iHOK!)  at  (iK‘)!l2 
(Nov.  10.  2010). 

'"'In  Lninin(}nl  (Umcinthm  Co.  v.  IH’A.  OOO  I''.:id 
427  (.Sill  Cir.  2012).  tlio  cmiii  iiplinid  tlio  Id’A's 
disapproval  ol  an  aHirinalivo  dninnsn  provision  in 
a  .SIP  siiliniission  that  pnrlaiiuMl  to  "plannod 
activitios."  which  incindiul  startup,  shnidown.  and 
inaintnnanen.  'I'hi!  Id’A  disapproved  this  provision, 
in  |)arl  hncansn  it  iirovidnd  an  anirinalivo  dnlonso 
tor  inainlonanco.  'I'lii!  court  rojoclod  challinij^os  to 
llu!  PPA's  disapproval  (d  this  provision,  holding 
that  nndor  Clhi'vron  slop  2.  Iho  hPA's  inlorprolalion 
of  the  CAA  was  roasonahlo. 

■“’.Soo.  lO'tO  .S.SM  Cnidanco  at  AtlachinonI  .S-ti. 


I’urtlu!!’ support  for  di.stinguishing 
between  malfunctions  and  planmul 
(!V(!nts  such  as  startup  and  shutdown  is 
to  1)1!  found  in  tht!  Petitioma  ’s  argument 
thiit  affirmative  dei(!nse  |)rovisions  in 
Sll’s  usurp  the  role  of  courts  to  decide 
liability  and  to  ass(!ss  p(!nalti(!s  for 
violations  under  UAA  .section  118.  The 
PetitioiK!!' views  UAA  sections  118(1)) 

;md  118(e)  its  statutory  bars  to  any  form 
of  affirmative  defense  ])rovi.sion. 
regardless  of  the  nature  of  the  event. 
Rather  th:m  supporting  the  Petitioner’s 
conclusion,  however,  the  EPA  believes 
that  this  argument  illustrates  why  it  is 
appropriate  to  allow  affirmative 
defenses  for  malfunctions  hut  not  for 
planned  events  such  as  startuj)  and 
shutdown. 

At  the  out.set,  the  EP/V  disagrees  with 
the  Petitioner’s  view  that  CAA  section 
118(1))  explicitly  precludes  air  iigencies 
from  adopting,  and  the  EPA  from 
:i])proving.  SIP  emission  limitations  for 
sources  that  distinguish  between 
conduct  such  that  some  viohitions 
should  only  he  subject  to  injunctive 
relief  rather  than  injunctive  relief  and 
monetiiry  ])enalties.  .Section  ll()(a)(2)(A) 
of  the  CAA  re(]uires  states  to  develop 
SIPs  that  “include  enforceable  emission 
lindtations  *  *  *  as  may  he  necessarv 
or  appro])riate  to  meet  the  nuiuirements 
of"  the  CAA.  However.  CAA  .section 
802(k)  defines  “emission  limitation” 
very  broadly  to  retiuire  limits  on  “the 
(luantity.  rate,  or  concentration  of 
(!mission.s  of  air  ])ollutant.s  on  a 
coidinuous  basis.”  .Significant  Iv,  the 
latter  definition  does  not  on  its  face 
preclude  j)rovi.sions  devised  hv  the  state 
that  may  distinguish  between  violations 
hiised  on  the  conduct  of  the  source.  The 
CAA  is  silent  on  whether  or  not  a  .state 
may  include  an  affirmative  defense 
])rovision  in  its  SIP.  The  EPA  believes 
that  the  CAA  thus  provides  states  with 
discretion  in  developing  plans  that  meet 
statutory  and  regulatory  nujuirements, 
such  as  ])rovi{ling  for  attainment  and 
maintenance  of  the  NAAQ.S.  as  long  as 
they  are  consistent  with  CAA 
lecjuirements.-" 

The  EPA  believes  that  creating  a 
narrowly  tailored  affirmiitive  defense  for 
malfunctions  is  within  an  air  agency’s 


"  .Sinliis  have  priniarv  I’esponsihililv  hii' 
(leviilopiii”  .Sll’s  in  accdiilance  with  CAA  .section 
l()7(a).  An  air  aj^enev's  discretion  to  develop  .Sll’ 
provisions  is  not  iinlionnded.  however,  and  the 
Id’A's  nisponsihilily  under  CAA  section  1  1()().). 
.section  1 1(1(1).  and  section  Hi:),  to  review  .Sll’ 
.snhinissions  |)rospecliv(!l\’.  and  under  CAA  section 
1 1(l(k)(5)  relrosiiectivelv.  is  to  delerinine  whether 
the  .SIP  iirovisions  in  laci  nie(!l  all  applicable 
statutory  and  ref>ulalory  re(|uirenienls.  'I'hus.  lor 
example,  the  l'il’,\  does  not  believe  that  an  air 
aaenev  has  discretion  to  create  an  (ixeinplion  lor 
exc(!.ss  emissions  during  ,S.SM  events,  because  such 
exemption  would  conllict  with  hindamental  CAA 
recpiiremenls  lor  .SIPs. 
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authority,  and  that  a])proving  such  a 
provision  to  make  it  part  of  the  SIP  is 
within  tlie  FPA's  anthoritv.  An 
alTirmative  defense  provision  can  l)e  a 
means  of  striking  a  reasonahh;  l)alance 
lM!tween  tlie  i(!(pnr(!m(!nts  of  the  ('AA 
and  tin;  realities  and  limits  of 
technology.  Air  agencies  and  the  fJPA 
must  ensure  continuous  com])liance  hnt 
also  riicognize  that.  d(!spite  diligent 
efforts  by  sources,  then;  mav  he  limited 
unforeseen  and  nnavoidahle 
circumstances  that  create  difficulties  in 
meeting  ap])lical)le  emission  limitations 
continnonsly. 

TIk!  EPA’s  SSM  Policy  recognizes  an 
approach  under  which  air  agencies  may, 
if  they  elect,  create  two  tiers  of  liability 
for  violations  due  to  excess  emissions 
during  periods  of  malfunction:  (i)  A 
lesser  level  of  liability  for  violations  for 
which  the  source  could  only  be  subject 
to  injunctive  relief  (when;  it  could  meet 
the  recjuirements  for  an  affirmative 
(hd'ense  with  res])ect  to  ])enalties):  and 
(ii)  a  higher  levid  of  liability  for 
violations  for  which  the  source  could  he 
snl)j(!Ct  to  both  injunctive  relief  and 
monetary  i)enalties  (where  it  could  not 
meet  the  re(|uirements  for  an  affirmative 
defense;  with  respect  to  p(;nalties). 

The  HPA  also  disagrees  with  the 
P(;titioner's  argnm(;nt  that  tlu;  inclusion 
of  penalty  factors  in  CAA  section  ri3(e) 
is  a  statutory  bar  to  all  affirmative 
defense;  ])re)visie)ns  in  SlPs.  The;  EPA 
he;lie;v(;s  that  the;se;  st;dide)ry  lae;te)rs 
iipply  e)nly  fe)r  vieihitiejiis  fen'  whie:h  the; 
re;gidatie)ns  ap])rove;el  inte;  the;  SIP 
e:e)nte;mplate;  me)netarv  ])e;naltie;s.  A 
e:e)urt.  in  eletermining  whether  there;  is  a 
vieelatieen  e)f  the  SIP  ])re)visie)n,  anel 
whe;ther  the;  seenree  has  met  the 
e:e)nelitie)ns  leer  an  affirmative  elefense. 
e;anne)t  change  the;  feerms  of  relief  for 
violations  pre)vieleel  in  the  ajJinoveel  SIP. 
A])])re)val  e)f  the;  re;gidation  inte)  the;  SIP 
by  the  EPA  thus  affee:ts  the;  availahilitv 
e)f  me)ne;tary  |)enalties  for  the;  vieelation 
in  the;  first  instane:e.  The  EPA  re;ite;rates. 
howeve;r.  that  sue:h  a  preevision  won  lei 
ne)t  he;  ceaisisteait  with  the  luepdrements 
e)f  the  CAA  if  it  eliel  ne)t  ])res(;rve;  the 
iivailahility  for  injnne;tive  re;lie;f  in  the 
e;ve;nt  e)f  violations.  Failure;  te)  pre)viele;  in 
a  SIP  ])re)visie)n  fe)r  ;my  form  e)i 
e;nfe)re:e;ment  ie)r  e;xe:e;.ss  e;missie)ns  elnring 
.S.SM  events  weeidd  he;  e;eiiuvale;nt  te)  the; 
type;  e)f  pre)visie)n  th.it  e;xe:nse;el  e;xe:e;ss 
e;missie)ns  elnring  malfune:tie)n  Ireem 
e:e)mpliane;e  with  stanelarels  unele;r  CAA 
,se;e:tie)n  112  that  the;  e:e)nrt  re;je;e:te;el  in 
Siarra  CAub  v.  EP/\A~  The  EPA’s 
leeng.stcineling  peesition  with  re;garel  te) 

SIPs  is  thcit  l)lanke;t  exemptie)ns  from 
e;e)mpliance  .ire  ne)t  e;e)nsiste;nt  with  the 
re;e]uire;me;nts  sne:h  as  attainment  anel 


'-.'j.'U  F.ad  101!),  1021  (D.C.  Cir.  200H). 


mainte;nani:e  of  the  NAAQ.S  l)e;e:aiise 
they  eliminate;  miie:h  e)f  the;  ine:e;ntive; 
that  se)nre:e;s  weinlel  eitherwise  have;  te) 
minimize;  the;  likeliheeeeel  e)f  vie)hitie)ns 
anel  te)  minimize;  the;  e;xte;nt  e)f  a 
vie)latie)n  e)ne:e;  it  e)e;e.nrs.  Idiminatie)!)  e)f 
|)e)le;nti;d  .iveiilahilily  e)f  injime;tive;  re;lie;f 
fe)r  vie)hitie)ns  weenie!  he;  fnneliimentallv 
ine:e)nsiste;nl  with  the;  re;epiire;me;nt  that 
the;re;  may  he;  e;nfe)re:e;me;nt  te)  e:an.se;  the; 
insteillatieen  e)f  e;e)ntre)l  nie;asnre;s, 
e:hange;s  e)f  eejeenilie)!).  eer  e)the;r  e;hange;s 
ne;e:e;s.sary  at  the;  .se)nre;e;  in  e)iele;r  te)  bring 
the;  se)iire:e;  inte)  e:e)mi)li;me:e  with  the; 
a|)])lie:al)le;  emission  limitatieens  tee  nii;et 
('.AA  re;e]iiire;ments. 

The  EPA  likewise  elisagre;e;s  with  the 
Petitioner’s  claim  that  the;  elements  feer 
establishing  an  affirmative  elefense  in  a 
SIP  pre)vi.sie)n  supplant  the  manelateery 
f:ie:tors  that  Ceengress  pre)viele;d  for 
eletermining  the;  ameeimt  of  ])enalties  to 
be  a.ssesseel  in  CAA  se;e;tie)n  T13(e). 

Uneler  C'.AA  se;c:tie)n  ll()(a)(2),  stateis 
h.ive;  the  re;spe)nsil)ility  te)  elevi.se 
e;nfe)rce;al)le  e;nii.ssie)n  limitatie)ns  leer 
se)ure:e;s  anel  te)  eleve;le)|)  a  i)re)gram  fe)r 
the;ir  iniple;me;ntatie)n  anel  e;nfe)rce;me;nt. 
The;  CAA  ele)e;s  ne)t  re;ejiiire;  th.it  air 
agencies  treeit  all  violations  eepudlv.  In 
elevising  its  .SIP,  an  air  agene:v  has 
.mthoritv  to  eletermine  wh.it  e:onstitiite;s 
a  violiition  anel  to  elistingiiish  between 
elifferent  types  of  violations,  within  the 
hoimels  alloweel  hv  the  CAA  einel 
a])plie;al)le;  regulations.  As  the  EPA  has 
long  re;e:e)gnize;il  in  its  .S.SM  Pe)lii:v. 
i:ire:nmstane:es  surronneling  <i  given 
violation  may  justify  elistinguishing 
between  those  where;  injiine:tive;  re;lie;f  is 
iippropri.ite;  versus  theise  whe;re;  heith 
injune:tive;  relief  anel  memetary  p(;nalli(;s 
are  ai)])re)priate.  Preivieling  an 
affirmative  ele;fen,se;  te)  me)netarv 
])enalties  in  certain  cire:umstance;s  ele)es 
not  ne;gate;  the  fae:te)rs  that  Ciongress 
])roviele;el  in  (iAA  .see;tie)n  113(e).  In  the 
event  that  a  soiire:e  violates  its  emission 
limitations  anel  fails  to  mee;t  the 
re;eiuire;ments  e)f  an  available  elefense;  in 
the  .SIP,  then  it  is  the;  e;e)urt  that 
eletermines  the;  level  of  moni;tarv 
penalties  a|)|)re)priate  using  the;  statiiteerv 
fae:te)rs  in  CAA  se;e:tie)n  T13(e;). 

The;  EPA  ne)te;s  that  the;  ])re)visions  e)f 
(iAA  .se;e:tie)n  304  releviint  te)  citizen 
enfe)re;e;me;nt  ])re)viele;  aelelitie)nal  siippe)rt 
fe)r  the;  view  that  air  age;ncie;s  e:an 
eletermine;  theit  e;e;rtiiin  violatieens  sheeidel 
ne)t  he;  sul)je;e:t  te)  me)ne;tary  pe;naltie;s. 
.Se;i:tie)n  3()4(a)  e;xplie:itlv  i)re)vieles  th.it 
the  e:oiirt  in  <m  enforcement  pre)e:e;e;iling 
has  jiiriselie.tion  to  enfe)re:e;  eani.ssion 
limits,  to  issue;  eirelers,  “anel  tei  ajiply 
any  apjireipriate  e:ivil  pe;nidtie;s."  The; 
EPA  believes  that  moneitary  pe;naltie;s 
th.it  might  otherwi.se  be  an  available 
respon.se  to  a  violation  cannot  be; 
“appreipriate”  if  an  air  age;ncy  has 


properly  creiateel  an  affirmative;  elefense 
preivision  that  elinnnates  sue:h  penalties 
Ibr  vieilatiems  iiiuler  spe;cifie;el 
e:ire:innstane:e;s  in  the;  .SIP  jireivisiem  that 
is  l)e;fe)re;  the  e:e)nrt.  I'he  mere;  fae:t  that 
CAA  se;e:tie)n  113(1))  ine:lueles  penalties 
:is  <1  pe)te;ntial  fe)nn  e)f  re;lief  for 
vie)latie)ns  in  general  ele)e;s  ne)t  me;!m  that 
air  age;ne;ie;s  must  e;e)nstrne:t  .SIP 
re;epiire;me;nts  that  in  all  instane:es 
re;e|uire;  me)ne;tarv  ])enalties. 

As  with  CAA  see:tie)n  110(a)  ge)ve;rning 
.SIP  pre)visie)ns  in  ge;ne;r<d.  neither  (iAA 
.se;e:tie)n  113(1))  norf'.AA  113(e)  expressly 
aelelre.sse;s  the;  iivailahility  of  an 
affirmative  defense.  Thus,  the  EPA 
believes  it  is  reasonable;  to  interpret 
the;.se;  spe;e:ifie:  jireivisiems  in  light  of  the 
iieeel  te)  l)alane:e  the;  re;(jidrenie;nt  fe)r 
e:e)ntiniie)us  ceempliance  with  emission 
limitatie)ns  in  e)reler  te)  meet  overarching 
goals  of  the  statute  sue:h  as  attainment 
anel  maintenaneie  e)f  the  NAAQ.S  with 
the;  fact  that  i;ven  the  me)st  eliligent 
,se)ure;e  may  not  he;  .ihle  te)  mee;t  eimi.ssion 
limitations  100  pe;re:ent  e)f  the;  time.  The; 
EPA  has  re;e:ognize;el  that  it  is 
|)e;rmi.ssil)le  fe)r  an  air  age;ne:v  te)  ])re)viele 
narrowly  elrawn  .iffirmative  elefen.se 
pre)visie)ns  in  .SIPs  that  pre)viele  re;lie;f 
fre)ni  me)ne;tary  pe;nidtie;s  fe)r  vie)l;itie)ns 
th.it  e)i:e:iir  line;  to  i:iri:mnst<mci;s  l)e;vonel 
the;  e:e)ntre)l  of  the;  se)iire:e.  When  a  source 
h;is  l)i;en  pre)])e;rlv  eli;signe;il.  e)pe;rate;el. 
anel  maint.iineel.  anel  h.is  t.iken  action  to 
prevent  anel  to  minimize  the  e;xe:e;ss 
i;niissie)ns.  siie:h  relief  may  he 
warnmteel.  Akso.  <is  with  CAA  .seection 
110(<i).  the  EPA  ile)e;s  not  l)e;lie;ve;  that 
('.AA  si;i:tion  113’s  silene:e  with  ri;garil  to 
affirmative;  elefense  provisions  shonlel  he; 
inter|)rete;el  to  allow  hroiiei  use  of  siii:h 
provisions  elnring  planneel  i;vents  that 
are;  within  the  e:ontre)l  of  the;  se)ure:e.  The; 
i;nfe)ri:ement  provisions  of  the  (iAA 
must  be  re;ael  in  light  of  the  goals  anil 
piu'jio.ses  of  the  provisions  with  whii;h 
th(;y  are  me.mt  to  ensure;  e:ompliane:e.  As 
provieleel  above,  the;  EPA  believe;s  that 
the  ii.se  of  an  affirmative;  elefen.se  is 
appropriate;  only  in  those  mirrow 
circumstances  where;  it  is  iu;e:essary  to 
harmonize  the  i:om|)e;ting  inte;re;.st.s  of 
the;  CAA  re;gariling  continuous 
i:e)mj)liani;e;  anel  the;  limits  or  fallihilitv 
of  te;e:hne)le)gy. 

In  sninmiirv.  the  EPA  l)i;lie;ve;.s  that  the; 
CAA  provieli;.s  ;iir  <igeni;ie.s  in  the  first 
instance;  in  their  role;  as  the  ile;ve;le)pe;r  of 
.SIPs.  anel  then  the;  EPA  in  its  role;  as 
iij)])rover  of  .SIPs.  some  elise:re;tie)n  in 
liefining  the  substantive  re;e]uire;nii;nt.s 
that  are;  necessary  to  iitteiin  anel  maintain 
the;  NAAQ.S,  proiee:t  P.SD  increments, 
anel  jirotect  visibility,  or  to  mee;t  other 
CAA  ri;ejnire;nie;nts.  Until  the  air  agency 
taki;.s  iiction  to  e:re;ate  a  .SIP,  or  the;  EPA 
takes  ai:tion  to  cre;ate  a  FIP.  that  impo.ses 
and  defines  the  a|)plie;al)le  i;mi.s.sion 
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limitations,  there  is  no  standard  for  a 
soun:e  to  violate  and  thus  no  conduct 
for  which  a  court  could  assess  any 
penalties.  The  FPA  believes  that  the 
CAA  allows  air  agimcies  (or  the  FPA 
when  it  is  promulgating  a  MP)  in 
defining  emission  standards  to  define 
narrowly  drawn  affirmative  defimses 
that  j)rovide  limited  relief  from 
mouetarv  pimalties  hut  not  for 
injunctive  relief  in  spiiciiied 
cin.umstances.  I'he  FPA  emphasizes 
that  affirmative  defense  j)rovisions  for 
malfunctions  need  to  he  appro|)riatelv 
and  narrowly  drawn,  and  thus  the  ,SSM 
Policy  makes  recommendations  for  the 
types  of  criteria  that  would  make  such 
a  jH’ovision  consistent  with  the 
r(!(jidrements  of  the  C^AA. 

For  the  foregoing  rea.sons.  the  FPA  is 
jjroposing  to  grant  the  Petition  in  part, 
and  to  deny  the  Petition  in  part,  with 
respect  to  the  Petitioner's  rerpuist  that 
the  FPA  rescind  its  S,SM  Policy 
inter])r(iting  the  CAA  to  allow 
affirmative  defense  provisions  in  .SlPs 
for  exce.ss  emissions  during  .S.SM  events. 
In  addition,  tin;  FPA  is  |)roposing  to 
grant  the  Pcjtition  in  part,  and  to  denv 
the  Petition  in  part,  with  respect  to  tin; 
Pcititioner’s  nuiuest  that  the  FPA  issue! 
.SIP  calls  for  those  affirmative!  elefense 
pre)vi.sie)n.s  in  speulfic  .SIP  preevisieens 
iele!ntifie!el  in  the!  P(!titie)n.  The  FPA 
re!epie!sts  ceemnunit  e)n  this  j)re)pe).se!el 
aelieen.  As  elise:nsse!el  in  se!e:tie)n  VII. 11  of 
this  notice,  the  FP.A  is  also  re!.stating  its 
re!e:e)nune!nele!el  e:riteria  leer  a])j)re)Viehle 
affirmative  (lefe!nse!.s  fe)r  malfunctions  in 
.SIP  prewisieens  e;e)nsi.stent  with  C.AA 
re!epiin!meuts.  Further,  .is  discusseul  in 
se!ction  IX  e)f  this  neetice.  the  FP.X  is 
propejsing  to  grant  eir  tej  (le!nv  the 
Petition  with  respeul  to  the  spe!e:ifie:  .SIP 
j)re)vi.sie)ns  ielentifieul  by  the  Pe!titione!r 
as  inconsistent  with  the  CAA. 

V.  Proposed  Action  in  Response  to 
Re!t|uest  for  the  EPA’s  Review  of 
Specafic  Fixisting  SIP  Provisions  for 
(Consistency  With  (CAy\  Riupiirements 

A.  P(‘litiaiwr's  RiHjiwst 

The  Pe!titie)ne!r'.s  .s{!conel  re!epie!st  was 
leer  the  FPA  to  finel  that  .SlPs  “ceentaining 
an  .S.SM  exemption  e)r  a  pre)visie)n  that 
ce)idel  he!  inte!r))re!te!d  te)  affe!ct  FPA  eir 
citizen  enfe)re;(!me!nt  are  suhstantiedlv 
ina(le!epiate!  to  ceauply  with  the 
re!epdre!me!nt.s  of  the!  (Clean  Air  Ae;t.” '  *  In 
aelelitieen.  the  Pe!titie)ne!r  reKpiesteel  that  if 
the!  FPA  finels  such  (le!fe!e:t.s  in  e!xi.sting 
SlPs.  the  FPA  “issue  a  call  fe)r  enich  e)f 
the  stat(!.s  with  such  a  .SIP  to  rewi.se  it  in 
conformity  with  the  reMpdrements  eer 
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eitherwise  reMiuulv  these  elefi!ctive 
SlPs."'-' 

In  suiiport  of  this  re!epie!st.  the! 
Petitieiner  expresseel  cone:ern  tluit  many 
.SlPs  e;ontidn  |)re)visiems  that  iire! 
incemsiste!!!!  with  the  reuinireMuemts  eif 
the  (CAA.  Ace:e)reling  to  the!  Pe!titione!r. 
tlu!se!  preivisieins  fidl  into  two  ge!ne!riil 
e:ate!gorie!s:  (1)  Fxemptions  feir  e!xe:e!ss 
emi.ssions  hy  whie:h  sue:h  emissiems  are! 
iieit  tre!ate!d  as  vieihitions;  anel  (2) 
enfore:e!me!nt  (li.se:re!tie)n  provisiems  that 
may  he!  weireleul  in  sue;h  a  way  that  a 
eleunsiem  by  the  state  not  te)  enforeie 
agidnst  a  viejlatieni  e:oulel  he  ceeustnieul 
hy  ii  cenirt  to  hiir  e!nfe)re:ement  by  the 
FPA  under  (CAA  se!c:tion  118,  or  by 
citizens  imeler  (CAA  seeelieen  804. 

First,  the  Peetitieener  expreesseed  e:oncern 
that  many  .SlPs  have  either  auteematic  or 
eli.se:re!t ionary  ecxemjitions  fe)r  e!xce!.ss 
emissions  that  occur  ehiring  pea  ieeels  of 
start II]).  shutelown,  e)r  malfiinelion. 
Automatic  exemptie)n.s  are  those  that,  on 
the  fae:e  of  the  .SIP  provision,  pre)vi(le 
that  any  e!xcess  emissions  ehiring  such 
evemts  are  ne)t  violations  eween  though 
the!  se)nre:e!  e!xe;e!eds  the  otherwi.se 
applicable!  e!inission  limitations.  The!.se 
provisions  pre!e:luele  e!nfe)rce!me!nt  by  the 
stiite,  the  FPA.  or  citize!ns,  l)e!e:iuise  hv 
definition  lhe!se!  excess  e!missie)ns  .ire! 
elefineul  as  not  vie)latie)ns.  Dise:re!tie)narv 
e!xe!m])tie)ns  or.  meere:  ce)rre!e:tly, 
e!X(!mptions  th:it  may  arise  as  a  result  of 
the!  e!xerci.se  of  “elire!cte)r’s  eli.se;re!tie)n'’  hv 
state!  e)fiie:ials,  are  exe!m|)tie)ns  freeni  iin 
otherwi.se  a])plie:;il)le  emissieen 
limitation  that  a  state!  may  grant  on  a 
e;;i.se!-l)y-e;ase  basis  with  e)r  without  anv 
juihlic  proce!ss  or  .ipproval  by  the!  FPA. 
but  that  eh)  pnr])ort  to  bar  enforcement 
by  the  FPA  or  e:itizens.  The!  Petitione!)' 
argueel  thiit  "|e!lxe!mptions  that  may  be! 
grante!el  by  the!  .state  eh)  not  e:omply  with 
the  e!nfe)re;(!ment  sedieane  of  title  1  of  the 
Ae;t  bee;an.se  they  unelermine 
enfore:enu!nt  by  the  FPA  uneh!r  .se!e:tion 
118  of  the  Act  e)r  by  eatizens  imeler 
.seelion  804.” 

The  Petitioner  ex|)laine!el  that  all  such 
exemptions  are!  funelame!ntally  at  oehls 
with  the  re!i]uire!ments  e)f  the  CAA  iinel 
with  the  FPA's  hengstanding 
inte!rpr(!tation  e)f  the  (CAA  with  re!spe!e:t 
te)  exce!.ss  emi.ssions  in  .SlPs.  .SlPs  are! 
reKpiireel  te)  inednele!  emi.ssion  limitatie)ns 
elesigne!)!  to  pre)vieh!  fe)r  the!  attiiinme!nt 
anel  maintenance  e)f  the!  NAAQ.S  anel  for 
l)re)te!e:tion  e)f  P.SD  incre!me!nts.  The 
Petitie)ne!r  emphasizeel  that  the  (CAA 
re!(|uire!s  thiit  such  eenii.ssion  linutations 
be!  “ceentinuous”  anel  thiit  thew  he! 
e!.stablishe!d  at  levels  that  iii:hie!ve! 
sufficient  emissions  contreil  te)  meeet  the 
reejuired  (CAA  ohjee:tives  when  iielhereul 
to  by  sources.  Insteael,  the  Pe!titie)ner 


Id. 


i:onteneleil.  exemptions  for  e.xcess 
e!missie)ns  e)ften  result  in  reid-worlel 
e!missie)ns  thiit  are  far  higher  than  the 
leivel  e)f  emissions  envisioneel  iiiul 
planned  for  in  the  .SIP.  (Citing  the  FPA’s 
e)wn  giiieliince  iinel  pii.st  iielministriitive 
iielienis,  the  Petitieiner  explaineul  that 
exeimptions  freini  eitheirwi.se!  ii])])lie;al)le 
enussion  limitatiems  e:im  alleiw  large 
iimounts  e)f  iielelitional  emissions  that  iire 
neit  aceaninted  feir  in  .SlPs  anel  that 
e!xem])tie)ns  thus  “creiate  liirgei  loopheiles 
to  the  Act’s  finulinnental  renjuireiment 
thiit  a  .SIP  must  proviele  feir  attainment 
anel  maintenanea!  eif  the  NAAQ.S  anel 
P.SD  ineaements.” 

.Seeamel,  the  Petitieiner  exjires.sed 
eaineairn  that  many  SlPs  have  jirovisions 
that  may  have  been  inlendeel  tei  geivern 
only  the!  exercise  of  i!nforea!ment 
eliscretion  by  the  state’s  own  |)e!rsonnel 
but  are  woreled  in  a  way  that  eaiuld  be 
eamstriuKl  to  ])ri!cliule  enforcement  hv 
the  FPA  or  citize!ns  if  the  state  ele!i:t.s  not 
to  enfeirea!  against  the  violation.  The 
Pe!titioner  (.emteneleel  that  “any  .SIP 
lirovision  thiit  jiurpeirts  to  vest  the 
(leteirmination  of  whether  or  not  a 
vieiliition  of  the  .SIP  has  oeaairreiel  with 
the  state!  e!nfona!me!nt  authoritv  is 
inia)n.siste!nt  with  the  enfor(a!me!nt 
jirovisiems  of  the  Ac:t.’’  In  support  of  this 
eaintention,  the!  Pe!titione!r  epieited  from 
the!  FPA’s  re!ea!nt  action  tei  reulify  such 
a  provision  in  the  Utah  .SIP: 

*  *  *  .SIP  previsions  lliiit  give)  (ixe:liisivei 
iuilliurily  lei  ii  stiite)  to  (li!te!riiiiiii)  wIiDllier  an 
i)Mf()re;e)nuiiil  iicliem  ciin  he)  iiiirsueel  for  iin 
e!xe:i)iieliiiie:e!  eif  iiii  einiission  limit  are) 
iiicoiisislDiit  with  llie)(CAA’s  re)giiliile)rv 
si:lie)ini).  FPA  anel  e:ilizi)ns,  iinel  any  ciemrt  in 
which  they  seek  to  file)  an  e)nfore:i)mi)nt  cliiim, 
nuisl  reliiin  the)  iiulheirilv  to  ineli)|)()nile)ntlv 
eviihnite)  whe)lhi)r  ii  sonre:e)’s  e)xe:i)e)(linie:i)  of  an 
Dinission  limit  warrants  e)nfe)re:t)mi)nl 
iie:lion.'*'’ 

After  articulating  these  eiverarching 
ceincerns  with  existing  .SIP  provisiems, 
the  Petitioner  re!e|uesteel  that  the  FPA 
evaluate  .s])e!cific  .SIP  provisions 
ielentifieel  in  the  separate  section  of  the 
Petition  titled.  “Analysis  of  Inelivielual 
.States’  .S.SM  Preivisions.”  •*“  In  that 
section,  the  Petitioner  ielentifieel  s])e!e:ifie: 
preivisiems  in  the  .SlPs  eif  89  .states  that 
the  Petitioner  beilieiveiel  to  be 
ine:e)nsi.ste!nt  with  the  reKiuiremients  eif 
the  (CAA  anel  eixplaineel  in  eleitail  the 
basis  feir  th.it  belief.  In  tbe  i:e)ne:lu.sion 
.se!e;tie)n  eif  the  Petitiem,  the  Peititiemer 


‘'’.S'oo.  ■'PiiHliiig  of  .Siihslantial  lna(l()(|Uii(:v  of 
lni|)l()in()ntiition  Plan:  Call  for  Utah  .Stalo 
linploinontation  Plan  Kovision:  Notice)  of  proposoel 
nilomaking."  7.")  I'K  7l)H»H  at  7im<)2-():i  (Nov.  U). 
2l)iei)  (proposoel  .SIP  e:iill.  iii/or  ei/iei.  tei  re)e:lilv  an 
e)nreire:e;ine)nt  elise:re)tiein  preivisiein  that  in  lae:t 
appeiaroel  let  liar  onle)re:e)me)nt  liv  the)  KPA  eir  eiilizons 
if  the)  stale)  ele)e:iele)el  neil  lo  onfeire:))). 
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listed  the  SIP  provisions  in  each  state 
for  vvliich  it  seeks  a  specific  remedy. 

B.  Tlu^  EPA 's  BfiS})ons(^ 

In  general,  the  KPA  agrees  with  kev 
statenumts  of  the  Petitioner.  The  FPA’s 
longstanding  inter|)retation  of  the  (iAA 
is  that  automatic  (jxemptions  from 
emission  limitations  in  .SlPs  are 
imi)ermissihle  hecau.st!  they  an; 
inconsistent  with  thi;  fundamental 
nuininanents  of  the  (iAA.  The  EPA  has 
reiterated  this  point  in  its  guidance 
documents  and  in  rnhmiaking  actions 
numerous  times.  The  EPA  has  also 
acknowledged  that  it  previously 
ap])roved  some  SIP  ])rovisions  that 
l)rovide  such  exemptions  in  error  and 
encouraged  .states  to  rectify  them.  '^ 

The  EPA  also  has  a  long-standing 
inter])retation  of  the  CAA  that  does  not 
allow  “director’s  di.scretion"  j)rovisions 
in  SIPs  if  they  jirovide  imhoumkid 
discretion  to  allow  what  would  amount 
to  a  ca.se-sp(;cific  revision  of  the  SIP 
without  meeting  the  statutory 
r(U|uirements  of  the  (]AA  for  SIP 
r(!visions.  Moreovca’,  the  (iAA  would  not 
allow  a])proval  of  a  SIP  ])rovision  that 
provided  director's  discretion  to  cniate 
discretionary  exem])tions  for  violations 
when  the  (iAA  would  not  allow  such 
exemptions  in  the  first  instance;. 

In  addition,  the  EPA’s  long-standing 
interpn;tation  of  the  CAA  is  that  SIPs 
may  ceentain  provisions  concerning 
“eid()rc(;ment  di.scretion"  by  the  air 
agency’s  own  personnel,  hut  such 
l)rovi,sion.s  cannot  bar  enforcement  by 
the  EPA  or  through  a  citizen  suit.  In 
the  event  such  a  provision  could  he; 
e:e)ustrue;el  by  a  e;ourt  to  ])re;e:hiete;  EPA  or 
entizeu  enfe)re:e;me;nt,  that  preevisieen 
we)idel  be;  at  oelels  with  funelameutal 
re;e]uirement.s  of  the  CAA  pertaining  te; 
e;nfe)rceme;nt.  Althe)ugh  the  EPA  eleees 
ne)t  agree  with  the;  Pe;titioner  exmeerning 
all  affirmative;  defense  luxjvisions  in 
SIPs,  the  EPA  eloe;.s  eegree  that  sue:!; 
l)re)visie)n.s  have  to  meet  CAA 
re;eiuire;ments. 

The  EPA  alse)  agre;e;.s  that  aute)matie: 
e;xemptie)n.s,  eli.se:re;tie)nary  exemjjtienis 
vi.i  elire;e:te)r’s  eli.se;re;tie)n,  amhigueeus 
e;nfe)rex;me;nt  elise:re;tion  preevisions  that 
may  he;  re;ael  te;  ])re;e:luele;  EPA  e)r  e:itize;n 
e;nfe)rex;me;nt,  cinel  iniippre)priate; 
affirimitive  elefense;  pre)visie)n.s  e:an 
interfere;  with  the;  e)ve;rare:hing  e)l)je;e:tive;s 
e)f  the  CAA,  sue;!;  as  attcuning  anel 
maintaining  the  NAAQS,  pre)te;e;tie)n  e)f 
P.SD  ineaements,  anel  j)re)te;e:tie)n  e)f 
visibility.  Sue:h  pre)vi.sie)n.s  in  SIPs  e:an 
interfere  with  e;ffe;e:tive;  e;nfe)rex;ment  hv 
;iir  age;ne:ie;.s,  the;  EPA.  emel  the;  puhlie:  te; 
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ei-ssure  that  se)urex;.s  ex)mply  with  CAA 
re;epure;me;nt.s,  exentrary  te;  the; 
fimelamental  enfe)rex;ment  ,strue:ture; 
])re)viele;ei  in  (iAA  se;e:tie)ns  113  anel  304. 

The;  I'iPA’s  cigre;e;me;nt  een  the;.se;  hreeael 
l)rine:iple;.s,  he)we;ve;r,  ele)e;s  ned 
ne;ex;s.s<irily  me;im  tluit  the;  EI’A  ;igre;e;s 
with  the;  Pe;titie)ne;r’.s  views  .is  te;  (;<ie:h  e)f 
the;  speenfie;  SIP  ])re)vi.sie)n.s  ielentifieel  <is 
l)re)hle;matie;  in  the  Pe;titie)n.  The;  EPA 
hcis  imele;rtake;n  a  ex)mj)re;he;n.sive;  re;vie;w 
e)f  the).se;  .sj)e;e:ifie;  SIP  ])re)visie)ns  te; 
eletermine;  whe;the;r  the;v  are  exensistent 
with  (;AA  re;epiire;nu;nt.s.  anel  if  the;y  are; 
ne)t  ex)nsiste;nt,  whe;the;r  the;  ])rovi.sie)n.s 
are  suh.stantiallv  inaeleejuate;  te;  meet 
CAA  re;e]uire;ment.s  anel  thus  warrant 
ae:tion  to  re;e;tify. 

The  I'iPA  has  exuefullv  (;vahiate;el  the 
ex)nex;rn.s  expre;s.se;el  by  the  Pe;titie)ner 
with  re.s|)e;e:t  te;  eae:h  e)f  the  iele;ntifie;el 
SIP  pre)vi.sion.s  and  has  exensielereel  the; 
speenfie;  remedy  seeught  by  the 
Petitioner.  In  many  in.stanex;s,  the  EPA 
tentatively  ex)ne:ur.s  with  the;  Petitiemer’s 
iinalysis  e)f  the;  ])re)vi.sie)n  in  ejuestie)!! 
anel  aexxirelingly  is  preepeesing  te)  gnmt 
the  Petitieen  with  re;.spee:t  te)  that 
pre)vi.sie)n  anel  sinmltane;e)n.sly  pre)pe)sing 
te)  make;  a  fineling  e)f  substantial 
in:iele;eiuiie:y  iinel  te)  isseie;  a  SIP  exill  te) 
re;e;tify  the;  .SIP  inaele;eiuae;y.  In  e)the;r 
in.stanex;-s.  he)we;ve;r.  the;  El’A  te;ntiitive;lv 
elisagre;e;.s  with  the;  Pe;titie)ne;r’.s  analvsis 
e)f  the;  ))re)vi.sie)n  anel  tluis  is  ])re)|)e)sing 
te)  eleny  the;  I’e;titie)n  with  re;.s])e;e;t  te)  th.it 
])re)vi.sie)n  anel  te)  t.ike;  ne)  furthe;r  ae:tie)n. 

'I’lie  EPA’s  evaluatie)!)  e)f  e;ae:h  e)f  the; 
])re)vi.sle)n.s  ielentifieel  in  the;  Petitieni  is 
summarized  in  se;e:tie)n  IX  e)f  this  ne)tiex;. 
Fe)r  the;  re;a.se)n.s  eli.seais.seel  in  se;e:tie)n  IX 
of  this  ne)tiex;.  the  EPA  is  ])rope)sing  te) 
grant  the;  Pe;titie)n  in  part,  and  to  elenv 
the;  Pt;tition  in  j)art.  with  re;.spee:t  to  tlie 
s])e;e:ifie:  (;xi.sting  .SIP  provisions  for 
which  the;  Petitioner  re;e]ut;.steel  a 
remedy.  The;  EPA  re;eiiiest.s  ex)mme;nt  on 
the;  ])re)i)e)seel  actions  on  tlu;se  spe;e:ifie: 
.SIP  ])rovi.sion.s. 

VI.  Proposed  Action  in  Response  Te) 
Request  That  the  EPA  Limit  SIP 
Approval  to  the  Text  of  State 
Regulations  and  Not  Rely  Upon 
Additional  Inter|)ri;tive  Letters  From 
the  State 

The;  Petitieener’s  thirel  re;e]ue;st  was  that 
when  the;  EPA  e;valuiite;s  .SIP  re;visie)ns 
suhmitteel  by  <i  state,  the;  fiPA  sheeulel 
re;e]uire;  “;ill  te;rm.s,  ex)nelitie)ns, 
limitations  anel  inte;rpre;tatie)ns  e)f  the; 
various  .S.SM  pre)visie)ns  te)  he;  re;fle;e;te;el 
in  the  unamhigueeus  languiige  e)f  the;  SIPs 
the;m.se;lve;.s.’’ The;  Pe;titie)ne;r  e;x|)re;.sse;el 
ce)nex;rn  that  the  EPA  bees  previously 
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a])pre)ve;el  .SIP  .seihmi.ssie)n.s  with 
preevisienis  that  “by  their  plain  terms” 
ele)  ne)t  appe;ar  te)  ex)mply  with  the;  EPA’s 
inter])re;tiitie)n  e)f  ('.AA  re;epiire;me;nts 
e;mhe)elie;d  in  the;  .S.SM  Pe)lie:y  emel  heis 
eil)pre)ve;el  the).se;  .SIP  suhinissieens  in 
re;liemex;  e)n  .separate;  “le;tte;rs  e)f 
inte;r])re;tatie)n’’  freun  the  state  that 
ex)nstrne;  the;  ])re)vi-sions  e)f  the;  .SIP 
siihmissiem  it.self  to  he;  exensistent  with 
the;  .S.SM  Pe)lie:y.*"  He;e:em.se  e)f  this 
relianex;  e)n  inter])re;tive  le;tte;rs.  the; 
Pe;titie)ner  argueel  that  “sue;h 
ex)n.strue:tie)n.s  are;  not  ne;ex;.sseirily 
a])pare;nt  fre)m  the;  text  e)f  the  pre)vi.sie)ns 
anel  their  enfe)rex;al)ility  may  be  elifficult 
anel  unneex;.ssarily  ex)mplex  anel 
ineffiedent." 

In  su])pe)rt  e)f  this  reque;st,  the 
Pe;titie)ne;r  alk;ge;el  that  past  SIP 
appre)val.s  related  to  Okheheema  anel 
'renni;.sse;e;  illustrate  the  practie;al 
pix)hk;m.s  that  c;an  arise  fre)m  relianex;  e)n 
inter])re;tive;  letters.  With  re;.sj)e;e;t  te) 
Oklahe)ma.  the  Pe;titioner  a.s.se;rte;el  that  a 
1984  appre)val  e)f  a  .SIP  suhmissie)!)  from 
that  state  eieklressing  .S.SM  ])rovisie)n.s 
reepure;)!  twe)  k;tte;r.s  e)f  interpretatie)n 
fre)m  the;  state;  in  e)rde;r  fe)r  the;  EPA  te) 
ek;te;rmine;  that  the;  ae:tuid  re;gidiite)ry  text 
in  the;  .SIP  submissie)!)  was  suffie:ie;ntlv 
exiusistent  with  (iAA  re;e|inre;me;nt.s 
pe;rtaining  te)  .S.SM  pixivisions. 'fhe; 
Pe;titie)ne;r  ex)nex;ek;el  that  the;  Federal 
Registe;r  ne)tiex;.s  fe)r  the  pre)pe)se;el  emel 
fimil  ae:tie)n.s  te)  a|)pre)ve;  the;  Okkdienna 
.SIP  suhinissie)!)  eliel  epieete  fre)m  the 
.state’s  letters  hut  e;x])re;ssed  ex)nex;rn  that 
the).se;  k;tte;r.s  we;re;  ne)t  aeduallv 
“j)re)mulgateel  as  part  e)f  the  (Iklaheeuiii 
.SIP." 

With  respeed  te)  'fenne-ssee.  the 
l\;titie)uer  pointeel  to  a  more  re;ex;ut 
ae:tie)u  ex)nex;ruing  the;  re;de;.signatie)n  e)f 
the  Kne)xville  area  to  attaiumeut  fe)r  the 
1997  8-he)ur  ozeme  NAAQS.-*  *  lu  this 
iiedion,  the;  EPA  evaluateel  wh(;ther  the; 
.SIP  fe)r  that  state  met  requirements 
neex;.s.sarv  for  reelesignation  fre)m 
nonattainment  te)  attainment  in 
aexx)relance  with  CiAA  .se;e:tion 
l()7(d)(3).-*-*  Again,  the;  Pe;titie)ne;r  ne)te;el 
that  in  oreler  to  exemplete;  that 
reelesignatieen  aedion,  the;  EPA  hael  te) 
re;e]ue;.st  that  he)th  the;  steete  and  the  k)e;iil 
air  planning  e)ffie;ial,s  ex)nfirm  e)ffie:ially 
that  the;  existing  .SIP  pre)vi.sie)n.s  ek)  ne)t 
in  filed  preiviek;  iin  e;xe;mj)tie)n  fe)r  e;xex;.ss 


l’(!lili()ii  nt  14. 

"  l’(!litii)n  ill  l.S. 

'-.Sec.  ■■K(!\isi(iii  to  Oklalioniii  Ko<;idiilion  1..S — 
K(?|)orts  Roiiiiirod.  lAooss  IXidssions  l)urin>;  -Sliirtup. 
.Shutdow  n  iind  Mallunction  ol  IXiuipinont."  4tl  l-'K 
.'U1K4  (|an.  2.S.  Hltt4).  .\t  tlio  tinu;  ot  tiu!  proposod 
and  fuiid  action,  tin;  opiaativii  ld‘A  {^inilancc  was 
tin;  lilHX  -S.SM  (iuidiinci!. 

" I’ctition  at  I.S. 

■'Kcdiisif’iiation  ol  the  Kno.willi!  Ii)!l7  8- 
liour  e)/oni!  Nonattainnunit  Area  to  Attainment." 

7ti  I-'K  I2.S87  (.Mar.  8,  2011). 
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emissions  during  SSM  events  and  that 
the  provisions  slionld  not  he  inter|)ret(!(l 
to  do  so.  The  iinj)lieation  oi  the 
Petitioner’s  ohservation  is  tliat  il  the  Sll^ 
provisions  liad  been  clear  and 
tinamhignoiis  in  the  lir.st  instance, 
interpretive!  letters  weeidel  ne)t  have  heien 
neH;e!ssarv. 

By  e;e)ntrast.  the  Petitieeneir  |)e)inteel  te) 
the!  me)re!  re!e:e!nt  SIP  e;all  ae;lie)n  fe)r  Utah 
in  \vhie:h  the  Fl’/\  itse!ir  ne)icfl  that  it  was 
une:le!ar  why  the  FPA  Iniel  eH'iginally 
ap])re)ve!el  a  j)artie:idar  SIP  pre)visie)n 
relevant  te)  SSM  e!ve!nts.-*''  .S|)e!e;irie:allv. 
the  PetitieHU!!'  ejue)te!el  the  FPA’s  e)wn 
statement  that  “thirty  ye!ars  late:r.  it  is 
ne)t  e:le!ar  he)W  EPA  re!ae:heel  the 
e;e)ne;lusie)n  that  exemptieens  granteel  hy 
Utah  we)ulel  ne)t  apply  as  a  matter  e)l 
leieleral  law  eer  whether  a  e:e)urt  woidel 
honor  EPA’s  inte!r))re!tation  *  * 

The  Petitioner  argueel  that  this  situatieen 
wluM'e  the  Ei’A  itself  was  nnahle  to 
ii.seuM'tain  why  a  SIP  j)re)visie)n  was 
pre!vie)usly  appreeveel  as  meeiting  C^AA 
reMpiireanemts  illustnites  the  e:e)ne:e!rn  that 
"the  state's  interi)re)tatie)n  of  its 
reegulatienis  may  (or  may  ne)t)  he  kne)wn 
hy  partie!s  attem])ting  te)  e!nfe)re;e!  the  .SlI’ 
ele!e:aele!s  after  the  pre)visie)ns  we:re! 
e;re!iite!el.” 

Fre)m  these  e!xample!s.  the  !’e!titie)ne!r 
elrew  the  e:e)ne:lusie)n  that  re!liane:e!  eni 
le!tte!rs  e)f  interpretatie)))  ire)m  the  state. 
e!ve!n  if  relleuleul  in  the:  Fe:deral  Re!gister 
ne)tie;e!  as  part  e)f  the:  e!xplie;it  basis  leer  the: 
.Sll’  appre)val.  is  insidfie:ie!nt.  'I’he: 
Pe:titie)ne!r  argneel  that  .sue:h 
inte!rpre!tatie)ns.  if  the!y  are:  ne)t  plain  e)n 
the  fae:e!  e)f  the  state  re:gulatie)ns 
the!mselve!s.  sheenlel  he:  set  feerth  in  the 
Sll’  as  re!fle!e:te!el  in  the  U.eeeie  e)f  Feeleral 
Re!gulatie)ns.  The  Petitione:)'  aelve)e:ate!el 
that  all  partieis  sheeidel  he  able  to  re!ly  e)n 
the  terms  of  the  SIP  iis  refle!e;teel  in  the 
Ceeele  of  Feeleral  Re!gidatie)ns.  or 
alternatively  e)n  the  SIP  as  she)wn  een  an 
EPA  lnte!rne!t  We:!)  page,  rather  than 
having  to  redy  e)n  e)the:r  inte:rpre:tive! 
lette:rs  that  may  he:  eiiffieadt  te)  le)e:ate!. 
The  Pe!titie)ne!r’s  preferreel  approaedi. 


'  I’flilioi)  at  15-l(i. 

■■I'iiidinn  or.Siihstaiitial  li)a(l(!(|ua!:y  (if 
Inipldinciitatidn  I’laiuCall  lorlUali  .Statu 
linplcincntatidii  I’lan  Kdvisidii:  Ndtica  of  proposed 
iidemakinf«."  7.')  I'K  7t)aa«  at  7im<)ll  (Nov.  1<).  21)11)), 
I’ctition  at  Hi.  'rlui  I’dtitiondi'  assumed  tliat  the 
di'ieinal  .Sll’  action  was  one  in  which  the  Id’A  must 
have  relied  on  an  interpi'etive  lett(!i  Irom  the  state 
as  a  liasis  lor  tlie  prior  .Sll’  appnn  al.  In  fact, 
however,  tin;  Id’.A  r(s:onni/.ed  that  the  Id’A 
statemi!nl  in  the  prior  final  action  approvin'^  the  .Sll’ 
revision  in  HtXtt  concerning  fedend  law 
supersedin'!  incorr(H:t  state  law  emhodied  in  the  .Sll’ 
was  incorrect.  Moreover,  sidisecpient  case  law  has 
illustrated  that  courts  will  not  d(H:ide  that  C;\A 
rerpiirements  automatically  override  existin”  .Sll’ 
provisions,  regardless  of  whether  those  .Sll’ 
provisions  met  C.\.\  re(|iiirem(!nts  at  the  time  of  the 
approval  or  since.  Sea.  Sicrmi  (’.lull,  cl  ul.  v.  (.'eo/giVi 
PowciCo..  44.'t  F.Xd  1241).  13.">4  (1 1th  Cir.  2000). 


however,  wa.s  thot  “.ill  term.s, 
condition.s.  limitation.s  and 
interjirelalions  of  the  variou.s  ,SSM 
provi.sion.s  he  reflected  in  the 
unamhiguous  language  of  the  .SlPs 
themselve.s.” 

li.  'I'Ik;  HPA’s  licsponsa 

The  Id’A  agree, s  with  the  core 
principle  advocated  hy  the  Petitioner, 
i.a..  that  the  language  of  regulation.s  in 
.SlP.s  that  pertain  to  .S.SM  event.s  .shottld 
he  clear  and  timimhiguoti.s.  'I'hi.s  is 
necessary  as  a  legal  matter  hot  also  as 
a  matter  of  fairness  to  all  ])arties, 
incltiding  the  regtilated  entities,  the 
regulators,  and  the  public.  In  some 
ca.ses,  the  lack  of  clarity  may  he  so 
significant  that  amending  the  regulation 
may  he  warranted  to  eliminate  the 
])otential  for  confusion  or 
misunder.standing  about  ajiplicahle  legal 
recjiiirements  that  could  interfere  with 
compliance  or  enforcement.  Indeed,  as 
noted  hy  the  Petitioner,  the  EPA  has 
requested  that  states  clarify  amhignous 
SIP  provisions  when  the  l']PA  has 
suhsecpiently  determined  that  to  he 
neces.sarv.*" 

However,  the  Id’A  believes  that  the 
use  of  interpretive  letters  to  clarifv 
jicrceived  amhignity  in  the  provisions  in 
a  .SIP  suhmi.ssion  is  a  permissihle,  and 
sometimes  nece.ssarv,  apjiroach  under 
the  (^AA.  U.sed  correctly,  and  with 
ade(|uate  doenmentation  in  the  Federal 
Register  and  the  docket  for  the 
underlying  rulemaking  action,  reliance 
on  interpretive  letters  can  serve  a  useful 
l)ui|)ose  a)id  still  meet  the  enforceability 
conc:ern.s  of  the  Petitioner.  Regulated 
entities,  legulators,  and  the  public  can 
I'cadily  ascertai)i  the  existence  of 
interpretive  letters  relied  iqfo))  in  the 
EPA's  ap])roval  that  woidd  he  useful  to 
resolve  any  ])erceived  ajiihiguitv.  Bv 
vii  tue  of  being  part  of  the  stated  basis 
for  the  EPA’s  approval  of  that  provision, 
the  interj)retive  letters  necessarily 
(establish  the  correct  interpretation  of 
any  arguably  amhiguons  .SIP  ]))'ovi.sion. 

In  addition,  reliance  on  inter])i'etive 
letters  to  address  concerns  about 
])erceived  anihiguity  ca!i  often  he  the 
nH).st  efficient  and  tijiiely  wav  to  lesolve 
concerns  about  the  correct  meaning  of 
|•egulat^)rv  pi'ovisions.  Both  air  agencies 
and  the  EPA  are  ixuiuired  to  folh)w  ti)ne- 
and  lesonrce-intejisive  adniijii.stiative 
])rocesse.s  in  o!’der  to  develop  and 
evaluate  .SIP  suhniissions.  It  is 
reasonable  for  the  EPA  to  exercise  its 
disci'ction  to  use  interpretive  letters  to 
clarifv  concei’us  about  the  meaning  of 


■"’.SYx;.  (?.g..  "I'inding  ()l  .Sul)st<mli!il  liiii(l(U|Uii(:v  ol 
Implcmcnliition  I’hm:  ChII  lor  lltoli  .St<it(! 
Im|)l(!m(!iiliili()ii  I’liin  Kovi.sioii."  70  I'K  210:)i)  <il 
2H)4«  (Apr.  18.  2011). 


regulatory  provisions,  rather  than  to 
retpiire  air  agencies  to  reinitiate  a 
comjilete  administrative  jirocess  merelv 
to  resolve  perceived  amhiguitv  in  a 
provision  in  a  .SIP  suhniission.  *'*  In 
piiiticular,  the  fjPA  considers  this  an 
iqipi'opriate  approach  where  reliance  on 
such  an  inter|)retive  letter  allows  the  air 
agency  :ind  the  fiPA  to  ])ut  into  place 
.SIP  provisions  that  are  neces.sarv  to 
meet  inqioitant  UAA  objectives  and  for 
which  unnecessary  delay  would  he 
counterpi'oductive.  For  example,  where 
an  air  agency  i.s  ado])ting  emi.ssion 
limitation.s  for  purposes  of  attaining  the 
NAAQ.S  in  an  area,  a  timelv  letter  from 
the  air  agency  clarifying  that  an 
enforcement  di.scretion  jirovision  is 
a|)])lical)le  only  to  air  agency 
enforcement  jiersonnel  and  has  no 
hearing  on  enforcement  hy  the  EPA  or 
the  public  could  help  the  area  reach 
attainment  more  expeditiously  than 
re()uiring  the  air  agenc:y  to  undertake  a 
time-consnming  admini.strative  process 
to  make  a  minor  change  in  the 
regulatoi’v  text. 

Thus,  to  the  extent  that  the  Petitioner 
intended  the  Petition  on  this  issue  to  he 
a  lecpiest  for  the  EPA  never  to  use 
inteiqiretive  letters  as  jiart  of  the  basis 
for  approval  of  any  .SIP  suhmi.ssion,  the 
fiPA  disagiees  with  the  Petitioner  and 
accordingly  is  projiosing  to  deny  the 
I'cipiest.  The  fiPA  notes  that  it  is  already 
the  l-iPA’s  practice  to  assure  that  any 
interpretive  letters  are  correctly  and 
adecjiiately  reflected  in  the  Federal 
Register  and  are  included  in  the 
rulemaking  docket  for  a  .SIP  a])proval. 

There  are  multiple  rea.sons  why  the 
EPA  does  not  agree  with  the  Petitioner 
with  resjiect  to  the  alleged  inadecpiacy 
of  using  interpretive  letters  to  clarifv 
specific  ambiguities  .SIP  regulation.s, 
])rovided  this  proce.ss  is  done  correctly. 
First,  under  section  l()7(a),  the  CAA 
gives  air  agencies  both  the  authority  and 
the  primary  resjionsihility  to  develo]) 
.SIPs  that  meet  ajiplicahle  statutory  and 
regulatory  re(]uirements.  However,  the 
CAA  generally  does  not  .s])ecify  exactly 
how  air  agencies  are  to  meet  the 
re(]uirements  snhstantivelv,  nor  does  the 
(iAA  specify  that  air  agencies  must  u.se 
,s])ecific  regulatory  terminology, 
])lnaseology,  or  format,  in  provisions 
suhmitted  in  a  .SIP  submission.  Air 
agencies  each  have  their  own 
reciuirements  and  jiractices  with  respecd 
to  rulemaking,  making  flexibility  toward 


''’(;AA  .sdclion  1  n)(k)  dinicls  the  I'd’A  to  act  on 
,S1I’  snlmiissions  and  to  apjjrovo  those  that  m(!(!t 
statutory  and  rcgnlatoiy  rcciuinimonts.  Im|)li(:it  in 
this  authority  is  tiu!  discretion,  throueh  a|)|)ro|)riate 
notice-and-coinment  ridemakinf;.  to  determine 
whether  or  not  a  givem  .Sll’  prox  ision  meets  such 
re{piirein(mts.  in  reliance  on  the  inlormation  that 
the  KI’A  considers  relevant  lor  this  purpostc 
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terminology  on  the  KPA’s  part 
appropriate. 

As  a  prime  example  relevant  to  the 
.S.SM  issue,  (lAA  section  1  l()(a)(2)(A) 
reiinires  that  a  state’s  SIP  shall  include 
“enlbrc(!ahh!  emission  limitations  and 
other  control  measnnis,  means,  or 
techni{|nes  (including  economic 
incimlives  such  as  fees,  marketable 
piM'inits,  and  auctions  of  emissions 
rights)  as  well  as  schedules  and 
timetahles  for  com]diance  as  may  he 
necessary  or  apjirojniate  to  meet  the 
applicable  requirements  of"  the  (]AA. 
.Section  3()2(k)  of  the  (b\A  further 
defines  the  term  “emission  limitation” 
in  important  res])ects  hut  nevertheless 
leaves  room  for  variations  of  aj)proach: 

*  *  *  a  |•(!(|uiI■elnenl  estahlisluHl  l)y  the  .Slate 
or  Administrator  which  limits  the  iiuantilv. 
rate,  or  concentration  of  emissions  of  air 
pollnlanls  on  a  conlinuons  l)asis.  including 
any  requiniimmt  ndatiul  to  tin;  o])(!ration  or 
maintenanc(!  of  a  source  to  assure  continuous 
emissions  reduction,  and  anv  d(!sign. 
(Kiuipnnmt.  work  |)ractice  or  o])(!rational 
standard  |)romulgat(!d  under  IthciCiAAl. 

Even  this  most  basic  requirement  of 
.SlPs,  the  inclusion  of  (mforceahle 
“(unission  limitations,”  allows  air 
agencies  discretion  in  how  to  structure 
or  word  the  emission  limitations,  so 
long  its  the  ])rovisions  meet  fundamental 
legal  requirements. 'rhus,  hv  the 
explicit  terms  of  the  statute  and  by 
design,  air  agencies  generally  have 
considerable  discretion  in  how  tluyv 
elect  to  structure  or  word  their  state 
regulations  submitted  to  meet  (lAA 
reiiuirements  in  a  .SIP. 

.Siicond,  nnd(!r(;AA  section  ll()(k), 
the  EPA  has  both  the  authority  and  the 
resjjonsihility  to  a.sse.ss  whether  a  SIP 
snhmi.ssion  meets  ajijilicabh;  CAA  and 
regidatorv  reiiuirements.  Given  that  air 
agencaes  have  authority  and  discretion 
to  structure  or  word  .SIP  provisions  as 
they  think  most  apjiropriate  so  long  as 
they  meet  GAA  and  regulatory 
re(|uirements.  the  EPA's  role  is  to 
evaluate  whether  those  provisions  in 
fact  meet  those  legal  reijuirements.'’' 
Necessarily,  this  process  entails  the 
exercise  of  judgment  concerning  the 
specific  text  of  regulations,  with  regard 


•'■"Till!  I'll’A  iioliis  tliiit  niitwitlistaiuling  tliscriMion 
in  wmiling  in  riiguliilorv  prox  isions.  inanv  winds 
liavi!  spiicific  riicognizoil  logal  moaning  wliothor  liy 
statiito.  rogulatiiin.  t:aso  law.  ilictiiinarv  ilofinitiiin. 
iir  cinnmon  usage.  l''i)r  oxainplo.  Ilio  torin 
“cDnlinumis"  has  a  spooil'ii:  moaning  that  must  ho 
complioil  with  sutistantivolv.  Imwovor  Iho  state  may 
elect  to  woril  its  regulalurv  pruvisiims. 

'■'  .S'l.'i.-.  (■.g..  lAiniinanl  dinurmlion  do.  v.  KPA.  (>!)(( 
I■■.:^ll  427  (,'ith  (iir.  2012)  (uplmliling  the  Hl’.A's 
ilisapiii'oval  in  part  of  affirmalive  defense  priivisiiin 
with  unclear  regulaturv  text):  ( ’.S’  M<i<>nositiin.  l.Ld 
V.  KPA.  (iOO  F.Sil  ll.')?;  1  170  (10th  Cir.  2012) 
(uplmliling  the  I'il’A's  issuance  uf  a  .SIP  call  to 
clarifv  a  pruvisiim  that  could  lie  interpreted  in  a 
way  inconsistent  with  (iAA  rei|uirements). 


both  to  content  and  to  clarity.  Because 
actions  on  .SIP  submissions  are  subject 
to  notice-and-comment  rulemaking, 
there  is  iilso  the  op])ortunilv  for  other 
ptirliiis  to  identify  .SIP  provisions  that 
they  consider  ])rol)lematic  and  to  bring 
to  the  EPA’s  attention  any  concerns 
about  amhignity  in  the  meaning  of  the 
.SIP  jirovisions  under  evaluation. 

I’hird,  careful  review  of  regulatory 
jirovisions  in  a  .Sll^  suhinission  can 
reveal  areas  of  jiotential  amhignity.  It  is 
essential,  however,  that  regulations  are 
sufficiently  clear  that  regulated  entities, 
regulators,  and  the  public  can 
understand  the  .SIP  requirements.  Where 
the  EPA  jierceives  ambiguity  in  draft 
.SIP  submissions,  it  endeavors  to  resolve 
those  ambiguities  through  interactions 
with  the  air  agency  in  i|ne.stion  even  in 
advance  of  the  .SIP  snhmi.ssion.  On 
occasion,  however,  there  may  still 
remain  areas  of  regulatory  amhignitv  in 
a  .SIP  submission’s  jirovisions  that  the 
EPA  identifies,  either  inde]iendently  or 
as  a  result  of  jiuhlic  comments  on  a 
jirojidsed  action,  for  which  resolution  is 
both  ajijirojiriate  and  nece.s.sary  as  jiart 
of  the  rulemaking  action. 

In  such  circumstances,  the  amhignitv 
may  he  so  significant  as  to  reijuire  the 
air  agency  to  revise  the  regidatorv  text 
in  its  .SIP  suhinission  in  order  to  re.solve 
the  concern.  At  other  times,  however, 
the  I'iPA  may  determine  that  with 
adeijuate  exjilanation  from  the  state,  the 
jirovision  is  sufficient  Iv  clear  and 
coinjilies  with  a|i]ilicalile  GAA  and 
regulatory  re{|uirement,s.  In  .some 
instances,  the  air  agency  may  sujiiily 
that  extra  exjilanation  in  an  official 
letter  from  the  ajijirojiriate  authority  to 
re.solve  any  potential  ambiguity.  When 
the  EPA  bases  its  ajijiroval  of  a  SIP 
submission  in  reliance  on  the  air 
agency’s  official  interjiretation  of  the 
Jirovision,  that  reading  is  exjilicitly 
incorjiorated  into  the  EPA’s  action  and 
is  memorialized  as  the  jirojier  intended 
reading  of  the  jirovision. 

For  examjile,  in  the  Knoxville 
redesignation  action  that  the  Petitioner 
noted,  the  EPA  took  careful  stejis  to 
ensure  that  the  jierceived  amhignity  was 
suhstantively  re.solved  and  fully 
reflected  in  the  rulemaking  record,  i.e., 
through  inclusion  of  the  interjiretive 
letters  in  the  rulemaking  docket,  (jnoting 
relevant  jiassages  from  the  letters  in  the 
Federal  Register,  and  carefnllv 
evaluating  the  areas  of  jiotential 
ambiguity  in  resjionse  to  jinlilic 
comments  on  a  jirovision-bv-jirovision 
basis. 

Finally,  the  EPA  notes  that  while  it  is 
jiossible  to  reflect  or  incorjiorate 
interjiretive  letters  in  the  regulatory  text 
of  the  Gk’R,  there  is  no  riujiiirement  to 
do  so  in  all  actions  and  there  are  other 


ways  for  the  jiublic  to  have  a  clear 
under.standing  of  the  content  of  the  .SIP. 
First,  for  each  SIP.  the  GFR  contains  a 
list  or  table  of  actions  that  reflects  the 
various  comjionents  of  the  ajijiroved 
.SIP,  including  information  concerning 
the  submission  of.  and  the  EPA’s  action 
ajijiroving,  each  comjionent.  With  this 
information,  interested  jiarties  can 
readily  locate  the  actual  Federal 
Register  notice  in  which  the  EPA  will 
have  exjilained  the  basis  for  its  ajijiroval 
in  detail,  including  any  interjiretive 
letters  that  may  have  been  relied  ujion 
to  resolve  any  jiotential  ambiguity  in  the 
.SIP  Jirovisions.  With  this  information, 
the  interested  jiarty  can  akso  locate  the 
docket  for  the  underlying  rulemaking 
and  obtain  a  cojiy  of  the  interjiretive 
letter  itself.  Thus,  if  there  is  anv  debate 
about  the  correct  reading  of  the  .SIP 
Jirovision.  either  at  the  time  of  the  EPA’s 
ajijiroval  or  in  the  future,  it  will  be 
Jiossible  to  a.scertain  the  mutual 
imderstaiidiug  of  the  air  agency  and  the 
EPA  of  the  correct  reading  of  the 
Jirovision  in  (juestion  at  the  time  the 
I'd’A  ajijiroved  it  into  the  .SIP.  Most 
imjiortantly.  regardless  of  whether  the 
content  of  the  interjiretive  letter  is 
reflected  in  the  GFR  or  simjily  described 
in  the  Federal  Register  jireamhle 
accomjianving  the  EPA’s  ajijiroval  of  the 
.SIP  submission,  this  mutual 
under.standing  of  the  correct  reading  of 
that  Jirovision  njion  which  the  EPA 
relied  will  be  the  reading  that  governs, 
should  that  later  become  an  issue. 

The  EPA  notes  that  the  existence  of, 
or  content  of,  an  interjiretive  letter  that 
is  jiart  of  the  basis  for  the  EPA’s 
ajijiroval  of  a  .SIP  snhmission  is  in 
reality  analogous  to  many  other  things 
related  to  that  ajiproval.  Not  everything 
that  may  he  jiart  of  the  basis  for  the  SIP 
ajijiroval  in  the  docket,  including  the 
jirojio.sal  or  final  jireambles,  the 
technical  snjijiort  documents,  resjionses 
to  comments,  technical  analyses, 
modeling  results,  or  docket  memoranda, 
will  he  restated  vprhutiin.  incorjiorated 
into,  or  referenced  in  the  GFR.  These 
hackground  materials  remain  jiart  of  the 
basis  for  the  .SIP  ajijiroval  and  remain 
available  should  they  he  needed  for  anv 
jiurjio.se.  To  the  extent  that  there  is  anv 
(juestion  about  the  correct  interjiretation 
of  an  amhignous  jirovision  in  the  future, 
an  interested  jiarty  will  he  able  to  acce.ss 
the  docket  to  verify  the  correct  meaning 
of  .SIP  Jirovisions. 

With  regard  to  the  Petitioner’s 
concern  that  either  actual  or  alleged 
ambiguity  in  a  .SIP  jirovision  could 
imjiede  an  effective  enforcement  action, 
the  EPA  believes  that  its  current  jiroce.ss 
for  evaluating  .SIP  sulimissions  and 
re.solving  jiotential  ambiguities, 
iuchidiug  the  reliance  on  interjiretive 
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lett(!rs  in  appropriate  (  irciuiistances 
with  correct  (locunKintation  in  the 
ruhaiiaking  action,  ininiinizes  tlie 
possibility  for  any  such  ainhiguity  in  the 
iirst  instance.  'I'o  the  extent  that  there 
nanains  anv  perceived  ainhignitv.  the 
1'3’A  concludes  that  regulated  entiticis. 
regulators,  the  j)ul)lic.  and  idtiniatelv 
the  courts,  have  recour.se  to  the 
administrative  record  to  shed  light  on 
and  resolve;  any  such  ainhignitv  as 
explained  above. 

For  the  Ibregoing  reasons,  the  FPA  is 
proposing  to  deny  the  Petition  on  this 
issue  concerning  reliance  on 
interpretive  letters  in  actions  on  SIP 
suhini.ssions.  The  EPA  reejue.sts 
comment  on  this  proposed  action. 

VII.  (daritications.  Reiterations,  and 
Revisions  to  the  EPA's  SSM  Policy 

A.  AppUcdhility  of  liniission  Liinitolions 
I)urini>  Poriods  of  St oiiiif)  and 
Shutdown 

Tin;  EPA's  evaluation  ol  the  P(;tition 
indicates  that  there  is  a  n(;ed  to  clarify 
the  S,SM  Poliev  with  respect  to  excess 
emissions  that  occur  during  p(;riods  of 
planned  startup  and  shutdown  or  oth(;r 
planned  ev{;nts.  The  significant  numl)(;r 
of  .SIP  provisions  identified  in  the 
I’etition  that  cr(;ate  automatic  or 
discr(;tionarv  ex(;mptions  from  emission 
limitations  during  startup  and 
shutdown  sugg(;sts  that  then;  may  he  a 
misunderstanding  concerning  whether 
the  (^AA  permits  such  i;xemptions. 
Although  the  ElV\'s  stated  position  on 
this  i.ssue  has  l)(;(;n  consistent  since 
1977,  ainhiguity  in  some  statianents  in 
the  EPA's  guidance  documents  may 
have  left  the  misimpression  that  such 
exemptions  are  consi.st(;nt  with  the 
nuiuirements  of  the  CAA.  Recent  court 
decisions  have  indicat(;d  that  such 
exemptions  for  excess  emissions  during 
p(;riods  of  startuj)  and  shutdown  are  not 
in  fact  permissible  under  the  CAA. 

Thus,  in  acting  nj)on  the  Petition  the 
EPA  is  clarifying  its  interjiretation  of  the 
reipiirianents  of  the  CAA  to  forbid 
exemptions  from  otherwise  applicable 
emission  limitations  for  excess 
emissions  during  planned  events  such 
as  startup  and  shutdown  in  .SIP 
jirovisions. 

The  EPA  l)eliev(;s  that  any 
mi.sim|)re.s.sion  that  exemjitions  for 
excess  emi.ssions  are  permissible  during 
])lanned  events  such  as  startiij)  and 
shutdown  mav  have  begun  with  a 
.statement  in  the  1983  .S.SM  Cuidance.  In 
this  guidance,  the  EPA  distinguished 
lM;tween  excess  emi.ssions  during 
unforeseeable  events  like  malfunctions 
and  foreseeable  events  like  .startup  and 
shutdown.  In  drawing  distinctions 


between  these  broad  cat(;gori(;s  of 
events,  the  EPA  stated: 

.Start n|)  am!  shutdown  of  pro(:(;ss 
(Hluipimait  arc;  |)art  ol  tin;  normal  operation 
of  a  source  and  should  he  accounted  for  in 
tin;  planning.  d(;sign  and  iinplennmtation  of 
operating  procmlnres  for  tin;  i)roc(!ss  and 
control  eipiipnnmt.  Accordingly,  it  is 
reasonahh;  to  exptul  that  candid  and  prudent 
planning  and  design  will  eliminate  violations 
of  emission  limitations  during  such  |)eriods. 

I  lowev(;r,  for  a  lew  sonrci;s  there  may  exist 
iidreipient  short  |)eriods  ol  excess  emissions 
during  slarln|)  and  shutdown  which  cannot 
he  avoided.  l‘!xc(;ss  emissions  during  thesi; 
infreipient  short  |)(;riods  ikhuI  not  lx;  Inuitad 
(IS  violations  ])roviding  the  source  adiiipiatelv 
shows  that  the  excess  could  not  have  been 
])revent(;d  through  careful  planning  and 
design  and  that  bypassing  of  control 
e(|nipment  was  unavoidable  to  priivent  loss 
of  life,  personal  injury,  or  siiven;  jjropiu'tv 
damage  (emphasis  added)."’- 

Till;  phrase  “ni;(;(l  not  hi;  truiitoil  as 
violations"  may  have  been 
misuiulor.stooii  to  hi;  a  statoment  that  thi; 
CAA  would  allow  .SIP  jirovisiims  that 
jiroviili;  <in  uxomjitiou  for  thi;  resulting 
excess  emissions,  thereby  defining  the 
excess  emissions  as  not  a  violation  of 
the  applicable  emission  limitations.  I’lie 
EPA  did  not  intend  to  suggest  th.it  .SIP 
provisions  that  included  an  actmil 
exem|)tion  for  excess  (;missions  during 
stiirtup  ;md  shutdown  events  would  he 
consi.steut  with  the  CAA;  the  I'iPA  made 
this  statement  in  the  context  of  whether 
air  agencies  should  exercise 
enforcement  discretion  and  more 
sjiecifically  whether  air  agencies  could 
elect  to  have  .SIP  ])rovisions  that 
emhodied  their  own  exercise  of 
enforcement  discretion  in  such 
circum.stances.  As  with  anv  such  .SIP 
])rovisions  addressing  ])arameters  of  the 
air  agency's  own  exercise  of 
enforcement  discretion,  that  exercise  of 
discretion  cannot  purport  to  bar 
enforcement  by  the  EPA  or  through  a 
citizen  suit  for  excess  emissions  that 
must  he  treated  as  violations  to  meet 
CAA  requirements.  Thus,  the  u.se  of  the 
])hrase  “need  not  he  treated  as 
violations"  was  at  a  minimum  confusing 
because  it  seemed  to  go  to  the  definition 
of  what  could  constitute  a  "violation"  in 
a  .SIP  provision  rather  than  to  whether 
the  air  agency  might  or  might  not  elect 
to  exerci.se  enforcement  di.scretion  in 
such  circumstances. 

The  EPA  believes  that  additional 
confusion  may  have  r(;sulted  from 
ambiguity  in  the  1999  .S.SM  Cuidance. 
That  document  contained  an  entire 
section  devoted  to  "source  categorv 
sjiecific  rules  for  startup  and 
shutdown."  In  exiilaining  its  intentions 


'“.S’ce.  l!ltt:i  .S.SM  lluidiinco  ill  Alt:u:liiiu!iil  p.  ,1. 


in  providing  that  section  of  the 
guidance,  the  EPA  stated: 

I'inallv.  EPA  is  claiifving  how  excess 
eiiiissiniis  lhal  occur  (luring  ])(;rio(ls  of 
slarlup  and  shutdown  should  hi;  addressed. 

In  geiiiiral.  because  exciiss  einissioiis  lhal 
occur  during  llu;si;  ])eriods  are  reasouahiv 
foreseeable,  they  should  not  in-  oxciisod. 
However.  El’,\  riicogui/.es  lhal.  for  .some 
source  categories,  even  llu;  best  available 
i;iuissious  control  systems  migbl  not  bi; 
cousisteullv  effeclivi;  during  slarlup  or 
sbuldown  periods.  If'or  certain  sources  in 
certain  areasi  lbes(;  lecbuological  limilalious 
mav  ha  addrassad  in  llu-  andarlvina 
standards  thainsalvas  through  narrowlv- 
lailorad  SIP  revisions  lhal  lake  into  account 
the  poleulial  imjiacls  on  ambient  air  ijualitv 
caused  by  the  inclusion  of  Ibesi;  allowaucijs 
(laiqibasis  added)."’ ‘ 

Tin;  phrasi;  "may  hi;  addru.ssod  *  *  * 
in  narrowly-tailored  .SIP  revisions"  mav 
have  been  misunderstood  to  suggest  that 
the  CAA  would  allow  .SIP  provisions 
that  provide  an  actual  exemption  for  the 
resulting  excess  emissions  and  thus  not 
treat  the  emi.ssions  as  a  violation  of  the 
a])])lical)le  emission  limitations.  The 
EPA  did  not  intend  to  suggest  that  an 
exemjition  would  he  p(;rmissihle;  the 
EPA  intended  to  suggest  that  the  air 
agency  might  elect  to  design  sjiecial 
emission  limitations  or  other  control 
measures  that  applied  to  the  sources  in 
question  during  startiq)  and  shutdown, 
as  indicated  by  the  earlier  |)hrase  that 
the  excess  emissions  “should  not  he 
excused." 

In  addition,  .Section  III. A  of  the  1999 
.S.SM  Cuidance  recommended  very 
s])ecific  crit(;ria  that  air  agencies  should 
consider  including  as  part  of  anv  .SIP 
provision  that  was  intended  to  apply  to 
.sources  during  .startup  and  shutdown  in 
lieu  of  the  olherwi.si;  a])plical)li; 
emission  limitations.'’  ’  In  order  to  revise 
the  otherwise  ajiplicahle  emission 
limitation  in  the  .SIP,  the  EPA 
recommended  that  in  order  to  he 
ap])ri)vahle  (i.o..  meet  CAA 
requirements),  the  new  special 
requin;ment.s  apjjlicahle  to  the  source 
during  startiq;  and  shutdown  should  be 
narrowly  tailored  and  take  into  account 
considerations  such  as  the  technological 
limitations  of  the  specific  .source 
category  and  the  control  technologv  that 
is  feasible  during  startup  and  shutdown. 
However,  the  1999  .S.SM  Cuidance 
should  have  been  clearer  that  the  .SIP 
revisions  under  di.scussion  could  not 
create  an  exem])tion  for  emissions 
during  startiq)  and  shutdown,  hut  rather 
specific  emission  limitations  or  control 
mc’asures  that  would  apply  during  those 
jjeriods.  Also  un.stated  hut  imjilicil  was 
the  requirement  that  any  such  .SIP 
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revision  that  would  alter  the  exi.sting 
applicahh;  (anission  limitations  fora 
source  during  startiij)  and  shutdown 
would  h(!  snl)j(!cl  to  the  same 
recpdnanents  as  any  other  SIP 
suhmission.  i.o..  comjjliance  with  (lAA 
sections  n()(a).  n()(k).  11 0(1).  103.  and 
any  other  (;AA  provision  snhslantively 
germane  to  the  SIP  revision. 

Tin;  liPA  concludes  that  the  (lAA  (lo(!s 
not  allow  SIP  i)rovisions  that  include 
exem])tions  from  (md.ssion  limitations 
during  planned  events  such  as  startii]) 
and  shnttlown.  Instead,  the  (iAA  would 
allow  s])ecial  emission  limitations  or 
other  control  measures  or  control 
technitpies  that  are  designed  to 
miidndze  excess  emissions  during 
.startup  and  shutdown.  The  EPA 
continues  to  recommend  the  seven 
specific  criteria  enumerated  in  Section 
111. A  of  the  Attaclnnent  to  the  ItHH)  SSM 
(hndance  as  a])pro])riate  considerations 
for  SIP  ])rovisions  that  ap])ly  to  startup 
and  shutdown.  The.s(;  criteria  are: 

(1)  The  revision  must  he  limitcxl  to 
specific,  narrowlv  defined  source 
categories  using  specific  control 
stratiJgies  (e.g..  cogeneration  facilities 
burning  natural  gas  and  using  selective 
catalytic  nalnction); 

(2)  Use  of  the  control  strategy  for  this 
.source  category'  must  he  technicallv 
infeasible  during  startiij)  or  shutdown 
])(!riods: 

(3)  The  frecpiency  and  duration  of 
o|)(!ration  in  startup  or  shutdown  mode 
must  he  minimized  to  the  maximum 
extent  ])racticahle: 

(4)  As  part  of  its  justification  of  the 
SIP  revision,  the  state  should  analyze 
the  potential  worst-c.ase  emissions  that 
could  occur  during  .startup  and 
.shutdown; 

(.I)  All  ]X)s.sihle  steps  must  he  taken  to 
minimize  the  impact  of  emissions 
during  startup  and  shutdown  on 
ambient  air  quality: 

(B)  At  all  times,  the  facility  must  he 
o])erated  in  a  manner  consi.stent  with 
good  practice  for  minimizing  emissions, 
and  the  .source  mu.st  have  u.sed  best 
efforts  regarding  planning,  design,  and 
operating  i)rocednres  to  meet  the 
otherwi.se  api^licahle  emission 
limitation;  and 

(7)  The  owner  or  o]jerator’s  ac:tion.s 
during  startup  and  shutdown  periods 
mu.st  he  documented  by  pro])erly 
signed,  contemporaneous  ojjerating 
logs,  or  other  ndevant  evidence. 

The  lyPA’s  evaluation  of  the  Petition 
akso  indicates  that  there  is  a  neiul  to 
reiterate  the  .SSM  Policy  with  re.sj)ect  to 
exce.ss  emi.ssions  that  occur  during  other 
periods  of  normal  .source  o])eration  in 
addition  to  during  periods  of  startiq) 
and  shutdown.  A  number  of  .SIP 
provisions  identified  in  the  Petition 


create  automatic  or  di.scretionary 
exem])tion.s  from  otherwi.se  aj)plicahle 
emi.ssion  limitations  during  periods 
such  as  “maintenance!.”  “load  change.” 
“soot  blowing.”  “on-line  operating 
changes.”  or  otluir  similar  normal 
modes  of  operation,  hike  startiq)  and 
shutdown,  the  EPA  considers  all  of 
these  to  he  phases  of  normal  o])eration 
at  a  source,  for  which  the  .source  can  he 
designed,  operated,  and  maintained  in 
order  to  meet  the  ai)])licahle  emi.ssion 
limitations  and  during  which  a  source 
should  he  expected  to  control  and 
minimize  emissions.  Accordingly, 
exemptions  for  emissions  during  these 
))eriods  of  normal  sonrt:e  operation  are 
not  consi.stent  with  UAA  reiinirements. 
lyxcess  emissions  during  planned  and 
predicted  periods  should  he  treated  as 
violations  of  the  applicable  emission 
limitations. 

B.  Affirnuitive  Dalhnso  Provisions 
During  Periods  of  AUdfnnetion 

The  EPA's  e\'aluation  of  the  Petition 
indicates  that  it  w'onld  he  hel|)fnl  to 
reiterate  the  .S.SM  Policy  with  respect  to 
affirmative  defen.se  ])rovi.sion.s  that 
would  he  consistent  with  UAA 
reijidrements  for  malfunctions.  Many  of 
the  specific  .SIP  provisions  identified  in 
the  Petition  may  have  been  intended  to 
operate  as  affirmative  defenses,  hid 
nevertheless  they  have  significant 
deficiencies.  In  particular,  manv  of  the 
.SIP  inovisions  at  issue  stipulate  that  if 
the  source  meets  the  conditions 
specified,  then  the  exce.ss  emissions 
would  not  he  considered  violations  for 
any  purpose,  not  merely  with  respect  to 
monetary  penalties.  This  is  contrary  to 
the  EPA's  interpretation  of  the  UAA.  In 
addition,  many  of  the  .SIP  jirovisions 
identified  in  the  Petition  that  resemble 
affirmative  defen.se  jirovisions  do  not 
have  sufficiently  robust  criteria  to 
assure  that  the  affirmative  defense  is 
available  only  for  events  that  are 
entirely  beyond  the  control  of  the  owner 
or  o])erator  of  the  .source  and  events 
where  the  owner  or  operator  of  the 
sources  has  made  all  |)racticahle  efforts 
to  conqily. 

After  consideration  of  the  issues 
raised  hv  the  Petition  and  the  wide 
variety  of  existing  .SIP  |)rovi.sion.s  the 
Petitioner  alleged  are  deficient,  the  EPA 
wants  to  reiterate  the  criteria  that  it 
considers  appro])riate  for  approvahle 
affirmative  defen.se  provisions  in  .SIPs. 

In  addition,  to  jirovide  a  clear 
illustration  of  regulatory  text  that 
embodies  these  criteria  effectively,  the 
EPA  akso  wishes  to  |)rovide  an  example 
of  the  regulatory  ])rovisions  that  the 
EPA  employs  in  its  own  regulations  to 
serve  this  ])urpo.se  effectively  and 
t:onsistentiy  with  UAA  reiinirements. 


The  criteria  that  the  EPA  recommends 
for  a])provahle  affirmative  defense 
provisions  for  excess  emissions  for 
malfunctions  consistent  with  UAA 
reiinirements  remain  es.sentially  the 
same  as  stated  in  the  ItlBB  .S.SM 
Unidance.'’'’  We  repeat  them  here.  Most 
importantly,  a  valid  affirmative  defense 
for  exce.ss  emi.ssions  due  to  a 
malfunction  can  only  he  effective  with 
respect  to  monetary  penalties,  not  with 
respect  to  potential  injunctive  relief. 
.Second,  the  affirmative  defense  should 
he  limited  only  to  malfunctions  that  are 
sudden,  unavoidahle.  and 
unpredictable.  Third,  a  valid  affirmative 
defense  provision  must  provide  that  the 
defendant  has  the  burden  of  proof  to 
demonstrate  all  of  the  elements  of  the 
defense  to  qualify.  This  demonstration 
has  to  occur  in  a  judicial  or 
administrative  proceeding  where  the 
merits  of  the  affirmative  defen.se  are 
independently  and  objectively 
evaluated.  The  specific  criteria  that  the 
EPA  recommends  for  an  affirmative 
defense  provision  for  malfunctions  to  he 
consistent  with  UAA  requirements  are: 

(1)  The  exce.ss  emissions  were  can.sed 
by  a  sudden,  unavoidahle  breakdown  of 
technology,  beyond  the  control  of  the 
owner  or  operator: 

(2)  The  excess  emissions  (a)  did  not 
stem  from  any  activity  or  event  that 
could  have  been  foreseen  and  avoided, 
or  planned  for.  and  (h)  could  not  have 
been  avoided  hv  better  operation  and 
maintenance  practic.es; 

(3)  To  the  maximum  extent 
practicable  the  air  pollution  control 
equipment  or  proc.e.sses  were 
maintained  and  ojierated  in  a  matter 
consistent  with  good  practice  for 
minimizing  emissions; 

(4)  Repairs  were  made  in  an 
expeditious  fashion  when  the  operator 
knew  or  should  have  known  that 
ajiplicahle  emi.ssion  limitations  were 
being  exceeded.  Off-shift  labor  and 
overtime  mu.st  have  been  utilized,  to  the 
extent  practicable,  to  ensure  that  such 
repairs  were  made  as  expeditiouslv  as 
practicable; 

(.B)  The  amount  and  duration  of  the 
exce.ss  emissions  (including  anv  hypa.ss) 
were  minimized  to  the  maximum  extent 
jiracticahle  during  periods  of  such 
emissions; 

(B)  All  possible  steps  were  taken  to 
minimize  the  impact  of  the  excess 
emi.ssions  on  ambient  air  quality: 

(7)  All  emi.ssion  monitoring  .systems 
were  kept  in  operation  if  at  all  possible; 

(8)  The  owner  or  operator’s  actions  in 
resjKmse  to  the  exce.ss  emissions  were 
documented  by  properly  signed. 

I'liia  .S.SM  Ciiidanc)!  at  .AltachnKMil  3-4. 
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conteniporaneoiis  operating  logs,  or 
other  rehivant  evidence: 

(t))  Th(i  excess  emissions  were  not 
part  of  a  recurring  pattern  indicative  of 
ina(le(]uate  design,  operation,  or 
maintenance:  and 

(  to)  Tlu!  owner  or  operator  proptn  ly 
and  i)romptly  notified  tlie  appropriate 
regnlatorv  authority. 

One  refinement  to  tlie.se 
recommendations  from  the  Ittttt)  ,S.SM 
(aiidance  that  should  he  highlighted  is 
the  KPA’s  view  concerning  whether 
affirmative  defenses  should  he  provided 
in  the  .SIP  in  the  ca.se  of  geographic 
areas  and  pollutants  “where  a  single 
source  or  small  group  of  .sources  has  the 
potential  to  cau.se  an  exceedance  of  the 
NAAQS  or  PSD  increments."  The  FPA 
believes  that  such  affirmative  defenses 
may  he  permi.ssihle  if  there  is  no 
"potential”  for  exceedaiu;es.  .Such 
provisions  may  also  he  permi.ssihle  if 
the  affirmative  defense  alternatively 
reipiires  the  source  to  make  an 
affirmative  after-the-fact  showing  that 
the  excess  emissions  that  resulted  from 
the  violations  did  not  in  fact  cause  an 
exceedance  of  the  NAAQ.S  or  P.SD 
increments.  The  FPA  has  previouslv 
approved  such  provisions  as  meeting 
(;A.'\  r(!(pnrements  on  a  case-hy-ca.se 
basis  in  s|)ecific  actions  on  .SIP 
suhmissions.  and  in  this  action  jirojioses 
to  continue  that  apjiroach  under  proper 
facts  and  circumstances. 

In  addition  to  the  foregoing  criteria  for 
appropriate  affirmative  defense 
provisions,  tin;  FPA  also  recommends 
that  air  agencies  consider  the  following 
regulatory  language  that  the  FPA  is 
currently  using  for  affirmative  defense 
provisions  when  it  i.ssues  new  National 
lunissions  .Standards  for  Hazardous  Air 
Pollutants  (NK.SHAP)  for  ])urj)oses  of 
('.AA  .section  112."’“  Air  agencies  may 
wish  to  adapt  this  sample  regulatory 
text  for  their  own  affirmative  defen.se 
provisions  in  .SlPs. 

§(>:t.4.'i(i  Allirmalivu  defensi;  for  violation  of 
emission  standards  during  malfimction. 

In  res])()nsi!  to  an  action  to  (uilorce  tlie 
standards  set  forth  in  <>3. 443(c)  and  (d). 

(>3.444(1))  and  (c).  (>3.44.5(1))  and  (c). 

I)3.44()(c).  (d).  and  (e).  (>3.447(1))  or 
§  ()3.45()(d).  the  j)wner  or  operator  niav  assert 
an  alfirinative  defense  to  a  claim  for  civil 
penalties  for  violations  of  such  standards  that 
are  caused  hy  malfunction,  as  defined  at  40 
(3  K  (>3.2.  Ai)propriate  penalties  may  he 
assessed,  however,  if  the  owner  or  operator 
tails  to  meet  the  hnrden  of  proving  all  of  the 
recpiirements  in  the  affirmative  defense.  The 

'•'•Sec.  "NiilioDiil  lanissioii  .Standaids  for 
I la/.)tr(l(>us  /\ir  t’ollutaiits  l'')'iiii)  tlx;  Pulp  and  Pa|)er 
Industry."  final  rule.  77  FR  .">.">(><)»  (.Sept.  1 1,  2012). 
Paiainetei’s  lor  the  aft)i'n]ative  defense  are  provided 
at  p.  .'■>3712. 


affirmative  defense  shall  not  he  available  for 
claims  for  injunctive  I'elief. 

(a)  To  establish  the  affirmative  defense  in 
any  action  to  enforce  such  a  standard,  the 
owner  or  opeiator  must  timely  meet  the 
reporting  reiinirements  in  paragraph  (h)  of 
this  section,  and  must  prove  hv  a 
pi'e])onderance  of  evidence  that; 

( 1 )  The  violation: 

(1)  Was  caused  hy  a  sudden,  infrecpient. 
and  miavoidahle  failure  of  air  |)ollntion 
control  eipiipment.  |>rocess  (Hpiipment.  or  a 
process  to  ojierate  in  a  normal  or  usual 
manner:  and 

(ii)  (ionld  not  have  been  prevented  through 
careful  |)lanning.  |)roper  design,  or  better 
o|)eration  and  maintenance  pi'actices;  and 

(iii)  Did  not  stem  from  any  activitv  or  event 
that  could  have  been  foreseen  and  avoided, 
or  |)lanned  for;  and 

(iv)  Was  not  |)ait  of  a  recurring  |)attern 
indicati\'e  of  inade(|nate  design.  o|)eiation.  or 
maintenance:  and 

(2)  Repairs  were  made  as  exi)editionsly  as 
])ossihle  when  a  violation  occnned.  Off-shift 
and  overtime  labor  were  used,  to  the  extent 
])iacticahle  to  make  these  repairs:  and 

(3)  The  frecpiency.  amount  and  duration  of 
the  violation  (including  anv  hvpass)  were 
minimized  to  the  maximum  extent 
practicable:  and 

(4)  If  the  violation  resulted  from  a  bypass 
ofcouti'ol  e(|uipment  ora  process,  then  the 
hy|)ass  was  unavoidable  to  pi'event  loss  of 
life,  personal  injuiy.  or  sevei'e  pioperty 
damage;  and 

(.5)  All  |)ossihle  steps  wei'e  taken  to 
minimize  the  impact  of  the  violation  on 
ambient  air  (pialitv.  the  environment,  and 
human  health;  and 

((>)  All  emissions  monitoring  and  control 
systems  were  ke|)t  in  operation  if  at  all 
l)ossihle.  consistent  with  safetv  and  good  air 
|)ollution  control  practices;  and 

(7)  All  of  the  actions  in  response  to  the 
x’iolation  were  documented  hv  ])roperlv 
signed.  conteni|)oraneous  ojierating  logs:  and 

(ft)  At  all  times,  the  affected  soui’ce  was 
o])erated  in  a  manner  consistent  with  good 
])ractices  for  minimizing  emissions:  and 

(9)  A  written  root  cause  analvsis  has  been 
prepared,  the  juirpose  of  which  is  to 
determine,  correct,  and  eliminate  the  |)rimarv 
causes  of  the  malfunction  and  the  x  iolation 
resulting  from  the  malfunction  event  at  issue. 
The  analysis  shall  also  specify,  using  best 
monitoring  methods  and  engineering 
judgment,  the  amount  of  any  emissions  that 
were  the  result  of  the  malfunction. 

(h)  /fe/)o/7.  The  owner  or  operator  seeking 
to  assert  an  affirmative  defense  shall  submit 
a  written  report  to  the  Administrator  with  all 
necessary  supporting  documentation. 
Ishowiugl  that  it  has  met  the  recpurements  set 
forth  in  paragia))h  (a)  of  this  section.  This 
affirmative  defense  report  shall  he  included 
in  the  liist  periodic  compliance  li-e])oi  t|. 
deviation  report,  or  excess  emission  report 
otherwise  |•e(|nired  after  the  initial 
occ.uri'ence  of  the  violation  of  the  relevant 
standai'd  (which  may  he  the  end  of  anv 
ap))lical)le  averaging  ])eriod).  If  such 
i:om|)liauce  Ireportj.  deviation  re])ort.  or 
excess  emission  i'e])ort  is  due  less  than  4.5 
days  after  the  initial  occurrence  of  the 
violation,  the  affirmative  defense  I'ejiort  mav 


he  included  in  the  second  com))liance 
li'eportj.  deviation  report,  or  excess  emission 
report  due  after  the  initial  occurrence  of  the 
\  iolation  of  the  relevant  standard. 

(Punctuation  adjusted) 

Thu  I'iPA  iiotu.s  that  thi.s  uxamplu 
rugulatorv  text  ha.s  .soinu  i'uatiirus  that 
are  not  uxiilicitly  among  the  criteria 
recommended  for  .SIP  ])rovisiotis  in  the 
.S.SM  Policy,  .such  as  the  retiuireinent  for 
a  "root  can.se  analysis”  in  suhsection 
(a)(‘))  and  an  aifirniative  recinirement  to 
re|)ort  the  malfimction  to  the  regulator 
hy  a  set  date  and  in  a  particular  report, 
rather  than  merely  a  general  duty  to 
re])ort  the  malfimc:tion  event  to  the 
regulator.  The  FPA  considers  such 
features  nsefiil  because  they  serve 
imj)ortant  pnrpo.ses  related  to  the 
analysis,  documentation,  and 
meinorialization  of  the  facts  concerning 
the  malfunction,  thereby  facilitating 
better  evaluation  of  the  events  and 
better  evaluation  of  the  source’s 
cpialification  for  the  affirmative  defen.se. 
The  FPA  believes  that  these  s])ecific 
features  would  he  very  useful  and  thus 
recommends  that  they  he  included  in 
.SIP  ])rovi.sions  for  affirmative  defenses. 
However,  these  features  need  not  he 
retinired.  so  long  as  the  .SIP  provision 
otherwi.se  ])rovides  that  the  owner  or 
o])erator  of  the  source  will:  (i)  Hear  the 
burden  of  proof  to  establish  that  the 
elements  of  the  affirmative  defense  have 
been  met;  and  (ii)  properly  and 
promptly  notify  the  a])])ro])riate 
regulatory  authority  about  the 
malfunction. 

'I’he  FPA  also  wants  to  reiterate  its 
views  concerning  appropriate 
affirmative  defense  ])rovi.sion.s  as  they 
relate  to  malfunctions  that  occur  during 
planned  startu])  and  shutdown  and  as 
they  relate  to  startup  and  shutdown  that 
occur  as  the  result  of  or  i)art  of  a 
malfunction.  With  respect  to 
malfunctions  that  happen  to  occur 
during  planned  startup  or  shutdown,  as 
the  FPA  articulated  in  the  Ittttt)  .S.SM 
(Guidance,  the  excess  emissions  that 
occur  as  a  result  of  the  malfunction  may 
he  addressed  hy  an  api)ropriatelv  drawn 
affirmative  defen.se  jn'ovision  consistent 
with  the  recommended  criteria  for  such 
provisions. By  definition,  the 
malfimction  would  have  been  sudden, 
unavoidable,  and  nnpredictahle,  and  the 
source  could  not  have  precluded  the 
event  hy  better  source  design,  operation 
and  maintenance.  The  FPA  interjirets 
the  (lAA  to  allow  narrowly  drawn 
affirmative  defense  provision  in  .SlPs  in 
such  circumstances. 

Another  (jnestion  is  how  to  treat  the 
exce.ss  emi.ssions  that  occur  during  a 
startup  or  shutdown  that  is  necessitated 


Sec.  1  !(!)<)  .S.SM  Cuidiiiici!  nt  iitta(:l)l))(!l)l  p.  (>. 
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1)V  the  luaHiinction  and  are  thus 
p()t(;ntially  comjjonents  of  the 
inalfunction  event.  The  l^PA  heli(!ves 
that  drawing  the  distinction  between 
what  is  directly  caused  l)y  the 
malfunction  itself  and  what  is  indirectlv 
causiul  by  tlu;  malfunction  as  a  part  of 
non-rontine  startup  and  shutdown  must 
always  he;  a  case-specific  eiujuirv, 
depeudeut  upon  the  facts  aud 
circauustances  of  the  s])ecific  event.  It  is 
for(!seeal)l(!  that  a  shutdown 
nece.ssitated  by  a  malfnnc:tion  could  he 
considered  part  of  the  malfunction 
(!V(!nt  with  th(!  appro])riat(! 
demonstration  of  the  need  to  shut  down 
differently  than  during  a  routine 
shutdown,  during  which  a  source 
should  he  expected  to  comply  with 
a|)])licahle  emission  limitations.  It  is 
possible,  however,  that  a  routine 
shutdown  may  he  achievable  following 
a  malfunction  event,  and  a  source 
.should  he  exjjected  to  strive  for  this 
result.  With  respect  to  startups  aft(;r  a 
malfunction  event,  the  RPA  h(!li(;ves 
that  such  startups  should  not  he 
consid(;red  part  of  the  malfunction, 
because  startups  are  within  tin;  control 
of  the  source.  Malfnnc;tions  should  have 
been  resolved  ])rior  to  startu]).  and  the 
.source  should  he;  desigiHul.  o])erated. 
aud  maintaiued  so  that  it  would  me(!t 
emission  limitations  during  startn])s.  As 
a  general  matter,  the  FPA  does  not 
antici|)ate  that  there  would  he  startups 
that  would  follow  a  malfunction  that 
should  be  considered  ])art  of  the 
malfunction  event,  hut  in  this  action  the 
I'iPA  is  reejnesting  that  commenters 
address  this  issue  if  there  could  he 
circumstances  that  would  justify  such 
treatment. 

I'Mnally,  the  FPA  reiterates  that  an 
affirmative  defense  provision  in  a  SIP 
cannot  extend  to  direct  federal 
regulations  such  as  New  Source 
Performance  Standards  (NSPS)  or 
NESHAP  that  the  air  agency  may  elect 
to  adopt  into  its  SIP,  or  to  incorporate 
by  reference  into  its  SIP  in  order  to 
receive  delegation  of  federal  anthoritv. 
'I'o  the  extent  that  any  affirmative 
(kdense  is  warranted  during 
malfunctions  for  these  tec:hnology-hased 
standards,  the  federal  standards 
contained  in  the  EPA’s  regulations 
alnsady  sp(!cify  the  a])])ro])riat(; 
affirmative  defense.  No  additional  or 
different  affirmative  defense  |)rovision 
a])plicahle  through  a  SIP  i)rovision 
would  he  warrauted  or  appro])riate. 

Affirnnitive  Dafonsi;  Provisions 
During  Poriods  of  Stortnp  and 
Shutdown 

'I’he  EPA’s  evaluation  of  tin;  Petition 
indicates  that  revisions  to  the  SSM 
Policy  are  nece.ssarv  with  respect  to 


affirmative  defense  j)rovisions  during 
startup  and  shutdown  j)eriods.  In  the 
intH)  S.SM  (iuidance,  the  EPA  explicitly 
disciKssed  the  possibilitv  of  affirmative 
defenses  in  the  context  of  startup  and 
shutdown,  and  jirovichid  recommended 
criteria  to  ensun;  that  any  such 
affirmative  defense  provisions  in  a  SIP 
snhmissiou  would  be  appro])riatelv 
narrowly  drawn  to  com|)ly  with  (iAA 
rcupiireuumts.  As  with  affirmative 
deieu.se  ])rovi.siou.s  for  malfnuctious.  the 
EPA  then  believed  that  achieving  a 
balance  between  the  nHpiirement  of  the 
statute  for  emi.ssion  limitations  that 
apply  continuously  and  the  possibility 
that  not  all  sources  can  comply  100 
percent  of  the  time  justified  such 
affirmative  defen.ses  during  .startiijj  and 
shutdown  as  a  mcxins  of  providing  some 
flexibility  while  still  sujjporting  the 
overall  objectives  of  the  (iAA. 

Review  of  the  Petition  and 
reconsideration  of  this  (piestion  in  light 
of  recent  ca.se  law  concerning  emission 
limitations  and  affirmative  defenses  has 
cau.sed  tlu;  EPA  to  alter  its  view  on  the 
appropriatene.ss  of  affirmative  defenses 
applicable  to  planned  evimts  such  as 
startup  and  shutdown.  The  EPA 
I)eli(!V(!s  that  .sources  should  he 
designed,  maintained,  and  o])erated  in 
order  to  comply  with  applicable 
(Muission  limitations  during  normal 
o|)erations.  Bv  definition,  planiK'd 
evcaits  such  as  startu])  and  shutdown  are 
pha.ses  of  normal  .source  oi)(!ration. 
fj(!cause  these  events  an;  modes  of 
normal  o])eration,  the  EPA  believes  that 
sources  should  he  ex])ected  to  complv 
with  applicable  emission  limitations 
during  such  events. 

Unlike  malfunctions,  startup  and 
shutdown  an;  not  unexpected  events 
and  are  not  events  that  are  beyond  the 
control  of  the  owner  or  operator  of  the 
source.  Al.so  unlike  malfunctions,  it  is 
jjossible  for  the  source  to  antici])ate  the 
amount  of  emi.ssions  during  startup  and 
shutdown,  to  take  appropriate  .ste])s  to 
limit  those  emissions  as  needed,  and  to 
remain  in  continuous  com])liance.  In 
the  event  that  a  soiirct;  in  fact  cannot 
comply  with  the  otherwi.sc;  ap])licahle 
emission  limitations  during  normal 
modes  of  source  operation  due  to 
technological  limitations,  tlum  it  may  he 
api)ro])riat(!  for  the  .state  to  provide; 
sjiecial  emi.ssion  limitations  or  control 
measures  that  a|)ply  to  the;  .source 
during  startii])  and  shutdown. 

The  EPA  acknowledges  that  the; 
availability  of  an  affirmative  defense  for 
planned  startup  and  shutdown  as 
contemplated  in  the  lt)99  SSM 
(hudance  may  have  provided  extra 
incentive  for  sources  to  take  extra 
precautions  to  minimize  emissions 
during  startup  and  shutdown  in  order  to 


be  eligible  for  the  affirmative  defense  in 
the  event  of  a  violation.  However. 

.sourc(;.s  should  not  need  extra  incentive 
to  c,om})ly  during  normal  modes  of 
operation  such  as  startu])  aud 
shutdown,  as  they  should  be  designed, 
operated,  and  maintained  in  order  to 
comply  with  applicable  emission 
limitations  at  all  times,  and  certainly 
during  ])lanned  and  ])redictal)le  events. 
By  logical  extension,  the  theory  that  an 
affirmative  defense  shoidd  he  available 
during  i)lannecl  startu])  and  shutdown 
c:ould  a])])ly  to  all  ])hase.s  of  normal 
source  o])eratiou.  which  would  not  he 
a])])ro])riate. 

The  EPA  believes  that  ])roviding 
affirmative  defen.ses  for  violations  that 
occur  as  a  result  of  ])lanned  events 
within  the  control  of  the  owner  or 
o])erator  of  the  soiin:e  is  inconsistent 
with  the  rec]uirement.s  of  CAA  sections 
113  and  304,  which  ])rovide  for 
])otential  civil  ])enalties  for  violations  of 
SIP  re{]uirement.s.  The  di.stinction  that 
makes  affirmatix'e  defen.ses  a])])ro])riate 
for  malfunctions  is  that  by  definition 
tho.se  events  are  unforeseen  and  could 
not  have  been  avoided  by  the  owner  or 
o])erator  of  the  .source,  aud  the  owner  or 
o])erator  of  the  .source  will  have  taken 
ste])s  to  ])revent  the  violation  and  to 
minimize  the  effects  of  the  violation 
after  it  occurs.  In  such  circumstances, 
the  EPA  inter])ret.s  the  (iAA  to  allow 
narrowly  drawn  affirmative  defense 
])rovision.s  that  may  shield  owners  or 
o])erators  of  .sources  from  civil  ])enaltie.s, 
when  their  c:ondnct  justifies  this  relief. 

Such  is  not  the  case  with  ])lanned  and 
])n;dic:tal)le  events,  such  as  startu])  and 
shutdown,  during  which  the  owners  or 
o])erator.s  of  .sources  should  be  ex])ected 
to  com])ly  with  a])])lical)le  emi.ssion 
limitations  and  should  not  he  accorded 
relief  from  civil  penalties  if  they  fail  to 
do  so.  Providing  an  affirmative  defense 
for  monetarv  ])enalties  for  violations 
that  result  from  ])lanned  events  is 
inconsi.stent  witli  the  basic  ])remi.se  that 
the  excess  emissions  were  beyond  the 
control  of  the  owner  or  o])erator  of  the 
.source  and  thus  is  diametrically 
o])])o.sed  to  the  intended  ])ur])o.se  of 
such  an  affirmative  defense  to 
encourage  better  c.om])liance  even  by 
.sources  for  which  l()()-])ercent 
com])liance  is  not  ])o.s.sihle.  'I’lie  l-iPA 
notes  that  enforcement  discretion  may 
still  he  warranted  in  .snc:h 
circumstances,  hut  the  elimination  of 
])otential  civil  ])enaltie,s  is  not 
a])])ro])riate.  P’or  these  rea.sons,  the  EPA 
is  ])ro])o.sing  to  rescind  its  ])rior 
inter])retation  of  the  (iAA  that  would 
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allow  allirmative  (lefense  provisions 
(luring  ])lann(;(l  startup  and  shutdown.^'** 

/).  lialdtionshii)  Bciwddii  SIP  Provisions 
and  Titia  \’  II(‘}>nlations 

I'lie  Fl’A’s  review  of  the  Petition  has 
highlightcid  an  area  of  potential 
ainhignity  or  eontlict  hcUwiien  tlie  S.SM 
Policy  applicable!  to  SIP  provisions  and 
the  I'd’A’s  r(!gnlations  applicahh!  to  title! 

V  permit  provisions.  The  FPA  has 
pronudgateul  re!gnlations  in  40  (',FR  ])art 
70  applicable!  to  state  ojjerating  i)e!nnit 
programs  and  in  40  (IFR  part  71 
api)li(:al)le!  to  ie!de!ral  operating  pe!rmit 
jmegrams.'’'*  Under  enech  se!t  of 
r(!gidations.  the  FPA  has  ])roviele!(i  that 
pe!rmits  may  contain,  at  the  pe!rmitting 
authority's  discretion,  an  “emengency 
provision." The  re!latie)nship  between 
such  an  "enuMgency  ])re)vision"  in  a 
pe!rmit  a])plicahle  to  a  source  and  the 
SIP  provisions  applicable  to  the  same 
.source  with  respent  to  e!xce!ss  emissions 
during  a  malfnnetion  evenit  warrants 
e!xplanation. 

rhe  re!gnlatory  parameters  applicable 
to  such  enuiigemcy  iJrovisions  in 
o])e!rating  jjermits  are  the  same!  for  both 
state!  operating  ])(!nnit  ])rograms 
re!gnlatie)ns  and  the  fedeM'al  oijerating 
l)e!nnit  program  re!gnlati()ns.  The! 
definition  of  e!m(!rge!ncv  is  idemtical  in 
the  re!gulati()ns  for  (!a(:h  program; 

,\n  ‘■e!iiu!rg(!n(:y"  mtiiins  iiiiv  situation 
arising  Iroin  su(l(l(!n  and  i'(!as()nal)lv 
unlor(!S(!(!al)l(!  eiveiiils  l)(!Von(l  llie  control  of 
the!  source!,  iuclueliug  :icts  of  (iod.  which 
situation  reuiuireis  iinineidiate:  corr(!ctiv(! 
iiction  to  r(!stor(!  normal  op(!ration.  iind  that 
c;ius(!s  tlu!  source!  to  (!XC(!(!(I  a  teichnologv- 
has(!(l  emission  limitation  unde!r  (he  permit, 
due  to  nua\’oi(lal)l(!  iucr(!ases  in  eiinissions 
iittrihutal)l(!  to  the  (!m(!rg(!ncv.  ,\n  em(!rg(!ne:v 
shall  not  include!  noncomijliance  to  the 
e!Xte!nt  caused  hy  imi)rop(!rlv  deisigned 
liepiipmeint.  lack  of  |3rev(!nlati\  (!  maintenance!. 
(:arele!ss  or  impro])er  op(!ration  or  oixirator 
e!rr()r.'“' 

Tims,  the  definition  of  "emeirgeincy"  in 
these  title  V  retgnlations  is  similar  to  the 
concept  of  “malfunctions"  in  the  EPA's 


’“In  accordimci!  w it h  ( section  1 1  :t((!).  sources 
ri!tiiin  llu!  :il)ility  to  si!ek  lowta'  inonelarv  peniallies 
Ilirmigli  tlu!  factors  provided  lor  consideration  in 
adnunistrativi!  or  judicial  (adorceinent  proceedings. 
In  this  context,  for  exainplic  a  violating  sourc(! 
could  argiK!  that  taclors  such  as  good  faith  idforts 
to  comply  shoidd  reduce!  olh(!r\vis(!  eipplicahle! 
slatutorv  pi!nalli(!s. 

4()(:i-R  s(!Clions  70.1-70.12;  -lOCl  K 
se!Clions  71 . 1-71 .27. 

'■".Sec.  40(:i  R  70.(i(g):  40(;|-R  71.0(g).  I'he  lil’.A 
also  not(!S  that  .slate!s  are!  neit  re!!|uire!d  to  adei|)t  the! 
■■e!nu!rge!ne;v  preevisieen"  cemtainesi  iu  40  C.I’R  70.0(g) 
intei  llu!ir  slate!  opea'ating  pe!rmit  preignims.  anel 
lUiinv  sliile!s  heive  cheise!n  neil  tei  ele)  .see.  Saa. 

■■(;le!an  Air  Act  I'ull  .\|)preiviil  e>f  I’iirliid  Operating 
l’e!rmil  I’leigrain:  Alle!glie!nv  Oeeuntv:  Pe!nnsvlv:inia: 
l)ir(!Cl  liniil  rule!."  00  FR  .i.51 12  at  ,")51  111  (Nov.  1 . 
2001). 

San.  4()C:i  R  70.0(g)(1);  40(:i  R  71.0(g)(1). 


.SSM  Policy  for  SIP  provisions,  hut  it 
loses  somewhat  different  terminology 
concerning  the  niitnre  of  the  event  and 
restricts  (he  einalifying  exceedances  to 
“teclinology-ha.sed"  enii.ssion 
liniitiiti()ns.““  Some  SIP  iirovisions  niiiv 
also  he!  "t(!chn()logv-hiis(!d”  e!niis.sie)n 
limitations  and  thus  this  terminology  in 
the  e)]K!rating  permit  re!gnlati()ns  may 
e!nge!n(le!r  .some!  iiotentiiil  in(:()nsi.st(!n(:y 
with  the  SSM  Policy. 

If  lh(!r(!  is  an  e!nie!rge!ncy  e!V(!nt  meeting 
(h(!  re!gul<it()ry  definition,  then  the!  EPA's 
re!gnlatie)ns  for  op(!rating  peoniits 
provide  that  the!  source!  can  ass(!rt  an 
“affirmative  defenise”  to  enforcement  for 
n()nconi])lianc.e!  with  (e!(:hn()l()gv-hii.se!(l 
standards  during  the  eniergencv  en  ent. 

In  order  to  establish  the  affirmative! 
defense,  the  r(!gnlati()ns  place  the 
burden  of  proof  on  the  source  to 
demon.strate  through  siK!cifie!(l  forms  of 
e!vi(l(!nce!  that; 

(i)  An  emergemey  occnrreKl  and  that 
the  perniitteu!  can  identify  the  cansels) 
of  the  (!nie!rge!ncy; 

(ii)  The  ])(!nnitte!(l  facility  was  at  the 
time  h(!ing  jiroperly  e)p(!rat(!el; 

(iii)  During  the!  ])e!ri()(l  of  the 
e!me!rg(!ncy  the!  p(!rmitt(!e!  took  all 
r(!;ise)nahle!  s((!]).s  to  minimize  le!ve!ls  of 
emi.ssions  tlmt  e!xe:e!(!el(!(l  the!  e!mi.s.si()n 
standards,  or  other  re!e]uire!nie!nts  in  the! 
permit;  anel 

(iv)  The!  ])e!rniitte!e!  .suhmitt(!(l  notice  of 
the!  eniergemcy  to  the!  pe!rniitting 
authority  within  2  working  days  of  the 
time  when  emission  limitations  we!re! 
e!xce!eeled  dne  to  the  emeMgenicv.  This 
notice  fulfills  the  reHinirement  of  either 
liaragraph  40  UFR  70.()(a)(3)(iii)(H)  or  40 
C'.FR  71 .0(a)(3](iiiKB).  This  notice  must 
contain  ;i  deKscrijition  of  the  (!m(!rgi!ncy. 
any  .steps  taken  to  mitigate  emi.ssions, 
and  c()iTe!ctive!  actions  taken.'*-* 

The  Pefitioner  did  not  dire!ctlv  renjiiest 
that  the  EPA  evaluate!  the  existing 
re!guhit()ry  jirovisions  applicable  to 
openiting  permits  in  40  CFR  jiart  70  and 
40  Ch'R  jiart  71.  and  the  EPA  is  not 
rewising  (hose  provisions  in  this  iiction. 
ll()we!V(!r.  the  P(!tition(!r  did  identifv  ti 
numhe!!’  of  sjieuiific  SIP  provisions  that 
in(lire!(:tly  re!late!  to  (his  issue  he!e:au.se! 
the  state  may  have!  modeled  its  SIP 
jirovision.  at  legist  in  piirt,  on  the  liPA’s 


l!l‘l!l  .S.SM  ( luidiiuci!  ill  Attiicluu(!nt  p.  1  iiiul 
Inolnoli!  (i.  'llu!  I(!i  ni  ■■iniillunclinu"  ui(!iins  "ii 
sudden  iind  uuiiv()idiil)l(!  I)i'i!iikd(i\vn  ot  process  or 
control  ecpiipmenl."  llii!  inidlunclion  ev(!nts  lliiil 
iiiiiy  lie  suit<il)l(!  Idr  iin  iillirmiitivi!  del(!ns(!  iiri!  tliosi! 
thill  iire  "ciuised  l)v  circuinslimc(!s  enlirelv  l)(!Vond 
llie  control  of  tlie  owner  or  openilor."  I  he  l-l’A 
not(!s  that  hy  diilinition  em(!rg(!n(;i(!s  do  not  includi! 
norinal  source  op(!riition  sucli  as  sliirlup.  sluildown. 
or  miiinteuiince. 

'■ ‘40  CFR  7(l.(i(g)(;i);  40  CFR  71  .(i(g)(;i). 


operating  permit  regulations.'*^  In  those 
instances,  the  state  in  epiestion 
presnmahly  intended  to  creiite  an 
affirniiitive  defense  iippliciihle  during 
niidfimctions  .iiipropriate  for  SIP 
Iirovisions,  lint  hv  using  the  teinninologv 
used  in  (he  ojieniting  permit 
regnliitions.  the  st.ite  hiis  creiited 
Jirovisions  (hat  are  not  iiermissihle  in 
SlP.s. 

The  elements  for  the  iiffirmative 
defense  in  the  title  Y  jiermit  regulations 
tire  similar  to  the  criteria  recommended 
in  the  SSM  Policy  for  SIP  jirovisions 
iijijilictihle  to  mcdfnn(;tion.s.  However, 
the  elements  for  the  affirniiitive  defense 
Jirovisions  in  ojierating  jiermits  do  not 
(!xj)lie:itly  include  .some  of  the  criteria 
(licit  the  EPA  believes  are  necessary  in 
order  to  make  such  a  jirovisitm 
ajijirojiriate  in  a  .SIP  jirovision.  For 
examjile,  the  EPA  recommends  that 
ajijirovahle  SIP  jirovisions  inchide  an 
affirmative  dntv  for  the!  sonree  to 
(!stcihli.sh  that  the  malfnnetion  was  “not 
Jiart  of  a  recurring  jiattern  indicative  of 
inadeejnate  design,  ojieration,  or 
niaintencince." '*'*  In  addition,  the 
regulations  ajijiliccihle  to  ojierating 
Jiermits  use  somewhat  different 
terminology  for  the  elements  of  the 
defense,  such  as  jiroviding  that  the 
emergeincies  were  “sudden  and 
rea.sonahly  nnforeseeahle  events  heyond 
the  control  of  the  sonree."  whereas  (he 
EPA's  SSM  Poli(;y  describes 
malfniictions  as  events  that  “did  not 
.stem  from  iiny  activity  or  event  that 
could  have  been  foreseen  and  avoided, 
or  jilanned  for."'*'*  Again,  the  u.se  of 
somewhat  different  terniinologv  aliont 
the  elements  the  sonre;e  nin.st  establish 
in  order  to  ejiialify  for  an  affirmative 
defense  may  engender  some  jieitential 
inconsi.steincy  with  the  EPA’s  S.SM 
Policy. 

Although  the  differing  regulatory 
terminology  with  resjiect  to  the  nature 
of  the  event  or  the  elements  neices.sarv 
to  establish  an  affirmative  defen.se  may 
not  ultimately  he  significant  in  jiractical 
ajijilication  in  a  given  enfeircement 
action,  there  are  two  additional  wavs  in 
which  incorjioration  of  the  text  of  the 
reignlatory  jirovisions  in  40  CFR  7().(i(g) 
iind  40  CFR  71.(i(g)  into  a  .SIP  is 
Jieitential ly  more  directly  in  conflict 
with  the  SSM  Poli(;y.  Fir.st,  the.se 
Jirovisions  do  not  exjilicitly  limit  the 
affirmative  defense  onlv  to  civil 
jieniilties  iivaihihle  under  the  CAA  for 
violations  of  enii.ssion  limitations,  liiicli 
Jirovision  states  only  that  an 


.See.  (■.<<..  IVtition  :il  24.  TIu!  I’(!lili()n(!r 
iil(!nlilic!d  <i  pi'ovisinu  in  llin  Arkansas  .SIP  lliat 
appisu's  to  l)(!  (;)()S(!ly  ino(l(!li!<l  on  40  CFR  70.()(g). 
lOtlO  .S.SM  (aiidanc;!!  at  Alliiclinuinl  |)p.  :i-4. 
lOtltl  .SSM  Cuidanco  at  .■Mladuneinl  )).  a. 


12482 


Federal  Register/ Vol.  78.  No.  30 /Friday,  Fehruary  22,  2013 /  Proposed  Rules 


“(!ni(;rj>oiu:y  constitutes  an  af'f'imiative 
(l(!f(!nse  to  an  action  hronglit  for 
noncoin])lianc(!’  it  tlu;  source!  |)rov(!s 
tliat  it  meets  tlie  conditions  for  the! 
aflirniative  deiense.'^^  (iiven  this  lack  of 
an  explicit  limitation,  it  could  he  ar<>ii(!d 
that  SIP  i)rovisions  that  coi)y  the 
wordinn  of  40  CFR  70.()(g)  and  40  CFR 
7I.()(g)  are!  not  limiteul  to  civil 
penalties.''"  Such  a  reading  wonhl  Im! 
inconsi.stent  with  the  EPA’s  view  that 
allirmativ(!  d(!lens(!s  in  ,S1P  provisions 
are  only  consistent  with  the  CAA  if  they 
apply  to  civil  i)enalti(!s  and  not  to 
injunctive  relief.  The!  EPA  believes  it  is 
essential  for  SlPs  to  ensure  that 
injunctive  niliel  is  available  should  a 
c:onrt  determine  that  such  relief  is 
nece.ssarv  to  i)revent  exce.ss  emi.ssions  in 
the  future. 

Second,  these  operating  permit 
regulatory  provisions  state  that  they  are 
“in  addition  to  any  emergenev  or  upset 
provision  contained  in  anv  a])plical)le 
recpureimmt.’’""  The  EPA’s  view  is  that 
federal  technology-based  standards 
alniady  include  tin:  appropriate! 
allirmative  defense  provisions,  if  any, 
and  that  creation  of  additional 
allirmative!  ele!le!nse!s  via  ;i  .SIP  pre)visie)n 
i.s  im])e!rmissihh!.'"  Thus,  .SIP  pre)visie)ns 
that  aelel  te)  e)r  alte!r  the!  te!rms  e)f  :my 
leeleaal  te!e:hne)le)gy-hase!el  stanelarels 
weenlel  he  substantially  in;iele!e|nate!  te) 
me!e!t  CAA  reiepiirements.' ' 

In  this  ae:tie)n,  the!  I'iPA  is  taking  ae;tie)n 
te)  evaluate!  the!  spe!e:ilie:  .SIP  pre)visie)n.s 
ielentifieul  in  the  Petition  ami  is 
l)re)pe)sing  te)  make  a  fineling  e)f 
substantial  inaele!epiae:y  anel  te)  issue  a 
.SIP  e;all  fe)r  the).se  .SIP  pre)visions  th.it 
inednele  lexitnres  that  are  ina])pre)priate! 

'■MO  e;FK  70.(i(R)(2):  40  e:i-K  71.(i(R)(2). 

l{i;(:<iii.s(!  tilti!  V  i(!(|iiin!S  Itiiil  ii  sourci;  tiavi!  a 
pdi'iiiil  lliat  "assiir(!|.s|  coinplianci!  witti  appti(;al)t(! 
|C;AA|  ro(iuii(!im!iit,s."  CAA  stiction  .')04(a).  it 
toltows  tlial  ttu!  tilto  \'  (anai'Rone.'v  prox  isioii  ilsalt 
can  l)(!st  t)i!  njad  to  piox  ido  only  an  allinnalivo 
dofonso  aRainst  ci\  il  piinallios  and  not  aRainst 
injimctivo  rolixd.  Scadlsi).  "National  iMiiission 
.Standards  lor  tlazardons  .Air  I’olintant  Ixinissions 
lor  I’riinarv  Load  ProcossiiiR:  Pinal  Rid(!."  7(i  I'K 
7‘>H't4  at  70K:e«/2  (Nov.  t.a.  2011)  (o.xplainiiiR  wliy 
liinitinR  allirinativo  dolons(!s  to  civil  |)(!naltios 
conforms  witli  iIk;  purpos(!s  of  tin!  CA.A  and 
oxistiiiR  case  law). 

"•'40CFK  70.(i(R)(.l);  40(:PK  7 1  .(i(R)(.a). 
lOOO  .SSM  eiuidanco  at  Atlachnnmt  p.  2. 
footnoto  (>.  'I'tio  KPA  (i.xplainod  tliat  to  the  oxtont  a 
state  oloctod  to  include  federal  lechnoloRv-lia.sed 
standards  into  its  SIP.  suc:li  as  NSl’S  or  NlASl lAl's. 
tlie  standards  slioidd  not  deviate  from  those 
■standards  as  promulRated.  Hecause  llie  liPA  has 
idready  taken  into  account  tecImoloRical  limitations 
in  settinR  the  stantlards.  additional  exemptions  or 
allirmative  defenses  would  he  inappropriate. 

' '  S(‘t‘,  I'indiiiR  ol  .Suhslantial  Inadeipiacy  of 
Implementation  IMan;  fiall  for  Utah  Stale 
Implementation  I’lan  Revision."  74  l-'R  21(i.t;i  (Apr. 

18.  201  1)  (the  LI'A  issued  a  .SIP  call  hecause.  inlar 
(iHii.  the  .SIP  provision  ap|)lied  to  NSPS  and 
NK.SHAI’):  I'S  Maf’iinsiiim.  lAX'.w  EPA.  li<)0  I-'.;id 
1 1.'>7  doth  Cir.  2012)  (upholdiiiR  the  .SIP  call). 


for  .SlP.s,  rogordlo.s.s  of  whothor  tho.so 
l)rovi.sion.s  conttiin  torm.s  found  in  othor 
rognhitions.  First,  consi.stont  with  its 
longstanding  intorjirotation  of  tho  CAA 
with  r(!S])(!ct  to  .SIP  nuiuiromonts,  tho 
EP/\  holiovos  that  ap|)rov;ihh! 
iillirmativo  dolonsos  in  ;i  .SIP  jtrovision 
can  only  apply  to  civil  ponaltios,  not  to 
injimctivo  roliiil.  .Socond,  a])proviihlo 
allirinativo  dofon.sos  in  a  .SIP  provision 
.should  rolloct  tho  rocommondod  critoriii 
in  tho  EPA’s  S.SM  Policy  to  a.ssnro  that 
sourcos  only  ti.ssorl  tiffirmativo  dofon.sos 
in  ;i])propri<itoly  narrow  circinnstancos. 
Third,  ap])rov;ii)lo  affirmativo  dofon.sos 
in  ct  .SIP  ])rovi.sion  cannot  oponito  to 
croato  difforont  or  additional  dofon.sos 
Iroin  thoso  that  aro  providod  in 
nndorlying  fodoral  technologv-basod 
omi.ssion  limitations,  such  a.s  N.SPS  or 
NE.SffAP.  .SlPs  aro  comprisod  of 
omi.ssion  limitations  that  aro  intondod  to 
prox'ido  for  attainmont  and  maintonanco 
of  tho  NAAQS.  i)rotoction  of  PSD 
incromonts,  i)rotoction  of  visibility,  and 
othor  CAA  oltjoctivos.  Thus,  tho  EPA 
holiovos  that  only  narrowly  dniwn 
allirinativo  dofonso  provisions,  as 
rof.-ommondod  in  its  SSM  Policy,  aro 
consi.stont  with  tho.so  ovorarching  SIP 
rotpiintmonts  of  tho  CAA. 

E.  Intended  Effact  of  dw  EPA 's  Action 
on  the  Petition 

As  in  tho  2001  .S.SM  Cnidiinco,  tho 
I-iPA  i.s  ondoavoring  to  ho  p.irticnlarlv 
cloar  about  tho  intondod  offoct  of  its 
l)ropo.sod  iiction  on  tho  I^itition,  of  its 
jtroposod  clarifications  and  rovisions  to 
tho  SSM  Policy,  and  nitimatoly  of  its 
linal  action  on  tho  Potition. 

First,  tho  EPA  only  intonds  its  actions 
on  tho  hirgor  j)olicy  or  logal  i.ssuos 
raisod  by  tho  Potilionor  to  inform  tho 
public  ol  tho  EPy\’.s  curront  viows  on  tho 
roquiromonts  of  tho  CiAA  with  rospoct  to 
SIP  provisions  rolatod  to  SSM  ovonts. 
lints,  lor  oxamplo,  tho  EPA’s  j)ropo.sod 
disapproval  ol  tho  Potitionor’s  roqnost 
that  tho  EPA  disallow  all  affirmativo 
dolon.so  provisions  for  oxcoss  omissions 
during  malfunctions  i.s  intondod  to 
convoy  th:tt  tho  EPA  has  not  changod  its 
viows  that  such  provisions  can  ho 
consistont  with  (iAA  ro(|niromont.s  for 
SlPs  with  rospoct  to  malfunctions.  In 
this  liishion,  tho  EPA’s  action  on  tho 
Potition  ])rovido.s  njtdatod  gnidanco 
rolovant  to  liituro  .SIP  actions. 

.Socond,  tho  EPA  only  intonds  its 
actions  on  tho  .s])ocific  oxi.sting  SIP 
])ro\’ision.s  idontiliod  in  tho  Potition  to 
1)0  ap|)licahlo  to  thoso  provisions.  Tho 
It,PA  (loos  not  intond  its  action  on  tho.so 
.s])ocific  j)rovision.s  to  altor  tho  curront 
status  of  any  othor  oxisting  SIP 
provisions  rolating  to  .SSM  ovonts.  Tho 
IjPA  must  tako  lator  rulomaking  actions, 
il  nocosstiry.  in  ordor  to  ovtiluato  anv 


comparahlo  doficioncios  in  othor 
oxisting  SIP  provisions  that  mav  ho 
inconsi.stont  with  tho  ro(]uiromont.s  of 
tho  (iAA.  Again,  howovor.  tho  EPA’s 
actions  on  tho  Potition  provido  updatod 
gnidiinco  on  tho  typos  of  .SIP  j)ro\'isions 
that  it  holiovos  would  ho  consi.stont  with 
CAA  rotpiiromonts  in  futuro  rulomaking 
actions. 

I  bird,  tho  EPA  doos  not  intond  its 
action  on  tho  Potition  to  tiffoct  oxi.sting 
pormit  torm.s  or  conditions  rogarding 
oxco.ss  omi.ssions  during  .S.SM  ovonts 
that  rolloct  provionsly  approved  SIP 
IHOvisions.  In  tho  ovont  that  tho  EP^X 
finalizos  a  j)ropo.sod  finding  of 
snl)stantial  inadoqnacy  and  a  SIP  call  for 
a  givon  state,  tho  st.ite  will  luivo  time  to 
revise  its  SIP  in  ro.si)on.so  to  tho  SIP  call 
through  tho  noco.ssary  state  and  fodoral 
administrative  proco.ss.  Thoroaftor,  any 
noodod  revisions  to  oxisting  j)ormit.s 
will  ho  (iccomplishod  in  tho  ordinary 
course  a.s  tho  slate  issues  now  ])ormit.s 
or  reviews  and  rox’isos  oxi.sting  permits. 
Tho  EPA  doos  not  intond  tho  issnanco 
of  a  .SIP  call  to  have  automatic  im])cicts 
on  tho  terms  ol  ttny  oxi.sting  pormit. 

Fourth,  tho  EPA  doos  not  intond  its 
action  on  tho  IT'tition  to  altor  tho 
omorgoncy  dofonso  provisions  at  40  CFR 
70.()(g)  and  40  CFR  71.0(g).  i.e..  tho  title 
V  regulations  pertaining  to  “omorgoncy 
])rovi.sion.s"  ])ormis,sihlo  in  title  V 
operating  permits.  Tho  EPA’s 
regulations  ai)i)licahlo  to  title  V 
operating  permits  may  only  ho  changod 
through  appropriate  rulomaking 
procoduros  and  oxisting  pormit  terms 
m<ty  only  ho  clumgod  through 
ostahlishod  pormilting  proco.ssos. 

filth,  tho  fiPA  doos  not  intond  its 
intor{)rotations  of  tho  nupiiromonts  of 
tho  ('AA  in  this  action  on  tho  Potition 
to  1)0  legally  di.sj)ositivo  with  rospoct  to 
any  j)articnlar  current  onforcomoni 
proceedings  in  which  a  violation  of  SIP 
omission  limitations  is  alleged  to  have 
occurred.  I  ho  EPA  handles  onforcomont 
matters  by  asso.ssing  each  situation,  on 
a  caso-hy-caso  basis,  to  dotormino  tho 
approj)riato  response  and  resolution. 

For  iKirposos  of  alleged  violations  of  SIP 
provisions,  howovor,  tho  terms  of  tho 
applicable  SIP  j)rovi.sion  will  continno 
to  govern  until  that  provision  is  revised 
following  tho  appro|)riato  proco.ss  for 
SIP  revisions,  as  rotniirod  by  tho  CAA. 

Finally,  tho  EPA  (loos  intond  that  tho 
final  notice  for  this  action  after 
considering  j)ul)lic  commonts  will 
omhody  its  most  curront  SSM  Policy, 
roflocting  the  EPA’s  intorprotation  of 
CAA  roquiromonts  applicable  to  SIP 
prox’isions  rolatod  to  excess  omissions 
during  SSM  events.  In  this  regard,  tho 
EPA  is  pr()])().sing  to  add  to  and  clarify 
its  jn  ior  statomonts  in  tho  1999  SSM 
(jiiidanco  and  to  make  tho  sjiocific 


Federal  Register/ Yol.  78.  No.  36 /Friday,  r^ehriiary  22,  2013 / I’ropo.sed  Rules 


12483 


cliangos  to  that  guidance  as  discussed  iu 
tliis  action.  Thus,  the  final  notice  for 
this  action  will  constitute  the  Fl’A's 
.S.SM  Policy  on  a  going-forward  basis. 

VIII.  Legal  Authority,  Process,  and 
Timing  for  SIP  (]alls 

SIP  Call  Aaihoritv  I  ’lular  SccHon 
ll()(k)(5} 

1.  (IiMieral  Statutory  Authority 

'The  (^AA  provitles  a  nnichanisin  for 
the  corr(!ction  of  naw(!d  SlPs,  under 
(',AA  section  1  lOlkK.I).  which  provides; 

(,^)  trails  for  ))lan  rcivisions 

Wlienev  (^r  tin;  .Administrator  liiids  llial  the 
a]i])li(:al)l(;  im|)lenuMitation  |)lan  lor  any  area 
is  snhstantiallv  ina(l(!(|nat(!  lo  attain  or 
maintain  tlie  rtdm  ant  national  aml)i(mt  air 
(jiiality  standards,  to  mitigate  adec|nateiy  tlie 
int(M'stat(!  ])ollntant  transport  descrilxul  in 
section  |17(iAl  of  this  title  or  section  l  lK4l  of 
this  title;,  or  lo  otherwise;  eieemply  with  any 
ix;eiiiire;me;nl  e)f  (tlie;  Ae;t|.  the;  .Aelministneteer 
shiill  re;e|uire;  the;  .Sleile;  lee  re;\  ise;  the;  phm  as 
ne;e:e;ssiirv  lee  ce)rre;e:l  seieli  iniiele;e|niie:ie;s.  'The; 
Aelminislraleer  sluill  neitifv  the;  .Stale  eef  tlie; 
inaele;e|eiae:ie;s  iinel  imiy  e;sliihlisli  re;ase)nal)le; 
ele;iielline;s  (neel  lee  e;\e:e;e;el  IK  meentlis  iifle;r  the; 
elate;  eef  sue:h  neilieie;)  leer  tlie;  snhmissiem  eif 
sne:h  phm  re;visie)ns. 

By  its  explicit  terms,  this  provision 
anthori/.(!.s  the  FPA  to  find  that  a  staleTs 
existing  .SIP  is  "snhstantially 
in!ide(|n<ite"  to  meet  (iAA  reuinirements 
and.  based  on  that  finding,  tei  "reHinire 
the  .State  tei  revi.se  the  |.S1P|  as  necessary 
to  correct  such  irntdeHinacies.”  This  tv])e 
of  actiem  is  commoidv  referred  to  as  a 
“SIP  call.” 

.Significantly.  CiAA  section  1  l()(k)(.'j) 
exj)licitly  authorizes  the  Fl’A  to  issue  a 
.SIP  call  “whenever”  the  HPA  makes  a 
finding  that  the  existing  .SIP  is 
snhstantially  inadetpiate.  thus  providing 
authority  for  the  EPA  to  take  action  to 
correct  existing  inaderpiate  .SIP 
provisions  even  long  after  their  initial 
apjiroval,  or  even  if  the  jirovisions  only 
become  inaderpiate  due  to  snh.secpient 


TIk;  I'J’.A  also  lias  ollii;!' (liscrclionarv  aiilliorilv 
1(1  address  iiiccimH:!  .SIP  pidvisioiis.  sucli  as  tin; 
authority  in  V,.\A  section  1 10(k)(())  tortile  liPA  lo 
cornicl  errors  in  prior  SIP  appnn  als.  'I'ln;  aniliorily 
in  (lA.A  s(;(:lion  1  ni(k)(.~i)  and  (kAA  sixJion  1  ni(k)((i) 
can  sonielinu;s  overlap  and  oiler  alternative 
niechanisins  lo  address  prohleinalic  .SIP  jirovisions. 
In  this  instanci;.  llu;  Id’.A  l)eli(;\-es  that  the 
in(;chanisin  prin  ided  hv  (i.AA  section  1  lll(k)(.^)  is 
the  lieller  approach,  hecanse  using  the  inechanisni 
of  tin;  (i.AA  sialion  1 1ll(k)(li)  error  correction  would 
eliminate  the  affected  emission  limilations  from  tin; 
SIP  potiaitiidly  leaving  no  (;mission  limitation  in 
place,  whereas  the  mechanism  of  the  (i.AA  section 
I  Ill(k)(5)  .SIP  call  will  keeji  the  provisions  in  place 
during  the  pendenev  of  the  stal(;'s  revision  of  llu; 
.SIP  and  the  PPA’s  action  on  that  revision.  In  llu; 
case  of  provisions  that  include  impermi.ssilile 
automatic  e.xemptioiis  or  discretionarv  exemptions, 
the  PP.A  l)eliev(;s  that  retention  of  the  exi.sling  .SIP 
provision  is  pref(;ral>le  to  the  ahsenci;  of  tiu; 
provision  in  tiu;  interim. 


events. TIk;  slatntory  ])r(ivi.sion  is 
worded  in  the  jire.sent  tense,  giving  the 
EPA  authority  to  rectify  any  dtificiencv 
in  a  .SIP  that  currently  exists,  rttgardle.ss 
of  the  fact  that  the  EPA  previtinsly 
iipproved  tlnit  ]);irticnlar  jirovision  in 
the  .SIP  and  regtirdless  of  when  tlmt 
apjiroviil  occnrri;d. 

It  is  iilso  important  to  tiinjihiisize  that 
(iAA  .section  ll()(k)(.'))  expressly  directs 
tilt;  liPA  to  tiike  action  if  the  .SIP 
provision  is  snhstantially  imidecinate 
not  just  lor  ])nrpo.ses  of  attainment  or 
maintenance  of  the  NAAQ.S.  lint  also  for 
])nrpo.ses  of  “any  re(|nirenu;nt”  of  the 
(i.AA.  The  I'iPA  inler|)ret.s  this  referttnee 
to  “any  retinirement”  of  the  (lAA  on  its 
face  to  tinthorize  reevalnation  of  ;m 
existing  .SIP  provision  for  com])liance 
with  those  statutory  and  regnlatorv 
retjuirements  that  are  germane  to  the  .SIP 
provision  at  issue.  Thus,  for  examjile.  a 
.SIP  provision  that  is  intended  to  In;  an 
“emission  limittition”  for  ]nirposes  of  a 
nonattitinnumt  plan  for  pnrpo.ses  of  the 
H)‘)7  PMi  .'i  NAAQ.S  mn.st  m(;et  various 
applicable  statutory  and  nignlatorv 
recinirements.  including  re(]nirements  of 
(iAA  section  1 1()(a)(2)(A)  such  as 
enforceability,  the  definition  of  the  term 
“(tmission  limitation”  in  (iAA  section 
3()2(k),  the  level  of  emissions  control 
retinired  to  constitute  a  “rtsasomihly 
iivailiihle  control  nutasnrt;”  in  (iAA 
section  1  72(c)(  1 ).  and  the  other 
appliciihle  retinirements  of  the 
iniiilemenlation  rttgnliilions  for  the  l‘)‘)7 
PMi.s  NAAQ.S.  Failiin;  to  inttet  iiny  of 
those  iipplicahle  re(|nirement.s  could 
con.stitnte  it  snhstantiiil  imuletpiacy 
suitable  for  ;i  .SIP  call,  depttnding  upon 
the  facts  and  circumstances.  By  conlrtist. 
that  sitme  .SIP  jirovision  should  not  he 
exjiected  to  meet  specifications  of  the 
CAA  that  are  completely  irrelevant  for 
its  intended  j)nr]K)se,  such  as  the 
unrelated  ntqnirement  of  (iAA  section 
1  l()(a)(2)((j)  that  the  .state  have  general 
legal  authority  companthle  to  CiAA 
section  303  for  emergencies. 

ll.se  of  the  term  “anv  re(]nirement”  in 
CAA  section  T)0(k)(.')j  also  reflects  the 


^‘.S'(.-c.  c.g..  .\//(7iig(m  V.  KPA.  2i:i  l•■.:^d  l)li:t  (!).(;. 
Cir.  2(111(1)  (upludding  tIu;  "NOx  .SIP  Cull"  lo  stul(;s 
n;(|uinng  |■(;visiolls  lo  prox  iouslv  upprov(;d  .Sll’s 
with  n;.sp(;(:t  lo  ozoiu;  truusport  und  s(;(:tiou 
1 1(){u|(2())(ll)(i)(l)):  "Action  lo  lui.sun;  Aulhoritv  'I'o 
Issue;  P(;rmils  tliul(;r  llu;  Pr(;v(;nlioii  ol  .Sigiiilicunt 
l)i;l(;riorulion  Pfogrum  lo  .Soui(:(;s  ol  ( ;r(;(;nlu)us(; 

Cus  I'imissious:  Pindiug  ot  .Suhstunliul  luad(;(|uucv 
und  .SIPtiidI:  I'inal  Rule;."  7.')  PR  77(>(ltt  (Dec.  lit. 
2010)  (llu;  Id’A  i.ssiu;d  a  SIP  call  lo  l.'l  .slal(;s  l)(;cau.s(; 
llu;  (;ndang(;rm(;iil  liiuling  lor  Cl  ICs  nu;aiil  that 
llu;se;  pi(;viously  approv(;d  .SIPs  W(;n;  suhslanlially 
iuad(;(|uat(;  lu;caus(;  llu;v  did  not  prox  ide;  lor  llu; 
r(;gulation  otCIKis  in  llu;  P.SIl  |)(;rmilling  programs 
ol  llu;s(;  slal(;s  as  r(;(|uir(;d  l)v  CAA  s(;clion 
1 10(a)(2)(C)  and  .s(;clion  1  l(i(a)(2)())):  ■■|''inding  ol 
.Snbslantial  lnad(;(|uacv  ot  lmpl(;nu;ntalion  Plan; 

Call  lor  lllali  Stale;  lmpl(;nu;nlalion  Plan  R(;vision." 
74  1  R  21(i:i0  (Apr.  1«.  2011)  (llu;  KPA  issn(;(l  a  SIP 
call  to  |■(;clily  .SIP  provisions  dating  back  to  1080). 


fact  that  .SIP  jirovisions  could  he 
snhstantially  inadetjnate  for  widely 
differing  reasons.  One  jirovision  might 
he  snhstantially  inadeejnate  hecanse  it 
fails  to  jirohihit  timissions  that 
contribute  to  violations  of  the  NAAQ.S 
in  downwind  areas  many  stiites  away. 
Another  jirovision.  or  even  the  same 
Jirovision,  cotild  he  .snhstantially 
inadetjnate  because  it  also  infringes  on 
the  legal  right  of  meniliers  of  the  jinlilic 
who  live  iidjacent  lo  the  source  to 
enforce  the  SIP.  Thus,  the  I-iPA  has 
jirttvionsly  inttirjireted  (iAA  .sttetion 
1  l()(k)(.'i)  to  authorize  a  .SIP  call  to 
rectify  .SIP  inadetjnacies  of  various 
kinds,  both  broad  and  narrow  in  terms 
of  the  scojie  of  tin;  .SIP  revisions 
retjnired.^^  On  its  face.  CAA  .section 
ll()(k)(.'i]  authorizes  the  EPA  to  take 
action  with  resjiect  to  .SIP  jirovisions 
that  are  snlistantially  inadetjnate  to  meet 
any  (]AA  retjuirements.  including 
retjuirements  relevant  to  the  jirtijier 
trt;atment  tif  ext:ess  emissitins  tinring 
SSM  events. 

An  imjitirtant  liaselint;  tjne.stitin  is 
whether  a  given  tlefit:ient;y  rentiers  tht; 
.SIP  jirtivisitin  "snlistantiallv 
inatletjnate."  The  EPA  ntites  that  the 
term  “snlistantiallv  inatltitjnate”  is  ntit 
tlt'finetl  in  the  (i/XA.  Mtirt;tivt;r.  (iAA 
set:tion  ri()(k)(!i)  titles  mil  sjitic.ify  it 
jiarlit:nlar  ftirm  tif  analysis  tir 
nmlhtitltiltigy  that  the  fiPA  mn.st  n.se  tti 
tivalnate  .SIP  jirtivisitins  for  snlist.mtial 
inatit:tjnai:y.  Thus,  nntler  Chevron  sleji 
2.  tht;  fiPA  is  iinthorizetl  tti  inttirjiret  this 
Jirtivisitin  reastinalily.  t;tinsi.slent  with 
tht;  Jirtivisitins  of  the  (iAyX.  In  atltlilitin. 
the  liiPA  is  anthtirizeti  tti  exert;is(;  its 
tlista'etion  in  ajijilving  this  jirtivisitin  tti 
tletermine  whether  a  given  .SIP 
Jirtivisitin  is  snhstantially  inatletjnate. 

To  the  extent  that  the  term 
“snli.stantially  inatletjnate”  is 
amliigntins.  tin;  EPA  lielieves  that  it  is 
reasonalile  to  interjiret  the  term  in  light 
tif  the  .sjiet;ific  jinrjioses  for  whit;h  tht; 
.SIP  Jirtivisitin  at  issue  is  retjniretl,  anti 
thus  whether  the  jirtivisitin  meets  the 
fnntlamental  (iAA  retjuirements 
ajijilitailile  tti  snt:h  a  jirtivisitin. 

'The  EPA  titles  luit  interjiret  (iAA 
setditin  n()(k)(.'i)  to  rtitjnire  a  shtiwing 
that  the  t;fft;t:t  tif  a  .SIP  jirtivisitin  that  is 
fat:ially  int:tinsistent  with  CAA 


.See;.  (;.g..  "I'iuding  ed  .Sigidlicaul  (;()ulributi()u 
iiiul  Rul(;nuikiiig  lor  C(;rtain  .Stiit(;.s  in  llu;  O/eiiu; 
Tran.sporl  Assi;ssm(;nl  (iroup  R(;gi()n  lor  Purpos(;.s  ol 
R(;(lu(:ing  R(;gionid  'rnuis|)orl  ed  Ozone;."  (i.'i  P'R 
,'j7:i.'>(i  (Oct.  27.  1!)!I8)  (llu;  Id’A  issu(;d  a  .SIP  call  lo 
22  .sliil(;s  r(;(pnring  tlu;in  to  r(;ctilv  llu;  liiilure;  lo 
addioss  inl(;rslat(;  transport  ol  pollutants  its  r(;(piir(;(l 
l>v  se;(:li()n  1  l(l(a)(2)(l)):  ''l■'in(ling  ed  .Sulistantiid 
lna(l(;(|Uiu:y  ed  Impleaneentalion  Plan;  (kill  lor  Utah 
.Stale;  bnpl(;m(;nlali()n  Plan  R(;visi()n."  74  I'R  21(i2<l 
(,\pr.  18.  2011 )  (llu;  Id’.X  issuod  ii  .SIP  call  to  one; 
sliile;  r(;(iuiring  it  to  r(;clily  s(;v(;ral  V(;ry  sp(;(;ilu:  SIP 
provisions). 
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reiiuinaiients  is  causally  connected  to  a 
j)articidar  adverse  impact.  For  example, 
the  plain  language  of  (iAA  section 
lloikK.I)  does  not  recjuin!  direct  causal 
evidence  that  (ixcess  emissions  have 
occiirnul  during  a  sixuafic  malfunction 
at  a  specific  source  and  have  literally 
cans(ul  a  violation  of  the  NAAQ.S  in 
ord{;r  to  conclude  that  tin?  SIP  ])rovision 
is  suhstantiallv  inade(]uate.~'’  A  SIP 
])rovision  that  purports  to  exem])t  a 
source  from  compliance  with  a])])licahle 
emission  limitations  during  SSM  events, 
contrary  to  the  reciuirements  of  the  CAA 
h)r  continuous  emission  limitations, 
does  not  become  legally  permi.ssihle 
merely  hecau.se  there  is  not  definitive 
evidence  that  any  excess  emissions  have 
resulted  from  the  exemption  and  have 
literally  cau.sed  a  sjjecific  NAAQS 
violation."*' 

Similarly,  the  KPA  does  not  inter])ret 
C'AA  section  to  require  direct 

causal  evidence  that  a  SIP  provision  that 
im])ro])erly  undermines  enforceability 
of  the  SIP  has  resulted  in  a  sj)ecific 
failed  enforcement  attempt  hy  anv  party. 
A  SIP  ])rovision  that  has  the  practical 
effect  of  hai  ring  enforcement  bv  the  EPA 
or  through  a  citizen  suit,  either  because 
it  would  bar  enforcement  if  an  air 
agency  elects  to  grant  a  discretionary 
exemption  or  to  exerci.se  its  own 
enforcement  di.scretion,  is  inconsistent 
with  fundamental  requirements  of  the 
(lAA.^^  Such  a  provision  also  does  not 
become  legally  ])ermissible  merely 
because  there  is  not  definitive  evidencie 
that  the  state’s  action  literallv 
undermined  a  specific  attenqited 
enforcement  action  by  other  parties. 
Indeed,  the  EPA  notes  that  these 
impediments  to  effective  enforcement 
likely  have  a  chilling  effect  on  potential 
enforcement  in  general.  The  ]K)ssihility 


Sno.  I'S  LlXlx.  EPA.  (i!K)  F.:i(l  1  l.S? 

(lOlh  (Mr.  201:')  (uphdUlin”  till!  IM’A's  inlorpnSatidn 
()l  .s(!(;ti()n  1  l()(k)(."))  to  iuitliorizo  a  SIP  t:all  wlion  tlu; 
SIP  provi.sioiis  aro  in(:onsisl(!nt  willi  (MVA 
r(!(piiriiin(!iits). 

"'■Till!  PPA  iiolos  that  llioUllU  .SIP  call  did  not 
r(!(piir{!  'pi  ool"  llial  llio  lailiirc  ol  a  stale  to  address 
(11  Ids  in  agivtni  PSU  piuinil  "caused” 
parlicidarized  environniental  impacts:  it  was 
.sulTicienl  that  the  slate's  .SIP  tails  to  meet  the 
current  ruudameiilal  leeai  re(|uiremeuls  tor 
rej;ulaliou  ofdIKis  in  accordance  with  the  CAA. 

.See.  "Action  to  linsiin!  Aulhoril\’  To  Issue  Pcainils 
Under  Ihi;  Prevention  ot  .Si<>niric:anl  Uc!lerioration 
Prof^rani  to  .Sonrc(;s  ot  dreenhonse  das  IMni.ssions: 
I'indiiif^  ot  .Suhslantial  inade(|nacv  and  .SIP  ('.all: 
Pinal  Kule,"  7,")  PR  77(i!l«  (Dec.  Cl.  2(11(1). 

'' .S’l.'e.  "I''indin>>  ot. Suhslantial  Inachxpiacv  ot 
hnplemenlalion  Plan:  dall  tor  Utah  .Slate 
Implementation  Plan  Revision."  74  PR  21(12(1  at 
2 1(141  (Apr.  1 8.  2(11 1 ):  sm  also.  I 'S  .\/o!,>;ies/iim.  /./.(.' 
V.  EPA.  (1(1(1  P.:id  1  1,'')7.  1  1(18  (Kith  dir.  2(112) 
(upholding  the  PPA's  interpretation  ot.sitclion 
11(l(k)(r>)  to  anihorize  a  .SIP  call  when  the  staliPs  .SIP 
provision  worded  .so  that  stale  decisions  whtither  a 
given  exce.ss  emissions  event  constituted  a  violation 
inlertered  with  entorcemeni  hv  the  liPA  or  citizens 
tor  such  event). 


for  offoctivo  (inforcoiiKiiit  of  (Miii.ssion 
limitation.s  in  .SIPs  i.s  it.solfaii  important 
princijih;  of  tho  CiAA,  a.s  (‘iiihodiud  in 
(lAA  .suctions  113  and  304. 

'I’lu!  I'iPA’s  inturprutation  of  ('AA 
suction  llOlkK.*!)  is  that  thu  fundamuntal 
intugrity  of  thu  (iAA’s  SIP  jirocuss  and 
structuru  aru  umhtrminud  if  umission 
limitations  ruliud  iqion  to  muut  (iAA 
ru(]uiruniunts  rulatud  to  protuction  of 
])uhlic  hualth  and  thu  unvironmuiit  can 
liu  violatud  without  potuntial  rucoursu. 
k’or  uxamplu,  thu  EPA  does  not  huliuvu 
that  it  i.s  authorizud  to  issiiu  a  SIP  call 
to  rectify  an  impurmissihlu  automatic 
uxumption  [irovision  only  after  a 
violation  of  thu  NAAQS  has  occurred,  or 
only  if  that  NAAQS  violation  can  be 
directly  linked  to  thu  excess  emissions 
that  resulted  from  the  impermissible 
automatic  exemption  by  a  ]iarticular 
source  on  a  particular  day.  If  the  .SIP 
contains  a  jirovision  that  i.s  inconsistent 
with  fundamental  rtHiuirements  of  the 
(iAA,  that  renders  the  .SIP  jirovision 
suhstantiallv  inadeiiuate. 

'Fhe  EPA  notes  that  CAA  section 
ll()(k)(.'i)  can  also  be  an  ajijiropriate  tool 
to  address  amhiguoiis  .SIP  provisions 
that  could  he  read  hv  a  court  in  a  wav 
that  would  violate  the  rtitiuirements  of 
the  CAA.  For  exanqile,  if  an  existing  .SIP 
provision  concerning  the  state's  exercise 
of  enforcement  di.scretion  i.s  sufficiently 
ambiguous  that  it  could  he  construed  to 
preclude  enforcement  by  the  EPA  or 
through  a  citizen  suit  if  the  state  elects 
to  deem  a  given  .S.SM  event  not  a 
violation,  then  that  could  render  the 
provision  suhstantiallv  inadetjuate  hv 
interfering  with  the  enforcement 
structure  of  the  (iAA.^“  If  a  court  could 
construe  the  ambiguous  .SIP  jirovision  to 
bar  enforcement,  the  EPA  believes  that 
it  may  be  ajijirojiriate  to  take  action  to 
eliminate  that  uncertainty  hv  reijuiring 
the  state  to  revise  the  amliiguoiis  SIP 
jirovision.  Under  such  circumstances,  it 
may  he  ajijirojiriate  for  the  EPA  to  issue 
a  SIP  call  to  a.ssure  that  the  SIP 
jirovisions  are  sufficientlv  clear  and 


■"(lourls  liiivi!  (Ill  iiccMsimi  inldrpidldd  .SIP 
provisions  to  limit  tho  PI’A's  onlorcomonl  mithorit\ 
;ls  ii  idsnit  ol  .imhiguoiis  .SIP  provisions.  .S'o(.‘.  o.g.. 

/  '..S'.  V.  Eoid  Mottn  (',()..  7:i()  l•'..Snpp.  l.'i.'KI  (W.ll.  Mo. 
1  (1(1(1)  ;m(l  I  '..S'.  V.  (.'cnoni/  Motors  (.'oiyi..  7(12  !•'. 

.Snpp.  1:12  (N.ll.  Toxiis  1088)  (tho  PPA  could  not 
pnrsno  onlorcomonl  of  .SIP  omission  limil.ilions 
whom  stalos  had  approvod  altornativo  omission 
limitations  undor  procoduros  tho  PPA  had  approvod 
in  tho  .SIP):  Elorida  Powortr  E-o.  v.  (X>sllo.  (i.'id 
P.2d  .17(1.  .Shh  (.Slh  Cir.  1081)  (llio  PPA  to  ho 
accordod  no  discrotion  in  inlorproling  stalo  law). 
Tho  PP.\  doos  not  agroo  with  tho  holdings  olThoso 
casos.  hnt  ihov  illusiralo  why  it  is  roasonahio  to 
oliminalo  any  uncorlainly  ahoni  onlorcomonl 
aulhorilv  hv  ro(piiring  a  stalo  to  romovo  or  roviso 
a  .SIP  provision  that  could  ho  road  in  a  way 
inconsisloni  with  tho  roipiiroinonts  ol  tho  ('.,\;\. 


consistent  with  CAA  nujuirements  on 
their  face. 7’' 

In  this  in.stance,  the  Petition  rai.sed 
(juestions  concerning  the  adeijuacy  of 
existing  .SIP  jirovisions  that  jiertain  to 
the  treatment  of  excess  emissions  during 
.S.SM  events.  The  .SIP  jirovisions 
identified  hy  the  Petitioner  generallv  fall 
into  four  major  categories:  (i)  Automatic 
exemjitions;  (ii)  exemjitions  as  a  result 
of  director’s  di.scretion:  (iii)  jirovisions 
that  ajijiear  to  bar  enforcement  by  the 
l']PA  or  through  a  citizen  suit  if  the  state 
decides  not  to  enforce  through  exercise 
of  enforcement  discretion:  and  (iv) 
affirmativt!  defen.se  jirovisions  that 
ajijiear  to  he  inconsistent  with  the  (iAA 
and  the  EPA’s  S.SM  Policy.  The  EPA 
believes  that  each  of  these  tyjies  of  .SIP 
deficiency  jiotentially  justifies  a  SIP  call 
jiursuant  to  CAA  section  11()(k)(.'i).  if  the 
.SIP  Jirovision  i.s  as  the  Petitioner 
describes  it. 

2.  .Substantial  Inadequacy  of  Automatic 
Exemjitions 

The  EPA  believes  that  .SIP  jirovisions 
that  jirovide  an  automatic  exemjition 
from  otherwise  ajijilicahle  emission 
limitation.s  are  suhstantiallv  inadeijuate 
to  meet  CiAA  retjuirements.  A  tyjiical 
.SIP  Jirovision  that  includes  an 
imjierniis.sihle  automatic  exemjition 
would  Jirovide  that  a  .source  has  to  meet 
a  sjiecific  emi.ssion  limitation,  excejit 
during  startuji.  shutdown,  and 
malftmction.  and  hy  definition  anv 
excess  emi.ssions  during  such  events 
would  not  he  violations  and  thus  tlictre 
could  he  no  enforcement  based  on  tho.se 
exce.ss  emi.ssions.  The  EPA’s 
interjiretation  of  CAA  re(iuirements  for 
SIP  Jirovisions  has  been  reiterated 
mnltijile  times  through  the  .S.SM  Policy 
and  actions  on  .SIP  submissions  that 
Jiertain  to  this  issue.  The  EPA’s 
longstanding  view  i.s  that  .SIP  jirovisions 
that  include  automatic  exemjitions  for 
excess  emi.ssions  during  S.SM  events, 
such  that  the  exce.ss  emissions  during 
tho.se  events  are  not  considered 
violations  of  the  ajijilicahle  emission 
limitation.s,  do  not  meet  CAA 
reejuirements.  .Such  exenijitions 
undermine  the  jirotection  of  the  NAAQ.S 
and  P.SD  increments  and  fail  to  meet 
other  fundamental  reijuirements  of  the 
CAA. 

The  EPA  interjirets  CAA  .sections 
110(a)(2)(A)  and  Tl()(a)(2)((;)  to  reijuire 
that  .SIPs  contain  “emission  limitations" 
to  meet  CAA  rtHjiiirements.  Pursuant  to 
("AA  section  3()2(k),  tho.se  emi.ssion 


"■‘.S'ce.  I  '.S'  Mogncsiuni.  /,/,(.' v.  EPA.  (i(l(l  l''.2(l 
1 1.27.  1  17(1  (Kith  (Mr.  2(112)  (upluilding  tiui  IM’A's 
us(!  of  .SIP  call  aiilluirit  V  in  order  to  clarilv  language 
in  the  .SIP  that  could  lie  read  to  violate  the  CAA. 
even  if  a  court  has  not  vet  interpreted  the  language 
in  that  wav). 
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limitations  must  be  "continuous.” 
Automatic  exemptions  from  otherwise 
applical)le  emission  limitations  thus 
render  those  limits  le.ss  than  continuous 
as  iHXjuired  hv  ('.AA  .sections 
ll()(a)(2)(A)  and  110(a)(2)(C).  thereby 
inconsistent  with  a  fundamental 
r(!(|nirement  of  the  CAA  and  thus 
snhstantially  inade(|uate  as 
contemj)lated  in  CAA  .section  110(k)(.'i). 

This  inad(!(]uacy  has  far-reaching 
im|)acts.  For  example,  air  agencies  rely 
1)11  emission  limitations  in  ,SlPs  in  order 
to  provide  for  attainment  and 
maintenance  of  the  NAAQS.  The.se 
emission  limitations  are  basic  building 
blocks  for  SlPs.  often  used  hv  air 
agencies  to  meet  various  retpiirements 
including:  (i)  In  the  estimat(js  of 
emissions  for  emissions  inventories:  (ii) 
in  the  determination  of  what  level  of 
emissions  meets  various  statutory 
re(|uirements  such  as  "reasonably 
available  control  measures”  in 
nonattainment  SIl’s  or  "best  available 
retrofit  technologv”  in  regional  haze 
SlFs:  and  (iii)  in  critical  nuMhding 
exerci.ses  such  as  attainment 
demonstration  modeling  for 
nonattainment  areas  or  incnanent  use 
for  P.SD  |)(;rmitting  purpo.ses.  All  of 
the.se  uses  typically  assume  continuous 
.source  com])liance  with  apj)licahle 
(Muission  limitations. 

Ihicau.se  the  NAAQS  are  not  directlv 
enforceable  against  individual  sources, 
air  agencies  r(;ly  on  the  adoption  and 
enforcement  of  tlujse  generic  and 
sj)ecific  emi.ssion  limits  in  SlPs  in  order 
to  |)rovide  for  attainment  and 
maintenance  of  the  NAAQS.  protection 
of  PvSD  increments,  protection  of 
visibility,  anti  other  CAA  retjuirements. 
Automatic  exemption  |)rovisions  for 
exce.ss  emissions  eliminate  the 
Itossihility  of  enforcement  for  what 
would  otherwi.se  he  clear  violations  of 
the  relied-u])t)n  emission  limitations 
and  thus  eliminate  anv  opjtortunity  to 
obtain  injunctive  relief  that  mav  he 
ntHuled  to  jjrotect  the  NAAQS  or  meet 
other  CAA  requirements.  Likewise,  the 
elimination  of  any  jjossihility  for 
pcmalties  for  what  would  otherwi.se  he 
clear  violations  of  the  emi.ssion 
limitations,  regardless  of  the  c:onduct  of 
the  source,  eliminates  any  opportunity 
for  |)enalties  to  encourage  appropriate 
design,  operation,  and  maintenance  of 
.sources  and  efforts  hv  source  operators 
to  ])revent  and  to  minimize  excess 
emissions  in  order  to  protect  the 
NAAQS  or  to  meet  otluir  (]AA 
nupiirements.  Removal  of  this  monetary 
incentive  to  coiujily  with  the  SIP 
reduces  a  source's  incentive  to  design. 
oj)erate.  and  maintain  its  facility  to  meet 
emission  limitations  at  all  times. 


3.  .Substantial  Inadecpiacy  of  Director’s 
Discretion  Exem])tions 

The  LI’A  heliev(!s  that  .SIP  ])rovision.s 
that  allow  discriitionarv  exem])tions 
from  otluM  wi.se  apjjlicahle  emission 
limitations  are  substantially  inad(K|nat<i 
to  meet  (lAA  retpiirements  for  the  same 
nnisons  as  automatic  exem])tions.  hut 
for  additional  rea.sons  as  well.  A  tyjjical 
.SIP  provision  that  includes  an 
im permissible  “director's  discretion” 
com|)on(!nt  would  puriiort  to  authorize 
air  agency  personnel  to  modifv  existing 
.SIP  re(]uirements  under  certain 
conditions,  e.g.,  to  grant  a  variance  from 
an  otherwise  applicable  emission 
limitation  if  the  .source  could  not  meet 
the  recjuirement  in  certain 
circumstances.""  If  such  prt)visions  are 
sufficiently  spcjcific.  provide  for 
sidficient  ])nl)lic  process,  aiul  are 
sufficiently  hounded,  so  that  it  is 
l)o.ssihle  to  anticipate  at  the  time  of  the 
LPA’s  approval  of  the  .SIP  ])rovision 
how  that  |)rovision  will  actuallv  In; 
a])])lied  and  the  ])otential  adverse 
impacts  thereof,  then  such  a  ))rovision 
might  meet  basic  (lAA  nxiuirements.  In 
e.s.sence.  if  it  is  ])ossihle  to  anticipate 
and  evaluate  in  advance  how  the 
exercise  of  enforcement  di.scnition  could 
imj)act  compliance  with  otlnn  fL'XA 
r(!(iuirements.  tlum  it  may  he  possible  to 
determine  in  advance  that  the  pre- 
anthorized  excnci.se  of  dinictor's 
discretion  will  not  interfere  with  other 
C;AA  recpiirements,  such  as  |)roviding 
for  attainmmit  and  maintenance  of  the 
NAAQ.S.  Mo.st  director’s  discretion-tv])e 
provisions  cannot  meet  this  basic  te.st. 

Unless  it  is  po.ssihle  at  the  time  of  tlie 
apjji'oval  of  the  .SIP  provision  to 
anticipate  and  analyze  the  impacts  of 
the  potential  exercise  of  the  director’s 
discretion,  such  provisions  functionally 
could  alh)w  r/e  facto  revisions  of  the 
apj)roved  |n'ovisions  of  the  .SIP  without 
com])lying  with  the  process  for  .SIP 
revisions  retpiired  by  the  CAA.  .Sections 
ll()(a)(l)  and  (2)  of  the  CAA  impose 
procedural  retjuirements  on  states  that 
.s(;ek  to  amend  .SIP  jirovisions.  The 
elements  of  CAA  .section  ll()(a)(2)  and 
other  sections  of  the  CAA,  de])(!nding 
n])on  the  subject  of  the  SIP  j)rovi.sion  at 
issue,  im])ose  suh.stantivt!  retjuirements 
that  states  must  meet  in  a  .SIP  revisittn. 
.Set:lit)n  Tl()(i)  t)f  tht:  (^AA  j)rt)hihit.s 

'“’'I'Ik!  I’M’A  ii()l(;s  lluil  |)r()t)l(!iniili(:  ■  (lirctctor's 
discnSion"  provisions  iiri!  not  liinitod  ontv  lo  llioso 
tliiil  purport  to  aulliori>'(!  allornativo  iMuission 
limitations  Ironi  tliost!  r(!(|uir(al  in  a  .Sit*.  Otlun' 
|)rol)l(!inati(:  diroctor's  discrotion  provisions  coidd 
includo  tliost!  that  purport  to  providi!  for 
dist  rtitionary  dumgos  to  otliiir  sulistiintivi! 
r(!(|uir(!in(!nts  ol  tliii  .Sll’.  sucli  as  iipplii:al>ilit y. 
o|)(!ratina  n!(|uin!nu!nts.  rticordkutiping 
ri!(piiri!nu!nts.  monitoring  r(ii|uiri!miints.  tost 
nu!tliods.  and  .dltiriiiitivo  complianoo  m(!tliods. 


mt)tlifit:ation  of  .SIP  retjuirtnntmts  for 
statitinary  .st)nrt;t!s  hv  either  the  state  tir 
the  f]PA,  ext:ej)t  thrtmgh  sj)et;ifieti 
j)rt)t;esses.’*'  .St;t:tit)n  ll()(k)  t)fthe(]AA 
itnj)t)st;.s  jn't)t:etlunil  ;mtl  sithstantivt! 
rtitjuirtiments  tin  the  I’]PA  lor  iit;lit)n 
Uj)t)n  iiny  .SIP  revisitni.  .Setititms  110(1) 
iintl  103  t)f  iheCAA  htith  itiqitise 
ittltlilitmitl  j)rt)t:etlur<il  anti  suhsttmtivt! 
rtitjuirtanents  tin  tht;  sttite  anti  the  FPA 
iti  Iht!  tivent  tif  it  .SIP  rtivisitin.  (diitif 
.tinting  Ihe.st!  initnv  retjuirements  ftir  a 
.SIP  rtivisitin  wtiultl  he  the  net:t!.ss<irv 
tlemtinstriititin  that  the  .SIP  revisitni  in 
tjuestion  wtiultl  ntit  interfere  with  anv 
retjuirement  t;tint;erning  attainment  anti 
rea.stinahle  further  jirtigre.ss  tir  "any 
tither  ajij)lit;alile  requirement  tif”  the 
CAA  to  meet  the  retjuirements  of  CAA 
.set:titin  110(1). 

Ctingress  jiresninahlv  imjitisetl  these 
many  exj)lit;it  requirements  in  tirtler  tti 
assure  that  there  is  atletjuate  jiulilit; 
|irtit;e.ss  at  htifh  the  air  agent;y  anti 
ietleral  level  ftir  any  .SIP  revision,  anti  tti 
assure  that  tiny  .SIP  revision  meets  the 
aji]ilit:ahle  suhstantive  retjuirements  of 
the  CAA.  Althtiugh  no  jirtivisitin  tif  tht; 
CAA  exj)lit;itly  atltlre.sses  whether  a 
"tlirt;t:ttir’s  tli.st:rt;titin”  jirtivisitin  is 
at:t:t;j)tahlt;  by  namt;,  the  FPA  inttii  jirets 
the  statute  tti  jirohihit  siic.h  jirtivisitins 
unless  they  wtiultl  lit;  t:tinsistt;nt  with 
the  statuttirv  anti  regnlattirv 
rt;tjuirt;mt;nts  that  ajijily  tti  .SIP 
revisitins."-  A  .SIP  jirtivisitin  that 

.Soclion  1  ll)(i)  ol  llio  Act  stiil(!s  dud  'no  ordtir. 
susiionsiou.  iilan  rovisioii  or  otiior  at:liou  modilviiig 
any  ro(|uiroinoid  ol  an  applicalilo  iuiplomoulaliou 
plan  may  lio  lakou  widi  rosjioct  lo  any  stalioiiary 
sourco  liy  Itio  .Slalo  or  liv  llu!  ,\dminislralor"  (!X(:(!pl 
in  (:om|iliauc:(!  willi  llio  (l.\A's  n!(|uiri!monts  lor 
promulgalion  or  r(!vision  ol  a  plan,  witli  limitod 
oxi:o|)lions.  .S'l-o.  o.g..  ".Xiiproval  and  Disapproval 
and  l‘romulgation  ol  .\ir  Qualilv  Implonuintaliou 
Plans;  (iotorado;  Kovisions  to  Rogulatioii  1:  Notico 
ot  proposod  rulomaking."  y.'i  PK  42:142  at  42:i44 
(Inly  21.  21110)  (proposing  lo  disajiiirovo  "diroclor 
dist:ri!lion"  jirovisions  as  iiu:on.sisti!nt  with  CAA 
ro(pnr(!monls  and  noting  Itial  ■'Isloclion  1  10(i) 
spocilically  proliitiits  Slalcis.  i!,\(:i!pl  in  curtain 
limilufi  circumslaiu:(!s.  Irom  taking  any  action  lo 
modily  any  ru(]uirumi!nt  of  a  ,S1P  witli  rus|)(!cl  lo  any 
slalionarv  sourcu.  uxcupl  llirougli  a  .SIP  nivision"). 
linalizud  as  proposed  at  70  PK  4.140  ()an.  2().  201 1); 
■■Corr(!clion.s  to  lliu  California  .Slatt!  linpl(!muntalion 
Plan."  00  PK  07002  at  0700:i  (Nov.  10.  2004)  (noting 
that  "a  .slat(!-issu(!d  variance,  though  hinding  as  a 
malli!r  of  .State  law.  dotis  not  prtivent  liPA  from 
c!nforcing  llu!  underlving  .SIP  provisions  unless  and 
until  PP.\  a|)|)roves  llial  variance  as  a  .SIP 
revision");  liidiislridl  Environnwnldl  Associalioii  v. 
Hrowiwr.  No.  07-71 1 1  7  at  n.  2  (tllh  Cir.  May  20. 
2000)  (noting  that  llu!  liPA  has  consisl(!ntly  tr(!at(!d 
individual  varianciis  granted  und(!r  stall!  variam;!! 
provisions  as  "modifi(;ations  of  Ihc!  .SIP  r(!(pnring 
iuih!|iendenl  liPA  a|iproval"). 

.See.  (.-.g..  liPA's  implemi!nting  n!gidalions  at  40 
CPK  51 . 104(d)  ("In  order  for  a  variama!  lo  Ik! 
consid(!r(!d  for  approval  as  a  r(!vision  lo  llie  |.SIP|. 
llu!  .Stall!  must  sulimil  it  in  accordance  witli  llie 
reipiiremenls  of  lids  section")  and  5 1 .105 
("Kevisions  of  a  plan,  or  anv  portion  Itiereof.  will 
not  he  considered  part  of  an  applicahle  jilan  until 

f  aintiiiiicil 
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])urport.s  to  give  l)roa(l  and  unhoimdod 
director’s  di.scretion  to  alter  the  exi.sting 
legal  reciiiireiiieiits  of  the  SIP  with 
r(!S|)e(:t  to  meeting  emission  limitations 
would  he  tantamount  to  allowing  a 
revision  of  the  SIP  without  meeting  the 
applicable  |)roce(lnral  and  substantive 
nuiuinanents  for  such  a  SIP  revision. 

I'’or  this  reason,  the  FPA  has  long 
(lisconraged  the  criialion  of  new  SIP 
provisions  containing  an  im])ermissihle 
director's  discretion  featnrt!  and  has  also 
taken  actions  to  nnnove  existing  SIP 
inovisions  that  it  had  i)reviouslv 
ai)])roved  in  error.'*-*  In  recent  years,  tin; 
FPA  has  also  recommended  that  if  an  air 
agency  elects  to  have  SIP  provisions  that 
contain  a  director's  discretion  feature 
consistent  with  (]AA  recpiirements,  then 
the  ])rovisions  must  he  structured  so 
that  any  resulting  variances  or  other 
deviations  from  the  SIP  requirements 
have  no  federal  law  x  alidity,  unle.ss  and 
until  the  EPA  specifically  approves  that 
exercise  of  the  director’s  discretic)n  as  a 
SIP  revision.  Barring  such  a  later 
ratification  by  the  EPA  through  a  SIP 
revision,  the  exercise  of  director’s 
discretion  is  only  valid  for  state  (or 
tribal)  law  pnr])o.ses  and  would  have  no 
hearing  in  the  event  of  an  action  to 
enforce  the  ])rovision  of  the  SIP  as  it 
was  originally  apjnoved  hv  the  EPA. 

The  EPA’s  (!valuation  of  the  sjjecific 
SIP  provisions  of  this  type  identified  in 
the  Petition  indicates  that  none  of  them 
provide  sufficient  ])rocess  or  sufficient 
hounds  on  the  extucise  of  director’s 
discretion  to  h(!  ])ermissihle.  Most  on 
their  face  would  allow  potentially 
limitless  exemptions  with  potentially 
dramatic  adverse  impacts  inconsistent 
with  the  objectives  of  the  (^AA.  More 
importantly,  however,  each  of  the 
identified  SIP  provisions  goes  far 
beyond  the  limits  of  what  might 
theoretically  he  a  ])ermissihle  director’s 
discretion  provision  by  authorizing  .state 
pcM'sonnel  to  create  case-hy-ca.se 
cixemptions  from  the  applicable 

,siic:li  rovi.sioiis  tiavo  tinnn  approviul  In’  Itii! 
Actmiiiislrator  in  accorctanco  witti  Itiis  pari."). 

" ‘  .Sfv;.  "Approvai  and  l)isappro\  at  and 

I’roimd'ialion  ol  Air  Qiialilv  Imijlinmaitalion  I’lans: 
(iotorado;  Rnvision.s  to  Rognlation  1."  7(i  l-'R  4.")4() 
(|an.  2(1.  201 1)  (partiat  disapproval  ol  .SIR 
snianission  l)as(<d  on  inclusion  ol  inip(!rniissil>lo 
dirijclor’s  discrotion  provisions);  "('.orniclion  of 
linplianontation  Rians;  Ainnrican  .Samoa.  Arizona. 
(California.  Hawaii,  and  Ninada  .Slati; 
linplonumlation  Rians;  Nolico  of  pro|)os(!d 
nd(!inakin{;."  (11  RR  ;iK(i()4  (|nlv  2,').  lOSHi)  (propos(Ml 
.SIR  corroclion  to  r(!inov(!.  pursuant  lo(C.\A  sciclion 
I  I0(k)((i).  .scivoral  variancu  |)rovisions  from 
AnuM'ican  .Samoa.  Arizona.  (California.  Hawaii,  and 
Nevada  .SIRs).  finalizod  at  (12  l-'R  .'14(141  (|uim  27. 
1007);  "Approval  and  Rromidgation  of 
lm|)l(Miumtation  Rians;  (Corrections  to  llie  .Arizona 
and  N(!vada  .Slate  Implementation  Rians,"  74  RR 
.'17051  (Nov.  Cl.  2000)  (direct  final  rulemakinf>  to 
remove,  pursuant  to(CAA  section  110(k)((l), 
variance  provisions  from  Arizona  and  Nevada  .SIRs). 


emi.ssion  limitations  from  the 
recjiiirements  of  the  SIP  for  excess 
emi.ssions  during  SSM  events,  (liven 
that  the  EPA  inter|)rets  the  (lAA  not  to 
allow  exenijitions  from  SIP  emi.ssion 
limitations  for  excess  emissions  during 
.SSM  events  in  the  first  instance,  it 
follows  that  jiroviding  such  exemptions 
through  the  mechanism  of  director’s 
di.scretion  jirovision  is  also  not 
permissible  and  compounds  the 
problem. 

As  with  automatic  exemptions  for 
excess  emissions  during  .S.SM  events,  a 
provision  that  allows  di.scretionary 
exemiitions  would  not  meet  the 
statntorv  rcHiuirements  of  (lAA  .sections 
ll()(a)(2)(A)  and  1 1  ()(a)(2)(C)  that 
require  .SlPs  to  contain  “emi.ssion 
limitations”  to  meet  CAA  requirements. 
Pursuant  to  (lAA  .section  3()2(k),  those 
emission  limitations  must  he 
‘‘continuous.”  Discretionary  exemptions 
from  otherwi.se  a])])licable  emi.ssion 
limitations  render  those  limits  le.ss  than 
continuous,  as  is  reipiired  by  CAA 
sections  1  l()(a)(2)(A)  and  1  l()(a)(2)(("). 
and  thereby  inconsistent  with  a 
fnndamental  re(piirenient  of  the  CAA 
and  thus  substantially  inadiupiate  as 
contenqilated  in  section  CAA  1  lOlkK.*!). 
.Such  exemptions  nndermine  the 
objectives  of  the  CAA  such  as  jirotection 
of  the  NAAQ.S  atid  P.SD  increments,  and 
they  fail  to  meet  other  fnndamental 
reiinirements  of  the  CAA. 

In  addition,  di.scretionary  exem|)tions 
nndermine  effective  (tnforcement  of  the 
.SIP  by  the  EPA  or  through  a  citizen  suit, 
because  often  there  mav  have  been  little 
or  no  ])ublic  jirocess  conc(;rning  the 
exercise  of  director’s  di.scretion  to  grant 
the  exenqftions,  or  easily  accessible 
documentation  of  those  exemptions, 
and  thus  even  ascertaining  the  jiossihle 
existence  of  such  ad  /loc  exemptions 
will  further  burden  jfarties  who  seek  to 
evaluate  whetlun'  a  given  source  is  in 
compliance  or  to  ])nr.sue  enforcement  if 
it  ap|)ear.s  that  the  source  is  not.  Where 
there  is  little  or  no  ])ublic  ])roce.ss 
concerning  such  ad  /loc  eximiptions.  or 
inadequate  acc(;.s.s  to  ntlevant 
documentation  of  those  exrmqitions, 
(mforcement  by  the  EPA  or  through  a 
citizen  suit  may  be  severely 
compromised.  As  explained  in  tlu;  1‘)()‘) 
.S.SM  Cuidance,  the  EPA  does  not 
interpr(!t  the  CAA  to  allow  SIP 
])rovision.s  that  would  allow  the  exercise 
of  director’s  discnttion  concerning 
violations  to  bar  enforceimtnt  by  the 
EPA  or  through  a  citizen  suit.  The 
exiM'cise  of  director’s  di.scretion  to 
(exempt  conduct  that  would  otherwise 
constitute  a  violation  of  the  .SIP  would 
interfere  with  effective  enforcement  of 
the  .SIP.  .Such  provisions  are 
inconsistent  with  and  nndermine  the 


enforcement  structure  of  the  CAA 
provided  in  ("AA  sections  113  and  304, 
which  provide  indeiRUident  authority  to 
the  EPA  and  citizims  to  enforci;  .SIP 
provisions,  including  emi,s.sion 
limitations.  Thus,  .SIP  provisions  that 
allow  discretionary  exemptions  from 
ai)plical)le  .SIP  emi.ssion  limitations 
through  the  (txercise  of  director’s 
di.scretion  are  snhstantiallv  inadcupiate 
to  comi)ly  with  CiAA  r(!(|uirement.s  as 
contemplated  in  CAA  .section  Tl()(k)(.'i). 

4.  .Suh.stantial  Inadiupiacv  of  Improper 
Enforcement  Discretion  Provisions 

The  EPA  believes  that  .SIP  jjrovisions 
that  pertain  to  enforcement  discretion 
hut  could  be  con.strued  to  bar 
enforcement  by  the  EPA  or  through  a 
citizen  suit  if  the  air  agency  declines  to 
enforce  are  snb.stantially  inaderpiate  to 
meet  CAA  requirements.  A  typical  .SIP 
])rovi.si()n  that  includes  an 
inqjermissihle  enforcement  discr(4ion 
provision  .s])(!cifi(!.s  certain  parameters 
for  when  air  agency  ijersonnel  shoidd 
pursue  enforcement  action,  hut  is 
worded  in  such  a  way  that  the  air 
dintetor’s  decision  defines  what 
constitutes  a  “violation”  of  the  emi.ssion 
limitation  for  purposes  of  the  .SIP, 
by  defining  what  constitutes  a  violation, 
the  air  agency’s  own  enforcement 
di.scretion  decisions  an;  im|)o.s(;d  on  the 
EPA  or  citizens.'*^ 

The  EPA’s  longstanding  viinv  is  that 
.SIP  provisions  cannot  enable  an  air 
agency's  decision  concerning  whether 
or  not  to  i)ursue  enforcement  to  bar  the 
ability  of  the  EPA  or  the  public  to 
enforce  apjtlicahle  riKpiirements.'*-'’  .Such 
enforcement  di.scretion  provisions  in  a 
.SIP  would  he  inconsi.stent  with  the 
enforcement  structure  provided  in  the 
CAA.  .Specifically,  the  .statute  provides 
explicit  independent  enforcement 
authority  to  the  EPA  under  CAA  sttetion 
113  and  to  citizens  under  CAA  section 
304.  Thus,  the  CAA  contemplatris  that 
the  EPA  and  citizens  have  authority  to 
pursue  enforcement  for  a  violation  even 
if  the  air  ag(;ncy  elects  not  to  do  so.  'rlu! 
EPA.  citizens,  and  any  court  in  which 
tlnw  s(;ek  to  pursue  an  enforcement 
claim  for  violation  of  .SIP  rtMjiiirements 
imi.st  retain  the  authority  to  (tvaluate 
independently  wludher  a  source’s 
violation  of  an  emission  limitation 

.Sec.  “I-'iiuliii^  (it  .Suhsliinlial  lniicl(;(|Uii(:y  ol 
InipliMiKMil.ition  Rian;  (lall  lor  (Itali  .State 
linphunontation  Rian  R(!vision."  75  l-'R  7(iaKH  at 
7(m!l2  (.Nov.  lit.  201(1).  I'lio  SIR  provision  at  issue 
provi(l(!(l  that  inliirination  conciM'iiina  a  inalliinetion 
"sliall  l)e  used  l)v  the  e.xecutive  s(!(;r(!larv  in 
det(!rminins  \vli(!lh(!r  a  violation  lias  occurred  and/ 
or  the  need  of  lurtlier  euldn:einenl  action."  This  .SIR 
lanaua^e  appeared  to  {;ive  the  slate  olTicial 
exclusive  authority  to  determine  whether  excess 
emissions  constitute  a  violation. 

"■'.See.  10(1!)  .SSM  Cuidance  at  .'). 
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warrants  enforcement  action.  I’otential 
for  enforcement  by  tlie  FPA  or  through 
a  citizen  suit  provides  an  important 
safeguard  in  tlie  event  tliat  tlie  air 
agencv  lacks  re.sources  or  al)ility  to 
enforce  violations  and  provides 
additional  detmience.  Accordingly,  a 
SIP  provision  that  o])(!rated  to  eliminate 
the  anthoritv  of  the  FPA  or  the  jinhlic 
to  jinrsue  enforcement  actions  hecan.se 
the  air  agency  elects  not  to.  would 
undermine  the  enforcement  .structure  of 
the  (;AA  and  would  thus  h(‘ 
substantially  inadeipiate  to  meet 
fundamental  reijuinMiients  in  CAA 
.sections  113  and  304. 

.1.  Substantial  Inadequacy  of  Didicient 
Affirmative  Ddense  Provisions 

The  FPA  believes  that  SIP  provisions 
tliat  jiiovide  inajiju'opriatc!  affirmative 
defenses  for  excess  mnissions  during 
S.SM  events  are  snhstantially  inadequate 
to  meet  (^AA  requirements.  A  tvpical 
SIP  jiiovision  that  includes  an 
impennissihle  affirmative  defense 
jirovision  could  contain  several 
deficiencies  simultaneouslv.  even 
though  it  may  siqierriciallv  resemble 
such  a  defen.se  and  actually  contain  the 
term  "affirmative  defense."  'fhere  are  a 
numher  of  ways  in  which  such 
provisions  can  he  deficient,  including: 

(i)  Fxtending  the  affirmative  defense  to 
injunctive  relief:  (ii)  not  including 
sufficient  criteria  to  make  the 
affirmative  defense  aiiprojiriatelv 
narrow:  (iii)  imposing  the  affirmative 
defen.se  provision  on  federal 
technology-based  emission  limitations 
in  the  SIP:  and  (iv)  providing  an 
affirmative  defense  to  startiq). 
shutdown,  or  other  planned  and  routine 
modes  of  source  operation. 

First,  the  FPA  interprets  the  (i/\A  to 
allow  only  those  affirmative  defense 
provisions  that  provide  a  jiotential  for 
relief  from  civil  penalties  and  not  tho.se 
that  jirovide  relief  from  injunctive  relief 
as  well.  As  explained  in  more  detail  in 
section  IV  of  this  notice,  the  FPA 
interjirets  the  jirovisions  of  CAA  .section 
ll()(a)  to  allow  affirmative  defenses  only 
in  certain  narrow  circumstances,  as  a 
means  of  balancing  the  obligations  of 
.sources  to  meet  emission  limitations 
continuonslv  as  reipiired  hv  (^AA 
.section  3()2(k)  with  the  jiractical  realitv 
that  desjiite  the  most  diligent  of  efforts, 
a  source  may  violate  emission  .standards 
under  certain  limited  circumstances 
lieyond  the  source's  control.  For  sources 
that  meet  the  conditions  for  an 
affirmative  defense,  the  FPA  believes 
that  it  is  ap])ro])riate  to  provide  relief 
only  from  monetarv  penalties.  This 
limitation  assures  that  the  FPA  and  air 
agencies  remain  able  to  meet 
fundamental  CAA  reipiirements  such  as 


attainment  and  maintenance  of  the 
NAAQS,  protection  of  PSD  increments. 
|)rotection  of  visibility,  and  other  CAA 
reipiirements. 

13v  contrast,  because  SIP  provisions 
are  intended  to  meet  fundamental  (iAA 
objectives  including  attainment  and 
maintenance  of  the  NAAQS.  it  would  he 
inapprojiriate  to  eliminate  the 
availability  of  injunctive  relief  for 
violations,  in  order  to  ensure  that  the 
neces.sary  emissions  reductions  could  he 
obtained  through  changes  at  the  source 
or  in  source  o])eration  should  that  he 
neces.sary.  In  this  way,  the  FPA  believes 
that  affirmative  defense  provisions 
apjilicable  only  to  monetary  iienalties 
can  meet  the  re(]uirements  of  (iAA 
sections  ll()(a)  and  3()2(k)  and  the 
enforcement  .structure  provided  in  (^AA 
sections  113  and  304.  Failure  to 
preserve  the  availability  of  injunctive 
relief  for  violations  would  thus  he 
substantially  inadeipiate  to  meet  (’AA 
requirements. 

.Second,  the  FPA  interjirets  the  CAA 
to  allow  only  those  affirmative  defense 
jirovisions  that  are  narrowly  drawn  to 
jirovide  relief  under  aiijirojiriate 
circumstances  where  the  event  was 
entirelv  beyond  the  control  of  the  owner 
or  ojierator  of  the  .source  and  for  which 
the  source  must  have  taken  all 
jiracticahle  stejis  to  jirevent  and  to 
minimize  the  excess  emissions  that 
result  from  the  event.  Through  the 
criteria  in  the  15199  .S.SM  Cuidance.  the 
FPA  has  recommended  the  conditions 
that  it  considers  ajijirojiriate  for  an 
ajijirovahle  .SIP  jirovision  in  order  to 
en.sure  that  the  affirmative  defense  is 
available  to  sources  that  warrant  relief 
from  monetarv  jienalties  otherwise 
reijuired  by  the  (iAA.  Affirmative 
defense  jirovisions  that  are  consi.stent 
with  these  criteria  would  be 
ajijirojiriately  narrowlv  drawn. 
Affirmative  defense  jirovisions  that  do 
not  address  these  criteria  adeijuately, 
however,  would  jiotentially  shield  a 
source  from  CAA  statutory  jienalties  in 
circum.stances  that  are  not  warranted. 

For  exanijile.  an  affirmative  defense 
jirovision  that  did  not  inijiose  a  burden 
ujion  the  source  to  establish  that  the 
violation  was  not  the  result  of  an  event 
that  could  have  been  jirevented  through 
jirojier  maintenance  wonld  not  serve  to 
encourage  better  maintenance. 

.Similarly,  an  affirmative  defense 
jirovision  that  failed  to  imjiose  a  burden 
ujion  the  source  to  establish  that  it  took 
all  jio.ssilile  stejis  to  minimize  the  effect 
of  the  violation  on  ambient  air  ijuality, 
the  environment,  and  human  health, 
would  not  serve  to  encourage  diligence 
in  rectifying  the  malfunction  as  (juickly 
and  effectively  as  jiossihle.  Bv 
addressing  the  recommended  i:riteria 


adeijuately.  a  state  can  develoji  a  narrow 
jirovision  that  ajijirojiriately  balances 
the  reijuirement  for  continuous 
conijiliance  against  the  reality  that  there 
mav  he  limited  circumstances  Iievond 
the  source’s  control  that  justify  relief 
from  monetary  jienalties.  The  I'jPA 
believes  that  failure  to  have  an 
affirmative  defense  jirovision  that  is 
sufficiently  narrowly  drawn  would  fail 
to  meet  the  reijuirements  of  (lAA 
sections  ]1()(a)  and  392(k)  and  the 
enforcement  structure  jirovided  in  (iAA 
sections  113  and  304.  Failure  to  have  a 
sufficiently  narrow  affirmative  defense 
would  thus  he  substantially  inadequate 
to  meet  C'.AA  requirements. 

Third,  the  FPA  interjirets  the  (lAA  to 
jireclude  .SIP  jirovisions  that  would 
create  affirmative  defense  jirovisions 
ajijilicahle  to  federal  regulations  that  an 
air  agency  may  have  cojiied  into  its  .SIP 
or  incorjiorated  by  reference  in  order  to 
take  credit  for  resulting  emi.ssions 
reductions  for  .SIP  jilanning  jinrjioses  or 
to  receive  delegation  of  federal 
authority,  such  as  NSP.S  or  NF.SHAP.  To 
the  extent  that  any  affirmative  defense 
ajijirojiriate  for  these  technology-hased 
standards  is  warranted,  the  federal 
standards  contained  in  the  FPA’s 
regulations  already  sjiecifv  the 
ajijirojiriate  affirmative  defense. 

(treating  affirmative  defenses  that  do  not 
exi.st  in  such  federal  technology-ha.sed 
standards,  or  jiroviding  different 
affirmative  defenses  in  addition  to  those 
that  do  exist,  would  he  inajijirojiriate. 
.Similarly,  reliance  on  inajijirojiriate 
affirmative  defenses  in  the  context  of 
P.SD  jiermitting  or  nonattainment  New 
.Source  Review  (N.SR)  jiermitting 
jirograms  could  likewi.se  he  jirohlematic. 

Fourth,  the  FPA  interjirets  the  C'.AA  to 
allow  only  affirmative  defense 
jirovisions  that  are  available  for  events 
that  are  entirely  hevond  the  control  of 
the  owner  or  ojierator  of  the  source. 
Thus,  an  affirmative  defense  may  be 
ajijirojiriate  for  events  like 
malfunctions,  which  are  sudden  and 
unavoidable  events  that  cannot  he 
foreseen  or  jilanned  for.  The  underlying 
jiremi.se  for  an  affirmative  defen.se 
jirovision  is  that  the  source  is  jirojierlv 
designed,  ojierated,  and  maintained, 
and  could  not  have  taken  action  to 
jirevent  the  exceedance.  Because  the 
(jualifying  source  i:ould  not  have 
foreseen  or  jirevented  the  event,  the 
affirmative  defense  is  available  to 
jirovide  relief  from  monetarv  jienalties 
that  could  result  from  an  event  beyond 
the  control  of  the  source. 

The  legal  and  factual  basis  that 
sujijiorts  the  concejit  of  an  affirmative 
defense  for  malfunctions  does  not 
sujijiort  jiroviding  and  an  affirmative 
defense  for  normal  modes  of  ojieration 
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liko  startuj)  and  sluifdou  n.  Such  ovcnits 
iirc  planned  and  prodictalilo.  The  source 
slunild  be  d(>signed.  operated,  and 
maintained  to  coinplv  witli  aj)j)lical)le 
eini.s.sion  limitations.’  Becan.se  .startup 
and  shutdown  ])eriods  are  part  of  a 
.source’s  normal  operations,  the  .same 
approach  to  compliance  with,  and 
enforcement  of.  aiiplicahh;  emission 
limitations  during  tho.se  ptniods  should 
aj)j)ly  as  otherwi.se  applies  during  a 
.source’s  normal  operations.  If  justified, 
the  state  can  develop  special  emission 
limitations  or  control  measures  that 
ap])ly  during  startu])  and  shutdown  if 
the  source  cannot  meet  the  otherwi.se 
amission  limitations  in  the 

Bven  if  a  source  is  a  suitable 
(.andidate  for  distinct  SIP  emission 
limitations  during  startup  and 
.shut(h)wn,  however,  that  does  not 
justify  the  creation  of  an  affirmative 
(hifense  in  the  casci  of  excess  emissions 
during  such  periods.  Becau.se  the.se 
events  an;  planned,  the  EPA  believes 
that  .sources  should  he  able  to  com])Iy 
with  ap|)licable  emi.ssion  limitations 
during  these  p(;riod.s  of  tiim;.  To  provide 
iin  aflirmative  defense  for  violations  that 
occur  during  i)lanned  and  predictable 
events  for  which  the  source  should  have 
been  expected  to  com])lv  is  tantamount 
to  providing  relief  from  civil  penalties 
lor  a  i)lanned  violation.  'J’he  EPA 
h(;lieve.s  that  affirmative  delen.se 
])rovi.sion.s  that  include  periods  of 
normal  .source  operation  that  are  within 
the  control  of  the  owner  or  operator  of 
the  .source,  such  as  ])lanned  startu])  and 
shutdown,  would  he  incon,sist(;nt  with 
the;  recjuirements  ol  (,’AA  sections  11()(a) 
and  ,t()2(k)  and  the  enlorcement 
structure  jjrovided  in  CAA  .sections  113 
and  304.  An  affirmative  defense 
provision  that  ex]iands  the  availability 
of  the  defense  to  i)lanned  events  such’ as 
.startu]j  and  shutdown  would  thus  he 
substantially  inadecpiate  to  meet  CAA 
re(]uirements. 

B.  SIP  Process  Under  Section 
Ul()(k)l5) 

Section  11  ()(k){.'5)  of  the  CAA  provides 
the;  EPA  with  authoritv  to  determine 
whether  a  SIP  is  suh.stantially 
inade(|uat(;  to  attain  or  maintain  the 
NAAQS  or  otherwise  coinplv  with  anv 
re(|uirement  of  the  CAA.  When;  the  Ei^A 
makes  such  a  determination,  the  EPA 
then  has  a  (luty  to  i.ssue  a  SIP  call. 

hi  addition  to  providing  general 
authority  for  a  SIP  call.  CAA  .section 
ll()lk](,'5)  sets  lorth  the  process  and 
timing  lor  such  an  action.  Eirst.  the  ' 

.statute  rei] Hires  the  EPA  to  notifv  the 
.state  ol  the  final  finding  of  substantial 
madeiiuacy.  The  EPA  typically  jirovides  , 
notice  to  states  by  a  letter  from  the  i 


A.ssislant  Admini.strator  for  the  Office  of 
Ail  and  Radiation  to  the  appropriate; 
state;  ollienals  in  aelelition  tei  puhlie:atie)n 
ol  the;  final  ae:tion  in  the  Federal 
Rejgi.ster. 

S(;e:e)nel.  the;  statute;  re;eiuire;s  the;  EPA 
to  (.'stahlish  “reia.sonahle  ele;aelline;s  (neit 
to  e;xce;e;el  18  memths  afte;r  the  elate;  of 
sue:h  notice)”  for  the;  state  to  submit  a 
e:e)rree:tivi;  SIP  suhinissiem  to  e;liminate; 
the;  inaele;eiuae:y  in  re;spe)n.s(;  to  the  SIP 
call.  'I’lie  EPA  preipeises  anel  take;.s 
e:e)mme;nt  em  the  .se:he;elule;  Ibr  the 
submission  of  e:e)rr(;e:tive;  SIP  revisions 
in  eirele;!'  tei  a.se:e;rtain  the  approjiriate; 
timeilrame,  ele;i)e;neling  on  the  nature  eif 
the;  SIP  inaele;ejuae:y. 

rhirel,  the  statute  re;e]uire;.s  that  any 
lineling  eil  substantial  inaele;ejuae:y  anel 
neitiex;  tei  the  state;  he;  maele;  jmhlie;.  By 
unele;rtaking  a  ne)tie;e-anel-e;emnne;nt 
rul(;making.  the  EPA  assurers  that  the  air 
agene.y,  affe;e:t(;el  .se)urce;.s,  anel  me;mher.s 
of  the;  ]nihlie:  all  are;  aele;epiate;ly 
infe)im(;el  anel  alfe)rele;el  the;  opjieirtunity 
tei  ])<u tie.ipate;  in  the  jiroexiss.  Threiugh 
this  jireipeisal  notie:e  anel  the  later  final 
neitiex;.  the;  EPA  intemls  to  proviele  a  full 
evaluation  eif  the;  i.s.sne;.s  rai.s(;el  by  the; 
P(;titie)n  and  to  use;  this  |)re)e:(;s.s  as  a 
m(;an.s  of  giving  e,i(;ar  guielanea; 
i:e)ne;i;rning  SIP  provisions  re;le;vant  tei 
SSM  (;ve;nt.s  that  are;  e:onsi.ste;nl  with 
t;AA  re;epnr(;me;nt.s. 

If  the;  state;  fails  tei  submit  the; 
e:orre;e:tive;  SIP  revisiem  by  the  ile;aelline; 
that  tlie  EPA  finalizeis  as  jiart  eif  the;  SIP 
e;all,  CAA  .se;e:tie)n  llOfe;)  aulhe)rize;s  the 
RPA  to  “finelll  that  |the|  State;  has  faile;el 
tei  make  a  re;ejuir(;el  suhmission.”  One:(; 
the  EPA  make;s  suedi  a  fineling  eif  failure 
tei  sulimit,  CAA  .se;e:tiein  ll()(c)(l) 
reeiuires  the  EPA  to  “preimulgate  a 
Feeleiral  implementatiein  plan  at  any 
time  within  I  ye;ars  afteir  the;  Ifinelingj 
unless  the  State  e;eirre;e;t.s  the 
defie;ie;ne;y,  anel  (the  EPA]  aiipreiveis  the 
plan  eir  jilan  revisiem,  before  (the  EPA] 
preimulgateis  suedi  iFIPj.”  Thus,  if  the 
EPA  finalizeis  a  SIP  call  anel  then  finels 
that  the;  air  agene:y  faile;el  to  sulimit  a 
e.eim]ilete  SIP  revisiem  that  respeinels  to 
the  SIP  e.all.  or  if  the;  EPA  elisapprove;s 
suedi  SIP  re;vi.siein.  Ihe;n  the;  EPA  will 
have;  an  ohligation  unele;r  CAA  .seie.tiein 
110(c)(1)  to  promulgate  a  FIP  no  late;r 
than  2  ye;ars  freim  the;  elate;  of  the;  fineling 
or  the;  eli.sa|i|iroval.  if  the  ele;fie:ie;ne;y  has  i 
neit  lie;e;n  e:orre;e;te;ei  lie;feire;  that  time;."^ 

I  he;  fineling  eif  failure  fei  sulimit  a  I 

revi.siein  in  reispon.se  tei  a  SIP  e:all.  or  the  ,■ 
EPA  s  eli.sapproval  eif  that  e;eirre;e;tive  SIP  i 
revision,  e;an  alsei  trigger  sanctieins  I 

uneleir  CAA  .seiction  1 78.  If  a  .state;  fails  i 


1  to  sulimit  a  e.omplete  SIP  reivisiein  that 
respeinels  tei  a  final  SIP  e.all.  C.’AA  see;tiein 
175)(a)  preivieleis  for  the;  EPA  to  i.s.sue  a 
fineling  of  .state;  failure.  Sue;h  a  f  ineling 
starts  manelatory  18-meinth  anel  24- 
month  .sanelieins  e:leie:k.s.  The  two 
.sane:tion.s  that  apply  unele;r  CAA  .se;e:tiein 
17?)(li)  are;  the;  2-tei-i  emi.ssion  eiffset 
leepiireanent  leirall  new  anel  meielifieel 
major  .soure:e;.s  .sulije;e:t  tei  the 
neinattainment  ne;w  .seiure:(;  revieiw 
preigram  anel  restrie:tiein.s  ein  highway 
hmeling.  However,  .se;e:tiein  17‘)  leiaveis  it 
tei  the;  EPA  tei  eleie.iele  the  oreler  in  whie.'h 
these;  sanelieins  apply.  The  EPA  issueei 
an  oreler  of  sanedions  rule  in  19!)4  hut 
eliel  not  speedfy  the  orel(;r  of  .sanctions 
whe;re;  a  state  hiils  tei  sulimit  or  sulimits 
a  elefiedent  SIP  revision  in  response  to 
a  SIP  e:^all.»«  As  the;  EPA  has  elone  in 
otlmr  SIP  calls,  the  EPA  ])reipei.se;.s  that 
the;  2-to-l  e;mi,s.siein  eiff.se;t  re;e]uire;me;nt 
will  apply  for  all  new  .seiure;e;.s  .suhje;e:t  to 
the;  nonattainmemt  ne;w  seiure.'e;  re;\'ie;w 
preigram  18  months  feilleiwing  sue;h 
fineling  eir  eli.sapproval  unless  the  state 
e.eirreie.ts  the;  el(;fie.ie;ne:y  he;fore;  that  elate. 
'I’he  EPA  preipei.ses  that  the;  highway 
fnneling  re;.strie;tieins  .sanedion  will  a’l.sei 
ajiiily  24  months  following  snedi  fineling 
eir  eli.sajijireival  unless  the;  .state;  e;eirre;ed.s 
the;  ele;fie:ie;ne;y  lie;feire;  that  eleite.  The;  EPA 
i.s  preipeising  that  the  preivisieins  in  40 
(-FK  .'>2.31  re;gareling  staving  the; 

.sanedieins  cleie;k  anel  eleferring  the 
impositiein  eif  .sanedieins  weinlel  alsei 
apply. 

Manelateiry  sanedieins  uneleir  CAA 
.seicfiein  170  geneirallv  applv  einlv  in 
neinattainmemt  areia.s.  Bv  its  elefinitiein. 
the  emissiein  eiffsed  sane.tiein  apjilies 
nnly  in  areia.s  reieiuireiel  tei  have;  a  part  D 
NSR  preigram.  typie;ally  areia.s  elesignateel 
neinattainment.  Seictiein  170(h)(1) 
expressly  limits  the  highway  fnneling 
restriediein  tei  neinattainment  areas. 
Aelelitieinally.  the;  EPA  interpreits  the 
seedion  17t)  sanedieins  tei  apply  einly  in 
the  areia  eir  areas  eif  the  state  tiiat  eire 
.suhjeied  to  eir  reieiuireiel  tei  have;  in  pl.ie.e 
the  eleficiemt  SIP  anel  feir  the  pollutant 
or  pollutants  the;  speiedfic  SIP  elememt 
aelelrei.s.seis.  Feir  eixample,  if  the;  eleifiedent 
provisiein  eipplieis  statewiele  anel  apiilieis 
feir  all  NAAQS  peillutiints,  them  the: 
manelateiry  .sanedieins  weiulel  apjily  in  all 
areia.s  eleisignateiel  neinattainmemt  for  all 
NAAQS  within  the  st.ite.  In  this  e:a.se. 
the;  EPA  will  e;\'aluate;  the;  geieigniphie: 

.se:ei]ie;  eif  peitemtial  .sanedieins  at  the;  time; 
it  makeis  a  final  eledeirmimitiein  whether 
the;  state’s  SIP  is  suhstimtially 
inaeleieiuate  anel  i.ssueis  a  SIP  e’:all.  as  this 


"'■CAA  .sirction  1 1II((.)(1)(A). 

.  n(H:i;.ssiirilv  iiiiplv 

U)  1  11  s  Idllowiii^disiipproxal  ol  ;i  ti  ibiil 

iinploiiunitation  plan. 


'‘".SV-o.  ••.Sol(M:tion  ot  .S(!(|u,.iu:(!  ot  .Mandaloi  v 
.Siinclions  lor  Mndin^s  .Made  I’ursuanl  to  .Section 
1 7!1  ol  llie  (dean  ,\ir  ,Vct."  .so  I'K  :i0«:i2  (,\u‘"  4 

H104).  coddled  at  40  CI'K  .S2.:il.  " 
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may  vary  depending  upon  tlie 
provisions  at  issue. 

SIP  (lull  Timing  I  hniev  Section 
I1()(k)(5) 

If  the  FFA  llnalizes  a  proposcul 
tiuding  of  substantial  inaderpiacy  and  a 
proposcid  .SIF  call  for  any  state.  (lAA 
.section  1  l()(k){.‘i)  recpiires  the  FFA  to 
establish  a  SIP  submi.ssion  deadline  hy 
which  the  state  nuist  make  a  .SIP 
submission  to  rectifv  the  identified 
deficiency.  Pursuant  to  (iAA  .section 
ll()(k)(.')).  the  FPA  has  authority  to  .set 
a  .SIP  submission  deadline  up  to  18 
months  from  the  date  of  the  final 
finding  of  inadequacy. 

The  FPA  is  proposing  that  if  it 
promulgates  a  final  finding  of 
inadequacy  and  a  .SIP  call  for  a  state,  the 
FPA  will  establish  a  date  18  months 
from  the  date  of  promulgation  of  the 
final  finding  for  the  .state  to  resiiond  to 
the  .SIP  call.  If.  for  example,  the  FPA’s 
final  findings  are  signed  and 
dis.seminated  in  August  2018.  then  the 
.SIP  submission  deadline  for  each  of  the 
states  subject  to  the  final  .SIP  call  would 
fall  in  February  201. 'i.  Thereafter,  the 
FPA  will  review  the  ade(]uacv  of  that 
new  .SIP  suhmi.ssion  in  accordance  with 
the  (lAA  reipiinanents  of  sections 
110(a).  llO(k).  110(1).  and  108. 
including  the  FPA’s  inter|)retation  of  the 
(lAA  reflected  in  the  .S.SM  Policy  as 
clarifuid  and  updated  through  this 
rulemaking. 

'I’he  FPA  is  proposing  the  maximum 
time  permissible  under  the  (lAA  for  a 
.state  to  res|)ond  to  a  .SIP  call.  The  FPA 
Ixilieves  that  it  is  appropriate  to  provide 
.states  with  the  maximum  time  allowable 
under  C.AA  section  llOlkK.I)  in  order  to 
allow  states  .sidficient  time  to  make  .SIP 
revisions  following  their  own  .SIP 
d(!velopment  }3rocess.  The  FPA 
considers  this  a  reasonable  time  jieriod 
for  the  affected  states  to  revise  their 
state  regulations,  proviile  for  public 
input,  proce.ss  the  .SIP  revision  through 
the  stat(;'s  own  procfnlures.  and  submit 
the  .SIP  revision  to  the  FPA.  .Such  a 
schedule  will  allow  for  the  nece.ssarv 
.SIP  developnamt  process  to  correct  the 
deficiencies,  yet  still  achieve  the 
necessary  .SIP  improvements  as 
(!X|)editiously  as  |)racticable.  'flu!  FPA 
acknowledges  that  the  longstanding 
exi.stence  of  many  of  the  |)rovisions  at 
issue,  such  as  automatic  exemptions  for 
.S.SM  events,  may  have  njsulted  in 
undiK!  Hiliance  on  them  as  a  compliance 
iiHichanism  by  .some  sources.  As  a 
result.  develoj)ment  of  ap|)ro])riate  .SIP 
revisions  may  entail  reexamination  of 
the  ap])licahle  emission  limitations 
themselves,  and  this  j)roces.s  mav 
nujuire  the  maximum  time  allowed  by 
the  (',AA.  Nevertheless,  the  FPA 


encourages  the  affect(ul  statcis  to  make 
the  nece.ssarv  revisions  in  as  timelv  a 
fashion  as  possible  and  encourages  the 
states  to  work  with  the  r(i.spective  FPA 
Regional  Office  as  they  develoj)  the  .SIP 
revisions. 

The  liPA  not(i.s  that  the  .SIP  calls  that 
it  is  pro])osing  for  aflected  states  in  this 
action  wc)uld  lx;  narrow  and  ai)])ly  only 
to  the  specific  .SIP  provisions 
(letermined  to  be  inconsi.stent  with  the 
re(juirement.s  of  the  (]AA.  To  the  extent 
that  a  state  is  concerned  that 
elimination  of  a  particular  aspect  of  an 
(ixisting  emission  limitation,  such  as  an 
imj)ermissible  exemption,  will  render 
that  emission  limitation  more  stringent 
than  the  state;  originally  inteiuled  and 
more;  stringent  than  needed  to  meet  the 
CAA  re(|uirement.s  it  was  intended  to 
address,  tin;  FPA  anticipates  that  tin; 
state  will  revise  the  emi.ssion  limitation 
accordingly,  but  without  tin; 
imp(;rmis.sihle  exemption  or  other 
feature  that  necessitated  the  .SIP  call. 

Finally,  the  FPA  notes  that  its 
authority  under  (lAA  .section  ll()(k)(.'5) 
do(;.s  not  (;xtend  to  r(;(piiring  a  state;  to 
ailopt  a  particular  control  m(;a.sur(;  in  its 
.SIP  in  respejiise  to  the  .SIP  call.  Under 
principl(;s  of  coop(;rative  federalism,  the 
(iAA  vests  air  ag(;ncies  with  substantial 
di.scn;tion  to  develop  .SIP  ])rovi.sions.  so 
long  as  the  ])rovisions  meet  tin;  legal 
n;(juir(;ments  and  ohj(;ctives  of  the 
UAA.**-'  Thus,  the  i.ssuance  e)f  a  .SIP  call 
should  not  be;  misconstrin;d  as  a 
directive  to  the  state  in  (jue.stion  to 
adopt  a  particular  control  nn;a.sure.  The 
FPA  is  merely  j)ro])o.sing  to  n;(pnre  that 
affected  states  make  a  .SIP  revision  to 
remove  or  revise  existing  .SIP  jirovisions 
that  fail  to  com])ly  with  fundamental 
requirements  of  the  CAA.  The  states 
retain  di.scretion  to  remove;  or  revi.se 
tho.se  jjrovisions  as  they  determine  best, 
so  long  as  they  bring  their  .SlPs  into 
compliance  with  the  r(;(|uirement.s  of  the 
CAA.’"' 


'‘''.S'ce.  vt  nl.  v.  liPA.  lOK  l.i‘l7  (D.C. 

Cir.  (.SIP  ciill  r(!nian(l(!(l  and  vacatcal  l)(a:aiis(!. 

inter  (ilia,  iIk;  Id’A  had  issiiad  a  .SIP  call  that 
rc(|uii'cd  states  to  adopt  a  particular  control  incasiin! 
lor  niohilt!  soiirc(!s). 

'‘"Nolwillislandin}^  tliu  latitude  states  hav<!  in 
d(!velopinf’  .SIP  provisions,  llu!  Id’A  is  riapiired  to 
assiin;  that  stales  meet  the  basic  lejial  criteria  lor 
.SIPs.  .See.  Miehiiidn.  el  nl.  v.  KPA.  2i:i  I'.Hd  lili:i.  (iKti 
(l).().  (ar.  2001))  (upholdina  NO\  .SIP  call  hecaiusi!. 
inter  alin.  the  Id’A  was  reipiiriii};  slates  to  meet 
basic  li!};al  re(|uirenu!nl  that  .SlPscoinpIv  with 
s(!Clion  I  ni(a)(2)(l)).  not  dictaline  the  ado|)lion  ol  a 
particular  control  nuiasuri!). 


IX.  What  is  the  FPA  proposing  for  each 
of  the  specific  SIP  provisions  identified 
in  the  petition? 

A.  Ovprvinw  of  tlm  HPA’s  Evohmtion  of 
Spocific  Sll^  Provisions 

In  reviewing  the  Petitioner’s  conettrns 
with  r(;spect  to  tin;  specific  .SIP 
provisions  identified  in  the  Petition,  the 
I-IPA  notes  that  mo.st  of  the  provisions 
r(;liite  to  a  small  numher  of  common 
i.ssu(;s.  As  the  FPA  acknowledges  in 
section  II. A  of  this  notice,  manv  ofthe.si; 
provisions  are  as  old  ;is  the  original  .SIPs 
that  the  FPA  ap])rov(;d  in  the  early 
1‘)7().s,  when  the  .states  and  the  FPA  had 
limited  experience  in  evaluating  the 
provisions’  ailecpiacy,  enforceability, 
and  consistency  with  CAA 
retpiirements. 

In  some  instances  the  FPA  does  not 
ttgree  with  the  Petitioner’s  reading  of  the 
provision  in  (piestion,  or  with  the 
i’etitioner’s  conclusion  that  the 
l)rovi.sion  is  inconsi.stent  with  the 
r(;(]uirements  of  tin;  CAA.  However, 
given  the  common  i.ssues  that  ari.se  in 
the  Petition  for  multii)le  .states,  there  are 
some  overarching  conceptual  points  that 
m(;rit  di.scussion  in  general  terms  b(;fore 
d(;lving  into  the  facts  and  circumstanc(;.s 
of  the  specific  .SIP  jnovisions  in  each 
state;.  Tin;  Id’A  solicits  connn(;nt  on  till 
aspects  of  this  proposal. 

1.  Automatic  Fxemption  Provisions 

A  significant  numbi;r  of  provisions 
identified  hy  tin;  Petitioner  pertain  to 
existing  .SIP  ])rovisions  that  cr{;ate 
automatic  (;x(;m])tion.s  for  excess 
emissions  during  periods  of  startu]). 
shutdown,  or  malfunction. 

Occasionally,  these  ])rovi.sions  also 
pt;rtain  to  exemptions  for  excess 
emission  that  occur  during 
maintenance;,  load  change,  or  other 
tyi)(;s  of  normal  source  o|)eration.  The.se 
provisions  tyjjically  jirovide  that  a 
source  subject  to  a  spetafic  .SIP  emi.ssion 
limitation  is  exempted  from  compliance 
during  startuj),  shutdown,  and 
malfunction,  so  that  the  t;xc(;.s.s 
(;mi.ssions  an;  defined  as  not  violations. 
Often,  th(;.se  ])rovi.sions  are  artifacts  of 
the  early  ])ha.sc;s  of  the  .SIP  ])rogram. 
ai)proved  before  .state  and  FPA 
rt;gulator.s  recognized  the  implications 
of  sue;!)  (;xemptions.  Whatever  the; 
genesis  of  lh(;se  existing  .SIP  ])rovi.sion.s. 
how(;ver,  the.se  automatic  (;x(;m])tion.s 
from  emi.ssion  limitations  arc;  not 
consistent  with  the  OAA.  as  the  FPA  hits 
stated  in  its  .S.SM  Policy  since  at  l(;ast 
1882. 

After  evaluating  the  Petition,  the;  FPA 
pro])o,s(;.s  to  determine;  that  a  numher  of 
states  have  existing  SIP  provisions  that 
create  imj)(;rmissihle  automatic 
exemptions  for  excess  emissions  during 
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malfunctions  or  during  startup, 
shutdown,  or  other  tyj)es  of  normal 
.source  o])(!ration.  In  those  instances 
when;  the  I-IPA  agiHies  that  a  SIP 
])rovision  identified  hy  the  Petitioner 
contains  such  an  exemption  contrary  to 
the  reciuirements  of  the  C.AA,  the  FI’A 
is  ])roposing  to  grant  the  I’etition  and 
accordingly  to  issue  a  SIP  call  to  the 
appropriate  .state. 

2.  Director's  Discretion  Fxem])tion 
Provisions 

Another  category  of  ])rohlematic  SIP 
provision  identified  hy  the  Petitioner  is 
exemptions  for  excess  emissions  that, 
while  not  automatic,  are  exem])tions  for 
such  emissions  granted  at  the  discretion 
of  state  regulatory  personnel.  In  .some 
ca.ses.  the  SIP  provision  in  (jue.stion  may 
provide  some  minimal  degree  of  process 
and  some  parameters  for  the  granting  of 
such  discretionary  exemptions,  hut  the 
typical  provision  at  issue  allows  state 
])ersonnel  to  decide  unilaterally  and 
without  meaningful  limitations  that 
what  would  otherwise  he  a  violation  of 
th(!  a])plical)le  emission  limitation  is 
instead  exem])t.  Because  the  .state 
pm’sonnel  have  the  authority  to  decide 
that  the  excess  emissions  at  issue  are 
not  a  violation  of  the  applicable 
(iinission  limitation,  such  a  decision 
would  transform  the  violation  into  a 
non-violation,  thenihy  hairing 
enforcement  hy  the  FPA  or  otliers. 

'I’he  liPA  refers  to  this  type  of 
|)rovision  as  a  “director's  discretion" 
provision,  and  the  KPA  interprets  the 
CAA  generally  to  forbid  such  provisions 
in  SIPs  because  they  have  the  potential 
to  undermine  fundamental  statutory 
objectives  such  as  the  attainment  and 
maintenance  of  the  NAAQS  and  to 
undermine  effective  enforcement  of  the 
SIP.  As  discussed  in  sections  VllI.A  and 
IX  of  this  notice,  nnhounded  director's 
di.scretion  jirovisions  purport  to  allow 
unilateral  revisions  of  apjiroved  SIP 
]3rovi.sion.s  without  meeting  the 
a])j)licahle  statutory  substantive  and 
procedural  re(|uirement.s  for  SIP 
revisions.  The  specific  SIP  provisions  at 
issue  in  the  Petition  (.see  section  IX  of 
this  notice)  are  especially  inajipropriate 
hecau.se  they  juirport  to  allow 
di.scretionarv  creation  of  ca.se-hv-case 
exemptions  from  the  a])])licat)le 
emis.sion  limitations,  when  theCAA 
does  not  permit  any  such  exenpitions  in 
the  first  instance.  The  jiractical  imjiact 
of  such  provisions  is  that  in  effect  they 
transform  an  enforcement  di.scretion 
decision  hy  the  state  (e.g.,  that  the 
excess  emission  from  a  given  S.SM  event 
should  he  excu.sed  for  some  reason)  into 
an  exemjition  from  compliance  that  also 
prevents  enforcement  hy  the  EPA  or 
through  a  citizen  suit.  The  EPA's 


longstanding  SSM  Policy  has 
interpreted  the  (lAA  to  jireclude  SIP 
provisions  in  which  a  .state's  exercise  of 
its  own  enforcement  di.scretion  bars 
enforcement  hy  the  EPA  or  through  a 
citizen  suit.  Where  the  EPA  agrees  that 
a  SIP  provision  identified  hv  the 
Petitioner  contains  such  a  discretionary 
exeinjition  contrary  to  the  reipiirements 
of  the  C.AA.  the  EPA  is  projiosing  to 
grant  the  Petition  and  to  call  for  the 
state  to  rectifv  the  ])rot)lem. 

3.  State-Only  Enforcement  Di.scretion 
Provisions 

The  Petitioner  identified  existing  SIP 
provisions  in  many  states  that 
ostensibly  pertain  to  parameters  for  the 
exercise  of  enforcement  discretion  hv 
state  personnel  for  violations  due  to 
excess  emissions  during  SSM  events. 

The  EPA's  SSM  Policy  has  consistently 
encouraged  states  to  utilize  traditional 
enforcement  discretion  within 
ap])ropriate  hounds  for  such  violations 
and,  in  the  1982  .S.SM  Guidance. 
ex])licitly  recommended  criteria  that 
states  might  consider  in  the  event  that 
they  elected  to  formalize  their 
enforcement  discretion  with  ])rovisions 
in  the  .SIP.  The  intent  has  been  that  such 
enforcement  di.scretion  jirovisions  in  a 
.SIP  would  he  “state-only."  meaning  that 
the  provisions  ajiply  only  to  the  state's 
own  enforcement  personnel  and  not  to 
the  EPA  or  to  others. 

The  EPA  has  determined  that  a 
numher  of  states  have  .SIP  provisions 
that,  when  evaluated  carefully,  could 
reasonably  he  construed  to  allow  the 
state  to  make  enforc:ement  di.scretion 
decisions  that  would  pnr|)ort  to 
forecdo.se  enforcement  hy  the  EPA  under 
GAA  section  113  or  hy  citizens  under 
section  304.  In  those  instances  where 
the  EPA  agrees  that  a  specific  jirovision 
could  have  the  effect  of  impeding 
adetjuate  enforcement  of  the 
requirements  of  the  .SIP  hy  parties  other 
than  the  .state,  the  EPA  is  projiosing  to 
grant  the  Petition  and  to  take  action  to 
rectify  the  problem.  By  contrast,  where 
the  EISA's  evaluation  indicates  that  the 
existing  provision  on  its  face  or  as 
reasonably  construed  could  not  he  read 
to  jireclnde  enforcement  hv  jiarties  other 
than  the  state,  the  EPA  is  j)ro])osing  to 
deny  the  Petition,  and  the  EPA  is  taking 
comment  on  this  issue  in  jiarticnlar  to 
a.ssure  that  the  state  and  the  EPA  have 
a  common  understanding  that  the 
provision  does  not  have  any  inqiact  on 
potential  enforcement  hv  the  EPA  or 
through  a  citizen  suit.  This  ])roce.ss 
should  serve  to  ensure  that  there  is  no 
misnnder.standing  in  the  future  that  the 
correct  reading  of  the  .SIP  provision 
would  not  bar  enforcement  by  the  EPA 
or  through  a  citizen  suit  when  the  state 


elected  to  exercise  its  own  enforcement 
di.scretion. 

The  EPA  notes  that  another  method 
hv  which  to  eliminate  any  potential 
amhignity  about  the  meaning  of  these 
enforcement  di.scretion  jirovisions 
would  he  for  the  .state  to  revi.se  its  .SIP 
to  remove  the  jirovisions.  Because  the.se 
jirovisions  are  only  applicable  to  the 
state,  the  EPA's  current  view  is  that  thev 
need  not  he  included  within  the  .SIP. 
Thus,  the  EPA  .su})])ort.s  .states  that  elect 
to  revi.se  their  .SIPs  to  remove  these 
provisions  to  avoid  any  unnecessarv 
confusion. 

4.  Adequacy  of  Affirmative  Defense 
Provisions 

In  addition  to  its  overarching  recpiest 
that  the  EPA  revi.se  its  interjiretation  of 
the  (]AA  and  forliid  any  form  of 
affirmative  defense,  the  Petitioner  al.so 
identified  specific  existing  affirmative 
defense  provisions  in  .SIPs  that  the 
Petitioner  contended  are  not  consistent 
with  the  EPA’s  SSM  Policy.  In  general. 
the.se  Jirovisions  are  structured  as 
affirmative  defense  jirovisions.  hut  the 
Petitioner  exjiressed  concern  that  they 
fail  to  address  some  or  all  of  the  criteria 
for  such  Jirovisions  that  the  EPA 
recommended  in  the  1999  .SSM 
Guidance. 

In  reviewing  the  claims  of  the 
Petitioner  with  resjiect  to  this  tyjie  of 
alleged  .SIP  inadecjnacy,  the  EPA  is 
reevaluating  each  of  the  challenged 
affirmative  defense  jirovisions  on  the 
merits  to  determine  whether  it  jirovides 
the  tyjies  of  assurances  that  the  EPA  has 
recommended  as  nece.ssary  to  meet  G.AA 
recjnirements.  As  the  .S.SM  Policy  is 
guidance,  it  does  not  require  any 
jiarticnlar  ajijiroach,  hut  it  does  reflect 
the  EPA's  interjiretation  of  the  GAA 
with  resjiect  to  what  could  constitute  an 
acc:ejitahle  affirmative  defense 
jirovision.  For  each  ofthe.se  jirovisions 
identified  hv  the  Petitioner,  the  EPA 
jirojio.ses  to  grant  or  to  deny  the 
l^itition.  ha.sed  on  the  EPA's  evaluation 
as  to  whether  the  jirovi.sion  at  issue 
Jirovides  adetjuate  criteria  to  jirovide 
onlv  a  narrow  affirmative  defense  for 
.sources  undtir  certain  circumstances 
consistent  with  the  overarching  GAA 
ohjectives,  such  as  attaining  and 
maintaining  the  NAAQ.S.’"  In  addition, 
as  di.scussed  in  .section  VII.G  of  this 


IJv  (luriiiition.  ill!  iinii'nialiv(!  (Minisi!  provision 
in  a  .SIP  provi(i(!s  a  sonroc;  with  a  dolon.sn  to  assoii 
in  an  onl'onaMniinl  procondinf;.  llii!  sonrtx!  has  tin; 
ahililv  to  (islahlish  wIkMIum'  or  not  it  lias  mot  llio 
looal  and  tactual  jiarainotors  tor  sncli  allirmativo 
dolonso.  and  tiiat  (piostion  will  lio  docidod  liv  tlio 
trior  of  fact  in  llio  procoodiii”.  1  lio  rolovant 
(:ircumslaiK:os  in  sncli  a  procoodinj;  would  I  Inis 
incindo  issnos  rolovant  to  Iho  paramotors  for 
allirmativo  dofon.so  provisions,  as  onnmoralod  in 
soclion  VII. H  of  this  notico. 
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notice,  the  FPA  is  al.so  |)ro))osing  to 
grant  the  Petition  with  nispect  to  any 
id»!ntified  provision  that  creatcis  an 
aifirinativc!  deien.se  applical)le  (hiring 
|)Ianne(i  startu])  and  shntiiown  events, 
liecanse  such  provisions  are  not 
consistent  with  the  retpiireinents  ol  the 
CAA. 

.I.  Aillrinative  Defense  Provisions 
A|)plicahle  to  a  ".Source  or  .Small  (;rou|) 
of  .Sources” 

The  P(!titioner  s|)ecilically  objected  to 
existing  |)rovisions  in  .SIPs  for  a  few 
states  that  allow  an  affirmative  defense 
for  certain  catiigories  of  sources  to  he 
based  (Jii  an  after-the-fact  showing  that 
the  exccrss  emissions  during  a  particular 
.S.SM  event  did  not  cause  a  violation  of 
the  NAAQ.S  or  P.SD  increments.  The 
Petitioner  argued  that  tluise  affirmative 
defense  j)rovision.s  are  inconsi.stent  with 
the  (lAA  and  with  the  HPA's  own 
recommendations  for  affirmative 
defenses  in  the  .S.SM  Policy,  because  the 
provisions  provide  the  po.ssihilitv  for  an 
affirmative  defense  to  he  used  bv 
.sources  that  would  fall  into  the  categorv 
of  “a  source  or  small  group  of  sources 
that  has  the  potential  to  cause  an 
exceedance  of  the  NAAQ.S  or  P.SD 
increments." 

The  FPA  acknowledges  that  its 
.S.SM  (iuidance  recommended  again.st 
affirmative  defense  jirovisions  in  .SIPs 
for  .sources  that  have  the  potential, 
either  individually  or  in  .small  groups, 
to  have  exce.ss  emi.ssions  during  .S.SM 
events  that  could  cause  a  violation  of 
the  NAAQ.S  or  P.SD  increments.  The 
FPA  recommended  that  states  utilize  an 
enforcement  discretion  apjiroach.  rather 
than  create  an  affirmative  defense 
|)rovision.  for  such  sources.  However, 
the  FPA's  .S.SM  Policy  is  guidance,  and 
the  facts  and  circumstances  of  a 
particular  situation  may  jnstifv  adopting 
a  different  approach.  The  FPA  has 
evaluated  each  of  the  affirmative 
defense  provisions  identified  by  the 
Petitioner  on  the  facts  and 
circumstances  of  the  particular 
provision.  For  each  of  these  provisions, 
the  FPA  jiroposes  to  grant  or  to  denv  the 
Petition,  based  on  an  evaluation  of 
whether  the  s])ecific  jirovision  at  issue 
in  an  individual  ,S1P  contains  ade(|nate 
criteria  to  achieve  the  objective  of 
providing  only  a  narrow  affirmative 
defense  for  sources  under  ccirtain 
circumstances  consistent  with  the 
overarching  flAA  objectives,  such  as 
attaining  and  maintaining  the  NAAQ.S. 
The  criteria  that  the  liPA  recommends 


.SV’c.  IfHia  .S.SM  (liiidiinct!  iil  4.  and  Altaclnnnnt 
at  '1.  a.  and  .a.  Fodtnolo  2  Ici  dial  docuninni 
arliciilatos  tlin  masoning  Ixihind  (lin  KI’A's 
nxaiinnuMidalion  against  such  pruvisions.  at  least 
lor  .some  sources  and  lor  .some  N.XAQ.S. 


for  ;m  ctlfirmtitive  deftm.se  provision  for 

m. il functions  to  ht;  consistent  with  (lAA 
riMpiinmients  art;  restated  in  this  notice 
at  .section  Vll.b,  which  al.so  highlights 
FPA's  vi(!w  conciirning  c.ise-hy-case 
ii])prov;il  of  affirmativt!  dehtnses  in  the 
case  of  g(!Ogr:iphic  tiretis  iind  pollut.mts 
"wh(!r(!  <i  singh;  .source  or  sni;ill  grou]) 
of  sources  hits  the  itotenlial  to  cause  an 
exceedance  of  the  NAAQ.S  or  P.SD 
inciMinents." 

n.  Aflhciccl  St  (it  as  in  KPA  liagion  I 
1.  Miiine 

a.  Petitioner’s  Aiiitlysis 

Th(!  Petitioner  first  obj(;cted  to  a 
spitcific  provision  in  the  Maine  .SIP  that 
])rovid(!S  an  exemption  for  certain 
Itoilers  from  otherwi.se  ap])lical)le  .SIP 
visible  emission  limits  during  startup 
and  .shutdown  (Oti-Otlti-IOl  M(!.  (Aide  R. 
*5  3).’*'  The  provision  exempts  violations 
of  the  otherwise  iip])licahle  .SIP  emission 
limitations  for  boilers  over  a  certain 
r<it(;d  in])ut  ca])acity  "during  th(!  first  4 
hours  following  the  initiation  of  cold 
startup  or  planmul  shutdown.”  The 
Petitioiutr  ntcognized  that  this  provision 
might  openik!  as  an  .iffirmativi!  defenst! 
h(!cau.se  tin;  exemption  is  only  avaihibh; 
onc(;  tin;  jterson  claiming  iin 
“(!xem])tion"  itsttihlishes  th;it  th(!  facilitv 
was  being  rim  to  minimize  (mii.ssions. 
Th(!  provision  does  not  mak(!  clear  who 
is  iiiithorizttd  to  determine  whether  the 
visible  emission  limits  apply.  The 
PetitioiKif  iirgned  th;it  om;  ])lausil)le 
inter])retation  of  this  provision  is  that 
st;ite  ofiiciiils  <ire  "iuithoriztul  to  dttcide 
that  the  exemittion  a|)plies  tind  therttfon! 
Itreclude  enforcement  by  the  FPA  ;md 
by  citizens.”’"  The  Petitioner  argued 
that  such  an  inter])r(!tation  of  this 
])rovision  ])reclnding  enforcement  hv 
the  FPA  or  citizens,  both  for  civil 
])enalties  and  injunctive  relief,  is 
forbidden  by  the  FPA’s  int(!r|)retation  of 
the  CAA.  Accordingly,  the  Petitioner 
rtKpie.sted  that  this  provision  he 
(diminattid  from  the  .SIP. 

.Second,  the  Ptditioner  ohjttcted  to  a 
provision  that  em|)owers  the  stiite  to 
’’exempt  emi.ssions  occurring  during 
periods  of  tmavoidahle  malfunction  or 
tinpliiimed  slintdown  from  civil  penalty 
under  section  349,  subsection  2”  (Oti- 
()9()-1()1  M(!.  Code  R.  ^4).  Th(! 

P(!titioner  noted  that  the  ])rovi.sion 
“chuirly  jirovides  an  (!X(!mi)tion  at  the 
discretion  of  the  de])iirtment.”  ’*’■  The 
Petitioner  iirgiKid  that  such  it  provision 
providtis  exemptions  from  the  otherwi.se 
applicable  .SIP  emission  limitations,  and 
such  extmiptions  are  inconsisttmt  with 


‘'  M'utilion  ill  42-44. 
I’utilion  ill  44. 
l‘i!lili()ii  ill  44. 


the  re(|uirements  of  the  CAA  and  the 
FPA’s  .SSM  Policy.  Further,  the 
Ptditioner  argued  th.it  tht;  jtrovision 
prticludes  enforcement  by  the  liPA  or 
citizens,  both  for  civil  penalties  and 
injunctive  relief,  and  th.it  the  FPA’s 
interpretiition  of  the  CAA  would  forbid 
such  ;i  ])rovision. 

1).  Th(!  l-lPA’s  Fviilutilion 

The  FPA  .igrees  th.it  the  (]AA  does  not 
iillow  for  exemptions  from  otherwise 
<ip])lic<tt)le  .SIP  emission  limitiitions, 
whether  .lutoimitic  or  through  tlu; 
exercise  of  a  state  official’s  di.scretion.  In 
accordance  with  thi;  retpiirements  of 
CAA  section  Tl()(a)(2)(A).  .SIPs  must 
contain  emission  limitations  and,  in 
iiccordance  with  the  definition  of 
“emission  limitations”  in  (lAA  section 
3()2(k).  such  emission  limitations  must 
he  continuous.  Thus,  any  exce.ss 
emissions  above  the  hwel  of  the 
;i|)plical)le  emission  limitation  must  hi; 
considered  violations,  whether  or  not 
the  state  ehtets  to  exercise  its 
enforcement  di.scretion.  ,S1P  ])rovi.sion.s 
that  ciHtate  (txemptions  such  that  the 
exce.ss  emissions  during  startu]), 
shutdown,  or  malfunctions  <ire  not 
violations  of  tin;  applicable  emi.ssion 
limitations  ;ire  inconsi.stent  with  the 
fund.imental  retpiinammts  of  the  CAA 
with  respect  to  emission  limitations  in 
.SIPs.  The  FPA  believes  that  inclusion  of 
such  <m  exemjttion  in  Oti-OtHi-lOl  Me. 
Code  R.  ^3  from  the  otherwise 
applicable  .SIP  emission  limit.ition  for 
viol.itions  during  the  first  4  hours 
following  cold  startup  or  ])lann(!d 
shutdown  of  boilers  with  <i  rated  iniiut 
capacity  of  more  than  200  million  BTII 
per  hour  is  a  substantial  inadiHiuacy  and 
reiuhns  this  s])(icific  .SIP  provisitm 
impermissible. 

With  resiiect  to  the  Petitioner’s 
concern  that  this  exemption  could 
pr(H:lude  enforcement  by  the  FPA  or 
citizens,  the  FPA  agrees  that  this  is  one 
of  the  critical  reasons  why  such  a 
provision  is  im])ermi.ssihle  umbr  the 
CAA.  By  having  a  .SIP  provision  that 
defines  wh.it  would  otherwise  he 
violations  of  the  apjtlicahle  emi.ssion 
limitations  .is  non-violations,  the  .state 
hits  (!ff(!ctiv(!ly  lUigated  the  ability  of  the 
FPA  or  the  public  to  (mforce  against 
tho.se  violations. 

The  FPA  also  heli(;ves  that  even  if  (Hi- 
()9(i-l()l  Me.  Code  R.  i?3  is  interpreted 
to  allow  the  .source  to  imike  the  retitiired 
dcmionstration  only  in  the  context  of  an 
enforcement  proceeding,  the  conditions 
.set  forth  in  the  provision  do  not  render 
it  an  acceptable  affirmative  dehtnse 
])rovi.sion.  As  explained  in  sections  IV 
and  Vll.C’.  of  this  notice,  the  FPA 
believes  that  affirmative  defenses  are 
only  jiermissihle  under  the  CAA  in  the 
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ease  of  events  tliat  are  beyond  the 
control  of  the  source,  i.a.,  malfunctions. 
Affirmative  defense  provisions  are  not 
appropriate  in  the  case  of  planiuHl 
source  actions,  such  as  cold  startup  or 
planned  shutdown,  hecanse  .sources 
should  he  expected  to  comj)lv  with 
ap|)licahle  (nnission  limitations  during 
those  normal  jdanned  and  predicted 
modes  of  source  optiration. 

Finallv.  the  EPA  heliev(!s  that  06- 
0t)6-l{)l"  Me.  Code  R.  §4  is 
imj)ermissihle  under  the  CAA  as 
inter|)reted  in  the  EPA’s  SSM  Policy  as 
an  unbounded  director's  discnition 
])rovision.  'flu;  ])rovision  authorizes  a 
state  official  "to  exempt  emissions 
occurring  during  periods  of  unavoidahle 
malfunction  or  unplanned  shutdown 
from  civil  penalty  under  section  349, 
suhsection  2.”  Although  the  reference  to 
.section  349.  suhsection  2  is  to  a  Maine 
state  ])enalty  provision,  the  EPA 
lM;li(;ves  that  the  provision  is  nuclear  as 
written.  This  provision  could  he  read  to 
mean  that  once  the  state  official  has 
exem])ted  (jxce.ss  emissions  during 
malfunctions  from  otherwi.se  applicable 
SIP  limitations,  those  excess  emissions 
are  not  subject  to  anv  penalties, 
including  |)enalties  under  CAA  .section 
113.  As  discn.ssed  in  section  VILA  of 
this  notice,  such  director's  discretion 
provisions  are  im|)(!rmis,sihle.  .Such  an 
inter])retation  wc)nld  make  the  state 
official  the  unilateral  arbiter  of  whether 
the  excess  emissions  in  a  given  (;vent 
constitute  a  violation,  which  could 
])reclude  enforcement  by  the  EPA  or  the 
j)nl)Iic  who  might  disagree  about 
whether  enforcement  action  is 
warranted.  Most  im])ortantly.  however, 
the  provision  may  b(!  read  to  authorize 
the  state  official  to  create  an  exem])tion 
from  the  emission  limitation,  and  sucdi 
an  exemption  is  imi)ermissil)le  in  the 
first  instance.  The  EPA  hidieves  that 
inclusion  of  an  unbounded  director's 
discretion  provision  in  06-096-1 01  Me. 
Code  R.  §4  is  thus  a  substantial 
inadecpiacv  and  renders  this  specific  SIP 
j)rovision  im])ermissihle  for  this  reason. 

c.  The  EPA’s  Proposal 

The  EPA  proposes  to  grant  the 
P(9ition  with  respect  to  06-096-101  Me. 
Code  R.  §3.  The  EPA  believes  that  this 
provision  allows  for  exem])tions  from 
the  otherwise  ap])licable  SIP  emission 
limitations,  and  that  such  exemptions 
are  inconsistent  with  the  fundamental 
r(;(|uirements  of  the  CAA  with  respcud  to 
(iinission  limitations  in  SIPs  as  reepiired 
by  S(!ctions  110(a)(2)(A).  110(a)(2)(C), 
and  302(k).  In  addition,  by  creating 
these;  impermissible  ex(;mptions,  the 
.state  has  defined  violations  in  a  way 
that  would  interfere  with  effective 
enforcement  by  the  EPA  and  the  puhlie; 


for  excess  emissions  during  these  events 
as  ])rovided  in  CAA  sections  1 13  and 
304.  Even  if  the  EPA  were  to  consider 
0()-096-101  Me.  Code  R.  §3  to  provide 
an  affirmative  delense  rather  than  an 
automatic  exemption,  the  provision  is 
not  a  j)(;rmi.ssihle  affirmative  defense 
provision  consistent  with  the 
reepurements  of  the  C.AA  as  interpreted 
in  the  EPA’s  r(;conunendations  in  the 
EPA’s  SSM  Policy. 

The  EPA  also  proposes  to  grant  the 
Petition  with  respect  to  06-096-101  Me. 
C.ode  R.  §  4.  The  EPA  believes  that  this 
])rovision.  as  written.  appli(;.s  oidy  to 
state  ])enaltie.s.  However,  the  EPA  is 
concerned  that  the  provision  could 
cause  confusion  among  the  i)uhlic.  the 
regulated  community,  and  the  courts, 
who  might  interpret  the  provision  as 
aj)j)lying  to  both  state  and  federal 
penalties.  Of  course,  such  an 
inter])r(;tation  would  seem  to  allow  for 
exemptions  from  otherwise  ap])licahle 
emission  limitations  through  a  .state 
official’s  unilateral  exercise  of 
nnhonnded  discretionary  authority  and 
therefore  he  inconsistent  with  the 
fundamental  r(;(iuir(;m(;nts  of  the  CAA 
with  res])ect  to  SIPs  and  SIP  revisions. 
To  avoid  any  such  misunderstanding, 
the  EPA  is  ])roposing  to  find  that  these 
provisions  are  substantially  inadeciuate 
to  meet  CAA  r{;(purement.s  and  thus 
proposing  to  issue  a  .SIP  call  with 
respc;ct  to  these  ])rovisions. 

2.  New  I  lampshire 
a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  two 
generally  applicable  provisions  in  the 
New  Hampsliire  SIP  that  allow 
emi.ssions  in  exce.ss  of  otherwise 
a])plicahle  SIP  emission  limitations 
during  "malfunction  or  breakdown  of 
any  component  ])art  of  the  air  })ollution 
control  eepupment.” The  Petitioner 
argued  that  the  challenged  provisions 
provide  an  automatic  exemption  for 
excess  emissions  during  the  first  48 
hours  when  any  comj)onent  part  of  air 
])ollution  control  eejuipment 
malfunctions  (N.ll.  Code  R.  Env-A 
902.03)  and  further  provide  that  “jtjhe 
director  may  *  *  *  grant  an  extension 
of  time  or  a  temporarv  variance’’  for 
excess  emissions  outside  of  the  initial 
48-hour  time  period  (N.ll.  (iode  R.  Env- 
A  902.04).  Tlu;  Petitioner  argued  that 
N.ll.  Code  R.  Eiiv-A  902.03  is  an 
im])ermis.sihle  automatic  exemption 
h(;canse  it  "])rovid(;.s  that  if  certain 
conditions  exi.sted  during  a  period  of 
excess  emissions,  then  tho.se 
exceedances  would  not  be  considered 


violations.’’’*^  The  Petitioner  argued 
that  such  exemptions  are  inconsistent 
with  the  re(|uirements  of  the  CAA  and 
the  EPA’s  S.SM  Policy.  I’lie  Petitioner 
argued  that  the  CAA  and  the  EPA’s 
interpretation  of  the  CAA  in  the  .S.SM 
Policy  r(;(|uire  that  all  such  exce.ss 
emissions  lx;  tr(;ated  as  violations.  The; 
P(;titioner  further  argued  that  both  N.ll. 
Code  R.  Env-A  902.03  and  N.ll.  Code  R. 
Env-A  902.04  a])})(;ar  "to  authorize  the 
division  to  allow  lexem))tionsl,  which 
could  he  interpreted  to  preclude 
enforcement  by  EPA  or  citizens””"  for 
the  excess  emissions  that  would 
otherwi.se  he  violations  of  apj)licahle 
.SIP  emi.ssion  limitations. 

.Second,  the  Petitioner  objected  to  two 
specific  provisions  in  the  New 
Hampshire  .SIP  which  provide  sourc:e- 
specific  exemptions  for  periods  of 
startu|)  for  “any  process,  manufacturing 
and  service  indiKstry”  (N.ll.  Code  R. 
Env-A  1203.().'5)  and  for  |)re-)une  1974 
asphalt  plants  during  startup,  provided 
they  are  at  6()-percent  opacity  for  no 
more  than  3  minutes  (N.ll.  (iode  R.  Env- 
A  1207.02).””  The  Petitioner  recognized 
that  EPA  i)ermits  source  category- 
specific  emi.ssion  limitations  for  startiij) 
and  shutdown  if  certain  conditions  are 
met.  The  Petition(;r  argued,  however, 
that  “|o|f  the  .seven  criteria  EPA 
considers  adecpiate  to  jnstifv  a  .source; 
sjeecific  emission  limit  during  .startuj) 
and  shutdown,  section  1207.02  arguahlv 
meets  only  one;  of  them  and  section 
1203.0.1  meets  none  at  all.”  The 
Petitioner  thus  r(;(]U(;st(;d  that  EPA 
require  New  Hampshire  to  remove  both 
provisions  from  the  .SIP. 

1).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  CAA  does  not 
allow  for  exemptions  from  otherwi.se 
applicable  .SIP  emission  limitations, 
whether  automatic  or  through  tlu; 
exercise  of  a  state  official’s  di.scretion.  In 
accordance  with  the  requirements  of 
CAA  section  110(a)(2)(A),  .SIPs  must 
contain  emission  limitations  and,  in 
accordance  with  the  definition  of 
"emission  limitations”  in  CAA  section 
302(k).  such  emission  limitations  must 
lx;  continuous.  Thus,  any  (;xce.s.s 
emissions  above  tlu;  h;vel  of  the 
a])i)licahle  emission  limitation  must  he 
consider(;d  violations,  whether  or  not 
the  state  elects  to  exercise;  its 
enforcement  di.scretion.  .SIP  jjrovisions 
that  create  exemptions  such  that  the 
exce.ss  emissions  during  startup, 
shutdown,  or  malfunctions  are  not 
violations  are  inconsistent  with  the 


l’(Sili()n  ill  32. 
I’lSitidii  at  53. 
I’lXilion  at  .53-.53. 
at  .53. 


'"‘I’atilioii  at  .52-.53. 
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with  njspoct  to  omission  limitations  in 
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t:io.  'PI  i- . iiiiiiiaiions  m 

•^11  .s.  I  ho  first  provision  idontifiod  hv 
tho  Potitionor.  N.fh  C;odo  R.  Env-A  ' 
5H)2.():E  oxpliciily  statos  that  “inoroasod 
omissions  shall  ho  allowod”  diirinii 
mairiinction  or  hroakdown  ofanv 
t:omi)onont  part  of  tho  air  pollution 

‘Hinipmont.-  Tho  third  provision 
idontihod  hv  tho  Potitionor.  N.H.  Cojfo 
R.  Env-A  12():E().'j.  providos  that 
applioalilo  SIP  omission  limitations 
apidv  "for  any  procoss,  mamifaotnrinti 
f'Hl  -sorvico  indn.stry"  "|o|x(;opt  diirino 
poriods  of  start-nps  and  warm-ups  " 

Roth  of  thoso  provisions  allow 
imfomatio  oxomptions  during  periods  of 
•still  tup  from  othorwiso  apjilicahlo  Sll’ 
emission  limitations  for  ox(:o.ss 
omissions  and  thus  aro  inconsistont 
with  tho  roquiromonts  of  tho  CAA  as 
intorprotod  in  tho  EPA’s  SSM  l>oliov 
I  ho  EPA  holiovos  that  inohision  of  such 
applioalilo 

■'ll!  omi.ssion  limitations  in  thoso 
provi.sions  is  a  suh.stanlial  inadoquaov 
and  rondors  thoso  SIP  provisions 
inipormissihlo. 

■Similarly.  N.H.  Codo  R.  Env-A 
12().U).'-,  (loos  not  appear  to  ooniplv  with 
tlio  Act  s  nuiuiromonts  for  souroo  ' 
oatogory-spooifio  rules  for  starluji  and 
•siiutdown  as  intorprotod  in  tho  EPA’s 
■SSM  Policy.  N.1 1.  Code  R. 

ostahlishos  a  visible  omissions 
limit  for  "anx-  proco.ss.  nianufactnring 
and  .service  indu.stry"  hut  fnrthor  .states 
that  this  limit  does  not  apply  during 
•startups.  Automatic  o.xomptions  from 
othorwi.so  ajiplicahio  SlI^  omission 
limitations  for  excess  omissions  during 
ponod.s  of  startiij)  aro  not  |)orniis.sihlo  , 
iimlo,l,,K:AA.Asdiscu,sso,iins,„;n„n  , 

\  II.A  of  this  notice,  .states  iiiav  elect  to  , 
(lovolop  altornativo  omi.ssion  iimitations  i 
or  otlior  forms  of  onforcoahlo  control  i 
inoasnros  or  tochnicpios  that  aiipiv  , 

during  .startuji  or  shutdown,  hut  ‘  I 

oxoinptions  for  excess  omissions  durimi  i 
•siicfi  jioriods  aro  inconsistont  with  tho  ”  . 

tiindamontal  rocpiironionts  of  tho  CAA 
■Similarly.  N.H.  Code  R.  Env-A  f- 

1207.02  jirovidod  an  altornato  opacity 
hunt.  "00  percent  opacity.  No.  [i  on  the  P 
Ringolmann  Smoko  Chart."  for  pro-|uno  E 
P*‘"d.s  (luring  startups.  Tho  1 
El  A  hohovos  that  this  altornato  d 

omissions  limit  does  not  moot  tho  c- 

olomonts  of  tho  EISA’s  SSM  |\,licv 
"durproling  tho  CAA  for  o.stahlisliing 
•sourco-spocific  startup  and  shutdown  w 
altornativo  limits.  However,  after  tho  ih 
I  otitioiior  filed  its  Petition,  tho  EPA  lii 

acted  on  a  SIP  revision  from  Now  .s,. 

Hamji.shiro  correcting  N.H.  (.ode  R.  Env-  ':u 
xfn  I’onaming  that  jirovision  in 

M  M ‘I-’  27():E()2.  Tho  (1, 

N.H.  Code  R.  Env-y\  27();f.()2.  as 
rewritten  and  snhmittod  hy  Now  ~ 


Hamiishno.  corrected  tho  doficioncios 
I  idontifiod  hv  tho  Potitionor  and  romovod 
the  altornativo  limitations  a|)plical)lo 
during  start iijis  for  pro-Jnno  l‘)74 
d  asphalt  jdaiits.  Tho  EPA  ajiprovod  Now 
Hampshiro  s  SIl’  revision  with  respect 
lo  N.H.  Co(|(;  H.  Env-A  27();f.()2  on 
Angn.st  22.  201 2. ">i  Tl,„i; 

‘”1  •’‘ditionor's  ohjoclion  to  tliis  iirovi.sion  is 
moot. 

finally,  the  EPA  holiovos  that  N  H 
Coc  o  R  Env-A  002.04  is  impormi.ssihlo 
under  the  (,AA  as  intorprotod  in  tho 
El  A  .s  SSM  Policy,  hocau.so  if  includes 
ail  unhoundod  director’s  discretion 
provisuin.  Tho  provision  authorizes  a 
if  state  (ifficial  to  grant  “an  oxfonsion  of 
tune  to  tho  tinio-liniitod  oxomption 
firovidod  hy  N.H.  Codt,  R.  Env-A  002  O.'l 
or  a  “tomporary  variance"  to  an 
apphcalilo  SIP  omi.ssion  limitation 
during  malfunctions  of  air  pollution 
1  (.ontrol  (Hiuipnioiit.  This  provision  could 
lie  load  to  moan  that  once  the  state 
(ifficial  has  granted  a  time  extension  or 
luiiiporary  variance  for  oxco.ss  omi.ssions 
during  malfunctions  from  othorwiso 
apjihcahlo  SfP  limitations,  fho.so  oxco.ss 
omi.ssions  aro  not  violations  As 
(li.scu.s.so(l  in  .section  VII.  A  of  tliis  notice 
such  director’s  di.scrolion  provisions  aro 
uiiporim.s.sdilo.  Such  an  intorprotation 
would  make  tho  stale  official  tho 
unilateral  aiiiitor  of  vvholhor  tho  excess 
omi.ssions  in  a  given  ovoni  consfitulo  a 
VKilafion.  which  could  prochido  1 

onforconioiil  hy  the  EPA  or  tho  puhlic 
who  might  disagree  alioul  whothor 
onlorconioiit  action  is  warranted.  Most  ; 
un|i(irlantly.  however,  the  iinivision 
may  ho  road  to  authorize  the  state 
ollicial  to  create  an  oxomjilion  from  tho  i 
(Miii.ssion  limitation,  and  such  an 
uxomplion  is  imjiormissililo  in  tho  first 
instance.  I  ho  EPA  hidiovos  that 
inclusion  of  an  imlioundod  director’s  y 

discretion  provision  in  N.H.  Code  R 
Env-A  f)02.()3  is  thus  a  suli.sfantial  ' 
nia(lo(|uacy  and  rondors  this  specific  SIP 
provision  iinpormi.ssililo  for  this  reason.  v\ 
c.  I  ho  ElV\’s  Ihdpo.sal  u 

The  EPA  propo.sos  to  grant  the 
I  ctilion  with  respect  to  N.H  Code  R 
Env-A  (K)2.();f  and  N.H.  Code  R.  Env-A 
12();i. 'I’ho  EPA  hidiovos  that  both  of  ‘ 
thoso  jirovisions  allow  for  automatic  •" 
oxomptions  from  othorwiso  ajiplicahio 
omi.ssion  limitations  and  that  such 
outright  oxoiiijilions  are  inconsisfonl  ~ 

with  tho  lundamonlal  ro(|nir(!nionls  of  , 
Iho  C.AA  with  rosjiocl  to  omi.ssion  idc 

limifations  in  SlPs  as  required  hv  '<  i 

.so(4i(in.s  1  l()(a)(2)(A).  1 1()(a)(2)(C:),  and 
402(k).  In  addition,  hy  creating  those  i,„ 
nnjiornii.ssililo  oxoniiitions.  the  stale  has  i'"i 
(hdinod  violations  in  a  way  that  would 


infoidoni  with  omictivo  onforconiont  hv 
‘  (I  tho  El  A  and  citizens  lor  oxco.ss 
omi.ssions  (hiring  tho.so  ovonts  as 
jmividod  in  CAA  .sections  1  l.'f  and  .404 
'"|:.lhf«o  reasons,  tho  EPA  is  iirojiosing 
to  find  that  tho.so  jmivi.sions  aro 
•suhsfaiifially  ina(lo{|uato  to  moot  CAA 
io(|niromonts  and  thus  is  jirojiosing  to 
■•s  cs.suoaSIPcall  with  ro.sjioct  to  tho.so 
jirovisions. 

The  EPA  jiroiiosos  to  grant  tho 
I  otilion  with  ro.sjioct  to  N.H.  Code  R 
Euv-A  002.04.  Tho  EPA  ludiovos  that 
this  Jirovision  allows  for  oxomjitions 
nim  othorwi.so  ajijilicalilo  omi.ssion 
lunitalioiis  through  a  .state  official’s 
unilatiiral  oxorci.so  of  discrotionarv 
ciiithority  that  is  unlioundod.  Such 
!  provisions  aro  inconsistont  with  tho 
lundaniontal  roijuiromonts  of  tho  CAA 
with  respect  to  omission  limitations  in 
■SIJ  s  as  required  liv  sections 
i  ”<Ha)(2)(C].  and  .4(J2(k) 

-or  tho, so  reasons,  tho  El^A  is  jirojiosing 
to  find  that  this  jirovision  is 
•suhstantially  inadoijuato  to  moot  CAA 
io(juiromonts  and  thus  jirojiosing  to 
i.ssno  a  SIP  call  with  rosjioct  to  this 
Jirovision. 

The  Id^A  jirojiosos  to  deny  tho 
Petition  with  rosjioct  to  N.lf  Code  R 
Euv-A  1207.02.  Now  Hanijishiro  has' 
(diToctod  tho  inadoquaev  idontifiod  liv 
ho  (ititionor.  and  tho  EPA  ajijirovod' 
the  SIP  revision.  Thoroforo.  tho 
Potitionor  s  olijoction  is  moot. 

■'1.  Rhode  Island 
a.  Petitioner’s  Analysis 

I  he  P(ititi(inor  olijoctod  to  a  gonorallv 
ajiplicahio  jirovi.sion  in  tho  Rhode 
hsiand  SJl^  that  allows  for  a  ca.so-liv-caso 
JKdition  jirocoduro  whoroliv  a  .source 
can  obtain  a  variance  from  state 
por.sonnol  under  R.l.  Con.  Eaws  S2;i- 
2.1--ir)  to  continue  to  ojiorato  during  a 
uialfiinction  of  its  control  oquijimont 
tliat  lasts  more  than  24  hours,  if  the 
■source  domonstratos  that  onforcomont 
would  con.stituto  undue  hardshiji 
without  a  corro.sjionding  honofit  (2.'5-4- 
1.4  R.l.  (xido  R.  ^  1().2).  1(0  'j’jjf. 

Petitioner  argued  that  if  the  state  grants 
the  source’s  jiotition  and  jirovidos  a 
variance  allowing  tho  source  to  continue 
o  ojiorato.  tho  facility  could  ho  oxcii.sod 
Irom  (:omjiIianco  with  othorwiso 
ajijilicahlo  SIP  onii.s.sion  limitations 


'Soo.  77  FK  5(1.'-, (il  ill  ,'-,()(;()». 


l’<!iiti()ii  ill  (i:t-(i.'-). 

nolis.s  Ihiii  ||„,  I'oiiti,,,,,,,. ;,|s„ 
j(I.M,lilm,|  siivonil  iKl.liii.inal  pr.ivisidn.s,  2.5-4-ia 
K.l.  (.(,(l(!  K.  i:i.4.1(ii).  27.2.a  iinil  2,5-4-a<l  K  I 
(.('(Ik  k.  Si}a<i.5.4.  a<i.7.5(ii).  a<i.7.(i(l,)  a<i  7  71, .i'  ' 
;i!*.7.K(l).  a<).7.<l(,0.  ;i<1.7.n((:)(2),  lliiil  i|  iiilof-I  j';,,,. 
inconsiNliiiil  (Villi  l|i„  (;aa  ii.ul  ili„  HI.a's  .SSM 
••lH;y.  ll(.mi(-,M-.lli,H5.|iti„^^^  n.il  i-.kiiiosI  Ihii, 
till.  FI  A  iiddniss  lluis,!  provisions  in  ils  romodv 
■■•'(liiosl.  and  It, ns  Iho  FPA  is  nol  iiddrossini-  Ihos,. 
l";'-vi.sion.s  n,  lliis  a, .lion.  '11, „  FPA  inav  oloa:!  lo' 
oxalnatotliosi!  provisions  in  a  tutor  aclion. 


12494 


Federal  Register/ V»l.  78.  No.  aB/Frl.la^Fehruarv  22.  2013/ Proposed  Rul^ 


(hiring  malfunction  periods.  The 
Petitioner  argued  tliat  this  provision 
could  be  read  to  iireclnde  entorceinent 
1)V  the  hPA  or  citizens  in  the  event  that 
the  state  elects  not  to  treat  the  event  as 
a  violation  of  SIP  emission  limitations. 
Tims,  the  Petitioner  argued,  the 
iirovision  is  inconsistent  with  the  (.A A 
and  the  PPA's  SSM  Policy  because  it 
allows  the  state  to  make  a  nnilateral 
decision  that  the  excess  emissions  were 
not  a  violation  and  thus  purports  to  bar 
enforcement  for  the  excess  emissions  by 
the  EPA  and  citizens. 


exemption  is  impermissible  in  the  first 
instance.  The  EPA  believes  that 
inclusion  ot  an  insufficiently  bounded 
director’s  discretion  jirovision  in  2.'i-4- 
TlK.l.CodeK.  §1(i.2isthnsa 
substantial  inadeiiuacy  and  renders  tins 
specific  SIP  provision  impermissible  for 
this  reason. 


1).  The  Ed’A’s  Evaluation  1 

The  EPA  agrees  that  the  CAA  does  not  i 
allow  for  exemptions  from  otherwise  a 

aiiplicable  SIP  emission  limitations, 
whether  automatic  or  through  the  t 

exercise  of  a  state  official’s  di.scretion.  In 
accordance  with  the  recinirements  ot  I 

GAA  section  11()(a)(2)(A).  SlPs  must  i 

contain  emission  limitations  and.  in 
accordance  with  the  definition  of 
“emission  limitations”  in  CAA  section 
3()2(k].  such  emission  limitations  must 
be  continnons.  Thus,  any  excess 
emissions  above  the  level  of  the 
apiilicable  emission  limitation  mnst  be 
considered  violations,  whether  or  not 
the  state  elects  to  exercise  its 
onforcement  discretion.  SIP  provisions 
that  create  exemiitions  such  that  excess 
emissions  during  malfimctions  are  not 
violations  are  inconsistent  with  tlm 
fnndaniental  recpiirements  of  the  CAA 
with  respect  to  emission  limitations  m 
SlPs. 

The  EPA  believes  that  25-A-\3  R.l. 
Code  R.  is  imiiermissible  under 

the  CAA  as  interjireted  in  thi)  EPA’s 
SSM  Poliev,  due  to  an  insnlliciently 
bounded  director’s  discretion  jirovision. 
The  Jirovision  sjiecifies  a  mechanism  tor 
a  variance  to  be  granted  “|iln  the  event 
that  the  malfunction  of  an  air  jiollution 
control  system  is  (^xjiected  oi  nni\ 
reasonably  be  exjiected  to  continue  for 
longer  than  24  hours.”  This  jirovision 
could  be  read  to  mean  that  once  a  state 
official  has  exemjited  excess  emissions 
during  malfunctions  from  otheiwise 
ajijilicable  SIP  limitations,  those  excess 
eniis.sions  are  not  violations.  A.s 
di.scnssed  in  section  Vll.A  of  this  notice, 
such  director’s  discretion  jirovisions  are 
imjierniissible.  Such  an  interjiretation 
would  make  the  state  official  the 
nnilateral  arbiter  of  whether  the  excess 
emissions  in  a  given  event  constitute  a 
violation,  which  could  jireclnde 
enforcement  by  the  EPA  or  the  jinbli(. 
who  might  disagree  about  whethei 
enforcement  action  is  warranted.  Most 
imjiortantlv.  however,  the  jirovision 
may  be  read  to  authorize  the  state 
official  to  create  an  exemjition  from  the 
emission  limitation,  and  such  an 


c.  The  EPA’s  I’rojio.sal  „ 

The  EPA  jirojioses  to  grant  the  c.i 

Petition  with  resjiect  to  25-4-12  R.l. 

Code  R.  §  l(i.2.  The  EPA  believes  that 
this  Jirovision  allows  for  exemjitions 
from  otherwise  ajijilicable  emission  a 

limitations  through  a  state  official  s  a 

unilateral  exerci.se  of  di.scret ionary  a 

authoritv  that  is  insufficiently  bounded,  i 
Snell  Jirovisions  are  inconsi.stent  vvith  ( 

the  fundamental  recjnireimmts  of  the  < 

CAA  with  resjiect  to  emission 
limitations  in  SlPs  as  reejnired  by  ■ 

sections  ll()(a)(2)(A),  ll()(aK2KC),  and  I 

'l()2(k).  For  these  reasons,  the  EPA  is  ' 

jirojiosing  to  find  that  this  jirovision  is 
snbstantially  inadecjiiate  to  nuiet  CAA 
re(jniremenis  and  thus  jirojiosing  to 
issue  a  SIP  call  with  resjiect  to  this 
Jirovision. 

C.  Aflhcitui  States  in  EPA  Re‘^ion  U 
1.  New  jer.sey 
a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  two  sjiecific 
Jirovisions  in  the  New  Jer.sey  SIP  that 
allow  for  automatic  exemjitions  for 
excess  emissions  during  emerg(mcy 
situations."’-*  The  Petitioner  objected  to 
the  first  jirovision  because  it  jirovides 
industrial  jirocess  units  that  have  the 
jiotential  to  emit  sulfur  comjionnds  an 
exemjition  from  the  otherwi.se 
ajijilicable  sulfur  emission  limitations 
r  where  “Itllie  discharge  from  any  stack  or 
chimney  Ihasl  the  sole  function  of 
relieving  jire.ssure  of  gas.  vajior  or  b*l***d 
under  abnormal  emergency  conditions’ 
(N.J.  Admin.  Code  7:27— 7.2(k)(2)).  1  he 
Petitioner  argued  that  such  an 
exemption  is  inconsi.stent  with  the 
reejnirements  of  the  (>AA  and  the  El  A  s 
SSM  Policy.  The  Petitioner  argued  that 
:  the  CAA  and  the  EPA’s  interjiretation  of 

the  CAA  in  the  SSM  Policy  reejnire  that 
e,  all  such  excess  emi.ssions  be  treated  as 

e  violations.  .  ,  , 

The  Petitioner  objected  to  the  second 
Jirovision  because  it  provides  electric 
;  generating  units  (EClks)  an  exemjition 
from  the  otherwise  ajijilicable  NOx 
emission  limitations  when  the  unit  i.s 
ojierating  at  "emergency  cajiacity.  also 
known  as  a  “MEC  alert,”  which  is 
I  statutorily  defined  as  a  period  in  which 
one  or  more  ECUs  i.s  ojierating  at 
emergency  cajiacity  at  the  direction  of 


the  load  disjiatcher  in  order  to  jirevent 
or  mitigate  voltage  reductions  or 
interrnjitions  in  electric  service,  oi  both 
(N.I.  Admin.  Code  7:27-19.1).  The 
Petitioner  argued  that  this  source- 
sjiecific  exemjition  from  the  emission 
limitations  "cannot  ensure  comjiliance 
with  the  NAAQS  and  PS13  increments 
for  NOx  because  ambient  air  (jnality  is 
nowhere  mentioned  as  a  relevant 
consideration.” 


'  Pcjlilion  ill  5:i-.'>4. 


li.  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  CAA  does  not 
allow  for  exiMiijitions  from  otherwise 
ajijilicable  SIP  emission  limitation.s.  In 
accordance  with  the  riHjnirements  of 
CAA  section  llt)(a)(2)(A).  SlPs  must 
contain  emission  limitations  and.  in 
accordance  with  the  definition  of 
“emission  limitations”  in  CAA  section 
3()2(k),  such  enii.ssion  limitations  mnst 
be  continuous.  Thus,  any  excess 
emissions  above  the  level  of  the 
ajijilicable  emission  limitation  mn.st  be 
considered  violations  of  such 
limitations,  whether  or  not  the  state 
elects  to  exercise  its  enforcement 
di.scretion.  SIP  jirovisions  that  create 
exemjitions  such  that  excess  emi.ssions 
(hiring  emergency  conditions,  howevei 
defined,  are  not  violations  are 
inconsi.stent  with  the  fundamental 
re(juirements  of  the  CAA  with  resjiect  to 

emission  limitations  in 

The  first  jirovision  identilied  liy  the 
Petitioner  exjilicitly  states  that  enii.ssion 
limitations  of  sulfur  c.onijionnds  “shall 
not  ajijilv”  to  emissions  coming  from  a 
.stack  or  a  chimney  during  “abnormal 
emergency  condition.s,  when  tin. 
discluirges  are  solely  to  relieve  jiressnre 
of  gas.  vajior.  or  li(jni(l.  The  EPA 
believes  that  inclusion  of  such  an 
■  exemjition  from  emission  limitation.s  in 
N.J.  Admin.  Code  7:27— 7.2(k)(2)  is  a 
1  substantial  inadeijuacy  and  renders  this 
sjiecific  SIP  jirovision  imjiermi.ssible. 

The  El’A  notes  that  this  exemjition  i.s 
imjiermissible  even  though  the  state  has 
imjiosed  the  limitation  that  such 
exemjition  would  ajijily  only  (lining 
“abnormal  emergenev  conditions.  1  he 
f  core  jiroblem  remains  that  the  jirovision 
Jirovides  an  imjierniissible  exemjition 
from  the  sulfur  com jiound  emission 
limitations  otherwi.se  ajijilicable  under 

the  SIP. 

With  regard  to  the  second  jirovision 
raised  bv  the  Petitioner  (N.J.  Admin. 
Code  7:27-1 ‘t.  l),  the  EPA  disagrees  that 
it  is  a  substantial  inadeijnacy  m  the  Sll  , 
()  because  the  exemjition  from  the  NOx 
emission  limitations  cea.sed  to  be 
li  ajijilicable  after  November  15.  2905. 

because  the  .statute’s  exemjition  ajijibes 
only  to  those  emergency  situations,  or 

■  I’ntition  ill  .S4. 
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“MliC  alerts."  that  occur  "on  or  helbn; 
November  l!i.  2005”  (N.).  Admin.  Code 
7:27-10.1),  the  l\;titioner's  claim  is 
moot. 

c.  The  Fl’A’s  Propo.sal 

The  FPA  proposes  to  grant  the 
Petition  with  res|)ect  to  N.).  Aiimin. 

Code  7:27-7. 2(k)(2).  The  l-iPA  Ixilieves 
that  this  provision  allows  lor  an 
exemption  from  the  otherwise 
a|)plical)le  emission  limitations,  and 
that  such  an  exemption  is  inconsi.stent 
with  the  limdamental  nKjuirements  ol 
the  CAA  with  r(!S])ect  tt)  emission 
limitati(*ns  in  SlPs  as  recpured  by  (]AA 
s(!ction.s  110(a)(2)(A).  no(a)(2)((d.  and 
302(k).  For  this  reason,  the  EPA  is 
proposing  to  lind  that  this  provision  is 
suhstantiallv  inadecpiate  to  meet  CAA 
nuiuirements  and  thus  is  |)roposing  to 
issue  a  SIP  call  with  res])ect  to  this 
l)rovision.  The  EPA  proposes  to  deny 
the  Petition  with  respect  to  N.].  Admin, 
(iode  7:27-10.1.  hiicanse  its 
eHectiven(!Ss  (ixpired  on  Novemh(!r  15. 
2005,  and  therefore  Petitioner's  claim 
with  n!gard  to  the  im|)ermissihility  of 
this  provision  is  moot. 

2.  I  Reserved] 

I).  All(!ct(;d  Stdtas  in  EPA  l{(;;^i()n  III 
1.  Dcdaware 
a.  Petitiomn's  Analvsis 

The  I’c'titioiu!!'  objected  to  seven 
provisions  in  the  IFdaware  .SIP  that 
provide;  exemptions  during  startup  and 
shutdown  from  the  otherwise  apj)licahle 
.Sll’  (‘ini.ssion  limitations. The  sev(;n 
sourc(;-specifii;  and  pe)llutant-sj)ecific 
provisions  that  provide  exemi)tions 
during  periods  of  startup  and  shutdown 
are:  7-1 1 00-1 1 04  D(;l.  Code  Regs  S  1 .5 
(Particulate  Emissions  from  Fuel 
Ilurning  E(iuipment):  7-1100-1105  Del. 
(axle  Regs  (^1.7  (Particulate  Emissions 
from  Industrial  Proc(;.ss  ()])erations):  7- 
1100-1 108  Del.  C.ode  Regs  ^  1.2  (.Sidfur 
Dioxide  Emissions  from  Fuel  Burning 
l'i(pnj)ment);  7-1100-1100  D(;l.  (keile 
Regs  1.4  (Emi.ssions  of  .Sulfur 
Compounds  From  Industrial 
Operations):  7-1100-1114  Del.  Code 
Regs  §  1.3  (Visible  Emissions):  7-1100- 
1124  D(;l.  (iode  R(;g.s  ^1.4  (Control  of 
Volatile  Organic  (k)m])ound  lunissions): 
and  7-1100-1142  D(;l.  Code  Regs  2.3.5 
(.Specific  Emission  (iontrol 
R(;c|uirements).  The.se  provisions 
])rovide  exemptions  to  the  emission 
limitations  during  startup  and 
shutdown  when  "tin;  emissions  *  *  * 
during  start-up  and  shutdown  are 
governed  by  an  o})eration  ))(;rmit  issued 
|)ursuant  to  the  j)rovi.sif)ns  of  2.0  of  7  DE 


""■I’dlilion  ;il 


Admin.  Ccxle  1102.”  (F.g.,  7-1100-1104 
Del.  Code  R(;gs  §  1.5.) 

The  Petitioner  ohj(;ct{;d  to  these 
provisions  h(;cau.s(;  thev  provide  a  state 
official  with  the  discretion,  through  the 
permitting  process,  to  ex(;m|)t  sourc(;s 
from  otherwi.se  api)lical)le  .SIP  emission 
limitations  or  to  set  alt(;rnative 
limitations  for  periods  of  startup  and 
shutdown.  The  Petitioner  argued  that 
such  discr(;tion  is  not  p(;rmi.ssil)le 
because  the  i'.AA  and  the  EPA’s 
interpretation  of  the  CAA  in  the  .S.SM 
Policy  reepnre  that  all  such  excess 
emi.ssions  lx;  tr(;at(;d  as  violations. 
Mor(;over,  the  Petitioner  argued  that  any 
alt(;rnative  limits  for  pericxis  of  startup 
and  shutdown  created  by  the  state 
official  through  tlu;  ])ermitting  i)rocess 
do  not  meet  the  re()uirements  of  the  Act 
and  the  EPA’s  SSM  Policy,  because 
there  is  no  re(juir(;ment  in  the  ])rovision 
that  the  limits  he  narrowlv  tailor(;d. 
source-specific,  created  in  consultation 
with  tin;  EPA,  and  ap|)rt)ved  into  the 
D(;laware  .SIP  by  the  EPA. 

1).  The  EPA’s  fival nation 

The  EPA  agr(;es  that  tlu;  (iAA  do(;s  not 
allow  for  (;xem])tion.s  from  otherwise 
applicable  .SIP  (;mi.ssion  limitations. 
whi;ther  automatic  or  through  the 
(;x(;rci.s(;  of  a  stale;  official’s  dise;retion.  In 
accordance;  with  the;  re;epni'e;me;nt.s  e)f 
(iAA  se;e:lie)n  1  l()(ii)(2)(A),  .SIPs  must 
e:ontain  emissieen  limit.itieens  <mel.  in 
ae:e:e)rel:me:e;  with  the  ele;finitie)n  e)f 
"emissie)!!  Iimitatie)n.s”  in  (lAA  se;e:lie)n 
3()2(k),  seie;h  e;missie)n  limiliitieens  must 
he;  e:e)ntinue)us.  Thus,  any  e;xe:e;ss 
e;mi.ssie)ns  ahewe  the  level  e)f  the 
a])])lie;id)le;  e;missie)n  limitiitieen  imist  he; 
e:e)nsiele;re;el  vieelatieuis,  whethe;r  eer  not 
the;  state  e;le;e:ts  te;  e;xere:i.se;  its 
e;nfe)re:e;me;nt  eli.se;re;lie)n.  .SIP  j)re)visie)ns 
that  e;reale  exem])tions  such  that  the; 
exe:ess  e;missie)ns  eluring  steirteip  anel 
shutelown  e:oidel  he;  ele;e;me;el  not  a 
vie)lation  e)f  the  ai)])lie:ahle  e;missie)n 
limitations  are;  ine:e)nsiste;nt  with  the 
fnnelamental  re;epnre;ments  e)f  the;  (^AA 
with  resi)ee;t  te;  e;mi.ssie)n  limit.etieens  in 
SIPs. 

The;  EPA  lx;lie;ve;s  that  the;  seven 
pre)visie)ns  raiseel  hv  the  Petitie)ne;r  :ire 
impe;rmissihle;  lx;e;ause;  the;y  eire; 
unhe)unele;el  elire;e;te)r’s  elise:retie)n 
pre)vi.sie)ns.  e:re;ate;el  Ihreeeigh  the;  state: 
])e;rmitting  pre)gnnn.  in  whie:h  steite 
e)ffie:ials  are;  ])re)viele;el  unhe)unele;el 
elise:re;tie)n  te)  .se;t  alte;rnative;  limits  :inel 
e;e)idel  the;re;fe)re:  preeviele;  an  e)utright 
exe;mptie)n  from  the  e;missie)n 
limitatieuis.  In  e;ae:h  e)f  the;  jereevisieuis 
raiseel  by  the;  Pe;titie)ne;r,  an  exe;m|)tie)n 
freem  the  .SlP’s  e;missie)n  limitations 
eluring  pe;rie)els  eef  .stiirtup  anel  shutelenvn 
is  automatie:ally  grante;el  if  the  jK;rmit  te; 
whie;h  the;  se)ure:e;  is  sul)je;e:t  has  terms  ejr 


e:e)nelitie)ns  ge)ve;rning  e;missie)ns  eluring 
startii])  anel  shiiteleewn.  The:  .SIP 
|)re)visie)ns  the;re;fe)re;  ve:st  state;  e)ifie;i:ds 
with  the;  unilatenil  pe)we;r  te;  e;stiil)lish 
altern.itive;  limits.  e)r  to  e:re;iite;  em 
e;xe;mption  idtogether.  in  i)e;rmits  hv 
ele;e;ming  sue:h  perieeels  eef  e;xe:ess 
e;missie)ns  eluring  stiu'tu])  iinel  shuteleewn 
|x:i'missihle;.  \Ve;re;  the  state  te)  e;xe;re:i.se: 
its  elise:re;tie)n  anel  ele;e:iele;  eui  a  e:a.se;-hv- 
e:ase  basis  that  sue:h  an  e;ve;nt  was  ne)t  ei 
vieelatieui  e)f  the;  emissie)!)  liniitatie)ns.  the; 
Id’A  anel  e:itizens  e:e)ulel  he;  ])re;e:luele;el 
fre)m  e;nfe)re:emenl.  Me)!’!;  ienpeertaeitlv, 
he)we!ve;r.  a!i  e:xe;!nptie)!i  fre)!n  the; 
e;!nissie)!i  lienitatieeeis  is  i!n])e;r!ni.ssil)le;  iei 
the;  first  insta!ie:e,  anel  these  ])re)visie)!is 
])i!r])e)rt  te)  authe)rize;  st;!te  e)ffie:ials  i!i  the; 
jeermittieig  e;e)nte;xt  te)  grant  si!e;h 
e;xe;!nptie)!is.  The;se  ])re)visie)ns  the;re;fe)r); 
i!!ieler!!ii!ie;  the;  .SIP’s  eenissie)!! 
li!!iitiitie)!is  a!iel  the  e!nissie)!is 
reel!!e:tie)!is  the;y  are;  inte;!iele:el  te)  ae;hie;ve; 
anel  re;!iele;r  theen  less  e;nfe)re:eal)le!  hv  the; 
Id’A  !)!’  thre)Ugh  a  e:itize;n  sieit.  The;  EPA 
h);lie;ve;s  that  the:  i!ie:h!sie)!i  e)f 
i!isnffie:ie!itly  hejueieleel  elire:e:te)r’s 
eli.se:re;tie)!i  ))re)visie)!is  in  7-Tl ()()-ri()4 
Del.  Cexle  Re;gs  ^1.5.  7- 11 00-1  105  Del. 
Cexle  Re;gs  (^1.7,  7-1100-1108  Del.  Coele; 
Re;gs  1.2,  7-Tl 00-1100  Del.  (ie)ele;  Re;g.s 
1.4.  7-1100-1114  Del.  Ceeele;  Re;gs  §1.3. 
7-1100-1124  Del.  Coele  Re;gs  §1.4,  anel 
7-110t)-1142  De;l.  Cexle  Re;gs  §2.3.5  is 
thus  i!  si!l)sta!itii!l  i!i!!ele;ep!i!e;y  aeiel 
re;nele;rs  the;se  spe;e:ifie:  .SIP  pre)visie)ns 
i!!i])e;r!!iissil)le;  fe)r  this  re!ase)!i. 

hi  <!ilditie)!i,  the  Id’A  i!gre;e;s  with  the 
Pe;titie)!ier  that  while;  the  CAA,  as 
i!!te;rpre;teel  in  the  EPA’s  .S.SM  Polie:v. 
alle)ws  stateis  to  se;t  se)i!re;e  e:;!te;ge)ry- 
spe;e:ifie:  alte;rnative;  e;!!iission  lienitatieeeis 
!)!’  e)ther  foreeis  e)f  e;nfe)re:eal)le  e:e)ntre)l 
!!!easure;s  or  tee:hniep!es  that  apply 
elnrieig  perioels  e)f  startup  anel  shuteleewn. 
sne:h  alte;rnative  lienitatiexis  are  eenly 
pe;r!nitte;el  in  a  narreew  set  e)f 
e;ire;umsta!ie:e;s  aeiel  must  he 
ae:e:e)mpli.sheel  through  the  apj)re)])riate; 
.SIP  pre)e:ess  (sne  se;e:tie)n  Vll.A  of  this 
!ie)tie:e.)  The)se;  alteniietive  lienitatieens 
enust  he  ele;vele)])e;el  in  e:e)nsultatie)n  with 
the  EPA  a!iel  eeinst  he  aj)])re)veel  by  the; 
EPA  i!ite)  the  .SIP.  The;  pre)visie)!is  of 
Delaweere’s  SIP  raiseel  hv  the;  Pe;tilio!ie;r 
pur])e)rt  te)  authe)rize  the  state  te) 
e;.stahlish  alteirei.etive  limitatie)!is  fe)r 
e;xe:e;ss  emissiexis  eluring  ])e;rie)els  e)f 
startup  i!!iel  shutele)wn  (e)r  to  exe;!n])t 
thee.se;  eenissieeeis  alte)ge;the;r.  as  elise;usse;el 
aheeve;)  e)!i  a  e:a.se-l)y-e:ase  basis  i!i  the; 
perenittieig  j)re)e:e;,ss,  anel  the;  ])re)visie)!is 
ele)  !ie)t  re;ep!iri;  the;  state;  te)  e:e)nsult  with 
the  liPA  !)!’  have  the)se;  alternative  lieeiits 
appre)veil  by  the  EPA  into  the  .SIP.  The; 
EPA  l)e;lie;ve;s  that  the;  i!ie:lusie)!i  of 
pre)e;e;sse;s  to  establish  alternative  lienits 
fe)!’  se)!ne  .se)nre:e;s  anel  i!i  regard  to  .seeme 
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])()llutiints  in  a  manner  that  (l(U!s  not 
conform  with  the  recinireimmts  of  tin; 

Act  as  inter])reted  in  the  EISA's  SSM 
I’olicv  in  7-1 100-1 104  IDel.  ('.ode  Regs 
S  1.. '1  ,'7-1 100-1  lO.'l  Ilel.  Code  Kegs 
7-1 1 00-1 1 08  Did.  Code  Regs  1 .2,  7- 
1100-1100  Del.  Code  Regs  §1.4.  7- 
1100-1114  Del.  Code  Regs  §1.3,  7- 
1 1 00-1 124  Del.  Code  Regs  §  1 .4.  and  7— 
1100-1142  Del.  ('.ode  Regs  §2..'$..')  is  thus 
a  snhstantial  inadi!(|uacy  and  renders 
these  s])(!cific  .SIP  ])rovisions 
imi)ermissihle.  in  addition  to  the 
creation  of  nnhonnded  discriOion  in  a 
state  official. 

c.  The  I'iPA's  Proi)osal 

The  EPA  ])ro])oses  to  grant  the 
Petition  with  res])ei:t  to  7-1100-1104 
Del.  Code  Regs  §  T.'j.  7-1  lOO-llO.'")  Del. 
Code  Regs  §1.7.  7-1100-1108  Del.  Code 
Regs  §  1.2.  7-1100-1109  Del.  Code  Regs 
§1.4,  7-1100-1114  Del.  Code  Regs  §1.3. 
7-1 1 00-1 1 24  Del.  Code  Regs  §  1 .4,  and 
7-1100-1142  Del.  Code  Regs  §  2. 3. .'5. 

The  EPA  believes  that  these  provisions 
allow  for  exemptions  from  otherwise 
a])plical)le  .SIP  emission  limitations,  and 
that  such  outright  exemptions  are 
inconsistent  with  the  fundamental 
re(|nirements  of  the  (iAA  with  res])ect  to 
emission  limitations  in  .SlPs  in  sections 
110(a)(2)(A],  110(a)(C),  and  302(k).  In 
addition,  the  aforementioned  ])rovisions 
each  allow  for  such  exemptions  through 
a  .state  official's  unilatiiral  exercise  of 
insufficiently  hounded  di.scretionarv 
authority  in  the  ])ermitting  ])rocess,  and 
such  provisions  are  inconsistent  with 
the  fundamental  reipiirements  of  the 
(;AA  with  res])ect  to  SlPs  and  SIP 
revisions.  Moreover,  the  discretion  in 
these  j)rovisions  also  allows  state 
officials  to  establish  alternative 
lanission  limitations  during  periods  of 
.startup  and  shutdown  through  a  jjrocess 
that  does  not  conform  to  the 
reiiuirements  of  the  Act  or  the  EPA’s 
SSM  Policy  with  regard  to  estahli.shing 
alternative  emi.ssion  limitations.  For 
the.se  reasons,  the  EPA  is  proposing  to 
find  that  the.se  provisions  are 
suhstantiallv  inade(|nate  to  meet  CAA 
re(|nir(!ments  and  thus  is  ])ro])osing  to 
issue  a  .SIP  call  with  respect  to  these 
])rovi.sion.s. 

2.  Di.strict  of  Columhia 
a.  Petitioner's  Analysis 

The  Petitioner  objected  to  five 
])rovi.sion.s  in  the  Di.strict  of  (iohnnhia 
(D.(i.]  .SIP  as  being  inconsistent  with  the 
CAA  and  the  EPA’s  S.SM  Policy.'"'  The 
Petitioner  first  objected  to  a  generallv 
ap])licahle  provision  in  the  D.C,.  .SIP  that 
allows  for  di.scretionarv  exem])tions 


(hiring  periods  of  maintenance  or 
malfunction  (D.C.  Mnn.  Regs.  tit.  20 
§  107.3).  The  jirovision  |)rovide.s  the 
Mayor  with  the  authority  to  ])ermit 
continued  o])eration  of  a  stationary 
source  when  air  pollution  controls  are 
shut  down  due  to  maintenance  or 
malfunction.  The  Petitioner  argued  that 
this  |)rovi.sion  could  provide  an 
exemption  from  the  otherwise 
ap))licahle  .SIP  emi.ssion  limitations,  and 
such  an  exemption  is  imj)ermi.s.sihle 
under  the  CAA  because  the  statute  and 
the  EPA’s  inter|)retation  of  the  CAA  in 
the  SSM  Policy  reiiuire  that  all  such 
excess  emissions  he  treated  as 
violations.  Moreover,  the  Petitioner 
objected  to  this  di.scretionarv  exemption 
because  the  Mayor’s  grant  of  permission 
to  continue  to  operate  during  the  ])eriod 
of  malfunction  or  maintenance  could  he 
interpreted  to  excu.se  excess  emi.ssions 
during  such  time  period  and  could  thus 
he  read  to  preclude  enforcement  by  the 
EPA  or  citizens  in  the  event  that  the 
Mayor  elects  not  to  treat  the  event  as  a 
violation.  Thus,  in  addition  to  creating 
an  imi)ermi,ssihle  exemption  for  the 
exce.ss  emissions,  the  Petitioner  argued, 
the  ])rovi.sion  is  also  inconsistent  with 
the  (;AA  as  interi)reted  in  the  EPA’s 
.S.SM  Policy  because  it  allows  the  Mayor 
to  make  a  unilateral  decision  that  the 
excess  emissions  were  not  a  violation 
and  thus  purports  to  bar  enforcement  for 
the  exce.ss  emissions  hv  the  liiPA  and 
citizens. 

.Secondly,  the  Petitioner  objected  to 
the  alternative  limitations  on  stationarv 
sources  for  visible  emissions  during 
periods  of  “.start-ii]),  cleaning,  soot 
blowing,  adjustment  of  combustion 
controls,  or  malfunction,”  (D.(k  Mini. 
Regs.  tit.  20  §()()().l)  and,  for  fuel- 
burning  equipment  placed  in  initial 
ojieration  liefore  januarv  1977, 
alternative  limits  for  visible  emissions 
during  startup  and  .shutdown  (D.C. 

Mim.  Regs.  tit.  20  §606.2).  The 
Petitioner  also  objected  to  the 
exemption  from  emission  limitations  for 
emergency  .standby  engines  (D.(T  Mnn. 
Regs.  tit.  20  §  80.6.1  (c)(2)).  The  Petitioner 
argued  that  these  provisions  could 
])rovide  exenqitions  or  deviations  from 
the  otherwi.se  apjilicahle  .SIP  emission 
limitations,  and  such  exemptions  are 
inqiermissihle  under  the  CAA  because 
the  statute  and  the  EPA’s  inter|)retation 
of  the  CAA  in  the  SSM  Policy  reiinire 
that  all  such  excess  emi.ssions  he  treated 
as  violations.  Moreover,  the  Petitioner 
argued  that  the  alternative  limits  do  not 
a])])ear  to  meet  the  criteria  for  a  .source 
category-specific  rule  as  permitted 
under  the  EPA’s  SSM  Policy 
interpreting  the  Act. 

Finally,  tlie  Petitioner  object ixl  to  the 
provision  in  the  D.C.  .SIP  that  provides 


an  affirmative  defense  for  violations  of 
visible  emission  limitations  during 
“unavoidable  malfunction”  (D.(k  Mini. 
Regs.  tit.  20  §()()(). 4).  The  Petitioniu 
objected  to  this  provision  because  the 
elements  of  the  defense  are  not  laid  out 
clearly  in  the  .SIP.  because  the  term 
"affirmative  defense”  is  not  defined  in 
the  .SIP.  and  finally,  the  Petitioner 
argues,  because  affirmative  defen.ses  for 
any  exce.ss  emi.ssions  are  whollv 
iiiconsi.stent  with  the  C.AA  and  should 
he  removed  from  the  .SIP. 

I).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  C.AA  does  not 
allow  for  exemptions  from  otherwi.se 
ajiplicahle  .SIP  emission  limitations, 
whether  automatic  or  through  the 
exerci.se  of  a  state  official’s  di.scretion.  In 
accordance  with  the  requirements  of 
(’.AA  section  Tl()(a)(2)(A),  SlPs  must 
contain  emission  limitations  and,  in 
accordance  with  the  definition  of 
“emission  limitations”  in  CAA  section 
3()2(k).  such  emission  limitations  must 
he  continuous.  Thus,  any  excess 
emissions  above  the  level  of  the 
a])])licable  emission  limitation  must  he 
considered  violations,  whether  or  not 
the  state  elects  to  exercise  its 
enforcement  discretion.  .SIP  provisions 
that  create  exemptions  such  that  the 
exce.ss  emissions  during  startup, 
shutdown,  load  change,  or  emergencies 
are  not  violations  of  the  a])])licahle 
emission  limitations  are  inconsistent 
with  the  fundamental  reiiuirements  of 
the  (iAA  with  resjiect  to  emission 
limitations  in  .SlPs.  The  EPA  believes 
that  the  inclusion  of  such  an  exemption 
from  the  emi.ssion  limitations  in  D.(k 
Mnn.  Regs.  tit.  26  §  107.3  is  thus  a 
substantial  inadequacy  and  renders  this 
.s])ecific  .SIP  provision  impermissible. 

The  EPA  beliiu'es  that  D.(k  Mini. 

Regs.  tit.  20  §  107.3  is  also 
imiiermissihle  due  to  an  nnhonnded 
director’s  di.scretion  provision  that 
])uri)ort.s  to  make  the  Mayor  the 
unilateral  arbiter  of  whether  the  excess 
emissions  in  a  given  event  con.stitute  a 
violation.  In  the  case  of  D.(].  Mim.  Regs, 
tit.  20  §  107.3,  the  provision  authorizes 
the  Mayor  to  iiermit  continued 
operation  at  stationarv  sources  without 
functioning  air  iiolliition  control 
equipment.  The  Mayor’s  grant  of 
permission  to  continue  to  ()|)erate 
during  the  period  of  malfunction  or 
maintenance  could  he  interpreted  to 
excn.se  excess  emissions  from  that  time 
period,  and  it  could  thus  he  read  to 
preclude  enforcement  by  the  EPA  or 
through  a  citizen  suit  in  the  event  that 
the  Mayor  elects  not  to  treat  the  event 
as  a  violation.  In  addition,  the  provision 
vests  the  Mayor  with  the  unilateral 
power  to  grant  an  exenqition  from  the 
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otherwi.se  applicable  .Sll’  emission 
limitation,  without  any  additional 
|)nl)lic  proce.ss  at  the  li.d.  or  lederal 
level,  and  without  any  bounds  or 
parameters  to  the  exercise  of  this 
discretion.  Most  importantly,  however, 
the  provision  purports  to  authorize  the 
Mayor  to  create  an  exem])tion  from  the 
emission  limitation,  and  such  an 
exemption  is  impermissihlc!  in  the  first 
instance.  .Such  a  director's  discretion 
provision  undermines  the  emission 
limitations  and  the  emissions 
reductions  thev  are  intended  to  achieve 
and  renders  them  less  enforc(!al)le  by 
the  Fl’A  or  through  a  citizen  suit.  The 
Id’A  believes  that  the  inclusion  of  an 
nnl)onmled  director's  discretion 
|)rovision  in  D.F,.  Mnn.  Regs.  tit.  20 
§  107.3  is  thus  a  substantial  inadequacy 
and  renders  this  specific  .SIP  provision 
impermissible  for  this  reason,  in 
addition  to  the  creation  of  an 
impermissihle  exemption. 

The  FPA  notes  that  while  the  C.AA 
does  not  allow  for  exemptions  for  excess 
emissions,  it  does,  as  discussed  in 
section  Vll.A  of  this  notice,  allow  states 
to  develop  alternative  emission 
limitations  or  other  forms  of  enforceable 
control  measures  or  t(!clnii(jnes  that 
apply  during  startup  or  shutdown.  The 
I’iPA  Ixdieves  that  emission  limitations 
in  .SIPs  should  generally  he  develojxul 
in  tlu;  first  instance  to  account  for  the 
tyj)es  of  normal  ojxnation  outlined  in 
li.C..  Mnn.  Regs.  tit.  20  ^OOO.l.  such  as 
cleaning,  soot  blowing,  and  adjustment 
of  combustion  controls.  The  D.(^  Mnn. 
Regs.  tit.  20  ^l^tiOO.l  and  000.2  do  not 
ajjpear  to  comply  with  the  C.AA's 
r(!(|nirements  as  interpretcul  in  the  EPA's 
.S.SM  Policy.  The  alternative  limitations 
on  stationary  .sources  for  visible 
(Muissions  during  periods  of  “start-np. 
cleaning,  soot  blowing,  adjustment  of 
combustion  controls,  or  malfunction.” 
(D.C.  Mnn.  Regs.  tit.  20  §000.1)  do  not 
comply  with  the  Act  and  tin;  EPA's 
policy  interpreting  the  Act.  because,  for 
instance,  they  do  not  apply  onlv  to 
"specific.  narrowly-defiiKHi  source 
categories  using  spcicific  control 
.strategies."  The  EPA  believes  that  the 
inclusion  of  these  alternative 
limitations,  which  do  not  comi)lv  with 
the  retpiirements  of  the  Act.  in  D.C,. 

Mnn.  Regs.  tit.  20  §§000.1  and  000.2  is 
thus  a  substantial  inadecpiacy  and 
renders  the.se  specific  SIP  provisions 
impermissihle. 

With  respect  to  the  Petitiomjr's 
objection  to  the  exemption  for 
emergencv  standhv  engines  (D.C.  Mnn. 
Kegs.  tit.  20  §  BO.'l.'l (c)(2)).  the  EPA 
disagnuis  that  this  provision  aj)j)li(!s  to 
an  exemj)tion  from  emission  limitations 
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during  startup,  shutdown,  or 
malfunction  periods.  In.stead.  this 
provision  applies  to  a  .s|)ecific  source 
ciitegorv  thcit  is  not  subject  to  control 
under  the  D.C.  SIP.  At  this  |)oint  in 
time,  the  .SIP  reflects  thiit  regnhition  of 
this  source  categorv  is  not  necessiirv  in 
the  .SIP  in  order  tt)  meet  the  applictihle 
retisonahly  iivailahle  control  technology 
(RACT)  retpiirements  or  other  CAA 
r(!(|nirement.s  in  this  area.  The  EPA 
therefore  disagnuis  with  Petitioner  that 
D.C,.  Mnn.  Regs.  tit.  20  §»().'■). 1(c)(2) 
renders  the  D.Ci.  SIP  suhstantially 
inachuiuate. 

Finally,  the  EPA  agrees  with  the 
Petitioner  that  tin;  affirmative  defen.se 
contained  in  D.(^  Mnn.  Kegs.  tit.  20 
§000.4  is  not  an  acceptable  affirmative 
defen.se  provision  under  the  (iAA  as 
inter])reted  the  EPA’s  S.SM  Policy. 
Although  the  EPA  believes  that 
narrowlv  drawn  affirmative  (Udenscis  are 
permitted  under  the  CAA  for 
malfunction  events  (.see  section  V11.I3  of 
this  notice),  tlu;  EPA’s  interpretation  of 
the  CAA  is  that  such  affirmative 
defenses  can  only  shield  the  source 
from  monetary  penalti(!s  and  cannot  he 
a  bar  to  injunctive  relief.  An  affirmative 
delen.sc!  ])rovision  that  pnri)ort.s  to  bar 
any  enforcement  action  for  injunctivi; 
ndief  for  violations  of  (anission 
limitations  is  inconsistent  with  the 
re(|nirement.s  of  CAA  .s(!ctions  113  and 
304.  Fnrtlnirmore,  the  .SIP  ])rovision  is 
deficient  hecau.se  while  it  ai)pears  to 
create  an  affirmative  defense,  it  does  so 
with  conditions  that  are  not  consistent 
with  the  criteria  that  the  EPA 
r(!cc)nnnends  in  the  .S.SM  Policv.  The 
EPA  acknowledges  that  the  .S.SM  Policy 
is  only  guidance  concerning  what  types 
of  .SIP  provisions  could  be  consistent 
with  the  requirements  of  the  CAA. 
Nonetheless,  through  this  rulemaking, 
the  EPA  is  ])ropo.sing  to  determine  that 
D.C.  Mnn.  Regs.  tit.  20  §000.4  does  not 
include  critiaia  that  are  sufficiently 
robust  to  (pialify  as  an  acciqjtahle 
affirmative  d(;fens(!  provision.  The  EPA 
helievixs  that  the;  inclusion  of  the 
complete  bar  to  liahilitv,  including 
injunctive  relief,  and  the  insufficiently 
robust  (inalifving  criteria  in  D.(k  Mnn. 
Regs.  tit.  20  §000.4  are  substantial 
inad(!(piaci(!S  and  remhir  this  spcicific 
.SIP  provision  impermissible. 

c.  The  EPA’s  Pro])o.sal 

The  EPA  pro])o.se.s  to  grant  the 
Petition  with  r(!sp(!ct  to  D.C.  Mnn.  Regs, 
tit.  20  §  107.3.  The  El’A  Ixdieves  that 
this  provision  allows  for  excanpt ions 
from  tin;  otherwise  applicable  .SIP 
emi.ssion  limitations,  and  that  such 
exempticHis  are  inconsi.stent  with  the 
fundamental  iHapiinaiKaits  of  the  CAA 
with  res])ect  to  emi.ssion  limitations  in 


.SIPs  in  sections  11 0(a)(2)(A). 

110(a)(2)(C).  and  302(k).  In  addition. 

D.C.  Mnn.  Regs.  tit.  20  §  107.3  allows  for 
such  an  exenqjtion  through  a  state 
official’s  unilateral  exercise  of 
discretionary  authority  that  is 
nnhonmhal  and  includes  no  additional 
])nhlic  prt)C(!ss  at  tlu;  D.C.  or  federal 
level,  and  such  provisions  are 
inconsi.stent  with  the  fundamental 
recpiirements  of  the  CAA  with  respect  to 
.SIPs  and  .SIP  revisions.  For  the.se 
reasons,  the  EPA  is  ])ro])osing  to  find 
that  D.C.  Mnn.  Regs.  tit.  20  §  107.3  is 
suhstaiitially  inacUiqnate  to  meet  C„\A 
recinirements  and  thus  jjroposing  to 
issue  a  .SIP  call  with  r(!S])ect  to  this 
provision. 

The  EPA  also  projKJses  to  grant  the 
Petition  with  res])ect  to  D.C.  Mnn.  Regs, 
tit.  20  §§  000.1  and  000.2.  The  EPA 
believes  that  section  000.1 
impermissibly  provides  an  alternative 
visible  emission  limitation  to  stationary 
sources  during  jieriods  of  malfunction 
and  (hiring  planned  maintenance 
events.  Furthermore,  while  sections 
000.1  and  000.2  ajiprcqiriatelv  jnovide 
alternative  visible  emission  limitations 
only  during  periods  of  startup  and 
shutdown,  both  sections  apjily  to  a 
broad  category  of  sources  and  are  not 
narrowly  limited  to  a  .source  categorv 
enqiloying  a  specific  control  .strategy,  as 
recjuired  by  the  C.AA  as  interpreted  in 
the  I'lPA’.s  S.SM  Policv.  For  these 
reasons,  the  EPA  is  proposing  to  find 
that  D.C.  Mnn.  Regs.  tit.  20  §§000.1  and 
000.2  are  suhstantially  inadecpiate  to 
meet  ('AA  recpiirements  and  is  thus 
proposing  to  issue  a  .SIP  call  with 
respect  to  these  jirovisions. 

The  EPA  propo.ses  to  deny  the 
Petition  with  respect  to  D.C.  Mnn.  Regs, 
tit.  20  §  OO.'i. 1(c)(2).  The  EPA  disagrcHis 
that  this  provision  applies  to  an 
exemjition  from  emission  limitations 
during  startup,  .shutdown,  or 
malfunction  periods.  Rather,  this 
provision  applies  to  a  specific  .source 
category  that  is  not  subject  to  control 
under  the  D.C.  .SIP.  At  this  point  in 
time,  the  SIP  reflects  that  regulation  of 
this  source  category  is  not  neces.sary  in 
the  .SIP  in  order  to  meet  the  a])])licable 
RACT  re(jnirement.s  or  other  CAA 
recpiirements  in  this  area. 

Finally,  the  EPA  pro]3o.se.s  to  grant  the 
jietition  with  respect  to  D.C.  Mnn.  Regs, 
tit.  20  §()()(). 4  because  it  is  not  a 
])ermis.sihle  affirmative  defense 
provision  consistent  with  the 
recpiirements  of  the  CAA  and  the  EPA’s 
recommendations  in  the  EPA’s  .S.SM 
Policy.  By  jniriiorting  to  create  a  bar  to 
enforcement  that  apjdies  not  just  to 
monetary  ])enalties  hut  also  to 
injunctive  relief,  this  jirovision  is 
inconsistent  with  the  reejuirennents  of 
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(;AA  sections  113  and  304.  13y  not 
including  sufficient  criteria  to  assure 
that  sources  .setiking  to  rai.se  the 
afiirniative  defen.se  have  in  fact  been 
])roperly  designed,  maintained,  and 
oi)(!rated.  and  to  assure  that  sources 
have  taken  all  appropriate  steps  to 
niiniinize  excess  eini.ssions.  the 
])rovision  akso  fails  to  he  sufficiently 
narrowly  drawn  to  ju.stify  shielding 
from  monetary  ])enalties  for  violations. 
Tims,  this  provision  is  not  appropriate 
as  an  affirmative  defen.se  ])rovision 
hecau.se  it  is  inconsistent  with 
fnmlamental  re(]uirements  of  the  (iAA. 
For  these  reasons,  the  EPA  is  proposing 
to  find  that  this  provision  is 
substantially  inadecjuate  to  meet  (iAA 
r(;(|uirements  and  thus  proposing  to 
issue  a  SIP  call  with  respect  to  this 
provision. 

3.  Virginia 

a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  a  generally 
a])plical)le  provision  in  the  Virginia  SIP 
that  allows  for  discretionary  exemptions 
during  periods  of  malfunction  (9  Va. 
Admin.  Code  S  r)-2{)-18()((:)). First, 
the  Petitioner  objected  because  this 
provision  provides  an  exem])tion  from 
the  otlunwise  applicable  .SIP  emission 
limitations,  and  such  an  exemption  is 
impermissible  under  the  C.AA  because 
the  statute  and  the  EPA’s  int(M'])retation 
of  the  ('AA  in  the  .SSM  Policy  ixKinire 
that  all  such  excess  emissions  be  treated 
as  violations,  'riie  P(;titioner  argued  that 
the  C’AA  and  the  EPA’s  interjjretation  of 
the  CAA  in  the  S.SM  Policy  re(|uire  that 
all  such  excess  emissions  be;  treated  as 
violations. 

.Second,  the  Petitioner  objected  to  the 
discretionarv  exemption  for  excess 
emis.sions  during  malfunction  because 
the  provision  gives  the  state  the 
authority  to  determine  whether  a 
violation  “shall  be  judged  to  have  taken 
place’’  (9  Va.  Admin.  Code  §  .'1-20- 
18()(C]).  The  Petitioner  argued  that  this 
provision  could  be  read  to  i)rechide 
enforcement  by  the  EPA  or  citizens  in 
the  event  that  the  state  elects  not  to  treat 
the  event  as  a  violation,  'rhns,  in 
addition  to  creating  an  imjjermissible 
exemption  for  the  (ixce.ss  emissions,  the 
P(!titioner  argued,  the  ])rovision  is  akso 
inconsistent  with  the  (]AA  and  the 
EPA’s  S.SM  Policy  because  it  allows  the 
state  to  make  a  unilateral  decision  that 
the  excess  emissions  were  not  a 
violation  and  thus  ])urports  to  bar 
enforcement  for  the  excess  emissions  hv 
the  EPA  and  citizens. 

Third,  the  Petitioner  argued  that 
while  the  regulation  provides  criteria. 


akin  to  an  affirmative  defense,  hv  which 
th(!  state  must  make  such  a  judgment 
that  tlu!  event  is  not  a  violation,  the; 
criteria  “fall  far  short  of  EPA  j)olicy’’ 
and  the  |)rovision  “fails  to  establish  anv 
])rocednre  through  which  tlu;  criteria  are 
to  be  evaluated." 

1).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  (iAA  does  not 
allow  for  exem])tion.s  from  otherwise 
applicable  .SIP  emission  limitations, 
whether  automatic  or  through  the 
exercise  of  a  state  official’s  discretion.  In 
accordance;  with  the  recjuirements  of 
CiAA  .s(;ction  n()(a)(2)(A).  .SIPs  must 
contain  emission  limitations  and.  in 
accordance  with  the  definition  of 
“emission  limitations”  in  CAA  section 
3()2(k],  such  emission  limitations  micst 
be  continuous.  Thus,  any  excc;ss 
eini.ssions  above  the  level  of  the 
apjilicable  emission  limitation  must  be 
considered  violations,  whethca'  or  not 
the  state  elc;cts  to  exerci.se  its 
enforcement  discrcition.  .SIP  provisions 
such  as  9  Va.  Admin,  (iode  §  .'5-20- 
180(G)  that  create  exemiitions  by 
authorizing  the  state  to  determine  that 
the  excess  eini.ssions  during  startup, 
shutdown,  load  change,  or  emergencies 
are  not  violations  of  the  applicable 
emi.ssion  limitations  are  inconsistent 
with  the  fundamental  reciuirements  of 
the  C.AA  with  respect  to  emi.ssion 
limitations  in  .SIPs.  'I’he  EPA  believes 
that  the  inclusion  of  such  an  exemiition 
in  9  Va.  Admin,  (’.ode  §  .'5— 20-1 80(C)  is 
thus  a  substantial  inadcicinacy  and 
renders  this  specific  .SIP  inovision 
impermissible. 

The  EPA  believes  that  t)  Va.  Admin. 
(k)de  S  .'5-20-1 80(C)  is  also 
imjiermissihle  due  to  the  inclusion  of  a 
director’s  discretion  jirovision  that 
purports  to  make  the  state  official  the 
unilateral  arbiter  of  whether  the  excess 
emis.sions  in  a  given  malfunction  event 
constitute  a  violation.  In  the  case  of  9 
Va.  Admin,  (iode  §  .'5-20-1 80(C),  the 
jirovision  authorizes  the  .state  official  to 
judge  that  “no  violation”  has  taken 
place.  The  provision  therefore  vests  the 
state  official  with  the  unilateral  power 
to  grant  an  exemj)tion  from  the 
otherwise  a])plicable  .SIP  emi.ssion 
limitation,  without  any  additional 
public  proc(;s.s  at  the  state  or  federal 
level.  By  deciding  that  an  exceedance  of 
the  emission  limitation  was  not  a 
“violation,”  (;xerci.se  of  this  discretion 
could  |)reclude  enforcement  by  the  EPA 
or  the  public  who  may  not  agree  with 
that  conclusion.  Most  im])ortantlv. 
however,  the  provision  ]mrports  to 
authorize  the  state  official  to  create  an 
exemption  from  the  otherwise 
ap})licahle  .SIP  emi.ssion  limitation,  and 
such  an  exemption  is  impermissible  in 


the  first  instance.  .Such  a  director’s 
discretion  provision  nntlermines  the 
emi.ssion  limitations  in  the  .SIP  and  tin; 
emissions  reductions  that  they  are 
int(;nded  to  achieve  and  renders  th(;m 
le.ss  enforceable  by  the  EPA  or  through 
a  citizen  suit.  The  EPA  believes  that  the 
inclusion  of  a  director’s  discretion 
])rovision  in  9  Va.  Admin,  (iode  §.'5—20- 
180(C)  is  thus  a  substantial  inadeciuacy 
and  renders  this  .s])ecific  .SIP  provision 
impermissible  for  this  rea.son,  in 
addition  to  the  creation  of  an 
imj)ermi.ssil)le  exemption. 

Finally,  the  EPA  agrees  with 
Petitioner  that  although  the  exemjjtion 
requires  that  certain  conditions  must  h(; 
met  by  the  .source,  the  conditions  .set 
forth  in  the  j)rovi.sion  do  not  render  it 
an  acceptable  affirmative  defense 
provision.  The  Petitioner  is  correct  that 
9  Va.  Admin.  Code  §  .'5-20-1 80(('j)  is  not 
an  acce]jtahle  affirmative  defense 
provision  under  the  CiAA  as  interpreted 
in  the  EPA’s  S.SM  Policy.  Although  the 
EPA  believes  that  narrowly  drawn 
affirmative  defenses  are  permitted  under 
the  C.AA  for  malfunction  events  (.see 
section  VII. B  of  this  notice),  the  EPA’s 
interpretation  of  the  CAA  is  that  such 
affirmative  defenses  can  only  shield  the 
source  from  mon(;tary  ])enalties  and 
cannot  he;  a  bar  to  injunctive  relief.  An 
affirmative  defense  provision  that 
])nr])orts  to  bar  any  enforcement  action 
for  injunctive  relief  for  violations  of 
(;mi.s.sion  limitations  is  inconsistent 
with  the  requirements  of  CAA  .sections 
113  and  304.  Furthermore,  Virginia’s 
.SIP  provision  is  deficient  hecan.se  even 
if  it  attemjjts  to  create  an  affirmative 
defense  rather  than  an  automatic 
exemption  from  the  emi.s.sic)n 
limitations,  it  does  so  with  conditions 
that  are  not  consistent  with  the  criteria 
that  the  EPA  recommends  in  the  SSM 
Policy.  The  EPA  acknowledges  that  the 
.SSM  Policy  is  only  guidance  concerning 
what  types  of  .SIP  ])rovi.sions  conld  he 
consistent  with  the  requirements  of  the 
(’AA.  Nom;theles.s,  through  this 
rulemaking,  the  EPA  is  pro|)o.sing  to 
determine  that  9  Va.  Admin.  Code  §5- 
2()-18()((i)  does  not  include  criteria  that 
are  sufficiently  robust  to  (jualifv  as  an 
acceptable  affirmative  defense  provision 
under  the  (iAA.  The  EPA  believes  that 
the  inclusion  of  the  com])h;te  bar  to 
liability,  including  injunctive  relief,  and 
the  insufficientlv  robu.st  (lualifving 
criteria  in  9  Va.  Admin,  (’ode  §.'5-20- 
18()((j)  are  .substantial  inadeciuacies  and 
render  this  .sj)ecific  .SIP  provision 
impermissible. 

c.  The  EPA’s  Proposal 

The  EPA  pro]K).se.s  to  grant  the 
Petition  with  respect  to  9  Va.  Admin. 
(k)de  §  .'5-20-1 8()(C).  The  EPA  believes 
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.hilt  this  ])rc)vision  allows  lor  an 
ex(;ni])tion  Iroin  the  otherwise 
a))|)li(:ahle  SIP  emission  limitations,  and 
that  such  exemptions  are  iiKxmsistent 
with  the  fundamental  re(inirements  of 
thedAA  with  respect  to  emission 
limitiitions  in  SIPs  in  sections 
1  l()(a)(2)(A).  n()(a)(2)((:),  and  .3()2(k).  In 
addition.  9  \'a.  Admin.  C^ode  §  .')-2()- 
1H()((1)  allows  for  such  an  exemption 
through  a  state  official's  mhliiteral 
exerci.se  of  discretionary  authority  that 
includes  no  additiomd  public  jirocess  at 
the  state  or  federal  level,  and  .such 
|)rovisions  are  inconsistent  with  the 
fundamental  requirements  ofthef^AA 
with  respect  to  SIPs  and  SIl^  revisions. 

Moreover,  even  if  the  EPA  were  to 
consider  9  Va.  Admin.  Code  .'>-20- 
180(Cd  as  providing  for  an  affirmative 
defense  rather  than  an  automatic 
exenqition.  the  provision  is  not  a 
permissihle  affirmative  defense 
provision  consistent  with  the 
recpiirements  of  the  CAA  as  intei  jireted 
in  the  EPA's  recommendations  in  the 
Id’A’s  SSM  Policy.  11  v  |)uri)orting  to 
create  a  bar  to  enforcement  that  applies 
not  just  to  monetary  iienalties  hut  also 
to  injunctive  relief,  this  jirovision  is 
inconsistent  with  the  reipiirements  of 
CAA  sections  11.3  and  ,304.  llv  not 
including  sufficient  criteria  to  assure 
that  sources  seeking  to  rai.se  the 
affirmative  defen.se  have  in  fact  been 
properly  designed,  maintained,  and 
o|)erat(!d.  and  to  ensure  that  sources 
have  taken  all  aiipropriate  steps  to 
minimize  excess  emi.ssions.  the 
provision  also  fails  to  he  sufficiently 
narrowly  drawn  to  justify  shielding 
from  monetary  jienalties  for  violations, 
'rims,  this  provision  is  not  a])])roj)riate 
as  an  affirmative  defense  jnovision 
because  it  is  inconsi.stent  with 
fundamental  retiuireinents  of  the  CAA. 

For  the.se  reasons,  the  EPA  is 
jiroposing  to  find  that  this  provision  is 
substantially  inadecpiate  to  meet  CAA 
re(]uirenients  and  thus  proposing  to 
issue  a  SIP  call  with  respect  to  this 
provision. 

4.  West  Virginia 
a.  Petitioner’s  Analysis 

The  Petitioner  made  four  tvpes  of 
objections  identifying  inadecpiacies 
regarding  startu|).  shutdown,  and 
malfunction  provisions  in  West 
Virginia’s  SIP.'  First,  the  P(!titioner 
objected  to  thnu!  s|)ecific  provisions  in 
the  West  Virginia  SIP  that  allow  for 
automatic  exem})tions  from  emission 
limitations,  standards,  and  monitoring 
and  recordkeej)ing  retpiirements  for 
(!xcess  tmii.ssion  during  startup. 
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shutdown,  or  malfunction  (W.  Va.  ('ode 
R.  §4.'>-2-9.1,  W.  Va.  Code  R.  S4'>-7- 
1()..3.  and  W.  Va.  Code  R.  55  4.'>-4()- 
lOO.H).  The  Piititioner  ohjeilcul  because 
all  three  of  these  |)rovisions  ])rovide 
exemptions  from  the  otluirwise 
applicable  SIP  emission  limitations,  and 
such  exemi)tions  are  inconsistent  with 
the  recpiirements  of  the  CAA  as 
interpreted  in  the  El’A’s  SSM  Policy. 

The  Petitioner  argued  that  the  C.AA  and 
the  EPA's  interpretation  of  the  CAA  in 
the  SSM  Policy  recpiire  that  all  such 
excess  emissions  he  treated  as 
violations.  The  Petitioner  also  objected 
to  all  three  of  these  provisions  because, 
by  providing  an  outright  exenqition 
from  otherwise  applicable  recpiirements, 
the  state  has  defined  the.se  excess 
emi.ssions  as  not  violations,  thereby 
])rec:lucling  enforc:ement  by  the  EP/\  or 
catizens  for  the  exc:ess  emissions  that 
would  otherwise  he  violations. 

Secxmcl,  the  Petitioner  objected  to 
seven  cli.sc:reticmarv  exein])ticm 
provisions  hec:au,se  these  provisions 
provide  exemptions  from  the  otherwise 
ap]>lic;al)le  SIP  emi.ssicm  limitations,  and 
suc:h  exemptions  are  imperniissihle 
under  the  C^AA  because  the  statute  and 
the  I'iPA’s  inter])retaticm  of  the(T\A  in 
the  SSM  Polic:v  recpiire  that  all  suc:h 
exc:ess  emissions  he  treated  as 
violations,  rhe  Petitioner  noted  that  the 
provisions  allow  a  .state  official  to  “grant 
an  exc:epticm  to  the  otherwi.se  ap])lic:al)le 
visible  emissions  standards’'  clue  to 
“unavoiclahle  shortage  of  fuel”  or  “anv 
emergenc.y  situation  or  camclition 
c:reating  a  threat  to  public:  safetv  or 
welfare”  (W.  Va.  ("ode  R.  §4. '>-2-1 0.1). 
to  ])ermlt  excess  emissions  “clue  to 
unavoiclahle  malfunctions  of 
ecjuijmient”  (W.  Va.  Code  R.  ^4.'>-3-7.1. 
W.  Va.  Code  R.  «?4.'->-.''>-i:i.l.  W.  Va. 

Code  R.  S4.'‘>-(>-8.2,  W.  Va.  ("ode  R. 
J?4.'>-7-9.1,  and  W.  Va.  Code  R.  {5  4.3-10- 
9.1),  and  to  pcainit  exc:eeclance.s  where 
the  limit  c.annot  he  “.satisfied”  hec:ause 
of  “routine  inaintenanc:e”  or 
“unavoiclahle  malfunction”  (W.  Va. 

Code  R.  {5  4.3-21-9.3).  The  Petitioner 
argued  that  the.se  jirovisicms  could  he 
read  to  prec:lucle  enfc)rc;einent  by  the 
EPA  or  citizens  in  the  event  that  the 
state  c)ffic:ial  elects  not  to  treat  the  event 
as  a  violation.  Thus,  in  addition  to 
creating  an  imjiermi.ssihle  exemption  for 
the  exce.ss  emissions,  the  Petitioner 
argued,  the  .SlP’s  ])rc)vi.sicm.s  are  also 
inconsistent  with  the  CAA  as 
inter|)retecl  in  the  EPA’s  SSM  Policy 
hec:au.se  they  allow  the  state  c)ffic:ial  to 
make  a  unilateral  clec:i.sicm  that  the 
exc.ciss  emissions  were  not  a  violation 
and  thus  purport  to  bar  enforcement  for 
the  exce.ss  emissions  by  the  EPA  and 
c:itizen.s. 


Third,  the  Petitioner  ohjec;tecl  to  the 
alternative  limit  iinjm.secl  cm  hot  mix 
asphalt  jilants  during  jieriods  of  startup 
and  shutdown  in  W.  Va.  Code  R.  {5  4.3- 
3-3.2  hec;ause  it  was  “not  .snffic:iently 
ju.stified”  under  the  recpiirements  of 
source  c:ategory-spec:ific:  rules.  The 
Petitioner  argued  that  this  provision 
c:cmlcl  jirovicle  an  miacceiitahle 
deviation  during  periods  of  startu])  and 
shutdown  from  the  otherwi.se  applicable 
.SIP  emission  limitations,  and  .suc:h 
deviations  are  inqiermissihle  under  the 
(T\A  hec;ause  the  statute  and  the  EPA’s 
interpretation  of  the  CAA  in  the  .S.SM 
Pc)lic;y  recpiire  that  all  .suc:h  exc:es.s 
emissions  he  treated  as  violations. 
Moreover,  the  Petitioner  argued  that  the 
alternative  limits  do  not  apiiear  to  meet 
the  c:riteria  for  a  .scmrc:e  c;ategorv-.s])ec:ific; 
rule  as  ])erniittecl  under  the  Ac:t  as 
interpreted  in  the  EPA’s  SSM  Pc)lic:y. 

Fourth,  the  Petitioner  c)hjec;tecl  to  a 
cli.sc;retionarv  jirovision  allowing  the 
state  to  approve  an  alternative  visible 
emission  standard  during  startiqis  and 
shutdowns  for  manufacturing  procie.sses 
and  as.sc)c:iatecl  ojieraticms  (W.  Va.  ('.ode 
R.  {5  4.3-7-10.4).  The  Petitioner  argued 
that  suc:h  a  provision  “allows  a  decision 
of  the  state  to  |)rec;lucle  enfc)rc:einent  by 
I'iPA  and  c:itizens.” 

1).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  C.^A  does  not 
allow  for  automatic  exemptions  from 
otherwise  ap])lic:al)le  .SIP  emission 
limitations.  In  acc;c)rclanc;e  with  the 
recpiirements  of  ('Ay\  sec:ticm 
1  l()(a)(2)(.'\).  SIPs  must  contain 
emission  limitations  and,  in  ac:cc)rclanc:e 
with  the  definition  of  “emi.ssicm 
limitations”  in  (',AA  .sec;ticm  3()2(k), 

.suc:h  emi.ssicm  limitations  must  he 
continuous.  Thus,  any  exc:e.ss  emissions 
above  the  level  of  the  ap])lic:ahle 
emission  limitation  must  he  cionsidered 
violations  of  .suc;h  limitations,  whether 
or  not  the  state  elec:ts  to  exerc:i.se  its 
enforcxmient  discretion.  SIP  provisions 
that  c:reate  exeinjiticms  .suc:h  that  the 
exce.ss  emissions  during  startu]), 
shutdown,  or  malfunc:ticm  are  not 
violations  are  inc:cm.sistent  with  the 
fundamental  requirements  of  the  CAA 
with  respect  to  emission  limitations  in 
.SIPs.  Two  of  the  automatic;  exemption 
lirovisicms  identified  hv  the  Petitioner 
explic:itly  state  that  the  standards  shall 
not  aj)])l\’  or  that  c;ertain  operations 
“shall  he  exenqit”  during  periods  of 
.startup,  .shutdown,  malfunction,  or 
maintenance  (\V.  Va.  (’.ode  R.  {5  4.3-2- 
9.1.  \V.  Va.  Code  R.  {5  4.3-7-10.3).  The 
third  automatic:  exein])ticm  states  that 
recpiirements  for  monitoring, 
rec;c)rclkee])ing.  and  reporting  will  not 
apjily  under  c:ertain  c:irc:iimstanc:e.s  (VV. 
Va.  Code  R.  {5  4.3-40-100.8).  Suc:h  an 
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ex(!mption  would  affect  the 
enforceahility  of  the  eini.ssioii 
lindtations  and  thus  adversely  affects 
the  approvahility  of  the  (Muission 
limitations  tluan.selves.  Moreov(;r. 
failure  to  account  accnratcdy  for  excess 
(iinissions  at  sources  during  .S.SM  events 
has  a  broader  impact  on  NAAQ.S 
implenumtation  and  Sll’  planning. 
h(;cause  such  accounting  directly 
informs  the  devidopment  of  emissions 
inventories  and  emissions  modeling. 

The  exem])tions  therefore  provide  that 
the  resulting  exc(!ss  ennssions  will  not 
h(!  violations,  which  is  contrary  to  the 
re(|uirements  of  the  CiAA.  The  FPA 
hidieves  that  the  inclusion  of  such 
automatic  exemptions  from  emission 
limitations  in  W.  Va.  Code  R.  §4.'5-2- 
t).1.  VV.  Va.  Code  R.  §4.')-7-l().8.  and  \V. 
Va.  Code  R.  §  4.'5-4()-l  ()().«.  is  thus  a 
substantial  inadequacy  and  renders 
the.se  specific  SIP  ])rovisions 
impermissible. 

With  respect  to  the  Petitioner’s 
concern  that  these  exemptions  preclude 
enforcement  by  the  FPA  or  citizens,  the 
FPA  agrees  that  this  is  one  of  the  ca  itical 
reasons  why  such  provisions  an; 
im])(;rmissii)le  under  the  CAA.  By 
having  SIP  provisions  that  define  what 
would  otherwise  be  violations  of  the 
applicable  emission  limitations  as  non¬ 
violations.  the  state  has  effectively 
n(;gated  the  ability  of  the  FPA  or  the 
public  to  enforce  again.st  those 
violations. 

The  FPA  also  agrees  that  the  CAA 
(lo(;s  not  allow  for  discretionary 
(!xemptions  from  otherwi.se  ap])licahle 
SIP  emi.ssion  limitations.  As  noted 
above,  in  accordance  with  the 
nuiuirements  of  CAA  section 
n()(a)(2KA).  SlPs  must  contain 
emission  limitations  and.  in  ai:cor(lance 
with  the  definition  of  “emission 
limitations”  in  CAA  section  8()2(k). 
such  emission  limitations  must  be 
continuous.  Thus,  any  excess  emissions 
above  the  level  of  the  ap])licahle 
emission  limitation  must  be  considered 
violations,  whetluir  or  not  the  state 
elects  to  exercise  its  enforcement 
discretion.  SIP  ju’ovisions  such  as  VV. 

Va.  Code  R.  tj  4.'-i-2-l().  1.  W.  Va.  Code  R. 
§4.'')-8-7.1.  W.  Va.  Code  R.  §4.'5-.'i-18.1 . 
VV.  Va.  Code  R.  S4.'')-l)-8.2.  \V.  Va.  Code 
R.  S4,')-7-t).l,  W.  Va.  Code  R.  5?  48-10- 
9.1,  and  W.  \^i.  Cod(!  R.  4.'j-21-9.3  that 
create  exemptions  by  permitting  the 
.state  to  determine  that  the  excess 
emissions  during  startu]),  shutdown, 
load  change,  or  emergencies  are  not 
violations  of  the  a])plicahle  emission 
limitations  are  inconsi.stent  with  tin; 
fundamental  reciuirements  of  the  CAA 
with  respec:t  to  emi.ssion  limitations  in 
SIPs.  The  FPA  believes  that  the 
inclusion  of  these  discretionarv 


exemptions  in  the  .SIP  is  thus  a 
substantial  inadcKpiacy  and  renders 
thes(!  sj)ecific  .SIP  provisions 
im])ermi.ssihle. 

The  FPA  Indieves  that  VV.  Va.  Code  R. 
§4.'>-2-10.1.  VV.  Va.  Code  R.  S4.'5-8-7.1. 
VV.  Va.  Code  R.  §4.^i-.'l-18.1.  VV.  V^a. 

Code  R.  4}  4. '1-8-8. 2.  W.  \^a.  Code  R. 
§4.1-7-9.1.  VV.  Va.  Code  R.  §  4.'1-1 0-9.1 . 
and  VV.  Va.  Cod(!  R.  4}4.')-21-9.8  are  also 
impermissible  because  these  provisions 
purport  to  make  a  state  official  the 
unilateral  arbiter  of  whether  the  exce.ss 
emissions  in  a  given  malfimction. 
maintenance,  or  emergencv  event 
constitute  a  violation.  In  the  case  of  \V. 
Va.  Code  R.  §  4. '1-2-10. 1 ,  the  provision 
allows  the  state  official  to  “grant  an 
exception  to  the  t)therwi.se  ajjplicahle 
visible  emissions  .standards”  due  to 
“unavoidable  shortage  of  fuel”  or  “anv 
emergenc:y  situation  or  condition 
creating  a  threat  to  public  safety  or 
welfare.”  VV.  Va.  Code  R.  §4.'l-8-7.1 .  W. 
\^a.  Code  R.  §4.'1-.'1-18.1 .  W.  Va.  (x)de  R. 
5?4.'l-8-8.2.  VV.  Va.  Code  R.  §  4.'l-7-9.1 . 
and  VV.  \^a.  Code  R.  §4.'1-10-9.1  |)ermit 
excess  emissions  “due  to  unavoidable 
malfunctions  of  e(|id|)ment.”  The 
])rovi.sion  at  \V.  V^a.  Code  R.  §4.'1-21— 9.8 
])ermit.s  exccuulances  where  the  limit 
cannot  he  “satisfied”  because  of 
“routine  maintenance”  or  “unavoidable 
malfunction.” 

rluise  ijrovisions  authorize  the  state 
official  to  judge  that  violations  have  not 
occurred  (!ven  though  tlu;  emi.ssions 
exceeded  the  applicable  SIP  emission 
limitations.  The  SIP’s  ])rovisions 
therefore  vest  the  state  official  with  the; 
unilateral  power  to  grant  exemptions 
from  otherwi.se  a])])licable  SIP  emi.ssion 
limitations,  without  any  additional 
public  process  at  the  state  or  federal 
level.  By  deciding  that  an  exceedance  of 
the  emission  limitation  was  not  a 
“violation.”  exerci.se  of  this  discretion 
could  preclude  enforcement  by  the  FPA 
or  through  a  citizen  suit.  Most 
im])ortantly.  however,  the  provision 
])nr])orts  to  authorize  the  state  official  to 
create  an  exemption  from  the  otherwise 
applicable  SIP  emi.ssion  limitation,  and 
such  an  exemption  is  impermissible  in 
the  first  instance.  Such  a  director's 
discretion  provision  undermines  the 
emi.ssion  limitations  and  the  emissions 
reductions  they  are  inteiuhul  to  achieve 
and  renders  them  less  eidorceahle  hv 
the  FPA  or  through  a  citizen  suit.  The 
Id’A  believes  that  the  inclusion  of 
director’s  discretion  provisions  in  \V. 

Va.  Coch;  R.  §  4.'5-2-1().1 .  VV.  Va.  Code  R. 
§4.'5-.8-7.1.  VV.  Va.  Code  R.  S  4.'>-.'‘)-l  8. 1 , 
VV.  Va.  Code  R.  S4.'i-8-8.2,  VV.  Va.  Coile 
R.  t}4.'i-7-9.1,  VV.  Va.  Code  R.  S4.'’)-l()- 
9.1,  and  VV.  V^a.  Ciode  R.  §4.')-21-9.8  is 
thus  a  substantial  inadecpiacy  and 
renders  these  .sj)ecific  SiP  provisions 


impermissible  for  this  rea.son.  in  | 

addition  to  the  creation  of  an  j 

impermissihle  (exemption.  | 

The  FPA  notes  that  while  the  CAA  | 

does  not  allow  for  exemptions  for  excess  f 

emissions,  it  does,  as  di.scussed  in  I 

s(!ction  VILA  of  this  notice.  ])ermit  | 

states  to  (hivelop  alternative;  emission  F 

limitations  or  other  forms  of  enforceable  | 

control  measures  or  techniepies  that  I 

apply  during  startnp  or  shutdown.  VV. 

Va.  (iode;  R.  ^4.'i-8-8.2  and  \V.  \^a.  (iode 
R.  1^4. '1-2-10. 2  ' ' '  elo  not  appear  to 
com])ly  with  the  Act’s  reeiuirements  as 
inter|)r(;ted  in  the  FPA’s  .S.SM  Policy. 

The  alternative  smoke  and/or 
particulate  matter  limitation  on  hot  mix 
asphalt  j)lants  that  applies  during 
l)oriods  of  startup  and  shutdown  (W.  \^a. 

Ciode  R.  §4.'i-8-8.2)  does  not  com])ly 
with  the  CAA  as  interpreted  in  the 
FPA's  policy  because,  for  instance,  it 
does  not  apply  only  to  “specific, 
narrowlv-definetl  source  categories 
using  specific  control  strategies.”  ' VV. 

Va.  Code  R.  §  48-2-1 0.2.  which  allows 

fuel-hnrning  units  employing  Hue  gas  | 

(lesulj)hurization  systems  to  bypass 

such  systems  (luring  “n(!cessarv 

planned  or  unplanned  maintenance” 

and  j)rovides  an  alternative  limit  of  20- 

percent  o])acity  during  such  periods, 

<dso  does  not  comply  with  the  CAA  as 
inter])reted  in  the  fiPA’s  .S.SM  Policy. 

The  FPA  h(!lieves  that  such  special 
endssion  limitations  or  emi.ssions 
controls  may  he  ap])ropriate  during 
startu])  or  shutdown,  hut  other  modes  of 
norm.d  .source  o|)(;ration.  including 
maintenance,  should  he  accounted  for 
in  the  development  of  the  emission 
limitations  them.selves.  The  FPA 
heliev(;.s  that  the  inclusion  of  alternative 
limits  that  do  not  meet  the  reepdrements 
of  the  CAA  as  inter])ret(;d  in  the  FPA’s 
.S.SM  Policy  in  \V.  Va.  Code  R.  §48-8- 
8.2  and  \V.  Va.  Code  R.  §48-2-10.2  is 
thus  a  substantial  inadequacy  and 
renders  th(;.se  spiuafic  .SIP  provisions 
impermissible  for  this  rea.son. 

The  FPA  also  agreuis  that  the 
discretionary  |)rovi.sion  allowing  a  .state 
official  to  approve  an  alternative  visible 
emission  .standard  (luring  startups  and 
shutdowns  for  manufacturing  pr()(:e.s.s(!s 
and  as.sociated  ojjerations  (\V.  \^a.  Code 
R.  §  4.8-7-lt).4)  does  not  comply  with 
tin;  CAA  or  the  FPA’s  .S.SM  Policy 
inter])reting  the  (iAA.  Th(;.se  jjrovisions 
]mrport  to  authorize  the  .state  official  to 
establish  alternative  limits  for  (;xce.s.s 
emissions  during  p(;ri()(l.s  of  startiq)  and 
shutdown  (or.  potentially,  to  exempt 


' ' '  lln!  KI’A  ii()l(!S  thill  llio  I’clilioiuir  spiiciUciillv 
focusud  on  (ioncorn  with  W.  Va.  dodo  R.  S4,'i-2- 
10.1.  hill  tho  .siiiiM!  issiii!  idiocis  W.  Va.  (aidn  K.  Sd5- 
2-10.2. 
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those  iMiiissioiis  altogether)  on  a  ease-hv- 
case  l)asis.  and  these  provisions  do  not 
nuinire  tlie  state  official  to  consnlt  with 
th(!  FI’A  or  to  have  those  alternative 
limits  approvtul  by  the  FPA  into  the  SIP. 
contrary  to  the  FPA's  SSM  Policy 
inter))reting  tin;  r(ninir(;inents  of  the 
(iAA.  rhe  FPA  l)eli(!V(\s  that  tin; 
inclusion  ol  tlui.se  alternative 
limitations,  which  do  not  complv  with 
the  FPA’s  interpnitations  of  the 
nupiirements  of  theClAA.  in  \V.  Va. 

(lode  R.  ?i4.'>-3-3.2  and  \V.  Va.  (lode  R. 
^4.'>-7— 10.4.  is  thus  a  substantial 
inad(!(piacv  and  nmders  these  specific 
SIP  provisions  impermissihle. 

c.  The  FPA's  Proposal 

The  FPA  proposes  to  grant  the 
Petition  with  respect  to  \V.  Ya.  (lode  R. 
S4.')-2-0.1.  \V.  Ya.  (lode  R.  S4.''w-1().3. 
and  \V.  Ya.  (lode  R.  43-40-1  ()().».  The 
FPA  h(;liev(!S  that  each  of  these 
provisions  allows  for  automatic 
exemptions  from  the  otherwise 
a])|]lical)le  .SIP  (miission  limitations,  and 
that  such  exemptions  are  inconsisttmt 
with  the  fnndamental  recjiurements  of 
the  (lAA  with  res|)(!ct  to  emission 
limitations  in  .SlPs  as  re(|nired  bv 
sections  11 0(a)(2)(A).  1 10(a)(2)((l).  and 
302(k).  In  addition,  bv  creating  these; 
imp(;rmissible  exemptions,  the  state  has 
defin(;d  violations  in  way  that  would 
interfere;  with  e;ffe;e:tive;  e;nfe)re;e;me;nt  bv 
the  FPA  anel  citizens  fe)r  e;xe:e;ss 
e;mis.sie)n.s  elnring  the;.se;  e;ve;nts  eis 
j)re)viele;el  in  (lAA  s(;e:tie)ns  113  iinel  304. 
Fe)r  the;se;  re;ase)ns.  the;  FPA  is  preepeising 
te)  finel  that  the;se  j)re)visie)ns  are; 
substantially  inaele;e)nate;  te;  me;e;t  (lAA 
re;epure;me;nts  anel  thus  prope)sing  te; 
issue  a  .SIP  e:all  with  re;spe;e;t  te)  these 
l)re)visions. 

The;  FPA  prope).se;s  te)  grant  the 
Petitie)!)  with  re;spee;t  to  \Y.  Ya.  (le)eie  R. 

S4.3-2-10.1.  \Y.  Va.  Ce)ele;  R.  (^43-3-7.1. 
W.  Ya.  (loele;  R.  §  4.3-.3-1 3.1 .  W.  Ya. 

(le)ele  R.  §43-8-8.2.  \V.  Ya.  Coele  R. 
§4.3-7-0.1.  \Y.  Ya.  (le)de  R.  §4.3-10-9.1. 
anel  \Y.  Ya.  Ce)eie  R.  §4,3-21-9.3.  The; 
FPA  be;lie;ve;s  that  the:,se  ])rovisie)ns  alle)w 
fe)r  elise:retie)narv  exemptions  from 
e)the;rwise;  eipplie.ahle;  .SIP  emissieen 
limitations,  iinel  that  sue:h  exem|)tions 
are;  ine:e)nsiste;nt  with  the;  fnnelamentiil 
re;einireanents  e)f  the;  (lAA  with  re;sj)e;e:t  te) 
eanissie)!)  limitatie)ns  in  .SlPs  as  re;epiire;el 
by  se;e:tie)ns  1 10(ii)(2)(A),  T10(a)(2)((l). 
anel  3t)2(k).  In  aelefitie)n.  the;se;  pre)visie)ns 
alle)w  fe)r  e;xemptie)ns  thre)ngh  a  .state 
e)fficiars  nniliiteral  exe;re:i.se;  e)f 
eiise;re;tie)nary  anthe)rity  thiit  ine;luele;s  ne) 
aelelitie)nal  public  proce;ss  at  the  .state;  e)r 
fe;ele;ral  level,  anel  such  pre)visie)ns  are; 
inceensisteait  with  the  fnnelamental 
re;ejnire;me;nts  e)f  the;  (lAA  with  re;s|)e;e:t  to 
.SlPs  anel  .SIP  re;visie)ns. 


The;  FPA  alsei  ])re)pe).se;s  te)  grant  the; 
Pe;titie)n  with  re;.spe;e;t  te)  \Y.  Va.  (k)ele  R. 
§4.3-3-3.2.  \Y.  Ya.  (:e)ele;  R.  §4.3-2-10.2. 
anel  \Y.  Va.  (:e)ele;  R.  §4.3-7-10.4.  The;  \Y. 
Va.  (leeele;  R.  §43-3-3.2  a])plie.s  te)  ii 
l)ie)iiel  e:iite;ge)rv  e)f  .se)ure:e;.s  iinel  is  neit 
narreiwly  limite;ei  te)  ii  .se)nre:e;  e;iite;ge)rv 
thiit  ii.ses  ii  speeafic  eamtieil  strategv,  iis 
reepiireel  by  the;  liPA's  SSM  Pe)lie;y 
inte;rpre;ting  the;  (lAA.  .Similarlv,  \Y.  Ya. 
(aiele;  R.  §43-2-10.2  is  ine:e)nsiste;nt  with 
the  Id’A’s  .S.SM  Pe)lie:y  inte;r])re;ting  the; 
C.AA  l)e;e:anse;  it  is  iin  alte;rnative;  limit 
that  applies  elnring  perieiels  eif 
maintenanea;.  anel  sne:h  iilte;rniitive; 
limits  are  einly  ])e;nni.ssil)le  during 
pe;rie)ds  e)f  startup  anel  shiiteleiwn.  The; 

\Y.  Ya.  (loele  R.  §4.3—7—10.4  alleiws  state; 
eifficials  the  eliseaetiem  te)  e.stahlish 
altea  native  visible  emis.sie)ns  staneliirels 
elnring  .startup  and  shntelown  upeen 
iipi)lie:iitie)n.  This  pre)vi.sie)n  is 
inea)n.si.ste;nt  with  the  FPA's  SSM  Peelicy 
anel  reeejnirements  nneler  the;  Ae:t 
heeainse.  for  exiimi)le,  the;  emi.ssie)!) 
limitatieens  are;  ie;eiuire;el  te)  be;  eleve;le)])e;el 
in  e.onsnltiitiem  with  the;  FPA  anel  must 
be;  inedneleel  in  the;  .SIP  it.se;lf.  Fe)r  the;.se; 
reaiseens.  the  FPA  is  pre)|)osing  to  finel 
thiit  \Y.  Ya.  Ceule  R.  §4.3-3-3.2,  \Y.  Ya. 
(ioele;  R.  §4.3-2-10.2,  iinel  \Y.  Ya.  (loele 
R.  §4.3-7-10.4  ilia;  siibstiinliiillv 
inaeleiepiate  to  mea;t  (lAA  leupiirements 
iinel  is  thus  preipeising  te)  i.ssue;  a  .SIP  e:all 
with  re;.spe;e:t  te)  the;.se;  preivisions. 

E.  Aflhctad  Stales  and  I^ccd 
Jurisdictions  in  EPA  Uc<iion  iV 

1 .  Alahiima 

a.  Pe;titie)ne;r'.s  Analysis 

The  Petitione;r  e)hjee:te;el  te)  twe) 
generally  iip])lie;able  pre)vi.sie)ns  in  the 
Alabama  .SIP  that  alle)w  fe)r  disea e;tie)niirv 
e;xe;m])tie)n.s  elnring  startii]),  sluitele)wn. 
or  load  change  (Ala  Aehnin  (le)ile  Rule 

33.3- 3-14-.03(l)(h)(l)),  anel  elnring 
e;me;rgeneae;.s  (Ala  Aehnin  (a)ele  Rule; 

33.3- 3-14-.03(l)(h)(2)).i  >  '  '  Fir.st,  the; 

Pe;titie)ne;r  e)l)je;e;te;el  he;e:iui.se  be)th  e)f  the;.se 
])rovi.sie)n.s  proviele  (;xe;mptie)ns  from  the; 
e)therwi.se;  ap])lie:ahle  emission 
limitiitie)ns.  anel  .sne:h  exemptieens  iire; 
inea)nsi.ste;nl  with  the;  re;einire;me;nts  e)f 
the;  C.AA  iinel  the  FPA’s  SSM  Pe)lie:y.  The 
Pe;titie)ne;r  iirgiie;el  that  the;(;AA  anel  the 
FPA’s  inter])re;tiitie)n  e)f  the;  (lAA  in  the 


":‘l’(ai1i(iii  at  I7-1H. 

'"'IIk!  lll’A  iKilas  that  tlu;  I’atitioiiar  also 
i(l(Mitiri(Ml  st'veaal  additional  |>olhitaiit-s|)(a:ili(:  and 
soiii'ci!  calof^oiA-spocifie;  provisions  in  the;  Alabama 
.SIl’that  it  all(!”od  art!  inoonsistnnt  with  thoC.AA 
and  tin;  lil’A’s  .S.SM  Policy.  Ilownvor.  the;  P(;litioin;r 
did  not  r(;(|m;st  that  the;  liPA  addr(;ss  those;  SIP 
provisions  in  its  r(;iiu;dv  n;(pi(;st,  and  thus  the;  liPA 
is  iu)t  addr(;ssin^  those;  preevisieens  in  this  aeitiein. 
The;  liPA  in;iv  e;l(;e;t  tei  (;Viihiat(;  theise;  pren  isieins  in 
<1  l<ite;r  iiction. 


.S.SM  Pe)lit:v  rt;tinirt;  thiit  till  sne;h  t;xt:t;.ss 
etmissiems  he;  treatetel  as  violatiems. 

.St;e;e)ntl.  the  Petitieitier  t)l)je;t:te;tl  te)  the; 
elisea'e;tie)ni)ry  e;xe;m])tie)n.s  for  e;xe:e;.s.s 
e;)nis.sie)n.s  elnring  stiirtu]),  shtiteleewti.  e)r 
le)i)el  eliitnge;  thiit  are  also  pre;.se;nl  in  Alii 
Aehnin  (ieiele;  Rule  333-3-1 4-03(1  )(h)(l ) 
l)e;e;iiu.se;  the;  emissiems  elnring  snedi 
e;ve;nt.s  earn  be;  re;ii.se)nal)ly  aveiieleel.  The; 
Petitiemer  neiteel  that  siieli  e;ve;nt.s  iire 
part  e)f  normal  senirea;  eijieratiem  iinel  thiit 
anv  s])e;e:iiil  tre;atme;nt  e)i  e;xe:e;.ss 
eimissions  elnring  siie:h  e;ve;nts  must  be; 
justifieel  with  a  sheiwing  that  the;  e;xt:e;s.s 
e;mis.sie)ns  exnilel  neit  be;  iive)iele;el  threingh 
eiarefnl  planning  anel  ele;sign,  anel  that 
l)V])iis.sing  cemtreils  in  such  e;ve;nt.s  is 
nee;e;.ssiiry  tei  pre;vent  leiss  e)f  life. 

Iiersemal  injury,  eir  severe  j)rope;rty 
eliimage. 

Third,  the  Petitioner  eibjeedeel  te)  the; 
di.se;re;tie)nary  emergency  e;xemi)tie)n 
provisie)!)  that  also  is  present  in  Ala 
Aehnin  (;e)ele;  Rule  333-3-14- 
.03(1  )(h)(2).  l)e;e:ause;  the;  j)rovi.sie)n  gives 
the;  state;  “se)le;  iiutheerity  te)  de;te;rtnine; 
whe;ther  e)r  ne)t  ii  vie)latie)n  has 
e)t:cuiTe;el.”  The;  Pe;titie)ner  iirgueel  that 
this  ])re)vision  e:ouleI  be;  reaiel  te)  ])re;chiele; 
e;nfe)re;eme;nt  by  the;  FPA  e)r  e:itize;n.s  in 
the;  event  that  the;  state;  elee;ts  not  te)  treat 
the  e;ve;nt  iis  ii  vie)liitie)n.  Thus,  in 
aelelitie)!!  te)  e:re;iiting  an  impe;rmi.ssihle; 
e;xe;m])tion  lor  the  e;xe:e;ss  e;missie)ns.  the; 
Pe;titie)ne;r  iirgue;tl  thiit  the;  preivisiem  is 
alse)  inceinsi.stent  with  the  (lAA  anel  the; 
FPA’s  .S.SM  Pe)lie;y  l)e;e;iui.se;  it  iilleiws  the; 
.stiite;  te)  make;  a  uniliite;riil  eleeasieen  thiit 
the  e;xe:ess  e;mi.ssie)ns  were;  neit  a 
vieilatiem  anel  thus  purpeirts  te)  bar 
e;nfe)re:e;ment  fe)r  the;  excess  e;mi.ssie)n.s  by 
the;  FPA  anel  citizens. 

1).  The;  FPA’s  Fviihiiitie)n 

The;  FPA  agrees  that  the  C'.AA  ele)e;.s  ne)t 
iille)w  fe)r  exemptieens  fre)m  e)the;rwi.se; 
applicable  emission  limitations, 
whether  ante)matic  e)r  through  the 
exerea.se;  of  a  state  official’s  eli.se:re;tie)n.  In 
ae:e;e)relime:e  with  the  requirements  of 
(lAA  seelion  1 10(ii)(2)(A),  SlPs  mu.st 
e;e)ntiiin  emission  limitations  iinel,  in 
iie:i:e)reliince  with  the  elefinition  of 
"emissiem  limitations"  in  CAA  se;e:tie)n 
302(k).  sue;h  emi.ssiem  limitatieins  mu.st 
be;  ciemtiniious.  Thus,  anv  e;xe:e;.s.s 
emissiems  above  the  h;ve;l  e)f  the; 
iipplie;iil)le  emissiem  limitatiems  must  be; 
exmsielereel  vieilatiems.  whether  eir  neit 
the;  stiite  eleels  to  exerease  its 
e;nfe)re:e;me;nt  eli.sea’etiem.  .SIP  preivisions 
thiit  eaeiiite  exemjitiems  sueli  that  the 
e;xe:e.ss  emi.ssions  elnring  startup, 
shiiteleiwn.  leiael  eliange,  or  emiergencieis 
iire;  not  vieilatiems  of  the  applicable 
emission  limitatiems  are  ineamsistent 
with  the  fnneliimeaital  re;ejiiire;me;nts  eif 
the;  OAA  with  respeel  tei  emis.siem 
limitatiems  in  .SlPs.  The  FPA  believes 
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that  tlio  inelusion  of  such  ex(:in])ti()ns 
from  tlu;  (Miiission  limitations  in  Ala 
Admin  (iodo  Rule  335-3-14-03(1  )(h)(l ) 
and  Ala  Admin  (iode  Rule  335-,3-14- 
.03(1  )(h)(2)  is  thus  a  substantial 
inadccjiiacy  and  reiuhns  th(!so  s])(!ci(ic 
SIP  inovisions  imjjormissihle. 

In  adclition,  the  HI’A  agrees  that 
startii]),  shutdown,  and  load  change  an; 
all  part  of  normal  sonrc(!  o|ieration  and 
that  such  (ivents  are  usually  planned  for 
and  predictable,  and  thus  emissions 
(hiring  such  events  are  more 
controllable  than  those  that  might  occur 
during  an  “emergency"  or  other  form  of 
malfunction.  Unlike  excess  emissions  in 
malfunctions,  which  are  hv  definition 
])r(xsumed  to  he  hevond  the  reasonable 
control  of  the  source  through  proper 
design,  operation,  and  maintenance, 
exce.ss  emissions  that  occur  during 
startup,  shutdown,  or  load  change  can 
he  anticipated  and  stej)s  can  he  taken  to 
minimize  them.  The  Petitioner,  citing 
the  1383  SSM  (hiidance,  argued  that  the 
FPA's  SSM  Policy  indicates  that  there 
.should  he  “a  higher  showing  to  escajie 
enforcement”  during  such  planned 
events.  While  such  a  higher  showing 
may  he  relevant  in  the  context  of 
whether  a  state  elects  to  exerci.se  its 
enforcement  di.scretion.  it  should  not  he 
germane  to  wluither  or  not  the  excess 
emissions  constitute  a  violation  of  the 
applicable  emission  limitations.  The 
I’iPA  notes  that  the  UAA  does  not  allow 
exemptions  for  excess  emissions  during 
startu]).  shutdown,  or  load  change,  just 
as  it  does  not  allow  such  exem])tion.s 
during  malfunctions.  As  discu.ssed  in 
.section  VILA  of  this  notice,  states  mav 
ehict  to  develop  alternative  emission 
limitations  or  other  forms  of  enforceable 
control  measurers  or  techniciues  that 
ap])ly  during  startup  and  shutdown,  hut 
exeiujjtions  for  excess  emissions  during 
such  ijeriods  are  inconsistent  with  the 
fundamental  reciuirements  of  the  CAA. 

Finally,  the  EPA  heli(!ves  that  both 
Ala  Admin  Code  Rule  335-3-14- 
.()3(l)(h)(1)  and  Ala  Admin  Code  Rule 
335-3-14-.()3(l)(h)(2)  are  also 
impermissible  as  unbounded  dinulor’s 
discretion  ])rovi.sions  that  make  a  state 
official  the  unilat(U'al  arbiter  of  whether 
the  exc(;s.s  emissions  in  a  given  event 
constitute  a  violation.  In  tin;  case  of  Ala 
Admin  Code  Rule  335-3-14- 
.03(1  )(h)(l ).  the  jn'ovision  authorizes  a 
state  official  unilaterally  to  "||.  in  the 
Air  Permit,  exemi)t  on  a  case  hv  case 
basis  any  exceedanc(!s  of  emission 
limits  which  cannot  niasonahlv  he 
avoided,  such  as  during  ])eriods  of  .start¬ 
up,  shut-down  or  load  change."  This 
])rovi.sion  vests  the  state  official  with  the 
unilateral  power  to  grant  in  a  state  air 
jHirmit,  which  may  not  provide  any 
additional  [(ublic  jjrocess  at  the  .state  or 


federal  level,  an  exemption  from  the 
otherwise;  a|)plicahle  emission 
limitations  without  any  hounds  or 
paraniet(;r.s  to  the  ex(;rci.se  of  this 
discretion.  Hy  deciding  that  an 
exceedance  of  the  emi.ssion  limitation 
will  not  !»;  a  “violation,”  ex(;rci.se  of  this 
discretion  could  |)reclude  enforcement 
by  the  EPA  or  the  public  who  may  not 
agree;  that  the  e;mi.s.sions  in  (iu(;stion 
could  not  “rea.sonahly  he;  iivoided.” 

Most  importcintly,  however,  the 
provision  authe)rize;s  the  state  official  to 
cr(;ate  an  exe;mpti()n  from  the  emission 
limitations,  and  such  an  e;xem|)tion  is 
imjiermissihle  in  the  fir.st  instance.  Such 
a  director’s  di.scretion  provision 
un(le;rmin(;.s  the  SIP  emission 
limitations  and  the;  emissions 
re;duction.s  they  are  intenek;d  to  achieve 
and  r(;nders  lh(;m  less  enforceable  by 
the  EPA  or  through  a  citizen  suit.  As 
discu.ssed  in  section  VII. A  of  this  notice, 
such  provisions  are  suh.stanti.dlv 
inael(;(]uat(;  to  im;(;t  CAA  re;(|uire;ments. 

Similarly,  the  EPA  h(;lieves  that  Ala 
Admin  Code  Rule;  33.5-.3-14-.()3(l)(h)(2) 
authe)riz(;.s  a  state  officieil  unilate;rcdly  to 
decide  that  a  given  e;v(;nt  was  ;m 
“e;merge;ncy”  and  thus  to  (:r(;iite  iin 
exeanption  from  the  ()tlu;rwis(; 
appliccihle  emi.ssion  limitations.  In  this 
case;,  the;  provision  (l()(;.s  contain  some 
gene;rid  param(;te;r.s  for  the;  source;  to 
(;st;il)li.sh  that  the;re;  was  an  emergency 
the  source  has  to  "i(le;ntify”  the; 
ciiuse  of  the  emerge;ncy)  hut 
nev{;rthe;le.ss  empowers  the  state;  official 
to  make  ;i  unilat(;ral  (lete;rminati()n  as  to 
whethe;!'  the  event  was  an  emerge;ncy. 
The  provision  thus  vests  the  official 
with  the  power  to  grant  an  e;xem];ti()n 
from  the  otherwise  ai)i)licahle  SIP 
emi.ssion  limitations  without  any 
additional  public  process  at  the  state;  or 
federal  level,  and  with  insufficient 
hounds  or  j)aramet(;rs  applicable  to  the 
exe;rcise  of  this  di.scr(;tion.  Again,  most 
significantly,  this  di.scr(;tion  authorizes 
the  creation  of  an  e;xemption  on  a  ceise- 
hy-case  basis  that  is  not  p(;rmi.s.sit)le  in 
the  fir.st  instance.  Thus,  this  provision 
also  may  undermine  the;  .SIP  emi.ssion 
limitations,  and  the  (;mi.ssions 
r(;(luction.s  the.'v  are;  inten(l(;(l  to  achieve, 
iind  r(;n(l(;r.s  them  le;.ss  (;nfor(:(;at)le  by 
the  EPA  or  through  a  citizen  suit.  The; 
EPA  l)eliev(;.s  that  the;  inclusion  of  em 
insnfficieaitly  hounded  (iir(;ct()r’.s 
discretion  |)rovi.sion  in  Ala  Admin  (ioele 
Rule  33.5-3-14-.03(1)(h)(  l)  and  Ala 
Admin  C.'ode  Rule  335-3-1 4-.()3(  l)(h)(2) 
is  thus  a  substantial  inadeeinacv  and 
renders  th(;se  .sp(;cific  SIP  provisions 
im]){;rmi.s.sihle;  for  this  r(;a.se)n,  in 
addition  to  the  creation  of 
impi;rmi.ssihle  exeanptions. 


c.  The;  EPA’s  Proposal 

The  EPA  proposes  to  gnmt  the 
Petition  with  r(;.spee;t  to  Ala  Admin 
Code  Rule  33.5-3-14-.()3(  1  )(h)(l )  and 
Ala  Admin  Code  Rule;  335-3-14- 
.03(1  )(h)(2).  The  EPA  he;li(;ve;s  tluit  both 
of  the;s(;  provisions  allow  for  (;xe;m])ti()ns 
from  the;  e)the;rwise  a])plicahle  emission 
limitations,  and  tluil  such  exemptions 
;ire  inconsistent  with  the  fundiimeaital 
r(;cpur(;ments  of  the  CAA  with  r(;.spe;ct  to 
emission  limitations  in  .SlPsas  r(;(iuire;el 
by  se;cti()n.s  110(a)(2)(A).  1 10(a)(2)(("), 
and  302(k).  In  addition.  Ala  Admin 
(iode  Rule  33.5-3-14-.03(l)(h)(l)  and 
Ala  Admin  Cioele  Rule  335-.3-14- 
.03(l)(h)(2)  both  allow  for  such 
t;xemj)ti()ns  through  a  state  official's 
unilat(;ral  exerci.se  of  discretionarv 
authority  that  is  insufficiently  hounded 
and  includes  no  additional  ])uhlic 
proce;s.s  at  the  state  or  federal  level,  and 
such  provisions  are  inconsistent  with 
the  fundiimental  r(;(|uirements  of  the 
CAA  with  re;spe;ct  to  .SlPs  and  .SIP 
r(;visions.  M()reov(;r,  the  discretion 
(:re;ate(l  by  these  provisions  edlows  case- 
hy-case  exemptions  from  emission 
limitations,  when  such  exemj)tions  eire 
not  permissible  in  the  fir.st  in.stance.  For 
tlu;.s(;  r(;as()n.s.  the;  EPA  is  proposing  to 
find  that  Ala  Admin  Code  Rule  33.5-3- 
14-.()3(1  )(h)(1 )  and  Ala  Admin  Code; 
Rule;  335-3-1 4-.()3(l)(h)(2)  are 
substantially  ina(l(;{iuat(;  to  mee;t  CAA 
reejuireanents  and  thus  proposing  to 
issue  ii  .SIP  call  with  re;sp(;ct  to  the;.se; 
j)r()visie)ns. 

2.  Florida 

a.  P(;titi()ne;r’.s  Analvsis 

The  Petitioner  objected  to  three 
specific  provisions  in  the  Florida  .SIP 
that  allow  for  generally  applicable 
automatic  t;xem})tions  for  excess 
emissions  during  startui),  shutdown,  or 
malfunction  (Fla.  Admin.  Code  Ann 
Rule  ()2-201. 700(1)).  for  fossil  fuel 
steam  generators  during  startu])  and 
shutdown  (Fla.  Admin.  Code  Ann  Rule 
02-201. 7t)0(2)),  and  for  such  sources 
during  boiler  cleaning  and  load  change; 
(Fla.  Admin.  Code  Ann  Rule  02- 
201.700(3))."^  "''The  P(;titi()m;r 
()l)je;cte;d  he;cause  all  three  of  th(;.se 
provisions  provide;  (;xemption.s  from  the; 
()the;rwi.se  iii)|)lic<ihle  .SIP  emission 
limitations,  and  such  ex(;m])tions  are; 


"  ■l’i-iiti(>]i  ill 

'"■l  liti  I'l’.A  niiliis  thill  till!  I’olilionor  iilsei 
idiMitilidd  .siiviM'id  iidditiiinid  polliiliinl-spocitic  iind 
.source!  ciil(!“()rv-spi!(:ili(:  provisions  in  lliei  Moridii 
.SIP  lliiit  il  idh!j;i!d  iire!  inconsisleinl  with  llu!  (iAA 
iind  till!  ll’.A's  .S.SM  Poliev.  1  lowiiviir.  Ilii!  Piililionor 
did  not  r(i(|U(isl  Ihiit  Ihc  PPA  iiddro.ss  lliosi;  .SIP 
provisions  in  its  reiinodv  riieinosl.  iind  thus  lliii  liPA 
is  not  iiddreissiiif;  llioso  provisions  in  lids  iiclion. 

1  lui  PP.\  niiiv  edeicl  to  eiviiluiitei  Ihosii  provisions  in 
il  liitor  iiclion. 
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iiiconsi.steiit  with  the  nupiinnuents  of 
tlu!  V.AA  aiul  the  Fl’A's  SSM  I’oliey.  Tlie 
i’etitioiu!!' argued  that  tluif^AA  and  the 
Id’.A's  interpriitation  of  tlie  (lAA  in  the 
SSM  Policy  retjuire  that  all  excess 
emissions  In;  tnuited  as  violations. 

I’he  I’etitioner  ohjiulcul  to  all  thnu;  of 
th(!.se  ])rovisions  hcicaiise.  hv  .stating  that 
tlu;  exce.ss  emissions  during  tin;  relevant 
(!V(!nts  and  time  periods  "are 
pminittcul.”  the  state  has  defimul  th(\se 
excess  emi.ssions  as  not  violations, 
thereby  pniclnding  enforcement  hv  the 
Id’A  or  citizens  for  the  exc(;.ss  emissions 
that  would  otherwi.se  he  violations.  The 
Petitioner  al.so  argued  that  the  provision 
creating  exemptions  for  (ixce.ss 
emissions  during  boiler  cleaning  and 
load  change  in  Fla.  Admin.  C.odi!  Ann 
Rule  82-201. 700(3)  is  impermissible 
specifically  l)(!cau.s(!  it  creates  an 
exemption  for  excess  emissions  during 
normal  .source  operation  that  "are  not 
eligible  for  any  relief  under  FPA 
guidance!." 

After  objecting  to  the  three  provisions 
that  cr(!at(!  the  exemptie)ns.  the 
Petitioner  noted  that  the  nilated 
provision  in  Fla.  Admin,  (iode  Ann  Rule 
(i3— 201 .700(4)  reduces  the  poteiiitial 
.scope  of  the  exemj)tions  in  tlu!  other 
thnu!  |)rovisions  if  the*  (ixeeiss  emissions 
at  issue  arc!  cau.sed  (‘iitinilv  or  in  part  hv 
things  such  as  poor  maintenance!  but 
that  it  ele)e!.s  ne)t  eliminate!  the! 
im|)e!rmi.ssihle!  e!xe!m|)tie)ns.  Me)re!e)ve!r. 
the  Pe!titie)ne!r  asserteul  theit  ne)ne:  e)f  the! 
feeur  preevisieens  pre)viele!S  any 
"pre)e:e!elure!  by  whie:h  the  faelual 
pre!mi.se!S  eef  any  e)f  the!.se!  seihseulieens  are! 
le)  he!  prewen." 

1).  The!  FPA’s  Fvaluatie)n 

'I'he!  EPA  cigree!s  that  the  (iAA  ele)es  not 
alle)w  fe)r  eixemptieens  fre)m  othe!rwi.se! 
apj)lie;al)le  emission  limitations.  In 
iee:e.e)relane;e  with  the  reuiuiremeaits  e)f 
CAA  sejelion  110(a)(2)(A).  SIPs  must 
exjutain  emissie)!!  limitations  anel.  in 
ae:e:orelane;e!  with  the!  ele!finitie)n  e)f 
“emissie)!!  limitatieens"  in  CAA  se!e:tie)n 
302(k).  sue:h  emi.ssie)!!  limitatienis  must 
be!  e;e)ntinne)us.  'riuis.  anv  e!xe:e!.ss 
emiissieens  aheeve  the  lewel  e)f  the! 
applieiable!  SIP  emissie)!!  limitatie)ns 
mu.st  he  e:e)nsiele!re!ei  vie)latie)ns  e)f  .sue:h 
li!!!itatie)ns.  whether  e)r  ne)t  the!  stiite! 
e!le!e:ts  te)  e!xe!re:i.se  its  e!nfe)re;e!n!e!i!t 
eli.se;re!tie)n.  .SIP  ])re)visie)i!s  that  eaeate 
e!xe!i!iptie)ns  sue:h  that  the  e!xe:e!s.s 
eanissieens  elurii!g  stiirtup.  shuteleewn. 
n!<ilfune:tie)n.  l)e)ile!r  elexming.  e)r  leeaei 
eihiinge  are!  ne)t  vieelatieens  eire 
ii!e:e)nsi.ste!nt  with  the  funelaneental 
reaiuireMieents  e)f  the  CAA  with  re!spe!e:t  te) 
emissie)!!  li!!!itatie)!!s  i!!  .SIPs.  'fhe  threu! 
pre)visie)!!s  ieleentifieel  by  the  Petitione!!’ 
e)X|)lie:itly  state  that  the  exexiss  e!!!!issie)!!s 
“shall  be  pe!r!!!itte!er’  uneler  exertain 


e;i!e:u!!)sta!!ex!.s  anel  tl!us  p!e)viele!  that  the 
!e!si!lti!!g  e!xex!ss  )!!ni.ssie)!!.s  will  !!e)t  he 
vie)l;ilie)!!s  ex)!!triirv  te)  the!  CAA.  eis 
!e!ep!i!e!el  hv  se!e:tie)!!s  110(a)(2)(A). 
T10(a)(2)(C).  a!!el  302(k).  The  EPA 
l)e!lie!ve!S  theit  the!  i!!e:lusie)!)  e)f  seeeli 
e!xe!!!!|)tie)ns  Ire)!)!  e!!!!issie)!!  Ii!!)it<iti!)!!s  in 
F’lii.  Aeh!ii!i.  (x)eie!  Ann  Rule  02- 
201.700(1).  Fla.  Aelmi)!.  (x)ele!  Ann  Rule! 
()2— 201 .700(2)  :n!el  Fl:i.  Aeh))in.  (ieeele! 

Au!!  Reele  02-201.700(3).  is  thus  a 
sul)stii!!tial  i!!;iele!eiuae;y  :u!el  !e!nele!rs 
the)se!  speeafie:  .SIP  preevisieeees 
ienpereieissihle. 

The  EPA  neetes  theit  the!.se  e!xe!!nptie)!!s 
iire  i!i!pe!r!!iissil)le!  even  theeugh  the  stiite 
has  i!!!pe)se!el  seime  faeluiil  anel  tenipeiral 
limitatieins  ein  their  iieitential  sexipe.  Fe)r 
e!xa!!!j)le!.  in  Fla.  Aelmii!.  (ieiele  Ai!!!  Rule 
02-201.700(1).  the  state  hiis  speuafieel 
that  the  exexess  enei.ssieens  fre)n!  stiirtu]). 
shutelown.  aiiel  !!ialfu!!e;tie)n  i!ve!!!t.s 
"shall  he  peirmitteel”  (i.a..  alleeweel  aieel 
thus  ne)t  treiateei  as  vieilatieiiis)  preivieleiel: 
“(1)  heist  e)pe!riitie)!!iil  pnieliexis  te) 
minimize  e!!!!issie)!!s  are!  iielheireiel  te)  anel 
(2)  the  eluratie)!!  e)f  exexiss  eimissieins 
shall  hei  minimizeiel  hut  in  no  eaise 
eixexieiel  twe)  heenrs  in  emv  24  he)ur  jeeirieiel 
unleiss  speieafiexilly  iintheirizeel  by  thei 
De!|)iirtme!!!t  fe)r  leenger  eluratie)!!.” 
.Similiirly.  ii!  Fhi.  Aeh!!i!!.  Ceiele  Ai!!! 

Rule!  02-201.700(2)  with  !e!S|)e!e;t  te) 
stiirtup  anel  shuteleiwn  ire)!!!  exirtiiin 
seiurexis.  the  stalei  has  ex)i!elitie)neil  thei 
exe:!!!|)tion  "j)!e)viele!el  that  heist 
e)])e!ratio!!al  pnieliexis  te)  mininiizei 
e!!ni.ssie)!!s  arei  iielhereiel  te)  iinei  the 
eluratie)!!  e)f  eixexi.ss  e!n!issie)!!s  shiill  be 
!!!i!!i!!iize!el."  In  f’la.  Aeh!iin.  C.eielei  Ani! 
Rule  02-201.700(3).  the  state  has 
in!pe).se!el  !!!ue;h  morei  siieieafie:  limits  oi! 
the  eluratie)!!  e)f  thei  e!ve!!ts  a!!ei  son!e! 
aelelitieinal  lin!itatie)i!s  ein  the  exeieiss 
e!n!issie)ns  in  the  fe)rn!  e)f  spenafieiel 
opaeaty  limits  that  apply  eluring  sue.h 
events.  Altheiugh  theisei  extra  li!!!itatie)i!s 
e)!!  the  sexipe  e)f  the  e!xe!!!])tie)!!s  arei 
he!l|)ful  feiatureis.  they  i!e!ve!rthe!le!.ss 
ex)!!.stitute  a  varia!!ex!  at  a  .state  offieaal's 
eliseireitie)!!  Iron!  the  otherwise  a])])lie:al)le! 
e!!ni.ssio!!S  li!!iitatie)ns.  ai!el  the  ex)!e! 
l)!e)l)le!!!!  re!!!iai!!S  that  eiaedi  e)f  tliei  three 
p!e)visie)!!s  preivieleis  im])ern!i.ssil)le! 
e!xe!!!i])tie)!!s  fre)!!!  thei  emissio!! 
li!!iitatie)!!s  by  ele!fi!!ing  the  exexiss 
e!!!!i.ssie)!!s  as  "peineeitteiel”  anel  thus  i!e)t 
vieiliitiems.  The  (iAA  eleies.  iis  eliseaisseiel 
ii!  seieitieu!  VII. A  e)f  this  neitie.ei.  alleiw 
stiiteis  te)  ele!ve!le)p  alteirnativei  eimissie)!! 
li!niti!tie)ns  e)r  e)the!r  fe)r!!!S  e)f  e!!!fe)!ex!iil)le! 
exintre)!  meiasnreis  e)r  teelmieiueis  that 
iipply  eluring  start!!])  or  shutelown. 
He)we!ve!r.  the  Fleeriela  .SIP  p!e)visie)ns  ele) 
!!e)t  appear  te)  e:e)!nply  with  the  Ae:t’s 
reiejuirements  as  i!!te!r])re!leel  in  the  EPA’s 
.S.SM  Pe)lie:y  heexiuse.  fe)r  in.stanexi.  they 
ele)  ne)t  a])])ly  e)!!ly  to  “.s|)e!eafie;. 


L 


!!in  !e)wlv-ele!fi!!e!el  ,se)U!ex!  e;ate!ge)rie!s 
using  speieafie;  ex)ntre)l  strateigies."  ' 

With  re!S])e!e:t  te)  the  Pe!titie)ne!r’.s 
ex)!!ex!r!!  thiit  theisei  exempt ie)!!s  ])re!e:luele! 
einfeneximent  by  thei  EPA  e)r  eatizeins.  the 
I'iPA  iigreeis  thiit  this  is  e)ni!  e)f  the)  ea  itieail 
reiiiseins  why  sne:h  preivisiems  iire 
impeirmissihle!  uneler  thei  CAA.  Hv 
liiiving  .SIP  preivisieins  thiit  elefine  whiit 
woulel  eitheirwisei  hei  violations  eif  thei 
ii|)plie:iil)le!  emission  limitations  iis  non- 
vieilatieins.  the  stiite  hiis  efleelively 
neigateel  the  ability  e)f  the  EPA  or  the 
puhlie:  to  enfeirexi  agiiinst  theese 
vie)liitie)!!s. 

In  aelelitiem.  the  EPA  agreeis  that  the 
limiting  jirovision  of  Fla.  Aehnin.  Ceeelei 
Ann  Rule  02-201.700(4)  that  eairtails  the 
exemptions  in  the  ])rie)r  preivisions  if  the 
eixexiss  emi.ssions  are  exiuseiel  "entirely  eir 
in  ])art"  by  fiie:tors  within  the  seiiirexi's 
ex)ntre)l  sue:h  as  "poor  maintenanex!” 
ele)e!s  neit  neigate  the  nnelerlying  ))!e)l)lem 
e)f  preevieling  exemptions  feir  the  eixexiss 
emissions  in  the  first  instanexi.  Thei  EPA 
iieiknowleelges  that  this  iirovisiem  weiulel 
.serve!  te)  ])re!vent  se)urex!s  that  lail  te) 
maintiiin  e)r  e)])e!rate!  exirreictly  e)r 
e)the!rwise!  te)  takei  ae:tie)!!  !e!ii.se)niil)ly  te) 
])re!ve!!!t  eixexiss  eimissiems  eluring  .S.SM 
eiveints  fre)!!)  geitting  the  beneifits  e)f  thei 
eixeimptie)!!.  Ileiwever.  thei  Id’A 
reiexemmeinels  that  these  iirei  thei  tvpes  e)f 
exensieleinitieens  thiit  .shenilel  he  releviint 
either  in  the  stiite's  exeircise  eif 
einfeireximent  eliseireitiem  feir  violatiems.  in 
the!  stiitei’s  iiele)])tie)!!  eif  a  .SIP  preivisiem 
exmexirning  that  exeireasei  e)f  einfeireximenl 
elisexetiein  by  thei  stiite.  eer  by  iin 
appreijiriiitely  elniwi)  iiffirmative  elefeinse 
.SIP  preivisie)!!  for  exexiss  eimissions  in 
the!  exise  e)f  nialfunelions. 

Finally,  the  Petitieiner  exiiresseiel 
exinex!!'!!  that  the  Ibnr  SIP  preivisieins  at 
issue  "ele)  ne)t  speeafv  the  proexielure  by 
whie;h  the  faelual  premises  are  te)  be 
])re)ve!!.’'  Were  these  p!  e)vi.sie)ns 
authe)rizing  a  .state  e)fficial  to  make 
discretionary  eleicisions  as  te)  whether  e)r 
!!e)t  i)  given  eveint  epialified  fe)r  the 
(i!n])e!r!nissil)le)  e3xe!!ni)tie)!!.  there  e.e)ulel 
bei  an  aelelitie)!!al  (x)ncxir!!  that  theisei 
])!e)visie)ns  inedueleel  a  elirector's 
eliseiretie)!!  lereebleim  as  well.  Heewever. 
the  EPA  heilieives  that  theisei  reiguliitieins 
are!  elireelly  enfeirexiable  by  the  stale,  the 
liPA.  e)!'  menebeirs  e)f  the  jiuhlie:  in  the 
iippropriate  Ibrimis.  anel  thus  the 
"j)!e)ex!eh!!e!"  Ibr  jireiving  the  vieilatiem 
wenilel  bei  thei  neirmal  preiexiss  in  sue:h 
ibrums.  The  fiie:t  that  the  state  hiis 
estiiblisheiel  fiieluiil  reiejuiremeinls  that 
we)ulel  neeel  te)  hei  eivalnateiel  in  e)!eler  te) 
j)!  e)ve  a  violatie)!!  e)f  the  a])])lie;al)le 
emissie)!!  lin!ilalio!!s  is  not  itseilf 
inexinsistent  with  ('AA  reKpiirements. 
The  EPA  believes  that  ])!e)vieli!!g 
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riHiuisito  factual  evidence  to  establish  a 
violation  in  an  enforcement  inoceiuling 
is  mitinilv  appropriate. 

c.  The  FPA’s  Proposal 

The  FPA  proposes  to  grant  the 
P(;tition  with  r(;spect  to  Fla.  Admin. 

Code  Ann  Rule  02-20 1 .700(1  ].  Ida. 
Admin.  Code  Ann  Kuh;  (i2-201 .700(2). 
Fla.  Admin,  (iode  Ann  Rule  (>2— 
201.700(3),  and  Ida.  Admin.  Code  Ann 
Rule  ()2-201 .700(4).  The  Id’A  believes 
that  each  ofthe.se  jirovisions  allows  for 
exem])tions  from  tlu!  otherwise 
ap])licahle  emission  limitations,  and 
that  such  exemptions  are  inconsistimt 
with  the  fundamental  reipiirements  of 
tlu!  CAA  with  resjiect  to  emission 
limitations  in  SIPs  as  reqnired  hv 
sections  110(a)(2)(A),  11 0(a)(2)(C).  and 
302(k).  In  addition,  by  creating  these 
impermissihle  exemptions,  the  state  has 
defined  violations  in  way  that  would 
interfere  with  effective  enforcement  by 
the  FPA  and  citizens  for  exce.ss 
emissions  during  th(!se  events  as 
provided  in  CAA  sections  113  and  304. 
F'or  the.s(!  reasons,  the  FPA  is  pro])osing 
to  find  that  these  provisions  are 
substantially  inadequate  to  meet  CAA 
ri;(|uirement.s  and  thus  ])ro|)o.sing  to 
issue  a  SIP  call  with  re.s])ect  to  Ida. 
Admin.  Cock;  Ann  Ride  (>2-201.700(1), 
Fda.  Admin.  Code  Ann  Rule  (>2- 
201.700(2),  Fla.  Admin.  Code  Ann  Rule 
()2-201 .700(3),  and  Fda.  Admin.  Coile 
Ann  Ride  02-201.700(4). 

3.  Ceorgia 

a.  Petitioner’s  Analysis 

The  Petitioner  ohjiicted  to  a  provision 
in  the  Ceorgia  SIP  tliat  provides  for 
exemptions  for  exce.ss  emissions  during 
startup,  shutdown,  or  malfunctions 
under  certain  circumstances  (Ca.  Comp. 
R.  &  Regs.  301-.3-l-.02(2)(a)(7))."»  The 
Petitioner  acknowledged  that  this 
jnovision  of  the  Georgia  SIP  includes 
some  conditions  for  when  sources  may 
he  entitled  to  seek  the  exenqition  under 
state  law,  such  as  when  the  .source  has 
lused  “best  operational  practices"  to 
minimize  emissions  during  the  S.SM 
event. 

First,  the  Petitioner  objected  because 
the  jn'ovision  creates  an  exenq)tion  from 
the  ap|)licahle  emission  limitations  by 
providing  that  the  exce.ss  emissions 
“shall  he  allowed"  subject  to  certain 
conditions,  whereas  the  CAA  and  the 
Id’A’s  inter]n’etation  of  the  CAA  in  the 
SSM  Policy  prohibit  any  such 
exemptions.  The  Petitionm-  noted  that 
all  excess  emi.ssions  are  re(|niri!d  to  he 
treated  as  violations  of  the  ai)])licahle 
emission  limitations,  even  if  they  would 
ipialify  for  .some  other  special 


consideration  through  other  means  such 
as  enforcement  discnition. 

.Second,  the  Petitioner  argued  that 
although  the  provision  providiis  .some 
"suhstantive  criteria,”  the  provision 
does  not  miiet  the  criteria  the  FPA 
recommends  for  an  affirmative  defense 
provision  consistent  with  the 
riKpnrements  of  the  CAA  in  the  FPA’s 
SSM  Policy,  rhird,  the  Petitioner 
a.sserted  that  the  provision  is  not  a 
permissible  "enforcement  discretion” 
provision  aiiplicahle  only  to  state 
])er.sonnel.  hiicanse  it  "is  susceptible  to 
interpretation  as  an  enforcement 
exenqition,  precluding  FiPA  and  citizen 
enforcement  as  well  as  state 
enforcement." 

1).  I’he  FPA's  Fval nation 

At  the  outset,  the  FPA  notes  that  the 
Petitioner  failed  to  include  any 
discu.ssion  of  the  extensive  prior 
litigation  and  administrative 
])roceeding.s  concerning  this  specific 
provision  of  the  Ceorgia  .SIP.  Nearly  10 
years  ago,  citizen  suit  iilaintiffs 
including  the  Petitioner  sought  to  bring 
an  enforcemimt  action  against  a  source 
for  self-reported  exceedanciis  of 
emi.ssion  limitations  in  the  source’s 
ojierating  ])ermit,  and  the  source 
a.sserted  that  those  exceedanciis  were 
not  “violations”  through  a|)|)lication  of 
a  permit  jirovision  that  mirrored  the 
uiulerlving  .SIP  ])rovision  in  Ca.  (ioinj). 

R.  Regs.  301-3-l-.()2(2)(a)(7)."''  In 
that  case,  the  ])Iaintiffs  argued  that  the 
jirovision  at  i.ssue  was  an  “enforcement 
discretion"  provision  applicable  to  .state 
personnel  only  and  thus  that  it  was  not 
relevant  in  the  event  of  enforcement 
actions  by  other  parties.  'I’he  Di.strict 
(ionrt  agreed  and  held  that  the  jirovision 
was  merelv  an  enforcement  discretion 
])rovi.sion  apjilicable  to  the  state  and 
that  it  ])rovi(led  no  affirmative  tlefense 
in  the  enforcement  action,  and  thus  the 
court  ruled  in  favor  of  the  plaintiffs  on 
this  issue. 

On  appeal,  the  Court  of  Appeals 
examined  the  same  operating  permit 
language  and  underlying  .SIP  provision 
ami  came  to  a  different  conclusion.'-' 
The  Court  of  Appeals  concluded  that 
the  provision  does  provide  an 
affirmative  defense  and  is  not  an 
enforcement  discretion  provision. 
Moreoviir,  the  (ionrt  noted  that  even  if 


' '''  .Sec.  .S’icmj  Cliil).  (•!  <il.  v.  (fVw.ij/Vj  Power  CV>.. 

F.  .Sii|)|)  \2y)7  (N.l).  Cii.  20(14). 

'-"Id.  ill  i:U)4.  'I'lu!  ciiiirl  iilso  iiuidi!  ii  .Mirio.s  oi 
lindiii^s  to  illiistnito  lliiil  llio  poniiil  provi.sioii  wiis 
not  coiisisloni  will)  llio  Id’A'.s  iiilorproliilioii  ol  Ilio 
CA.A  |■(u|ldl■(lnlo^ls  coiicorning  i!X(:os.s  omissions 
diii'in>"  .S.SM  ovonts  omliodiod  in  tl)o  1000  SSM 
(iiiidiinco. 

.Sec.  Si(Tni  (diih.  c/  ol.  v.  C,'t‘or<iio  I’oitor  do.. 
440  F.Od  i:i4(>  (ml)  Cir.  2000). 


the  ])rovi.sion  is  not  consistent  with  the 
FPA’s  guidance  on  permissible 
affirmative  defense  provisions  in  .SIPs 
(e.g..  because  it  crimtes  exemptions  for 
exceedances  and  ])urports  to  allow  a 
conqilete  bar  to  any  liability,  not  just 
reliid’ from  mouetary  ])enalti(!.s),  the  FPA 
had  not  taken  action  through 
rulemaking  to  rectify  that  di.screjiancy. 
Hecau.se  the  FPA  had  not  called  upon 
the  state  to  revi.se  the  .SIP  to  bring  it  into 
compliance  with  the  FPA’s  current 
interjiretation  of  the  CiAA  embodied  in 
the  1099  .S.SM  Guidance,  the  (iourt  held 
that  the  exceedances  of  the  applicable 
emission  limitations  were  not  violations 
and  thus  ruled  against  the  ])laintiffs. 

Contemporaneously  with  this 
litigation,  the  Petitioner  had  also  filed  a 
May  23,  2()0.'i  petition  for  rulemaking, 
requesting  that  the  FPA  require  the  state 
to  revi.se  its  .SIP  "to  correct  a  significant 
amhiguity"  concerning  the  excess 
emissions  from  .S.SM  events.'--  Cn  July 
13.  2007,  the  FPA  denied  that 
jietition. '-■*  As  a  basis  for  this  denial, 
the  FPA  reasoned  that  the  o|)inion  of  the 
Court  of  Appeals  had  rendered  the 
petition  moot  as  to  the  issues  rai.sed 
therein.  .Specifically,  the  FPA  stated  that 
the  Court’s  decision  that  the  existing 
provision  did  not  create  an  "automatic 
exem])tion’’  and  did  con.stitute  an 
“affirmative  defense"  resolved  anv 
“amhiguitv  ”  about  the  meaning  and 
a])|)lication  of  Ca.  Comp.  R.  .V;  Regs. 
391-3-l-.02(2)(a)(7). 

At  this  juncture,  the  FPA  believes  that 
the  extensive  proceedings  concerning 
Ca.  Comp.  R.  8c  Regs.  391-3-1- 
.02(2)(a)(7)  in  which  ])laintiff.s, 
defendants,  courts,  and  both  state  and 
federal  agencies  examined  the  same 
])rovision  and  came  to  different 
conclusions  concerning  its  meaning 
illustrates  the  need  to  examine  this  .SIP 
provision  again.  In  particular,  the  FPA 
concludes  that  the  provision  warrants 
further  evaluation  on  the  merits. 
hecan.se  the  Petition  requests  that  the 
FPA  consider  more  sjiecific  allegations 
about  deficiencies  in  the  provision  than 
did  the  2()().‘i  jietition.  As  the  11th 
Circuit  Court  of  Ajipeals  suggested,  the 
FPA  agrees  that  a  formal  notice-and- 
comment  rulemaking  though  CAA 
section  T10(k)(.'>)  is  a  good  mechanism 
through  which  to  evaluate  whether  or 
not  Ca.  Coni]).  R.  8c  Regs.  391-3-1- 
.()2(2)(a)(7)  meets  the  suhstantive 
re(|nirements  of  the  CAA.  Accordingly. 


'--"Hid  pdliliiiii  wiis  liidd  liv  Kicliiird  M.  Wcilsoii 
(d  till!  (;(!()r‘;iii  (^oiilor  Idi'  l.;iw  in  IIk;  I’lililii:  Inliirnsl 
(in  lidliiill  ol  llio  (Idor^iii  (Iniptor  of  (lio  .Sioira  (iluli. 

'-'.Sec.  I.ollor  from  Sloiilioii  )•).  loliii.soii. 
Adiiiiiiisiralor.  to  (iooroia  (liaplor  of  (lio  .Siorra 
Cliil).  dalod  Inly  11!.  2()()7.  A  copy  of  (liis  lollor  is 
in  (1)0  docicol  for  tliis  action. 
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the  Fl’A  is  reevaluating  the  provision  on 
the  merits.'--* 

The  first  concern  with  this  |)rovision 
is  that  it  does  create  exmnptions  troin 
the  a|)plicahle  emission  limitations.  Tlu! 
provision  explicitly  stat»i.s  that  tlu; 
"exce.ss  mni.ssions  nisnlting  IVom 
startup,  shutdown,  malfimction  of  any 
.sonrc(!  which  occur  though  ordinary 
dilig(!nc(?  is  employed  shall  h(! 
allowed."  /.e..  are  exmnpt  and  not 
subject  to  enlbrcement  for  eithi;r 
monetary  jamaltiiis  or  injunctive  reliel. 
The  e.xem|)tion  for  the.se  exciiss 
(anissions  is  conditiomul  u])on  several 
criteria  relevant  to  minimizing 
emi.ssions  during  the  .startup,  shutdown, 
or  mallunction  event,  which  criteria  are 
helpiul  and  are  structured  as  a  Idrin  of 
affirmative  (hdense.  Even  if  Ga.  C'omp. 

R.  &  Regs.  3‘)l-3-l-.()2(2)(aK7)  could 
otherwise  (lualify  as  an  affirmative! 
defen.se  ])rovi.sion.  however,  the  FPA's 
interpn!tation  of  the  (^AA  is  that  such 
affirmative  delenses  can  oidy  shield  the 
source  from  monetary  penalties  and 
cannot  he  a  bar  to  injunctive!  re!lie!f.  An 
iiffirmative!  elefense  pre)visie)n  that 
purpe)rts  te)  bar  iiny  e!nfe)re;e!me!nt  ;ie:tie)n 
le)r  vie)latie)ns  e)f  e!missie)n  limitiitie)ns  is 
ine;e)nsiste!nt  with  the!  re!einire!me!nts  e)f 
GAA  se!e:tie)n.s  1  13  anel  3t)4. 

The!  Fl’A's  .seuxenel  e;e)ne:e!rn  with  (i;i. 
Geanp.  R.  tv  Re!g.s.  3‘ri-3-1-.()2(2)(a)(7)  is 
that  while  the!  ])re)visie)n  a])|)e!ar.s  te) 
eaeeate!  em  affirmative  ele!fe!nse!.  it  eleeees  see 
with  eauielitienis  that  are  neet  eanisi.stent 
with  the!  full  range!  e)f  eaiteria  theit  the 
Id’A  re!e:e)mme!nejs  in  the!  SSM  Pe)lie:y. 
'I’he  lil^A  ;u:kne)wle!elge!s  that  the  S.SM 
Pe)lie:y  is  eaily  guielanex!  e:e)ne:e!rning  what 
type!.s  e)f  .Sli’  preevisienis  e:e)ulel  he! 
e:e)nsiste!nt  with  the  reuiuirennemts  e)f  the 
(iAA.  Ne)ne!tlu!le!ss.  through  this 
rule!making.  the  EPA  is  preepeesing  tee 
eleteermine  that  Ga.  (ieeinje.  R.  K:  Reegs. 
3‘)l-.3-l-.()2(2)(a)(7)  eleeees  met  ineluele 
e:rite!ria  that  are!  sidfienently  robust  tee 
e|ualifv  as  an  cu:e:ept;ilele!  affirmative 
elefemse  jereevisieen.  In  p;ertie:nlar.  the 
preevisieen  eleeexs  neet  limit  the  tvpe  eef 
ewent  that  epialifiees  as  ;i  maliune:tie)n  tee 
theese  that  are  emtirely  heyeenel  the! 
eaentreel  eef  the  .seenrexe,  that  were  neet 
reea.seenahly  feereeseHealele  anel  aveeielahle. 
anel  thiit  were!  neet  part  eef  a  reeeairiing 
jeiitteern  ineiieaitive!  eef  inaeleeepiate  eleesign. 
eeperatieen.  eer  maintenanex!.  While  the 
Id’A  exentinuees  tee  believe  that 
ciffirmative  eleefeensee  preevisieens  ajeplying 
tee  malfnneitieens  exm  bee  exensi.stent  with 
the  GAA  as  leeng  as  thee  ex  iteria  set  feerth 


'-■■'rieo  iiulrs  lleiil  it  is  lUil  boimei  In  lollow 
ii  prior  iiicorrex:!  iiil(!rpri!tiition  ol  ils  own  |)oli(:v. 
nor  is  it  pn^cludi'd  Ironi  c:han}<in<'  ils  policy 
inlexpn^liilions.  Sec.  lAiniincinl  (.VxieTO/iVw)  CV). 
V.  /;/M.  lill'l  KXd  A27  (.Site  Cir.  21)12).  and  IJ..S. 
.SiipriMiKi  ConrI  pretcodeail  ciliul  llioreiin  lor  llicsef 
propositions. 


in  the  S.SM  Polie:y  are  exirefully  aeihereel 
tee.  iis  e!X|)laine!ei  in  meeix!  eletail  in 
seudieens  IV. 13  ;mel  V11.13  of  this  neetiex!. 
the  EPA  leelieevees  that  the  eaiteria  in  (ki. 
Geem]).  R.  Reegs.  3tn-3-l-.()2(2Ka)(7) 
sheenlel  bee  angmeenteel  tee  assure!  that  thee 
affirmative  elefeen.se  is  aviiilahle!  eenly  in 
iippreeieriately  narreew  e:ire:nmstanex!s. 

The  M’A's  thirel  exenexern  with  Ga. 
(xeinj).  R.  Reegs.  35) l-3-l-.()2(2)(a)(7)  is 
that  eeven  if  the  jereevisieen  weere 
eetherwisee  exenstrneeel  ;is  an  affirmiitive 
elefeensee.  it  eexteenels  neet  just  tee 
miilfunedieens  lent  alsee  tee  st.irlu])  anel 
shnteleewn  events.  As  eexplaineel  in 
seeedieens  IV. 13  anel  VII.G  eef  tliis  neetiexe. 
the  E1*A  inteerprets  thee  GAA  tee  alleew 
affirmative  eleefense  preevisieens 
ap])lie:al)le  tee  malfunctieens  hut  neet  tee 
eether  neermal  meeeles  eef  seeurexe  eeperatieen. 
ineelueling  startup  anel  shnteleewn.  'rluis. 
the  preevisieen  is  neet  elrciwn  tee  as.sure  that 
the  affirmative!  ele!fe!nse!  is  available  only 
in  appre)priate!ly  niirreew  e:ire:umstimex!s, 
as  re!ejuire!el  ley  the  EPA's  interjeretatieen 
eef  GAA  reuinireemeents. 

e:.  The  EPA’s  Preepeesal 

'I'he!  EPA  jereepeesees  tee  grant  thee 
Peetitieen  with  ixesjeeud  tee  Ga.  Geeiuje.  R.  X: 
Reegs.  35)l-3-l-.()2(2)(a)(7).  Thee  EPA 
beelienes  that  this  preevisieen  alleews  leer 
exeemptieens  freem  tliee  eetherwi.see 
<i|)])lie:<il)le!  emissieen  limitatieens.  anel 
that  sue:li  eentright  eexeemptieens  leer  eexexe.ss 
emissieens  eux!  inexensisteent  with  the 
funehime!nt;il  reeepiireemeents  eef  thee  GAA 
with  ixespeed  tee  emissieen  limitatieens  in 
SIPs.  .Sue;h  a  jereevisieen  is  inexensistent 
with  thee  ixeepiireemeents  eef  (^AA  seedieens 
110(a)(2)(A).  ll()(a)(2)(G).  anel  302(k). 

In  aelelitieen.  Ga.  Geemp.  R.  iv  Reegs. 
35)1-3-l-.02(2)(a)(7)  is  neet  a  permi.ssihle 
affirmative!  elefeen.see  preevisieen  ceensistent 
with  the  reeeiuirements  eef  the  (’.AA  and 
the  EPA's  reeexemmeneiatieens  feer  sue:h 
preevisieens  in  the  EP.A’s  .S.SM  Polieiv.  13v 
exxeating  a  bar  tee  enfeerexement  that 
appliees  not  just  tee  monetary  jeeenaltiees 
lent  aksee  tee  injunedivee  relief,  this 
preevisieen  is  inexensistent  with  thee 
rexpiireements  eef  GAA  .seeedieens  113  anel 
304.  I3y  neet  ine.lneling  suffiedent  ex  iteeria 
tee  assure  theit  sourexes  seeking  tee  raise 
the!  affirmative  ele!fe!n.se!  have  in  faed  leeu!!! 
pre)])e!rlv  elesignexl,  maintaineel,  anel 
e)]ee!rate!el,  anel  tee  assure  that  .seeurexhs 
have  takeai  all  ajeiereejeriate!  stejes  tee 
minimize  e!xex!.ss  e!missieens,  the! 
jereevisieen  alsee  fails  tee  he!  suffiedemtlv 
narreewly  elrawn  tee  justify  shieleling 
freem  meenedary  jeeenalties  feer  vieelatieens. 
Meereeeeveer,  Ga.  (^eemje.  R.  S:  Reegs.  35)1-3- 
l-.02(2)(a)(7)  eeurreently  iijejeliees  neet  eenly 
tee  malfunedieens  hut  alsee  tee  startuje  anel 
shnteleewn  eeveents,  exentrary  tee  thee  EPA’s 
inteerjereetation  eef  thee  (]AA.  Thus,  this 
jereevisieen  is  neet  ajejerojeriate!  ;is  an 
affirmative!  eleeieen.se!  jereevisieen  l)e!e;ausee  it 


is  inexensisteent  with  funelanuental 
reeejuireemeents  eef  thee  GAA  as  inteerjereeteeel 
in  thee  liPA’s  .S.SM  Pe)lie:y.  Feer  thee.see 
reeaseens.  thee  EPA  is  jereejeosing  to  finei 
that  Cki.  Gxemj).  R.  Reegs.  35)1-3—1- 
.02(2)(a)(7)  is  siihstiintially  inaeleeejiiate! 
tee  meeeet  G.AA  reeejuireemeents  anel  thus 
jeixejeeesing  tee  issue!  a  .SIP  e:all  with 
reesjeeeed  tee  this  jereevisieen. 

4.  Keentneiky 
a.  Peetitioneer’s  Analysis 

Thee  Peetitieeneer  eelejeeedeeel  tee  a  geeneerally 
ajejeliexilelee  jereevisieen  that  iilleews 
elisexeetieenarv  eexeemjetieens  freem 
eetheerwisee  ajejeliexilelee  .SIP  eemissieen 
limitatieens  in  Keentnekv’s  SIP  (401  KAR 
.'eOd).').'e  §  1(1)).'-“’  Thee  jereevisieen 
jereevielees  that  "[eejinissieens  whiedi,  eliiee 
tee  shnteleewn  or  malfunedions. 
teemjeeerarily  eexexeeeel  thee  staneliirel  *  *  * 
shall  bee  eleeeemeeel  in  vieelation  eef  sue:h 
staneiarels  unleess  thee  reeejuirienuents  eef 
this  seeedieen  aree  .satisfieeel  anel  thee 
eleeteermimitieens  sjeeeedfieeel  in  suleseeedieen 
(4)  *  *  *  are!  inaelee.”  Thee  jereevisieen 
ixeejiiiixes  seenrexes  tee  neetifv  thee  elireeedeer 
that  sue:h  vieehitieens  aree  going  tee  eer  have! 
eeexxinxeel.  Thee  jereevisieen  theen  jereevielees 
that  "|a|  seeuixx!  shall  hie  reelieeveeel  freem 
exemjeliiinex!  with  thee  .stiinelards  *  *  *  if 
thee  elireeedeer  eleeteerminees’’  that  thee  seeurexe 
has  meet  a  numleeer  eef  eennmeerateeel 
exiteeria. 

Thee  Peetitieeneer  argueeel  thiit  this 
jereevisieen  exeulel  jereevielee  iin  eexeemjetieen 
freem  thee  eetheerwisee  ajejeliexilelee  .SIP 
eemissieen  limitatieens.  anel  sue:h  an 
eexeemjetieen  is  imjeeermissilelee  nneleer  thee 
(]AA  leeeexmse!  thee  statute!  <mel  thee  fJPA’s 
inteerjereetatieen  eef  thee  GAA  in  thee  .S.SM 
Peelieey  reeejniree  that  all  sue:h  eexexe.ss 
eemissions  bee  treeateeel  as  vieelatieens. 
Moreeoveer.  thee  Peetitieeneer  eelejeeedeeel  tee  this 
elisexeetioniiry  eexeemption  hieexiusee  thee 
elireeedeer's  eleeteerminatieen  that  thee  seeurexe 
hiis  meet  thee  sjeeecifieeel  exiteeria  exeulel  bee 
inteerjereteeel  tee  eexexisee  eexexess  cMiiissions 
eluring  suede  timee  jeeerieeel  anel  exeulel  thus 
bee  reeael  to  jereeeduelee  eenfeereeeemeent  ley  thee 
liPA  or  citizens  in  thee  eeveent  that  thee 
elireeedeer  eeleeeds  neet  tee  treeat  thee  eeveent  as 
a  vieelatieen.  Thus,  in  aelelitieen  tee  exxeating 
cin  imjeeermissilelee  eexeemjetieen  for  thee 
eexexe.ss  eemissieens,  thee  Peetitieeneer  iirgueeel, 
thee  jereevisieen  is  alsee  inexensisteent  with 
thee  GAA  as  inteerjereeteeel  in  thee  EPA’s 
.S.SM  Peelieev  beeexuisee  it  alleews  thee 


'rolilioii  ill  X<)-4l). 

'-'''I'lii!  Id’A  nolos  lliiil  llei!  I’clilioiicr  iilso 
idcnlilicd  .sovend  iiddilion.il  |)olluliii)l-spociri(:  iiiid 
soui'ci!  ciilc”oi  v-s))(!(:iric  provisions  in  Kcninckv's 
.Sll’  lliiil  il  idl(;j;i!d  <no  inconsisloni  will)  llni  {'.AA 
iind  IIk!  Id’.X's  .S.SM  Policy.  However,  llee  I’elilioner 
did  nol  re(|iiesl  ll)iil  ihe  Id’A  iiddress  ihose  .SIP 
pi'ovisions  in  ils  reinedv  re(|ne.sl.  iind  llnis  llee  Id’A 
is  tiol  iiddi'essing  lliose  provisions  in  ihis  iiclion. 
'I'lie  ld’/\  iiiiiv  eleci  lo  eviilniile  ihose  provisions  in 
il  liiler  iiclion. 
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director  to  make  a  unilateral  decision 
that  the  excess  emissions  were  not  a 
violation  and  thus  could  bar 
enrort;ement  for  the  exc(!ss  emissions  hv 
the  FPA  and  citizens. 

'I’he  Petitioner  noted  that  tlie  criteria 
that  sources  must  demonstrate  to  the 
director  iii  order  to  (jualify  for  the 
exemption  “resemble  the  criteria  that 
an;  su])posed  to  guide  a  state’s 
enforcement  di.scretion  for 
malfnnctions.”  hut  that  if  the  provision 
is  not  removed  from  the  .SIP.  it  “must 
stipulate  that  all  exc(;.ss  emi.ssions  are 
violations  and  pre.scu  ve  the  authority  of 
FPA  and  citizens  to  enforce  the  .SIP 
standards  and  limitations.”  Thus,  the 
Petitioner  viewed  this  ])rovision  as 
either  an  impermi.ssihle  discretionary 
exemjdion  mechanism  or  an 
im])ermissihle  enforcement  discretion 
provision. 

1).  The  FPA's  Evaluation 

The  EPA  agrees  that  the  CAA  does  not 
allow  for  exemptions  from  otherwi.sc; 
applicable  .SIP  emission  limitations, 
whether  automatic  or  through  the 
exerci.se  of  a  state  official’s  di.scretion.  In 
accordance  with  the  nuinirements  of 
CiAA  section  1  l()(a)(2)(A),  SIPs  must 
contain  emission  limitations  and,  in 
accordance  with  the  (hdinition  of 
“emission  limitations”  in  (lAA  section 
.8{)2(k),  such  emi.ssion  limitations  must 
he  continuous.  Thus,  auv  excess 
emissions  above  tlu;  level  of  the 
applicable  emission  limitation  must  he; 
considered  violations,  whether  or  not 
the  state  elects  to  exercise  its 
(aiforcement  di.scaetion.  .SIP  provisions 
that  create  exemptions  such  that  the 
excess  emi.ssions  during  startup, 
.shutdown,  or  malfunctions  are  not 
violations  of  the  ajijdicahle  emission 
limitations  are  inconsistent  with  the 
finulamental  requirements  of  the  CAA 
with  re.sj)ect  to  emission  limitations  in 
.SIPs.  The  EPA  believes  that  the 
inclusion  of  such  an  exemption  from  the 
emi.ssion  limitations  in  401  KAR  .'jOiO.'i.'i 

1(1)  is  thus  a  substantial  inachuiuacy 
and  remhas  this  s])ecific  .SIP  provision 
impermissible. 

'I’he  EPA  believes  that  401  KAR 
.'lOiO.'i.'j  §  1(1)  is  impermi.ssihle  as  an 
nnhoumhul  director’s  discretion 
provision  that  makes  a  .state  official  the 
unilatc!ral  arhitca’  of  whether  the  excess 
canissions  in  a  given  event  con.stitute  a 
violation.  In  the  case  of  401  KAR  .'iOiO.'i.') 
(51(1),  the  provision  authorizes  the  state 
official  to  make  a  determination  that  the 
.source  has  met  the  s])(;cified  criteria, 
and  such  a  determination  could  he 
interpreted  to  c;xcu.se  excess  canissions 
during  the  ewent  and  c;oulcl  thus  he  read 
to  preadude  enforexanent  by  the  EPA  or 
through  a  citizen  suit.  In  addition,  the 


provision  vcists  a  state;  officaal  with  the 
unilateral  pc)wc;r  to  grant  an  c;xem])tic)n 
from  the;  otherwise  applic:ahle  .SIP 
emi.ssion  limitation,  without  anv 
additional  public:  ])roce.ss  at  the  state  or 
fc;clc;rid  level.  Most  im|)ortautlv. 
hc)wc;vc;r.  the  i)rc)visiou  authorizes  a 
state;  c)ffic;iid  to  crc;atc;  an  c;xc;mptiou 
from  the  c;mi.ssiou  limitation,  and  snc:h 
an  c;xc;mptic)n  is  impc;rmis.sil)lc;  in  the 
first  in.stanc:e.  .Such  a  clirc;c:tc)r’.s 
cli.sc;rc;tiou  provision  uncic;rminc;.s  the  .SIP 
emission  limitations,  and  the  emission 
rc;cluc:tic)ns  thc;y  arc;  intended  to  achievi 
and  rc;nclc;r.s  them  lc;.ss  c;nfc)rc:c;ahlc;  by 
the  EPA  or  through  a  citizen  suit.  The 
EPA  helic;vc;.s  that  the  inc:lu.sic)n  of  an 
insufficiently  hounded  dirc;c:tor’.s 
discretion  jjrovision  in  401  KAR  .'l():().'j 
§  1(1)  is  thus  a  substantial  inaclc;c]uac;y 
and  renders  this  .spi;c:ific:  .SIP  provision 
impc;rmis.sihlc;  for  this  rc;a.sc)n.  in 
addition  to  the  c:rc;atic)n  of  an 
impc;rmis.sihlc;  c;xc;mi)tic)n. 

The  EPA  also  notes  that  after  the 
submission  of  the  Pc;titic)n.  there;  has 
hc;t;n  a  .snl).sc;c|uc;nt  re;gnlatc)ry  ac:tic)n  th 
touched  iq)C)n  this  .SIP  ])rovision 
tangentially.  In  c;onnc;ction  with  a 
rc;cic;.signatic)n  of  the  Kc;ntuc;kv  portion 
the;  tri-state  Cincinnati-1  lamilton  arc;a 
for  the  Itin?  PM2,5  NAAQS,  the  state 
.sul)mittc;cl  an  intc;rprc;tivc;  h;ttc;r  to  the; 
EPA  c;xplaining  the;  state’s  rc;acling  of 
401  KAR  .'■)0:().S.'j  Sl(l).'-'7  In  this 
Nc)vc;mhc;r  4,  2011  lc;ttc;r.  the  Kentucky 
Division  of  Air  Quality  (KDAQ)  .slatc;d 
that  it  has  “never  formally  taken  the 
position  that  c;xcc;.ss  emissions  under  the 
rc;gulation.s  arc;  not  violations”  and  that 
a  determination  by  KDAQ  “clc)c;.s  not 
limit”  the  authority  of  the  EPA  and 
c:itizc;n.s  to  take  c;idc)rc:c;mc;nt  acition.'-" 
Ba.secl  on  the  state’s  interpretation  of 
401  KAR  .SOiO.S.'l  §  1(1),  the  EPA  at  that 
time  c:c)nc:luclecl  that  the  jjrovi.sion  conlcl 
he  cemstrued  not  to  bar  c;nfc)rc:emc;nt  by 
the  EPA  or  through  a  c:itizen  suit  if  the 
state  elc;c:ts  not  to  pursue  enforc:ement: 
i.o..  it  c:oulcl  be  construed  as  an 
c;nforc:c;mc;nt  clisc:rc;tic)n  provision 
applicable  to  state  pc;rsonnc;l.  In  the 
c:c)ntc;xt  of  acting  upon  the  reclesignation 
rc;cinest  under  CAA  sc;c:tic)n  107(cl)(8). 
this  c:larific;ation  from  the  state  was 
snffic:ic;nt  to  aclclrc;.ss  the  c:c)nc;c;rn  rai.sed 
in  cc)mmc;nts  on  that  ac;tic)n. 

Never! hc;lc;s,s.  the;  EPA  notc;cl  in  the 
rc;cic;.signatic)n  ac:tic)n  that  it  wonlci 
evaluate  401  KAR  .'iOiO.'l.'i  §  1(1)  as  part 

'-^.Scr'.  “Approval  and  l’r(anul^alion  ot 
Iniplonunitation  I’lans  and  O(!sif;nalions  ol  Aroa.s  lor 
Air  Quality  IManniii”  I’nrposos:  Konlucky; 
R(ul(!signation  ol  llio  Konlnokv  I’orlion  of  tin; 
Cincinnali-l lamilton.  Ol  1-KY-IN  Antuial  Kino 
I’articadato  Mattor  Nonatlainmont  Arc;a  to 
Attainmont."  7(i  KK  77<ll):i  (Ooo.  l.S.  21)1 1). 

'-"A  copy  of  this  lottor  c:an  lx;  found  in  tin; 
doc:k(;t  for  this  ridomakin<;. 


of  its  c;onsicIt;ration  of  issues  raised  by 
the  Petition. 

At  this  junf;turc;.  the  EPA  ht;lit;vc;,s  that 
the  tlifferc;nt;e  of  views  about  the  t:c)rrt;c:t 
rc;acling  of  401  KAR  .'10:0.1.')  §  1(1) 
illustrates  the  nc;c;d  to  examine  this  .Sll’ 
])rovision  again.  'I’lie  EPA  a])j)r(;t:iates 
KDAQ’s  t:larifit:ation  of  its  reading  of 
the  |)rc)vision  in  the  Novt;ml)t;r  4.  2011. 
l(;ttt;r  and  the  EPA  c:onsiclc;rs  tluit 
intc;rpretation  stiffit:ic;nt  for  ])tiri)o.sc;.s  of 
the  rc;clc;.signatic)n  at:tion.  Howc;ver.  in 
the  c:c)nr.sc;  of  rc;c;valuating  this  provision 
in  light  of  the  i.s.suc;.s  rai.sed  in  the 
Petition,  the  EPA  helievc;.s  that  the 
provision  contains  rc;gnlatorv  language 
that  is  potentially  c:outraclic:tc)rv  and 
rc;qnirc;.s  formal  rc;vision  to  eliminate 
)  .signific:ant  ambiguities.  P'or  example, 
suhsc;c:tion  1  of  the  ])rc)vision  states  that: 
“lelmissions  whic:h,  due  to  shutdown  or 
malfnnc:tion.s.  tcanporarily  c;xcc;c;cl  the 
.standard  *  *  *  shall  he  clc;emecl  in 
violation  of  such  standards  unlc;.s.s  the 
reciuirements  of  this  .sc;c:tion  are 
.satisfic;cl.”  In  .sul).sec:tic)n  4.  the  jjrovision 
it  states  that  “a  sourc:c;  shall  he  rc;lic;vecl 
from  c:omplianc:c;  with  the  standards 
*  *  *  if  the  clirc;c:tc)r  clc;tc;rminc;.s.  iq)C)n 
of  a  showing  by  the  owner  or  c)i)c;rator  of 
the  .sourc:c;,  that”  c:c;rtain  c.onditions  an; 
mc;t.  KDAQ  has  inclic:atc;cl  that  it  rc;acl.s 
these;  |)rc)vi.sion.s  not  to  bar  c;idc)rc:c;mc;nt 
by  the  hiPA  or  through  a  c:itizc;n  suit  in 
the  event  that  the  state  does  not  pursue 
c;ufc)rc:c;mc;nt.  hut  the  EPA  hc;lic;ves  that 
the  ])rc)vi.sic)u  is  .suffic:ic;ntly  ambiguous 
oil  this  ])C)int  that  a  rc;vi.sic)n  is  uc;c:c;.s.sarv 
to  ensure  that  outc:omc;  in  the  event  of 
an  enfc)rc:c;mc;nt  ac:tic)n. 

As  cli.sc:n.s.secl  in  st;c:tic)n  VI. B  of  this 
notic:c;.  the  EPA  l)elic;vi;.s  that  in  some; 
in.stanf:c;.s  it  is  ajipropriate  to  c:larify 
provisions  of  a  .SIP  through  the  use  of 
interpretive  letters.  Howev(;r.  in  some 
c:asc;.s.  there  may  he  areas  of  rc;gulatory 
ambiguity  in  a  .SlP’s  jirovisions  that  arc; 
snffic:iently  .signific:ant  for  whic:h 
rc;.solutic)n  is  both  appropriate  and 
nc;c:c;ssary.  Bc;c:an.se  the  tc;xt  of 
Kc;ntnc:ky’.s  .SIP  provision  is  not  c:lc;arly 
])hra.sc;cl  in  terms  of  the  state’s  exerc.i.sc; 
of  c;nforc:c;mc;nt  clisc:rc;tic)n  and  c:oulcl  he 
interpreted  to  allow  clisc:rc;tionary 
c;xc;m])tion.s  from  the  othc;rwi.sc; 
a])plic:ahlc;  .SIP  emission  limitations  or 
as  an  affirmative  clefen.se  provision 
inc:c)nsistc;nt  with  the  c:ritc;ria 
rc;c:c)mmenclc;cl  in  the  EPA’s  .S.SM  Pc)lic:y, 
the  EPA  l)c;lic;vc;.s  that  the  jirovision  is 
substantially  inacic;c]uatc;  to  mc;c;t  CAA 
rc;cinirc;mc;nt.s. 

c:.  The  EPA’s  Proposal 

The  EPA  prc)pc)sc;.s  to  grant  the 
Pc;titic)n  with  rc;spi;c:t  to  401  KAR  .')():().').') 
4}  1(1).  The  EPA  believes  that  this 
Jirovision  rc;cjnirc;s  c:larific:atic)n  to 
c;nsurc;  that  it  mec;ts  CAA  rc;cjuirements. 
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I'lie  current  provision  could  be  read  to 
allow  lor  exeinjitions  troni  the  otherwise 
applicalde  SIP  emission  limitations,  and 
such  exemptions  are  inconsistent  witli 
the  iundamental  re(inirements  ol  tlie 
(iAA  with  respect  to  emission 
limitations  in  .SlPs  in  .sections 
11()(a)(2)(A).  1  l()(a)(2K(d.  and  3t)2(k).  In 
addition.  401  KAR  1(1)  could 

Ih!  read  to  allow  exemptions  through  a 
state  oflicial's  unilateral  exercise  ol 
discretionary  authority  that  is 
insidficiently  bounded  and  includes  no 
additional  j)ul)lic  process  at  the  state  or 
federal  level,  and  such  j)rovisions  are 
iiuxmsistent  with  the  fundamental 
retjuirements  of  the  (iAA  with  respect  to 
SlPs  and  SIP  revisions.  Moreover,  the 
jmn  ision  could  he  read  to  create 
discretion  to  allow  ca.se-by-case 
ex(!mj)tions  from  emission  limitations 
when  such  exem|)tions  are  not 
permissible  in  the  first  instance.  In  light 
of  the  potential  conflicts  between  the 
provision  and  the  differing 
interpretations  that  parties  or  a  court 
might  give  the  provision  in  an 
enforcement  action,  the  FPA  is 
|)roj)osing  to  find  that  41)1  KAR  .'iOiO.'i.'i 
§  1(1)  is  suhstantially  inade(|uate  to 
meet  (iAA  reiiuirements  and  thus 
projiosing  to  i.ssue  a  .SIP  call  with 
respect  to  this  provision. 

Kentucky:  (efferson  (iountv 
a.  Petitioner’s  Analysis 

First,  the  Petitioner  objected  to  a 
gimerally  applicable  provision  in  the 
lefferson  County  Air  Regulations  1.07 
l)(!cau.se  it  provides  for  discretionarv 
exemjitions  from  comjiliance  with 
emission  limitations  during  .startu|). 
shutdown,  and  malfunction.'-*^  The 
provision  states  that  "lejmi.ssions  due  to 
startup,  shutdown,  malfunction,  or 
emergency,  that  temjiorarily  exceed  the 
standards  *  *  *  shall  he  deemed  in 
violation  of  tho.se  standards  unless, 
based  upon  a  showing  by  the  owner  or 
operator  of  the  .source  and  an  affirmative 
determination  by  the  District,  the 
applicable  n!(|uirement.s  of  this 
regulation  are  satisfied.”  'I’he  provision 
re(|uires  different  demonstrations  for 
exemjitions  for  excess  emissions  during 
.startiij)  and  shutdown  (Regulation  1.07 
S3),  malfunction  (Regulation  1.07  S4 
and  S  7).  and  emergencv  (Regulation 
1.07  STj  and  S7). 


'-''Till!  l’i!lilinni!r  ni)li!(l  that  this  ro^ulatiiin  was 
a|i|)rov(!(l  intii  Kiintiicky's  .SIP  in  ■'.Apiirdval  and 
Pi'oinulaation  of  .Air  Quality  Impluiiiuntation  Plans: 
Kuntucky:  Appnii  al  of  Kovisions  to  .Statu 
linpluniuntation  Plan:  Kuvisud  I'orinat  lor  Maturials 
Muiii"  hicorporatud  hv  Kuluruncu  lor  lullurson 
County.  Kuntuckv."  Ii(>  PK  .Sit.SOit  at  aiKitil)  (Out.  2'i. 
2001).' 

""P(!tition  at  40-42. 


The  PetitioiKM- argued  that  this 
provision  could  provide  (txemptions 
from  the  otherwise  iipjilicable  .SIP 
emission  limitiitions,  and  that  such 
exemptions  are  impermissible  under  the 
(a\A  hec.mse  the  stiitute  and  the  FPA's 
interiiretation  of  the  (iAA  in  the  SSM 
Policy  reijuire  that  all  exce.ss  emissiotis 
he  treiited  ;is  viohitions.  The  Petitioner 
objected  to  this  |)rovi.sion  as  allowing 
discretiomiry  exemptions,  because  a 
local  olTicial’s  determination  that  the 
source  has  met  the  specified  criteria 
could  he  interpreted  to  excu.se  exce.ss 
emissions  during  such  events  and  could 
thus  be  read  to  preclude  enforcement  by 
the  EPA  or  citizens  if  the  district  elects 
not  to  treat  the  event  as  a  violation. 

Secoml.  the  Petitioner  objected  to  the 
affirmative  defense  for  emergencies  in 
jefferson  County  Air  Regulations  1.07. 
The  Petitioner  notetl  that  the  .SIP 
provision  “mirrors  the  language  in  40 
C.F.R.  §  70.(i(g)”  in  the  EPA's  own  title 
V  regulations,  'rims,  the  Petitioner 
argued  that  the  provision  should  not  he 
included  in  the  SIP  because  it  is 
modeled  on  the  EPA’s  own  title  V 
regulations,  and  such  regulations  do  not 
belong  in  the  .SIP.  Tlu*  Petitioner  also 
argued  that  even  if  the  |)rovision  were 
ai)])ropriate  as  a  .SIP  |)rovision,  it  is 
deficient  because!  it  is  not  a  “tnu! 
affirmative  defen.se.”  On  the  latter  jjoiid 
the  Petitioner  argued  that  a  “true 
affirmative  delen.se”  is  a  deilense  to  he 
a.sserted  by  the  source  in  the!  context  of 
a  judicial  or  administrative  enforcement 
proceeding.  The  Petitioner  ojjined  that 
the  emergency  affirmative  defense  in 
j(!ffer.son  (iounty  Air  Regulations  1.07 
"apptiars  to  allow  the  District  to  decide 
whether  the  (hifense  ap])lies.” 

1).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  (]AA  does  not 
allow  for  exemptions  from  otherwise 
a])])licable  .SIP  emission  limitations, 
whether  automatic  or  through  the 
exerc:ise  of  a  government  official’s 
discretion.  In  ai:cordance  with  the 
reciuirements  of  CAA  s(!ction 
1  l()(a)(2)(A),  .SlPs  must  contain 
emission  limitations  and.  in  accordance 
with  the  definition  of  “emi.ssion 
limitations”  in  CAA  section  3()2(k), 
such  emission  limitations  mu.st  he 
continuous.  Thus,  any  (ixeess  (iinissions 
above  tlu!  level  of  the  applicahhi 
emi.ssion  limitation  must  h(!  considered 
violations,  whether  or  not  the  state 
elects  to  exercise  its  eid'orc(!meid 
discretion.  .SIP  j)rovi.sions  that  create 
exemptions  such  that  the  excess 
emissions  during  .startup,  shutdown, 
load  change,  or  emergencies  are  not 
violations  of  the  a])plical)le  emission 
limitations  are  inconsistent  with  the 
fundamental  recjuirements  of  the  CiAA 


with  r(!spect  to  emi.ssion  limitations  in 
.SlPs.  The  EPA  believes  that  the 
inclusion  of  such  an  ex(!mption  from  the 
emission  limitations  in  jelfer.son  County 
Air  Regulations  1.07  is  thus  a 
substantial  inadeepiacy  and  renders  this 
specific  .SIP  ])rovi.sion  impermissible. 

Tim  EPA  helitives  that  R(!gulation  1.07 
is  also  impermi.ssihle  as  an 
insufficiently  bounded  director’s 
(liscriition  provision  that  makes  a  local 
official  the  unilateral  arbiter  of  whether 
the  exce.ss  emissions  in  a  given  event 
constitute  a  violation.  In  th(!  case  of 
R(!gulation  1.07,  the  j)rovi.sit)n 
authorizes  local  officials  to  make  a 
determination  that  the  source  has  met 
the  s])ecifie(l  criteria  for  each  type  of 
event — startu])  and  shutdown 
(Regulation  1.07  §3),  malfunction 
(Regulation  1.07  ^4).  emergency 
(Regulation  1.07  *^.'1),  and  ext(!nded 
malfunc:tion  or  emergency  (Regulation 
1.07  ^7).  The  local  official’s 
“affirmative  determination”  that  such 
r(!(iuirement.s  have  been  met  has  the 
effect  of  excusing  the  excess  emissions 
(Regulation  1.07  §2.1).  This 
determination  cotdd  he  interpreted  to 
l)r(!clude  enforcement  by  the  EPA  or 
through  a  citizen  suit.  In  addition,  the 
provision  vests  the  local  official  with 
the  unilateral  power  to  grant  an 
(!X(!mption  from  the  otherwise 
aj)])lif;al)l(!  .SIP  (iinission  limitations, 
without  any  additional  public  proc(!.ss  at 
the  state  or  federal  level.  Most 
importantly,  howciver.  the  provision 
authorizes  the  local  official  to  create  an 
ex(!m])tion  from  the  emi.ssion  limitation, 
and  such  an  exemjition  is  impermi.s.sihle 
in  the  first  instance.  .Such  a  director’s 
discretion  provision  undermines  the 
(nnission  limitations,  and  the  emi.ssions 
reductions  they  are  intended  to  achieve, 
and  renders  them  less  enforceable  by 
the  EP.'X  or  through  a  citizen  suit.  The 
EPA  believes  that  the  inclusion  of  an 
insufficiently  hounded  director’s 
discretion  ])rovision  in  Regulation  1.07 
is  thus  a  substantial  inadecjuacy  and 
renders  this  sj)ecific  .SIl^  ]n’ovi.sion 
imj)(!rmi.ssihle  for  this  reason,  in 
addition  to  the  creation  of  an 
imj)ermi.ssihle  exem])tion. 

The  EPA  also  agrees  that  Regulation 
1.07  provides  an  imj)ermis.sible 
(exemption  for  excess  emissions  that 
occur  (luring  “emergencies.”  'I’he 
|)rovi.sion  u.s(!.s  language  that  is 
l)orrowe(l  from  the  EPA’s  title  V 
regulations  (Regulation  1.07  §.'j)  hut  that 
is  not  a])])ropriate  for  a  .Sli’  jirovision 
(.see  section  VIED  of  this  notice).  In 
addition,  because  Regulation  1.07  §2.1 
))rovi(le.s  that  the  district  may  make  a 
determination  of  whether  “a))i)licahle 
re(]uir(!ment.s”  of  the  regulation  are 
“satisfied,”  and  the  affirmative  defense 
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for  einergoncies  is  dolined  as  one  such 
“a])plical)le  recjuireinent,”  the  structure 
of  Regulation  1.07  could  he  read  as 
providing  the  district  with  the  unilateral 
di.scretiou  to  decide  that  the  source  has 
met  the  conditions  for  tin;  affirmative 
defense.  The  FPA  agrees  with  the 
P(!titiouer  that  affirmative  defenses  are 
only  p(!rmitt(Hl  in  the  context  of  an 
enforcement  prociieding  and  cannot  he 
granted  unilaterally  hy  a  stale  agency. 
iMicaiKse  this  would  have  the  effect  of 
l)r(;clnding  the  FPA  or  the  ])nhlic  from 
taking  enforcement  action. 

Regulation  1.07  also  does  not 
explicitly  limit  the  affirmative  defense 
for  emergency  events  to  civil  penalties. 
Although  the  FPA  h(dieves  that 
narrowly  drawn  affirmative  defenses  art; 
permitted  under  the  (iAA  for 
malfunction  events  (.see  sections  IV. H 
and  Vll.B  of  this  notice),  the  FPA’s 
interpretation  of  the  CAA  is  that 
affirmative  defenses  can  only  shield  the 
source  from  monetarv  penalties  and 
cannot  he  a  bar  to  injunctive  relief.  An 
affirmative  defense  provision  that 
purports  to  bar  any  enforcement  action 
for  injunctive  relief  for  violations  of 
emission  limitations  is  inconsistent 
with  the  reriuireimaits  of  (lAA  .sections 
113  and  304.  In  addition,  the  ])rovi.sion 
does  not  contain  (;lements  for 
establishing  the  affirmative  defen.se 
consistent  with  all  of  the  recommended 
criteria  in  the  FPA’s  .SSM  Policy.  The 
FPA  acknowledges  that  the  SSM  Policv 
is  only  guidance  concerning  what  types 
of  SIP  j)rovisions  could  he  consistent 
with  the  requirements  of  the  CAA. 
Nonetheless,  through  this  rulemaking, 
the  FPA  is  proposing  to  determine  that 
Regulation  1.07  does  not  include  criteria 
that  are  sufficiently  robust  to  (jualify  as 
an  acceptable  affirmative  defense 
provision  for  jnirpo.ses  of  SIP 
requirements. 

c.  The  EPA’s  Proposal 

The  FPA  proposes  to  grant  the 
Petition  with  respect  to  Jefferson  County 
Air  Regulation  1.()7.'  *'  The  FPA 
l)i;lieves  that  this  provision  allows  for 
exenqjtions  from  the  otherwise 
applicable  SIP  emission  limitations,  and 
that  such  exemptions  are  inconsistent 
with  tin;  fundamental  re(|uirem(;nts  of 
the  CAA  with  re.s])ect  to  emission 
limitations  in  SlPs  in  sections 
ll()(a)(2)(A),  ll()(a)(2)(C).  and  3()2(k).  In 


'  ‘’’rill!  I-^I'A  notos  thill  Kdiiluckv  Ims  rdCdiillv 
niii(i(!  ii  .SIP  suliniission  lliiit  inchulds  idvisions  to 
till!  |)()i'lioii  (it  till!  .SIP  appliciihlii  to  loltor.son  (loiiiitv 
lliiil  would  aiiiond  Kogulalioii  1.1)7.  In  this  action, 
till!  MPA  is  onlv  ovidualing  Ro<;ulalion  1.1)7  iis 
ciiiTonllv  approved  into  llui  ,SIP.  The  liPA  is  not 
ovaluiitiii”  llio  inoro  rocont  .SIP  siihinission  as  part 
(d  this  action.  The  PP,\  will  iiddross  tho  .SIP 
siihinission  in  a  hilcr  aiition. 


addition.  Regulation  1.07  allows  for 
such  exemiitions  through  a  local 
official’s  unilatenil  exercise  of 
discretionary  authority  that  is 
insufficiently  hounded  and  includes  no 
additional  public  proce.ss  at  the  state  or 
federal  level,  and  such  jirovisions  aie 
inconsistent  with  the  fundamental 
re(|uirements  of  the  CAA  with  respect  to 
SlPs  and  SIP  revisions.  Moi’eover,  the 
discretion  created  hy  the.se  jirovisions 
tillows  case-hy-ca.se  exemptions  IVom 
emission  limitations,  when  such 
exemiitions  are  not  permissible  in  the 
first  instance.  For  these  rea.sons.  the 
FP7\  is  jiroposing  to  find  that  Regulation 
1.07  is  snhstantially  inadequate  to  meet 
CAA  requirements  and  thus  proposing 
to  issue  a  SIP  call  with  respect  to  this 
jirovision. 

The  FPA  also  projio.ses  to  giant  the 
Petition  hecaicse  Regulation  1.07 
contains  an  impermissible  exemption 
for  excess  emissions  during  emergency 
events,  conditioned  upon  an  affirmative 
defen.se  provision  that  is  inconsistent 
with  the  criteria  recommended  in  the 
EPA’s  SSM  Policy.  Regulation  1.07  can 
he  read  to  anthoiize  the  district  to  grant 
an  exemption  under  §2.1  and  S.'S,  and 
such  an  intei’iiretation  could  pretdnde 
the  FPA  and  tin;  public  from  liringing  an 
enforcement  action.  Fiirthermoie,  the 
affirmative  defen.si;  iirovision  is 
im])ermissihle  hectmse  it  does  not 
ex])licitly  limit  the  defense  to  monetarv 
penalties,  and  it  does  not  include 
sufficient  criteria  to  assure  that  sources 
seeking  to  rai.se  the  affirmative  defense 
have  in  fact  been  pro])erly  designed, 
maintained,  and  o])erated,  and  to  assure 
that  sources  have  taken  all  appropriate 
steps  to  minimize  excess  emissions.  I  he 
provision  thentfore  also  fails  to  he 
sufficiently  narrowly  drawn  to  justify 
shielding  from  monetarv  penalties  for 
violations.  For  these  rea.sons,  the  FPA  is 
proj)osing  to  find  that  Regulation  1.07  is 
substantially  inadequate  to  meet  CAA 
rerjuirements  and  jirojioses  to  issue  a 
SIP  i:all  with  resjiect  to  this  provision. 

0.  Missi.ssi])])i 
a.  Petitioner’s  Analy.sis 

'I'he  Petitioner  objected  to  two 
generally  applicable  provisions  in  the 
Missi.ssippi  SIP  that  allow  for 
affirmative  defen.ses  for  violations  of 
otherwise  applicable  SIP  emission 
limitations  during  periods  of  upset,  i.e.. 
malfimctions  (11-1-2  Miss.  Code  R. 
§10.1)  and  nuiivoidahle  mainteniince 
(11-1-2  Mi.ss.  Code  R.  §10.3).'  First, 
the  Petitioner  objected  to  both  of  these 
provisions  based  on  its  assertion  that 
the  CAA  allows  no  affirmative  defense 


' '-I’ulilidii  at  47-4<l. 


provisions  in  SlPs.  Second,  the 
Petitioner  asserted  that  even  if 
affirmative  defense  provisions  were 
permissible  under  the  CAA,  the 
affirmative  defenses  in  these  provisions 
“fall  far  short  of  the  FPA  policy.” 
Specifically,  the  Petitioner  argued  that 
the  FPA’s  guidance  for  affirmative 
defenses  ntcommends  that  they  “are  not 
a])propriate  where  a  single  source  or  a 
.small  gronj)  of  sources  has  the  jiotential 
to  cause  an  exceedance  of  the  NAAQS 
or  PSD  increments.’’ '  *•*  and 
Mississijipi’s  jirovisions  do  not  contain 
a  restriction  to  address  this  point. 
Further,  the  Petitioner  argued  that  the 
affirmative  defenses  in  Missi.ssipjii’s  SIP 
are  not  limited  to  actions  seeking  civil 
penalties  and  that  they  fail  to  meet  other 
criteria  “that  FPA  requires  for 
acceptable  defense  provisions.” 

Finally,  the  Petitioner  argued  that  the 
CAA  and  the  EPA’s  SSM  Policy 
interpreting  it  do  not  allow  affirmative 
defenses  for  excess  emissions  during 
maintenance  events  under  any 
circumstances. 

The  Petitioner  also  objected  to  a 
generally  ajijilicahle  provision  that 
provides  an  exenqition  from  otherwise 
ii])plicahle  SIP  emission  limitations 
during  startiij)  and  shutdown  (11-1-2 
Mi.ss.  Code  R.  §  10.2). ' Within  that 
jirovision,  11-1-2  Miss.  Code  R. 

§  10. 2(a)(2)  sjiecifies  th.it  emission 
limitations  ajijily  during  startnj)  and 
shutdown  excejit  “when  a  startnj)  or 
shutdown  is  infreijuent,  the  duration  of 
the  exc:ess  emissions  is  hiief  in  each 
event,  and  the  design  of  the  .source  is 
such  that  the  period  of  excess  emi.ssions 
cannot  he  avoided  without  causing 
damage  to  the  equipment  or  jiersons." 
The  Petitioner  argued  that  such  an 
exenijition  is  inconsistent  with  the 
reijuirements  of  the  CAA  and  the  EPA’s 
SSM  Policy.  'Die  Petitioner  argued  that 
the  CAA  and  the  FPA’s  interpretation  of 
the  CAA  in  the  SSM  Policy  reijuire  that 
all  such  excess  emi.ssions  he  treated  as 
violations. 

1).  'I’he  EPA’s  Evaluation 

The  FPA  di.sagrees  witli  the 
Petitioner’s  contention  that  no 
affirmative  defense  jirovisions  are 
jiermissihle  in  SlPs  under  the  CAA.  As 
exjilained  in  more  detail  in  .section  IV 
of  this  notice,  the  FPA  intei  jirets  the 
CAA  to  allow  affirmative  defen.se 
jirovisions  for  malfunctions.  So  long  as 
these  jirovisions  are  narrowly  drawn 
and  consistent  with  the  CAA,  as 
recommended  in  the  FPA’s  guidance  for 
affii’inative  defense  jirovisions  in  SlPs, 


Piililidi)  lit  4H. 
I’dtitioii  at  47 — 18. 
'  ‘'•IVlilioii  at  47-4!). 
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the  FPA  hdievos  that  states  may  (dect  to 
have  aHirmative  defense  provisions  for 
malfunctions. 

The  Fl’A  agrees,  liowever.  that  the 
affirmative  defense  contained  in  11-1- 
2  Miss,  (kale  R.  10.1  for  n]).sets  is  not 
an  acceptable  affirmative  defense 
provision  under  the  ('.AA  as  interpnitcal 
in  the  FPA’s  SSM  Policy.  Section  10.1 
provides  that  “lt|lie  occurrence  of  an 
np.set  *  *  *  constitutes  an  affirmative! 
defense  to  an  enforcement  action 
hronght  for  noncoiujiliance  with 
emission  standards."  conditioned  upon 
the  source  meeting  a  series  of  criteria. 
Altluuigh  the  FPA  helieives  that 
narrowly  drawn  affirmative  elefenses  are 
permitted  under  the  Act  for  malfunction 
events  (/.e..  upsets)  (.see  .section  Vll.B  of 
this  notice),  the  FPA's  interpnitation  of 
the  CAA  is  that  an  affirmatix’e  defense 
can  only  shield  the  source  from 
monetary  penalties  and  cannot  he  a  bar 
to  injunctive  relief.  The  i)rovisions  of 
11-1-2  Mi.ss.  Code  R.  ^  10.1  ap})licahle 
to  upsets  apjiears  to  cnsite  a  bar  not  just 
to  monetarv  jienalties  hut  also  to 
injunctive  relief.  An  affirmative  defense 
provision  that  ])urport.s  to  bar  anv 
enforcement  action  for  injunctive  relief 
for  violations  of  emission  limitations  is 
inconsi.stent  with  the  r(!(|uirements  of 
CAA  .s(!ctions  113  and  20-4. 

In  addition,  the  FPA  agrees  that  11  — 

I- 2  Mi.ss.  C.ode  R.  10.1  creatiis  an 
affirmative  defense  for  u|).sets  with 
conditions  that  an!  not  fully  consistent 
with  the  critmia  that  the  FPA 
recommends  in  llu!  SSM  Policy.  The 
Id’A  acknowfinlges  that  the  S.SM  1^)1  icy 
is  only  gnidani.e  conc(!rning  what  types 
of  SIP  provisions  could  he  consistent 
with  th(!  reciuiremenls  of  the  C^AA. 
Nonetheless,  through  this  rulemaking, 
the  FPA  is  propt).sing  to  det(!rmine  that 

II- 1-2  Miss.  Code  R.  §  10.1  tloes  not 
include  criteria  that  are  sufficiently 
robust  to  (jualifv  as  an  acce|)tahle 
affirmative!  defense  provision.  Although 
this  provision  does  contain  manv 
crit(!ria  that  arc!  comj)arahle  to  those  the! 
FPA  r(!Commends,  it  d(K!s  not  addr(!.ss 
sevcMal  that  the  FPA  believes  to  hi! 
n(!C(!.ssary  to  a.ssure  that  the  affirmative 
d(!fense  is  available  only  in  ap])roi)riate 
circumstances.  For  (!xam|)le.  11-1-2 
Miss.  Code  R.  §  10.1  doexs  not  contain 
crit(!ria  r(!(]iiiring  the  source!  to  show 
that  the  malfunelion  event  was  not  ])art 
of  a  re!e:urring  pattern  ineiie:ative!  of 
inaele!e|nate!  eUisign.  operation,  or 
maintenance.  In  addition,  as  eliseaisseul 
in  se!e:tion  Vll.B  of  this  notice,  the  FPA 
l)e!lie!ve!.s  that  affirmative!  ele!fe!n.se 
provisions  should  aelelrexss  the  issue  of 
single  se)ure:e!s  or  groups  of  se)nre;e!.s  that 
have!  the  potemtial  to  have  aelver.se 
impae:ts  on  the!  NAAQS  or  PSD 
incre!ments  in  one  of  two  reiexmnneneleel 


ways.  On  its  fae;e!.  11-1-2  Mi.ss.  Code  R. 

10.1  eloe!s  not  apj)e!ar  to  aelelre!.ss  this 
issue  in  either  way.  The  FPA  he!li(!ve!.s 
that  the  inedusion  of  the!  bar  to 
e!nfore;e!me!nt  for  injnnelive  re!lie!f  and  the! 
insidfiedently  robust  eiiialifving  ea  iteria 
render  11-1-2  Miss.  Code  R.  §  10.1 
substantially  inaeleupiate!  to  me!e!t  CAA 
riHinirements. 

The!  FPA  also  agre!e!s  with  the 
Petitioner  th.it  the!  affirmative  eleie!n.se! 
for  e!xe;e!ss  emissions  during 
maintenaiuH!  jjrovieleHl  in  11-1-2  Miss. 
C.ode  R.  10.3  is  not  c.onsistent  with 
(;AA  reuiidrements.  As  e!xplaine!el  in 
seudions  IV  and  Vll.(;  of  this  notiea!,  the 
FPA  l)e!lieves  that  affirm;itive  elefeiiises 
are  only  permi.ssihle  nnele!r  the  (^AA  in 
the  e:ase!  of  events  that  are  beyond  the 
e:ontre)l  of  the  sonrex!.  /.e..  malfimedions. 
Affirmati\'e!  ele!fe!n.se!  provisions  ;ue!  not 
appropriate  in  the  e;ase  of  planned 
soure:e!  actions.  sne:h  as  mainlenanex!, 
heuamse  .soure;e!.s  should  he  expected  to 
e;omj)ly  with  applie:al)le!  e!mi.ssie)n 
limitations  during  tho.si!  normal  plannexl 
and  preeliedeul  moehis  of  soure:e 
operation.  Although  this  provision  eloe!.s 
c;e)ntain  i)arame!te!rs  to  limit  its 
availability,  it  still  ])roviele!.s  an 
affirmative!  de!f(!nse!  that  is  ineionsistent 
with  (^AA  reuinirements.  The!  FPA 
helien  exs  that  the  inedusion  of  the 
affirmative!  ele!fe!nse!  for  e!xe;e!.ss  e!missie)ns 
during  niiiintenance!  in  Tl-1-2  Mi.ss. 
(iode  R.  10.3  r(!nele!rs  that  provision 
snhstantiallv  inaele!e|nate!  to  me!e!t  (!AA 
r(!e|uire!me!nts. 

The  FPA  also  agr(!e!s  that  11-1-2  Miss. 
Ckxle  R.  4}  10.2(a)(2)  e:ontains  an 
exemiption  for  exeiess  endssions  during 
startup  and  shutdown  events  that  is 
ine:onsi.stent  with  ('AA  reieiuireMuents. 
The  FPA  ae:knowleelge!S  that  the  state 
lias  imposed  .some  paramedeu's  on  the 
sexipe  of  the  exe!mption  by  re!e|uiring  that 
the  events  he  infreeiuent,  of  short 
duration,  and  reuinireKl  to  avoid  damage 
to  e!eiui]nne!nt  or  ])(!ople.  However,  the 
FPA  does  not  interpret  the  CAA  to  allow 
for  exemjitions  for  e!xe:e.ss  emissions 
elnring  .startup  and  shutdown.  As 
eli.se;n.sse!el  in  .seudion  VII. A  of  this  notieie. 
the  FPA  believes  that  soureaxs  should  he 
de!signe!el.  op{!rate!el,  and  maintained  so 
that  thew  e;an  exiinjily  with  ai)])lie:ahle 
.SIP  eanission  limitations  elnring  normal 
modes  of  sourex!  oiieration.  If 
apjiropriate!.  the!  state  may  eleud  to 
ele!ve!lop  speudal  emission  limitations  or 
other  control  mexisurexs  that  apply 
dining  startup  and  shutdown.  The  liPA 
helien'es  that  the  inedusion  of  an 
e!xe!mption  for  exexxss  emissions  during 
startup  and  shutdown  in  11-1-2  Miss, 
(xide  R.  10.2  is  suh.stantially 
inaeleejuate  to  meet  ('.AA  reuiuirements. 


ex  'riie  FPA's  Proposal 

The  FPA  projioses  to  grant  the! 

Petition  with  respeed  to  11-1-2  Mi.ss. 
Code  R.  S  101.  11-1-2  Mis.s.  Code  R. 

S  10.2.  and  1 1-1-2  Miss.  Ceiele  R.  4?  10.3. 
None  of  the!se!  provisions  is  e:emsiste!nt 
with  the  reuinirememts  of  the  (;AA  as 
inte!rpre!te!el  in  the  FPA’s 
ri!i:omme!ndations  in  the  Id’A's  .S.SM 
Pe)lie;y.  The  FPA  believes  that  11-1-2 
Miss.  Code  R.  §  10.1  and  11-1-2  Miss. 
Code  R.  §  10.3  ea'exite  affirmative 
elefemses  that  are  ineamsistent  with  the 
fundamental  reejuirements  of  the  C.AA 
with  respeed  to  emission  limitations  in 
.SlPs  as  reKiuireul  by  seedions 
110(a)(2)(/\).  110(a)(2)(C).  and  302(k).  In 
aelelition.  by  purjiorting  to  create  a  bar 
to  enfore:e!me!nt  that  apjilies  not  ju.st  to 
monedary  iienalties  hnt  also  to 
injunedive  relief,  these  provisions  are 
inconsistemt  with  the  reciuirements  of 
(]AA  .seedions  113  and  304.  By  not 
inedueling  sufficient  criteria  to  assure 
that  .se)ure:e!s  seeking  to  raise!  thexse 
affirmative  defensexs  have  in  faed  he!e!n 
proiierly  de!signe!el.  maintaineul.  and 
o])erate!el.  and  to  assure  that  .soure:es 
have  taken  all  ap])ro])riate!  steps  to 
minimize!  e!xe:e!s.s  e!mi.ssie)n.s.  11-1-2 
Mis.s.  (kielc!  R.  45  lo.l  also  fails  to  he 
sidfiedently  narrowly  dniwn  to  justify 
shielding  from  monedeiry  ])e!uallies  for 
violations.  The!  exmijiarahle  .iffirmative 
elefemse  for  meiintenimex!  in  11-1-2 
Miss,  (xide!  R.  §  10.3  is  not  exmsi.stent 
with  (]AA  re!e|uire!me!nt.s  heexmse 
mainte!nance!  is  a  norimd  mode  of  sourex! 
operation  during  whiedi  the  sourex! 
should  he  i!xpe!eded  to  eximply  with  the 
appliexihle  emission  limitations.  Thus, 
these  provisions  are  not  appropriate  as 
idfirmalive!  defense  provisions  heexiuse 
they  are  inexinsi.stent  with  fundamental 
rexjnirements  of  the  CAA. 

The  FPA  is  jiropeising  tei  finel  that  11- 
1-2  Mi.ss.  Ceiele  R.  4j  10.2  is  substantially 
inaele!e|uate!  tei  meet  C^AA  rexpiirements 
hexxni.se  it  provieles  em  e!xe!m|)tie)n  feir 
eixex!.s.s  emi.ssions  that  oexxir  elnring 
.staidu])  anel  shutelown,  whiedi  are 
normal  meielexs  eif  sourex!  operation 
elnring  whiedi  sonrexxs  shendel  eximjdv 
with  ap])lie:al)le!  enii.ssion  limitations. 
.Suedi  an  eixemiitiein  jireivision  is 
inexmsisteint  with  the  funelaniental 
rexpiirements  of  the  ('AA  with  re!S])e!ed  tei 
eimissiem  limitatienis  in  .SIPs  as  recjuireiel 
by  seedions  11 0(a)(2)(A).  110(a)(2)(C), 
anel  302(k). 

Feir  thexse!  rea.sons,  the  Id’A  is 
preijiosing  tei  finel  that  the!se!  jirovisions 
ail!  snhstantiallv  inadeepiate  to  niiu!! 
CAA  lexpiirements  anel  thus  pre)])o.sing 
to  i.ssue  a  .SIP  exdl  with  respexd  to  the!se! 
provisions. 
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7.  Nortli  Carolina 
a.  Petitioner’s  Analysis 

The  Petitioner  ol)je(;te(l  to  two 
^(nierally  applicable  jjrovisions  in  the 
North  Carolina  .SIP  that  provide 
ex(!in])tions  for  emissions  excelling 
()thei  \vis(!  ap])lic;ahle  .SIP  emission 
limitations  at  tin;  discretion  of  the  state 
agency  during  malhinctions  (1.5A  N  C 
Admin.  Code  2IJ.O.'53.'-,(cj)  and  during  ' 
startiij)  and  shutdown  (l.'SA  N.C.  Admin 
Code  2D.().'5.3.'5(g)).i.<.>  The  Petitioner 
argued  that  both  provisions  allow  a  slate 
olhcial  to  exempt  sources  from 
(;omjdiance  willi  otherwise  aj)])licahle 
SIP  emi.ssion  limitations,  and  therefore 
l)oth  provisions  allow  a  state  official  to 
def.ide  whether  a  violation  has 
occurred.  This  decision  would  ])reclmle 
enforcement  action  by  the  EPA  and 
oitizen.s  for  both  civil  pemalties  and 
injunctive  relief,  and  such  an 
interpretation  is  inconsistent  with  the 
CAA  and  the  EPA’s  S.SM  ])olicy 
inteiTH'ting  the  CiAA.  The  Petitioma- 
notcul  that  the  dinjctor's  discretion 
provision  for  malfunctions  ])rovided  hv 
l.'iA  N.C.  Admin.  Code  2D.{).''j;t'5(c)  is 
limited  to  1.'5  percent  of  ojierating  time 
during  each  calendar  vinir.  According  to 
the  Petitioner,  this  temporal  limit  does 
not  render  the  jirovi.sion  iiermissihle 
under  the  CAA  and  the  EPA’s  S.SM 
policy  interpreting  the  CAA,  Ixicanse 
llu;  limit  does  nothing  to  ensure  that 
amhieni  air  (pialitv  standards  are 
met.”  c!? 

h.  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  CAA  doiis  not 
allow  for  exemi)tions  from  olherwi.se 
ajiplicahle  SIP  emission  limitations, 
whether  automatic  or  through  the 
exercise  of  a  .state  official’s  di.scretion.  In 
accordance  with  the  reijuirements  of 
CAA  .section  110(a)(2)(A).  SIPs  mu.st 
contain  emi.ssion  limitations  and.  in 
accordance  with  the  definition  of 
■’omi.s.sion  limitations”  in  CAA  .section 
302(k),  .such  emission  limitations  mu.st 
h(!  continuous.  Thus,  anv  exce.ss 
omissions  above  the  levid  of  the 
applicable  emission  limitations  mu.st  he 
considered  violations,  whetluu-  or  not 
the  state  (dects  to  exercise  its 
enforc.enumt  di.scretion. 

The  1-;PA  helitives  that  l.'jA  N.C. 

Admin.  Codi*  2D.0.'13.'-)(c)  and  l.'lA  N.C 
Admin.  Code  2D.().53.'5(g)  are 
impermi.ssihle  as  insufficiently  hounded 
director’s  di.scretion  provisions.  The 
oxj)licit  text  of  I.'-, A  N.C.  Admin.  Code 
2D.().'5.f,'5(c)  states  that  “(alny  exce.ss 
omissions  *  *  *  aro  considerod  a 
violation*  *  *  unle.s.stho  owner  or 


'  "H’litilion  at  .a7-.Sfi. 
' ‘^I’lililion  al  .SH. 


operator  of  the  source;  of  (;xce.s.s 
emi.ssions  demonstrates  to  the  Director, 
that  the  exc(;.s.s  emi.ssions  an;  the  r(;.sult 
of  a  malfunction.”  .Similarly,  l.'jA  N  (’ 
Admin.  Code  2D.().'j.T'j(g)  provides  that  a 
slate  official  may  del(;rmine  that  (;xc(;.ss 
omi.ssions  during  startup  and  .shutdown 
an;  unavoidahh;,  in  which  ca.se; 
emissions  (;xc(;{;ding  the  oth(;rwi.s(; 
iij)j)licahl(;  .SIP  limitatieins  an;  not 
(.on.sid(;r(;d  violations.  ’rh(;.s(;  provisions 
ve.st  the  state  official  with  unilat(;ral 
power  to  grant  an  (;x(;mption  from  the 
otherwise  ajeplicahle  SIP  emi.ssion 
limitation,  without  any  public  process 
at  the  state  or  federal  level.  Such  a 
determination  that  tlu;  (;xce.s.s  emi.ssions 
iu  a  given  event  do  not  constitute  a 
violation  could  ])reclude  enforcement 
by  the  EPA  or  through  a  citiz(;n  suit. 
While  both  juovi.sion.s  contain  a  list  of 
fac.tors  that  the  stale  official  "shall 
f.onsider”  in  making  the  di.scretionarv 
d(;termination,  they  nevertheless 
om])ower  the  stale  official  to  cn;ate  an 
exemption  from  tlu;  emission 
limitations,  and  such  aii  exemption  is 
impermi.s.sihle  in  the  fir.st  instance.  Such 
a  directors  discretion  provision 
nndermin(;.s  tlu;  (;mi,ssion  limitations  in 
tlu;  SIP.  and  tlu;  (;mi.s.sion.s  reductions 
they  are  intended  to  achievi;,  and 
rend(;r.s  them  less  enforceahh;  by  the 
EPA  or  through  a  citizen  suit,  'flu;  EPA 
heli(;y(;.s  that  tlu;  inclusion  of  an 
insufficiently  hounded  dir(;ctor’s 
di.scr(;tion  provision  in  l.'jA  N.C. 

Admin.  Code  2D.0.'j;t.'j(c)  and  1.5A  N  C 
Admin.  Code  2n.().'i3.'j(g)  i.s  thus  a 
substantial  inad(;(]uacy  and  n;nd(;r,s 
these  .sju;cific  .SIP  provisions 
impermi.s.sihle  for  this  rea.son. 

hinally.  the  EPA  notes  that  l.'jA  N  C 
Admin.  Code  2D.().'j35(c)  and  l.'jA  N  C 
Admin.  Code  2D.().'j3.'j(g)  contain  a 
luimher  of  criteria  for  c:on.sid(;ration  hv 
the  state  official  when  deciding  wliether 
the  exce.ss  (;mi.s.sion.s  should  he  treated 
as  (;xem|)t  and  thus  not  as  a  violation. 
Superficially,  the.se  criteria  are  similar 
to  those  recomnu;nd(;d  by  the  EPA  for 
affirmative  d(;fen.se  jjrovisions  for 
malfunctions  to  nu;(;t  CAA 
nKiuirements,  hut  they  are  not  jiresented 
as  criteria  for  an  affirmativi;  d(;fen.s(;. 
Instead,  each  provision  i.s  structured  .so 
that  if  llu;  .source;  has  met  these  cril(;ria. 
llu;  stall;  official  will  deem  the  exc(;.s.s 
omi.ssions  not  a  violation.  Mor(;over. 
instead  of  reiiuiring  that  tlu;  .sourci; 
establish  the.se  facts  in  an  administrative 
oi  judicial  jirocess,  llu;  provision 
ajiiiears  to  authorize  the  state  official  to 
make  a  unilat(;ral  determination 
whether  the  (;mi.s.sion.s  an;  a  violation 
and  thus  appears  to  bar  enforcement  by 
tlu;  EPA  or  through  a  citiz(;n  suit. 


c.  I  he  EPA’s  Proposal 

l  lu;  EPA  j)ropo.s(;.s  to  grant  the 
Potition  with  re.sjiect  to  l.'jA  N.C 
Admin,  f.'ode  2D.().'j:j.'j(,:)  and  l.'jA  N  C 
Admin.  Code  2D.().'j;i.'j(g).  'rho  EPA 
h(;liev(;.s  that  both  of  thesi;  provisions 
oould  hi;  read  to  allow  for  exemptions 
rom  otherwise  applicable  .SIP  emi.ssion 
limitations  through  a  state  official’s 
unilateial  exercise  of  discretionary 
authority  that  i.s  insufficientlv  houuded 
and  includes  no  additional  public 
proc(;.ss  at  the  state;  or  federal  level. 
Moreover,  the  di.scretion  cr(;ated  by  this 
provision  could  he  read  to  allow  ca.se- 
hy-i:a.se  exemptions  from  emission 
limitations  when  such  exemptions  are 
not  |u;rmi.s.sihle  in  the  fir.st  instance. 
.Sucli  exemption  provi.sions  are 
inconsistent  w’ith  the  fundamental 
reiiuirements  of  the  CAA  with  respect  to 
eniKssion  limitations  in  SIPs  as  required 
by  .sections  1  l()(a)(2)(A).  ll()(a)(2)(C). 
and  302(k).  In  addition,  by  creating 
the.se  impermi.s.sihle  exemptions,  tlu; 
.state  has  defined  violations  in  a  way 
that  would  interfere  with  (;ffective  ' 
onforcement  by  the  EPA  and  citizens  for 
exce.ss  (;mi.s.sion.s  during  the.se  events  as 
])rovided  in  CAA  sections  ll.'l  and  304 
For  thesi;  reasons,  the  EPA  i.s  jiroposing 
to  find  l.'jA  N.(;.  Admin,  (ioili; 

2D.0.'j3.'j(c)  and  l.'jA  N.C.  Admin.  Code 
2D.().'j3.'j(g)  are  suhslantially  inadequate 
to  meet  CAA  requirements  and  thus  i.s 
proposing  to  i.ssue  a  .SIP  call  with 
i(;.sp(;ct  to  thesi;  provisions. 

8.  North  (Carolina:  Forsvth  (iounty 
a.  Petitioner’s  Analysis 

1  he  Petitioner  ohj(;cted  to  two 
geneially  applicahk;  ])ro\'i.sion.s  in  the 

For.syth  County  Code  that  provide 
exemjjtions  for  emi.ssions  exceedin'’ 
otherwisi;  ajiplicahle  .SIP  emission 
limitations  at  the  discr(;tion  of  a  local 
official  during  malfunctions  (Forsvth 
County  Code.  ch.  3.  3D.0.'j3.'j(c))  and 
startuj)  and  shutdown  (Forsvth  Countv 
Code.  ch.  3.  3D.().'j3.'j(g)). c(»  The 
Petitioner  argued  that  these  "local 
regulations  have  the  same  problems  as 
the  iNorth  Caroliuaj  state-widi; 
icgulatioiis  addressiid  iu  tlu;  pr(;vious 
.s(;(,tion. '  t  I  I  lu;  P(;titioiu;r  argued  that 
both  provisions  allow  the  local  official 
to  (;x(;mpt  .sourc(;.s  from  conqilianci; 
with  otherwi.se  aiqilicahle  SIP  emi.ssion 
limitcition.s,  and  lher(;for(;  both 
luovisions  allow  the  local  official  to 
decidi;  wh(;tlu;r  a  violation  has 
ocimrred.  'rids  decision  would  ju-eclude 
action  by  the  EPA  and  citizens  for  both 
civil  penalties  and  injunctive  relief,  and 
•such  a  provision  i.s  inconsistent  with  the 
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(;AA  and  tlu;  FPA's  S.SM  ]){)li(:y 
iiilor|)reling  tlie  CAA. 

1).  The  KI’A's  Fvaluation 

The  Fl’A  agrees  that  the  (lAA  does  not 
alU)\v  for  exemptions  from  otlua  wisi! 
ap])li(;al)le  .SIP  emission  limitations, 
whether  automatic  or  tlirongh  the 
exercise  of  a  governnumt  official’s 
discretion.  In  accordance  with  the 
r(H|nirements  of  (]AA  section 
1  l()(a){2)(A).  .Sll’s  must  contain 
emission  limitations  and.  in  accordance 
with  the  tlelinition  of  "emission 
limitations"  in  (iAA  section  3()2(k). 
such  emission  limitations  must  he 
contimions.  Thus,  any  excess  emissions 
above  the  level  of  the  applicable 
emission  limitations  must  he  considered 
violations,  whether  or  not  the  state 
elects  to  ex(M'cise  its  (mforcement 
discretion. 

The  FPA  believes  that  Forsvtli  (ionntv 
(iode.  ch.  3.  3D.().'i3.'j(c)  and  Forsyth 
County  Code.  ch.  3.  3D.().')3.'5(g)  are 
impermissible  as  insufficient Iv  hounded 
director’s  discretion  provisions.  For.syth 
(ionnty  (iode.  ch.  3.  3l).().'j3.'j(c)  .states 
that  ‘‘|a|nv  excess  (anissions  *  *  *  are 
considered  a  violation  *  *  *  unless  the 
owner  or  op(*rator  of  the  source  of 
exc(!.ss  emi.ssions  demonstrates  to  the 
llinjctor.  that  tin;  (jxcess  (anissions  are 
the  residt  of  a  malfnnc;tion.’’  .Similarly, 
f'or.syth  (iounty  Code,  ch.  3.  .iD.O.'j.l.llg) 
provid(!.s  that  a  local  official  may 
detia  inine  that  exc(!ss  (ani.ssions  during 
.startup  and  shutdown  are  unavoidable, 
in  wliich  ca.se  emissions  (ixceeding  the 
otherwise  applicable  .Sli’  limitations  are 
not  considered  violations.  These 
])rovisions  vest  the  local  official  with 
unilateral  ])ower  to  grant  an  exeni])tion 
from  th(!  otherwise  ap|)licahle  .SIP 
emission  limitation,  without  any  ])nhlic 
j)roce.ss  at  the  local,  .state,  or  federal 
level.  .Such  a  determination  that  the 
excess  emi.ssions  in  a  given  ev(!nt  do  not 
constitute  a  violation  could  preclude 
(!nforc(;ment  by  the  FPA  or  through  a 
citizen  suit.  While  both  provisions 
contain  a  list  of  factors  that  the  local 
official  “shall  consider"  in  making  tin; 
discretionary  determination,  they 
neverthehi.ss  em])ower  the  local  official 
to  create  an  exem|)tion  from  tin; 
emission  limitation,  and  such  an 
exemption  is  impermissihle  in  tin;  first 
instance.  .Such  a  dinjctor’s  di.scnition 
provision  undermines  tin;  mnission 
limitations  in  the  .SIP.  and  the  emissions 
reductions  they  are  intended  to  achieve, 
and  rendcirs  them  le.ss  (mforceahle  hv 
the  FI^A  or  through  a  citizen  suit.  The 
I'iPA  believes  that  the  inclusion  of  an 
insnfficientlv  hounded  director’s 
di.scretion  provision  in  Forsyth  (iounty 
(iode.  ch.  3.  3l).().'i3.'i(c)  and  P’orsyth 
(ioiintv  (iode.  ch.  3.  3D.().^)3.'i(g)  is  thus 


a  substantial  inaihupiacy  and  renders 
the.se  specific  .SIP  jjrovisions 
impermissihle  for  this  riiason. 

As  with  th(!  com|)arahle  statewide  .SIP 
provisions,  tin;  I'iPA  notes  that  I’orsyth 
County  Code.  ch.  3.  3n.().'j3.‘)(c)  and 
k’nisyth  (ionnty  (ioch;,  ch.  3.  3D.().'i3.')(g) 
also  would  not  (inalify  as  affirmative! 
defense  ])rovi.sions  consi.stent  with  CAA 
r(!(iuir(!ments.  Tlu:  provisions  authorize 
the  local  official  to  deem  excenss 
emi.ssions  exempt  and  thus  not  snhjeu.t 
to  enforcem(!nt  for  injunctive  r(!lief.  The 
])re)vision.s  akso  ap])ear  to  authorize  the 
local  official  to  make!  a  nnihiteral 
eletenninatie)!!  that  the  e!mis.sie)ns  are  ne)t 
a  vie)latie)n  anei  thus  to  bar  enfem'.ement 
by  the  FPA  eir  threengh  a  edtizen  suit. 

e;.  The  EPA’s  Preejeexsal 

The  FPA  pre)i)e)se!.s  te)  gnmt  the 
Petition  with  re!.spee;t  te)  Feersyth  Ce)nnty 
Ceeele,  ch.  3,  3D.().')3.'5(c)  anel  Fe)rsyth 
Ceennty  Ceeele,  e:h.  3,  3D.()!j3.'i(g).  The 
FPA  helievees  that  l)e)th  e)f  these 
])re)vi.sie)n.s  ceeidel  he  re!ael  te)  ;ille)W  fe)r 
e!xe!mptie)n.s  fre)m  eetherwi.se!  applie:al)le 
.SIP  ennissie)))  limit:itie)n.s  thre)ugh  a  le)e;;il 
e)ffie:iiil’.s  unilateral  exeaed.se  e)f 
eli.se:re!tie)nary  anthe)rity  thiit  is 
insidfiedently  l)e)unele!el  anel  inedndes  ne) 
<ielditie)nal  pid)lie:  pre)e:e!.s.s  at  the!  le)e:al, 
stiite!,  e)r  feelenal  le!ve!l.  Me)i'e!e)ve!r,  the! 
eli.se;re:tie)n  e:ie!iite!el  by  this  pieevisieen 
e:e)idel  he!  reuiel  tee  iilleew  e:;i.se!-l)y-e:ase! 
e!xe!mi)tie)n.s  freem  e!mi,s.sie)n  limitatieens 
when  sue;!)  e!xe!m])tie)n.s  are!  ne)t 
l)e!rmi.ssil)le!  in  the  fir.st  instance!.  .Sne;h 
e!xe!mption  ])re)vi.sie)ns  are!  ine;e)n.siste!nt 
with  the  fnneli)me!ntal  leKpnrements  e)f 
the!  CAA  with  re!S|)e!e:t  te)  e!mis.sie)n 
limit;)tie)n.s  in  .SIPs  as  re!e]uire!el  by 
.se!e:tie)n.s  1  l(){a)(2)(A),  TU)(a)(2)((i).  anei 
3()2(k).  In  aelditie)!!.  hv  ea'eating  the:se 
impermissible  exe!mptie)ns.  the  air 
agene;y  has  eledineei  viohetions  in  a  way 
that  woulei  interfere  with  effe)e:tive 
enfe)re:e!ment  by  the  FPA  anel  eatizens  for 
excess  eanissions  during  thexse  events  as 
])re)viele!el  in  (iAA  seditions  113  anel  304. 
Fe)r  thee.se  re!ase)ns,  the  FPA  is  pre)])o.sing 
to  finel  that  For.syth  (a)nnty  Ceeele,  e;h.  3. 
3D.().13.')(e;)  anel  Fe)r.syth  Ceeunty  (;e)ele, 
e:h.  3,  3D.().')3.‘5(g)  iire  snhstantiallv 
imiehieinate  to  meuit  CAA  re!ejnire!ment.s 
anel  thus  is  j)re)pe).sing  te)  issue!  a  .SIP  e:all 
with  re!.spe!e:t  te)  thee.se  pre)visie)ns. 

0.  .Se)uth  (’,are)linii 
<1.  Pe!titie)ne!r’.s  Analysis 

The!  Petitieeiu!)'  e)hje!e:te!el  te)  thre!e! 
preevisieens  in  the  .Seeuth  Ceireelinii  .SIP, 
arginng  thiit  theyv  eaentiiineul 
impea  inissihle  seenreie  cate!ge)rv-  anel 
peellutant-speuafie:  exe!mptie)ns. '  'Phe 
Pe!titie)ner  ch<irae:terize!el  the!se! 
j)re)vi.sie)ns  as  ])re)viefing  eexemjitieens 


ill  e>,S-lili. 


freem  e)pae:ity  limits  fe)r  fnel-hnrning 
eepeiiitieens  fe)r  e!xe;e!ss  emissieens  that 
e)e;eau'  elnring  stiirtnp  e)r  shuteleewn  (.S.C. 
Ce)ele!  Ann.  Reegs.  01-02. .1  .St  1(C)), 
e!xe!mptie)ns  freem  NOx  limits  for  spexaiil- 
iise!  l)nrne!rs  that  iire  e)pe!rate!el  leess  thiin 
.')()()  he)ur.s  ])er  vexir  (.S.C.  Ceiele  Ann. 

Re!g.s.  01-02. .1  .St  .^).2(1)(1))(14)).  iinel 
exempt ie)ns  fre)m  sulfnr  limits  Ibr  kraft 
])nlp  mills  lor  e!xe:e!ss  eemissieins  that 
e)e:ean'  elnring  startup,  shuteleewn,  e)r 
malfune:tie)n  eveaits  (.S,(i.  (ieeele  Ann. 

Reigs.  .St  4(XI)(D)(4)).  The  Pe!titie)ne!r 
iirgiuul  that  sne:h  e!xe!m|)tie)n,s  vieelate  the 
funelamental  CAA  reMpiirement  thiit  all 
exeaiss  eimi.ssions  he  eamsielereel 
vieilations  anel  that  theiy  interfere  with 
enforeamient  by  the  FPA  anel  citizens. 

1).  'riu!  EPA’s  Fvahiatiem 

'I’he  FPA  agreeis  that  the  CAA  eloeis  neit 
allow  for  e!xeni])tie)n.s  from  eitherwise 
a]jplicahle  .SIP  emission  limitations.  In 
iie;corelance  with  (iAA  sectieins 
110(a)(2)(A)  anel  302(k),  .SIPs  must 
e:ontain  “eimissiem  limitatiems"  anel 
those  limitatiems  must  he!  exmlinuenis. 
'rluis,  any  e!xe;e!ss  emissiems  aheive  the 
level  e)f  the  iipplieiahle  .SIP  emi.ssiem 
limitatiem  mu.st  he  e;e)nsiele!re!el  a 
vieiliitiem  eif  sue:h  limitatiem.  reigarelleess 
eif  whe!ther  the  state  e!le!e:ts  tei  e!xe!re:i.se!  its 
eailbre'.ement  elise;re!tie)n.  .SIP  jirovisiems 
that  e:re!iite!  e!xe!mptie)ns  .sue:h  that  the 
e!xe:es.s  e!nii.ssie)ns  elnring  startup, 
shutelown,  miiinte!nimce!,  eir 
malfune;tie)n.s  are  not  vieiliitions  eif  the 
ii])])lie:iil)le!  SIP  emissiem  limitatiems  are! 
ineiemsistent  with  the  funeliimental 
reHjuirements  e)f  the  CAA. 

The  first  provisiem  iele!ntifie!el  by  the 
Pe!titie)ne!r  stateis  that  ‘‘|t|he  ojiacaty 
stanelards  set  Ibrth  above  eh)  neit  apply 
elnring  startup  eir  shutelown."  The  FPA 
agreies  with  the  Peititiemer  that  the  effe:ct 
e)f  this  language  is  to  exempt  eixcei.ss 
emissions  that  eicciir  elnring  startup  or 
shuteleiwn  from  eitherwise  a))])lie:al)le 
e)])ae:ity  stanelarels.  es.sentially  treating 
snedi  emissiems  as  non-violatiems.  ’Phe 
FPA  heilieves  that  .sue;h  autemiatie: 
eixemptiems  are  impeirmissihle)  uneler  the 
(iAA.  By  having  SIP  preivisions  that 
elefine  what  woulei  otlmrwise  he! 
violatiems  of  the  applie;al)le  .SIP 
emiissiem  limitations  as  non-vieilations, 
the  state  has  e!ffe)e;tively  ne!gate!el  the! 
ability  eif  the  FPA  or  the  ])uhlic  tei 
enfeirex!  against  theise  vieilatiems. 
'Pherelbre!.  the  PiPA  helieiveis  that  the 
inedusiem  eif  snedi  iin  autemiatie 
exemption  in  .S.C.  Coele  Ann.  Reigs.  (il- 
02..')  .St  1(C)  is  impermissihle!  anel 
reneleirs  the  ])rovisie)n  a  substantial 
inaeleKpiaeiy  nneler  the  CAA. 

With  reispeud  tei  the  Peititiemer’s 
seuiemel  eihjeictiem  relating  to  the 
eixemptiem  for  .spe!e:ial-nse!  burners, 
heiwever,  the  FPA  elisagreeis  with  the 


12512 


Federal  Register /  Vol.  78.  No.  38 /Friday,  February  22,  2013 / Proposed  Rules 


I^;titi()ner’s  characterization  of  the 
])rovision.  S.Ci.  Code  Ann.  Regs.  (il-(i2.[i 
St  .'i.2(l)(l))(14)  ])rovides:  “The  following 
soun:es  are  exeini)t  from  all 
rcKiuiixnnents  of  this  regulation  unless 
otherwise  s])ecifie(l:  *  *  *  (14)  .Special 
use  burners,  such  as  starl-n])/shut-df)wn 
hurners.  that  are  operatcul  less  than  .'iOO 
hours  a  year."  'I’Ik!  Petitioner  argued 
that  this  provision  jirovides  an 
exeni])tion  from  otherwi.se  a])])lical)le 
NOx  limitations  for  exc(!ss  emissions 
that  occur  during  startu]}  or  shutdown. 
Although  this  provision  sujmrficially 
re.semhles  an  exemption  for  emi.ssions 
(luring  startup  and  shutdown,  the  EPA 
inter|)rets  this  provision  merely  to 
define  a  specific  .source  categorv — 
special-use  hurma's — that  is  not  subject 
to  control  under  .S.C.  Code  Ann.  R(!gs. 
Bl— ()2..')  .St  .'5.2,  Control  of  Oxides  of 
Nitrogen  (N()\).  In  other  words,  the 
provision  relbuls  that  rcigulation  of 
special-use  hurmas  is  not  lUices.sary  in 
ca'der  to  meet  the  a])plicahle  RACT 
r(!(|uirements  or  any  otlua'  (iAA 
nujuinanents  for  NOx  emissions  in  this 
area.  Rather  than  an  ex(an])tion  for  NOx 
emissions  during  startu])  and  shutdown 
for  a  source  category  that  is  rcigulated  for 
NOx,  this  ])rovision  nua'ely  reflects  that 
this  cat(!gory  of  source  is  not  subject  to 
r(!gulation  under  .S.(i.  C.ode  Ann.  R(!gs. 
Bl-B2..‘5  .St  .'5.2.  Tluaefore.  the  EPA 
disagr(;es  with  the  P(!titioner  that  .S.C. 
(iode  Ann.  Rcigs.  B  t-B2.5  St  .‘5.2(I)(h)(14) 
naiders  the  South  Carolina  SIP 
substantial Iv  inadecpiate. 

Finally,  the  EPA  agrees  that  .S.C.  Cod(i 
Ann.  Regs.  St  4(X1)(D)(4)  implicitly 
includ(!s  im])ermissible  exem])tions  for 
excess  emissions  during  startu]), 
shutdown,  and  malfunction  events  ha' 
the  affected  sources.  The  ])rovision 
states  that  “|t|he  Departnuait  will 
consider  j)(a’iods  of  exccxss  emissions 
re])orted  under  .Subpart  D(3)  (jf  this 
s(a:tion  to  be  indicative  of  a  violation  if’ 
the  emissions  from  the  specified  source 
categories  (jxceed  certain  limits  over 
certain  time  periods.  For  exam]3le.  for 
r(!covery  furnaces,  .S.C.  Code  Ann.  Regs. 
iSt  4(Xl)(D)(4)(b)  specifies  that  exc(;.ss 
emissions  will  he  "indicative  of  a 
violation"  if  "(a)  the  numher  of  12  hour 
exceedanc(;s  from  recovcay  furnac(!s  is 
gnaiter  than  1%  of  the  total  numher  of 
contiguous  12  hour  pea  iods  in  a  (juarter 
(excluding  periods  of  startup, 
shutdown,  or  malfunction  *  *  *).”'rh(! 
j)arenthetical  exj)licitly  (!xclud(!s  the 
exce.ss  emi.ssions  that  occur  during 
startu]),  shutdown,  and  malfunction, 
automatically  treating  tho.se  emissions 
as  non-violations.  The  other  two  source 
category-specific  provisions  to  he 
considered  in  determining  whether 
excess  emissions  are  indicative  of  a 


violation  contain  similar  parenthetical 
exclusions.  Therefore,  these  provisions 
could  reasonably  he  construed  to 
j)reclude  the  EPA  and  the  public  from 
enforcing  against  violations  that  occur 
during  these  .S.SM  events  at  thesi; 
sources.  I'lie  EPA  believes  that  .S.C. 

(’.ode  Ann.  Regs.  .St  4(XI)(D)(4)  includes 
automatic  exemptions  for  excess 
emissions  during  .S.SM  evcmts  for  the 
three  categories  of  sources  and  is  thus 
substantially  inadecpiate  to  satisfy  (iAA 
recpdrements. 

c.  The  EPA’s  Propo.sal 

The  EPA  ])ropo.ses  to  grant  the 
Petition  with  respect  to  .S.C.  Code  Ann. 
Regs.  Bl-B2..'5  St  1(C).  The  EPA  believes 
that  .S.Ci.  (iode  Ann.  Regs.  Bl-B2..'5  St 
l((i)  allows  for  an  exem])tion  from 
otherwise  a})|)licable  SIP  emission 
limitations  and  that  such  exem])tion.s 
are  inconsistent  with  the  fundamental 
reciuirements  of  (iAA  sections 
11()(a)(2)(A),  ll()(a)(2)(C),  and  3()2(k). 
The  EPA  also  pro])oses  to  grant  the 
Petition  with  r(!S])ect  to  .S.C.  Code  Ann. 
R(!g.s.  .St  4(X1)(D)(4).  This  ])rovision 
a})j)ears  to  define  violations  at  three 
source  categories  in  a  wav  that  excludes 
excess  emissions  that  occur  during  .S.SM 
events.  It  is  unclear  whether  this 
|)rovision  is  intmuled  only  to  ap])ly  to 
the  exerci.se  of  enforcement  discretion 
by  state  ])ersonnel.  but  the  EPA  believes 
that  it  could  reasonablv  be  inter])reted 
to  ])reclude  the  EPA  and  citizen 
enforcement  as  well.  Because  .S.C.  Code 
Ann.  Regs.  .St  4(X1)(D)(4)  a])])ear.s  to 
define  violations  of  the  applicable 
emission  limitations  in  a  wav  that 
excludes  excess  emi.ssions  during  .S.SM 
events,  it  is  inconsi.stent  with  the 
fundamental  re(|uirements  of  CAA 
sections  1  l()(a)(2)(A),  1  l()(a)(2)((^),  and 
3()2(k).  For  these  reasons,  the  EPA  is 
proposing  to  find  that  .S.C.  ("ode  Ann. 
Regs.  Bl-{52..'5  .St  l((f)  and  S.d  (iode 
Ann.  Regs.  .St  4(XI)(D)(4)  are 
substantially  inadecpiate  to  meet  CiAA 
re(|uirements  and  |)ro])oses  to  i.ssue  a 
.SIP  call  with  respect  to  the.se  provisions. 

However,  the  EPA  ])ro|)oses  to  deny 
the  Petition  with  respect  to  .S.C.  Code 
Ann.  Regs.  Bl-B2..'5  .St  .'5.2(l)(h)(  14). 
which  does  not  exemj)t  exce.ss 
emi.ssions  from  an  otherwi.se  a])})licahle 
.SIP  emission  limitation  during  .startu)) 
and  shutdown  hut  rather  excludes  a 
specific  .source  categorv  from  regulation 
under  the  .South  ("arolina  SIP.  because 
such  regulation  was  deemed 
unneces.sary  to  meet  other  a])|)lical)le 
(iAA  re(]uirement.s.  As  a  consecpience. 
this  ])rovision  does  not  constitute  a 
substantial  inadetjuacy  in  the  .SIP. 


10.  Tennessee 
a.  Petitioner’s  Analvsis 

'Phe  Petitioner  objected  to  three 
provisions  in  the  Tennessee  .SIP.'  " 

Idrst.  the  Petitioner  objected  to  two 
provisions  that  authorize  a  state  official 
to  “excuse  or  i)roceed  upon"  (Tenn. 
Comp.  R.  &  Regs.  1 20()-.3-20-.07(l )) 
violations  of  otherwise  aj)j)licat)le  .SIP 
emission  limitations  that  occur  during 
"malfunctions,  startups,  and 
shutdowns"  ('I'enn.  Comp.  R.  &  Regs. 
12()()-3-2()-.()7(3)).  The  Petitioner 
argued  that  together,  these  provisions 
constitute  a  “blanket  exemption  from 
enforcement  at  the  unfettered  discretion 
of"  a  state  official.  Further,  the 
Petitioner  contended  that  once  a 
violation  has  been  “excused"  by  the 
state  official,  that  decision  could 
preclude  enforcement  by  the  EPA  or 
citizens  in  violation  of  the  CAA. 

.Second,  the  Petitioner  objected  to  a 
j)rovi.sion  that  excludes  exce.ss  visible 
emissions  from  the  recjuirement  that  the 
state  automaticallv  issue  a  notice  of 
violation  for  all  excess  emi.ssions  (I’enn. 
("omp.  R.  &  Regs.  12()()-3-.'5-.()2(l )).  This 
provision  states  that  “due  allowance 
may  he  made  for  visible  emissions  in 
exce.ss  of  that  permitted  in  this  chapter 
which  are  nece.ssarv  or  unavoidable  due 
to  routine  startU])  and  shutdown 
conditions."  The  Petitioner  argued  that 
Tenn.  Conij).  R.  &  Regs.  12()()-3-.'5-.()2(l) 
is  inconsi.stent  with  EPA’s  interj)retation 
of  the  (iAA  because  it  operates  as  a 
blanket  exemption  for  opacity 
violations. 

h.  The  EPA’s  Evaluation 

While  the  Petitioner  sugge.sted  that 
Tenn.  (iomj).  R.  &  Regs.  12()()-3-20- 
.07(1)  and  Tenn.  (',omp.  R.  Regs. 
12()0-3-2()-.()7(3)  combine  to  o))erate  as 
an  im])ermi.s.sible  di.scretionarv 
exemption,  the  EPA  believes  that  these 
])rovision.s  are  better  understood  as 
attempting  to  provide  the  state  agency 
with  the  di.scretion  to  decide  whether  to 
pursue  an  enforcement  action.  As 
discussed  more  fully  in  section  IX. A  of 
this  notice,  the  EPA’s  .S.SM  Policy  has 
consistently  encouraged  states  to  utilize 
traditional  enforcement  di.scretion 
within  appro|)riate  hounds  for 
violations  relating  to  exce.ss  emi.ssions 
that  occur  during  .S.SM  events. 

Moreover,  the  1982  SSM  (hndance 
explicit Iv  recommended  criteria  that 
states  might  consider  in  the  ev(!nt  that 
they  elected  to  formalize  their 
enforcement  di.scretion  with  ])rovision.s 
in  the  .SIP.  However,  such  enforcement 
discretion  provisions  in  a  .SIP  must  be 
“state-only.”  meaning  that  the 
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])rovisii)ns  apply  only  to  the  state's  own 
enlbrctiinent  personnel  and  not  to  the 
I-l’A  or  to  others.  Here,  the  'Hinne.s.see 
SIP  goes  too  iar  In'cau.se  a  court  could 
rea.sonahly  conclude  that  the  ])rovisious 
ill  (pie.stion  preclude  the  FPA  and  the 
public  from  eulbnang  against  violations 
that  occur  duriiig  SSM  events  if  the  state 
oUlcial  chooses  to  "excuse”  such 
violations.  Therefore,  the  FPA 
ultiinatelv  agrees  with  the  Pcititioner 
that  Tenn.  (loinj).  R.  8;  Regs.  1200-3-20- 
.07(1)  and  Tenn.  (loinp.  R.  &  Regs. 
1200-.3-20-.07(3)  are  substantially 
inadeipiate  to  satisfy  HAA  recpurenients. 

In  regard  to  Tenn.  C.onip.  R.  It  Regs. 
1200-3-.'i-.02(1 ).  the  FPA  agrees  with 
the  Petitioner  that  this  jirovision 
operates  as  an  iinpennissible 
di.scretionary  exemption  because  it 
allows  a  state  official  to  excu.se  excess 
visible  emissions  after  giving  "due 
allowance”  to  the  fact  that  thev  were 
emitted  during  startu])  or  shutdown 
events.  The  FPA  believes  that  this 
jirovision  is  impermissihle  hcicau.se  it 
creates  unhounded  discretion  that 
purports  to  make  a  state  official  the 
unilateral  arbiter  of  whether  the  excess 
emissions  in  a  givmi  event  con.stitute  a 
violation  ofotherwi.se  applicable  SIP 
emission  limitations.  More  imiiortantly. 
the  provision  pui'iiorts  to  authorize  the 
state  official  to  create  exemptions  from 
applicable  .SIP  (unission  limitations 
wluMi  such  exemptions  are 
impermissil)l(!  iii  the  first  instance.  As 
di.scu.ssiul  in  mon;  d(;tail  in  .section 
VILA  of  this  notice,  the.se  tvp(;s  of 
director's  di.scnition  |)rovisions 
undermine  the  purjiose  of  emission 
limitations  and  tlu;  nuluctions  thev  are 
intcmded  to  achieve,  thereby  nmdering 
them  less  (udbrceahle  bv  the  FPA  or 
through  a  citizen  suit.  The  FPA  believes 
that  the  inclusion  of  such  a  director's 
discretion  jjrovision  in  Tenn.  (iomp.  R. 

&  R(;gs.  12(K)-3-.'i-.02(l )  is  therefore  a 
substantial  inadecpiacy  that  nmchns  the 
provision  impermissible  under  the 
CAA. 

c.  Tim  FPA's  Proposal 

The  FPA  proposes  to  grant  the 
Petition  with  respcjct  to  Tenn.  (iomp.  R. 

Regs.  12()()-3-2()-.()7(  1)  and  Tenn. 
Comp.  R.  it  Regs.  12()()-3-2()-.07(3). 
The.s(!  enforcement  discretion 
provisions  could  reasonably  bt; 
iulerpr(!ted  to  pn'clude  FPA  and  citizen 
enforcement  of  applicable  SIP  emission 
limitations,  in  violation  of  (iAA  sections 
11()(a)(2)(A).  n()(a)(2)(C).  and  302(k). 
The  FPA  also  ])ropo.ses  to  grant  the 
Petition  with  respcu.t  to  Tmm.  (k)m]).  R. 
&  R(!gs.  12()0-3-.'i-.()2(l ).  The  discretion 
cr(!at(!d  hv  this  j)rovision  allows  for 
revisions  of  the  applicable  .SIP  emission 
limitations  without  meeting  the 


applicable  .SIP  nn'ision  nupununents  of 
the  CAA,  and  it  allows  ca.s(!-hy-case 
exemptions  from  (unission  limitations 
wh(!n  such  (!Xi!mi)tions  an;  not 
])ermissihle  in  the  first  instance.  Thus, 
this  provision  is  also  inconsistimt  with 
CAA  .sections  1  H)(a)(2)(A).  T1  ()(a)(2)(C). 
and  3()2(k).  For  tlu!,se  reasons,  the  FPA 
is  proposing  to  find  that  these 
provisions  are  substantially  inadecpiate 
to  meet  CAA  nupdrements  and  |)roposes 
to  issue  a  .SIP  call  with  nispect  to  these 
])rovisious. 

11.  Tmmessee:  Knox  County 
a.  P(!titioner's  Analysis 

The  Petitioiu!!'  objected  to  a  provision 
in  the  Knox  C.ounty  portion  of  the 
Tennessee  .SIP  that  bars  evidence  of  a 
violation  of  .SIP  emission  limitations 
from  being  u.sed  in  a  citizen 
enforcement  action  (KnoxCiounty 
Regulation  32.1(C)). '■’- The  provision 
sp(!cifi(!s  that  “la)  determination  that 
there  has  h(!en  a  violatii)!!  of  these 
ixigulations  or  orchu’s  issmul  |)ursuant 
th(!reto  shall  not  be  used  in  any  law  suit 
brought  by  any  ])rivate  citizcm.”  The 
P(!titioner  argued  that  this  i)rovision 
would  pr(!vent  r(!|)orts  of  .S.SM 
t;onditions.  which  t)wm;rs  and  o])erators 
are  nupdred  to  submit  p(!r  Kiiox  Countv 
R(!gulation  34.1(A).  from  being  u.sed  as 
(ivitUmce  iu  citizcm  suits,  thereby 
inuhannuing  the  express  authorization 
of  citizen  enforcement  actions  under  the 
CAA. 

h.  The  FPA's  Fval nation 

Th(!  FPA  agr(;(;s  with  tlu;  P(!titioner 
that  Knox  C.ounty  Regulation  32.1  (C.)  is 
inconsistent  with  the  fundamental 
recpdrciiuents  of  the  (iAA.  .Section 
113(e)(1)  of  the  CAA  retpdres  a  court  to 
take  into  consideration  "the  duration  of 
the  violation  as  established  by  anv 
credible  evidence”  in  determining 
p(!nalti(!S  in  citizen  enforcement  actions. 
Mor(!OV(!r,  section  114(c)  of  the  (iAA 
states  that  "|alny  records.  r(!|)orts  or 
information”  obtaimid  from  sources 
"shall  he  available  to  the  public  *  *  * 

.”  In  accordance;  with  lh(;.se  statutory 
maudates.  the  FPA  promulgated  its 
"credible;  e;viele;ne;e;  rule;"  in  1!)‘)7.  Thiit 
rede  .state;s:  ”|fle)r  pur])e)se;  e)f  *  *  * 
e;st;>blishing  whe;the;r  e)r  ne)t  a  pe;r.se)n  lues 
vie)late;el  e)r  is  in  vie)l<itie)n  e)f  anv 
stanehirel  *  *  *,  the  |S1P|  must  met 
pre;e;luele;  the  u.se,  inedueliug  the; 
e;xe:lusive;  u.se;.  e)f  iiny  e:re;elihle;  e;viele;ne:e; 
eer  infe)rm;itie)U,  re;le;v;mt  te;  whe;the;r  a 
seeurce  we)ulel  luive  be;en  in  e:e)m])liane;e; 
with  applie:;ible;  re;epiire;me;nts  *  *  *”  * 


l’(!tili()n  ill  lid. 

'■'  '.'>1  CI  R  ;ri.2i;i((:):  stu!  (ils(t  "C'.rf.dililr  I'Milmici! 
Kinisiiins."  112  KR  airi.S  iit  K.'iH  (Fill).  24,  ldd7). 
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The;  FPy\  he;lie;ve;s  that  the;  Knox 
County  Re;guhition  32.1((;)  runs  idbul  of 
these  stiitutory  ;mei  re;gulatorv 
provisions.  Knox  County  Re;gul;itie)n 
32. 1(c)  e;xj)lie:itly  bars  <i  st.ite;  offieiiid's 
eli;ti;rminatie)n  that  the;re  h;is  he;e;n  a 
viedcition  of  ii  .SIP  i;mi,ssion  liiuit.ition 
from  l)e;ing  usi;el  eis  evieleneie;  in  ;i  citize;n 
e;nforce;nu;nt  action.  e;ve;n  though  .SlPs 
are;  prohihiteel  from  preclueliug  the;  u.se; 
of  such  e;viele;nce;.  'flu;  provision  coulel 
;dso  he;  inte;r|)re;teel  to  heir  citizens  from 
using  e;vielene:e  of  ii  violation  useil  by 
the  stiite  officiiil  in  making  sue:h  a 
elete;rminatie)n.  ine:lueling  re])e)rts  ed'.SSM 
conelitions.  Con.se;epie;ntly,  Knox  C-ounty 
Re;gulcitie)n  32.1  (Ci)  is  inconsi.stent  with 
the  fundamental  r(;(pdrements  of  CAA 
.seeitions  113(e;)(l)  anel  114(e:)  anel  the; 
cre;elihle  evieleneie  rule.  Moreover,  by 
seeking  to  re.strain  the  ahilitv  of  ])rivate 
e;itize;ns  to  pursue  enforcement  actions, 
the  provision  is  inconsistent  with  the 
fimehimental  enforeiement  strueiture; 
e:re;ate;el  by  Congre;ss  in  CAA  section  304. 
As  such,  the;  fiPA  be;lie;ve;s  that  the;  Knox 
County  Re;gulation  32.1(C)  e;onstitute;s  <1 
substantial  inaele;e]u;u:v  in  the;  Te;nne;.sse;e; 
SIP. 

c.  The;  FPA's  Pro])oscd 

'I’he;  FPA  pro])ose;s  to  gnmt  the 
Pe;titie)n  with  respect  to  Knox  C.ounty 
Re;gulation  32.1(C).  This  provision 
pre;e:lueli;s  the;  use;  of  a  state 
eletermination  that  a  viohition  has 
oceairreel  from  being  use;el  as  evielenea;  in 
cl  citizen  e;nfore:eme;nt  euition.  in 
violation  of  CAA  se;e:tie)ns  113(e)(1), 

1 14(e:).  anel  304,  anel  the  creelihle; 
evielenea;  rule.  There;fe)re;.  the  FPA  is 
proposing  to  fiuel  that  this  jirovision  is 
substantially  inaele;epiate  to  meet  (iAA 
re;epiir(;me;nts  anel  ])ropo.se;s  to  issue;  a 
.SIP  call  with  re;spee:t  to  this  provision  in 
the  Knox  Countv  portion  of  the  state's 
SIP. 

12.  Tennes.see:  .Shelby  County 
a.  Petitioner's  Analysis 

The;  Petitioner  ohjeeiteel  to  a  provision 
in  the  .She;lhv  Couidv  Cioele;  (.Shelhv 
County  Coele  10-87)  that  iielelre;ss(;s 
e;nfe)rcement  for  e;xce;.ss  emi.ssions  tluit 
oeieair  eluring  “malfunctions,  startipis. 
anel  sludelowns"  by  ineairporating  by 
re;fe;re;nce;  the;  stiite's  provisions  in  Tenn. 
C.omp.  R.  K  Re;g.s.  1200-3-20.'  *  '  .Shelhv 
C.ounty  Coele  §  10-87  provieles  tluit  “all 
sue:h  aelelitions.  eleletions.  cluinges  anel 
amenelments  as  nuiv  suh.seepieutly  he 
nuiele”  to  Tennessee's  regulations  will 
iiutomatieadly  heeaime  part  of  the;  .Shelby 
County  (ioele.  The;  Petitioner  argueel  that 
once  T'enne;sse;e  edumges  its  re;gulations, 
tho.se;  reviseal  jirovisions  will  be; 


I’dtilion  ill  lid-711. 
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effective  in  the  Shelby  Coiintv  Code  l)ut 
will  not  he  efteclive  as  ])art  of  the  SIP 
until  they  are  submitted  to  the  FPA  and 
approved. 

h.  'I’he  Id’A’s  Fvalualiou 

The  liPA  agrees  that  Inuiau.sc;  Shelhv 
County  ('.ode  S  Hj-87  incorporates  hv 
reference  ])n)visions  in  the  Tcainessee 
SIP  that  an;  substantially  inadecpiate. 
the  Shelby  (ionnty  portion  of  the 
I'ennessee  SIP  is  likewise  substantial Iv 
inade(inate  to  satisfy  the  fundamental 
reciuirements  of  the  (iAA  for  tin;  same 
reasons. 

c.  The  EPA's  Proposal 

The  EPA  proposes  to  grant  the 
Petition  with  respect  to  Shelby  C'oimty 
(]ode  §  18-87.  For  the  same  reasons  that 
the  EPA  has  determined  that  the 
Tennessee  SIP  is  snhstantiallv 
inadecjuate  to  meet  (iAA  requirements, 
the  EPA  hcdieves  that  the  Shelby  ('.oimty 
portion  of  the  Tennes.see  SIP  is 
snhstantiallv  inadetpiate  as  well. 
ThenTore,  the  EPA  pro])o.s(;s  to  issue  a 
.SIP  call  with  res])ect  to  this  provision  in 
the  .Shelhv  Conntv  ])ortion  of  tlu;  .state’s 
SIP. 

F.  AffHctccI  St(it(is  in  F.PA  I{n>>i()n  \' 

1.  Illinois 

a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  thnu; 
generally  ajjplicahle  provisions  in  the 
Illinois  .SIP  which  together  have  the 
effec:t  of  providing  discretionary 
exciinptions  from  otherwi.se  applicahh; 
.SIP  emi.ssion  limitations,  and  such 
exemptions  are  impermissible  under  the 
CAA  because  the  statute  and  the  EPA’s 
interpretation  of  the  (iAA  in  the  .S.SM 
Policy  recpdre  that  all  such  exc:e.ss 
emissions  he  treated  as  violations. 

'I’he  Petitioner  noted  that  the  provisions 
invite  .sources  to  recjue.st,  during  the 
pmmitting  ])roces.s,  advance  i)ermi.s.sion 
to  c:ontinne  to  ojjerate  during  a 
malfunction  or  breakdown,  and, 
similarly  to  recpiest  advance  |)ermi.s.sion 
to  “violate”  otherwise  ajjplicahle 
emi.ssion  limitations  fluring  startup  (111. 
Admin.  (]ode  tit.  3.')  201.281).  The 

Illinois  .SIP  ])rovisions  establish  criteria 
thiit  a  statfi  official  must  consider  before 
granting  tlu;  adv;mce  permi.ssion  to 
violate  the  (nnission  limitations  (111. 

l  lu!  Il’A  noliis  lliat  tl)(!  l’(!lili()iit!i' also 
icl((iitil'i(Ml  sovoral  additional  pollidaiil-spocilii:  and 
sonnu!  <:al(!}>oi  v-s))i!(:ilic:  provisions  in  llii!  Illinois 
.SIP  that  il  all(!g(!fl  aro  inconsisduit  will)  Iho  CA.A 
iind  Iho  KI’.'Ws  S.SM  Policy,  llowovor.  Iho  Politionor 
(lid  not  rocpiost  that  Iho  PP.\  addi'oss  Ihoso  .SIP 
pi'ovisions  in  ils  romodv  i’0(|nosl.  and  thus  Iho  liPA 
is  nol  addrossiii”  Ihoso  pjovisions  in  Ihis  iiclion. 
11)0  I'l’A  (nay  oloci  to  ovalnalo  Ihoso  provisio))s  in 
a  lalor  action. 

'  Potilion  al  ll-Hli. 


Admin.  Code  tit.  3.'j  ^  201 .282). 

However,  the  Petitioner  as.serted,  the 
l)rovi.sions  state  that,  once  gnmted.  the 
advance  permission  to  viohite  the 
emission  limitations  “shiill  he  a  ])rim;i 
facie  defense  to  an  enforcement  action” 
(111.  Admin,  (iode  tit.  3.')  §  201 .28.8). 

'I’he  Petitioner  noted  tluit  Illinois  has 
cliiimed  tluit  its  .SIP  ])rovi.sions  do  not 
])rovide  for  iidvance  iiermission  to 
violate  emi.ssion  limitations  hut  that  its 
SIP  jirovisions  instead  authorize  “case- 
hy-case  claims  fif  exemption.”  ’  The 
Petitioner  argued  that  de.s|)ite  this 
explanation,  the  language  in  the  .SIP  is 
not  clear  and  appears  to  grant  advance 
permi.ssion  for  violations  during 
malfunction  and  startup  events. 
Furthermore,  the  Petitioner  objected 
because  the  effect  of  granting  that 
jiermission  would  he  to  pnivide  the 
source  with  an  ah.solute  defense  to  anv 
later  enforcement  action,  that  is,  "a 
defen.se  | would!  attachjl  al  the  state’s 
discretion.”  'Fhe  Petitioner  argued  that 
this  apju'oach  would  violate  the 
fundamental  refiuirement  that  all  exce.ss 
emissions  he  considered  violations. 

Finally,  the  Petitioner  objected  to  the 
use  of  the  term  “prima  facie  defense”  in 
Ill.  Admin.  Code  tit.  3.8  (^201.288, 
arguing  that  the  term  is  “iimhignous  in 
its  o|)eration.”  'I'he  Petitifiner  argued 
that  the  provision  is  not  clear  regiirding 
whether  the  defense  is  to  he  evaluated 
"ill  a  judicial  or  administrative 
])roceeding  or  whether  the  Agency 
determines  its  availability.”  Allowing 
defenses  to  he  raised  in  these  undefined 
contexts,  the  Petitioner  argued,  is 
“inconsistent  with  the  enforcement 
structure  of  the  (dean  Air  Act.”  The 
Petitioner  a.sserted  that  ”if  *  *  *  the 
“jirima  facie  defense”  is  anything  short 
of  the  “affirmative  defense”  as 
contemiilaled  in  the  1999  .SSM 
Cuidance,  then  "it  clearly  has  the 
jiotential  to  interfere  with  EPA  and 
citizen  enforcement.” 

1).  'I'lie  EPy\’.s  Evaluation 

'I'lie  EPA  agrees  that  the  CAA  does  nol 
allow  for  di.scretionary  exemptions  from 
otherwise  a])])lical)le  .SIP  emi.ssion 
limitations.  In  accordant:e  with  the 
recjuirements  of  CAA  section 
Tl()(a)(2)(A),  .SlPs  must  contain 
emi.ssion  limitations  and,  in  accorilance 
with  the  def  inition  of  “emi.ssion 
limitations”  in  CAA  .section  3()2(k). 
such  emission  limitations  must  he 
continnons.  'I’lins,  any  exce.ss  emissions 

Polilio))  i)l  a.I  (ciliof;  111.  Povll.  Pcol.  .Xgoiicy. 
.Sli)l(!))))!))l  ol  liosis  lor ;(  Plooood  Kovisioo  ol  lho 
8AAPP  P(!)))))l  lor  II. .S.  .Slool  {lorp.  (Irooilo  (lilv 
Works  (Mi)i'.  U).  21)1 1 ).  id  2(i-27).  'I  ho  MPA  iiolos 
ihid  llio  Poliliooor  apponrs  lo  have  cilod  Iho 
iocorroci  porlioii  of  Ihis  doouoioDl  i())d  Ih.d  Iho 
ooiTool  cilidioi)  is  lo  pagos  Dli— 117. 


above  the  level  of  the  applicable 
emission  limitation  must  he  considered 
violations,  whether  or  not  the  state 
elects  to  exercise  its  enforcement 
discretion.  'I’he  EPA  agrees  that  together 
111.  Admin.  Code  tit.  38  ^  201 .281 .  111. 
Admin,  (iode  tit.  38  §  201 .282,  and  111. 
Admin,  (iode  tit.  38  ^  201.288  can  he 
read  to  create  exemjitions  hv 
authorizing  a  .state  official  to  determine 
in  the  permitting  jirocess  that  the  excess 
emissions  during  startiq)  and 
malfunction  will  not  he  considered 
violations  of  the  ajiplicahle  emi.ssion 
limitations.  'I’he  language  of  the  SIP  on 
its  face  appears  to  permit  the  .state 
official  to  grant  advance  permission  to 
“continue  to  operate  during  a 
malfunction  or  breakdown”  or  “to 
violate  the  standards  or  limitations 
*  *  *  during  .startup”  (111.  Admin,  (iode 
tit.  38  4}  201. 281  (a)). 

'fhe  EPA  notes  that  the  Petitioner’s 
characterization  of  Illinois’s 
interpretation  of  its  SIP  is  not  accurate. 
While  the  Petitioner  alleged  that  Illinois 
believed  its  SIP  provisions  to  authorize 
“ca.se-hv-case  exenqitions,”  Illinois  in 
fact  described  the  effect  of  the 
])ermis.sion  granted  under  the.se 
provisions  as  jiroviding  the  source  with 
the: 

*  *  *  ()|)p()rliniilv  to  make  a  claim  of 
maltimctioii/lireakdowii  or  slarlo|).  will)  llie 
vial)ililv  of  such  claim  suhjeci  to  s))ecific 
re\  iew  against  ihe  requisile  re(|uirement.s. 
Indeed.  3.8  lAC,  201. 283  clearly  slates  that 
violating  an  applicable  stale  standard  even  if 
consistenl  with  any  e.\])ression  of  anihorily 
regarding  malfimclion/lireakdown  or  slarlii]) 
set  forih  in  a  permit  shall  onlv  constitnie  a 
prima  facie  defense  to  an  enforcemeni  action 
for  violation  of  said  regnlalion. 

(111.  Envtl.  Prot.  Agency.  Statement  of 
Basis  fora  Planned  Revision  of  the 
CAAPP  Permit  for  II. S.  Steel  dorp, 
dranite  dity  Works  (March  18,  2011),  at 
37.)  'riuis.  the  state  claimed  that  under 
its  SIP  provisions,  any  excess  emissions 
during  periods  of  startup  or  malfunction 
would  still  constitute  a  “violation”  and 
that  the  only  effect  of  the  ]K;rmi.s.sion 
granted  hv  the  state  official  in  the 
])ermit  would  he  to  allow  a  source  lo 
assert  a  “prima  facie  defense”  in  an 
enforcement  action.  Even  in  light  of  this 
explanation,  the  EPA  agrees  that  the 
plain  language  of  the  SIP  jirovisions  do 
not  make  ex])licit  this  limitation  on  the 

i;|>A  oolos  tl).)l  ll)(!)(!  ;))■()  i)  otnohor  of  other 
provisioos  in  the  sione  portion  of  the  Illinois  .SIP 
li)i)t  i)re  integn)!  to  Ihe  regnlidion  of  stnrtnps. 
shnldowns.  innl  niidfunctions.  Those  provisions 
include  III.  Admin.  Code  tit.  3.5  i;  21)1.1411.  III. 
/Xdinin.  Code  tit.  35  21)1.283.  end  III.  .Xdniin.  Code 

lit.  35  *5  201.284.  The  Petitioner  did  nol  ohjeci  lo 
lhe.se  provisions  in  its  Petition,  hut  hecouse  they  are 
irarl  of  i(  functional  scheme  in  Ihe  SIP.  Ihe  stale  (nay 
elect  lo  revise  these  provisions  in  accordance  with 
the  KPA's  |)roposal. 
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slate  official’s  authorization  to  grant 
exein|)tions.  Indeed,  by  expnissly 
granting  "piMinission."  tlie  ))rovisions 
are  ainliiguous  and  could  lx;  read  as 
allowing  the  stale  official  to  he  the 
unilateral  arbiter  of  whether  the  (jxcess 
emissions  in  a  given  malfunction, 
breakdown,  or  .startup  event  constitute  a 
violation.  By  deciding  that  an 
exceedance  of  the  emission  limitation 
was  not  a  ‘‘violalion."  (ixerci.se  of  this 
di.staetion  could  i)rechide  enforcement 
by  the  FBA  or  through  a  citizim  suit. 

Most  imj)ortantlv.  however,  the  grant  of 
permi.ssion  would  authorize  the  state 
official  to  create  an  exemption  from  the 
otherwise  applicable  SIB  emission 
limitation,  and  such  an  exemjition  is 
impermissible  in  the  first  instance.  Such 
a  director's  discretion  provision 
undermines  the  emission  limitations 
and  the  emission  reductions  they  are 
intended  to  achieve  and  renders  them 
le.ss  enforceable  hv  the  EBA  or  through 
a  citizen  suit.  The  EBA  believes  that  the 
inclusion  of  director's  discretion 
provisions  in  Ill.  Admin,  (lode  til.  35 
§201. 2151.  Ill.  Admin,  (lode  til.  3.'i 
S  201.2(52.  and  111.  Admin,  (lode  lit.  3r) 
§201.2(55  is  thus  a  substantial 
inadecpiacy  and  renders  these  sjiecific 
.SIB  |)rovisions  impermissihle  for  this 
rea.son. 

Furthermore,  even  if  the  Illinois  .SIB 
provisions  cited  by  the  Betitioner  are 
intended  to  provide  only  an  affirmative 
defense  to  enforcement,  rather  than  as 
advance  pminission  to  violate  the 
otherwise  applicable  .SIB  emission 
limitations,  the  EBA  agrees  that  the 
“prima  facie  d(;fense”  mechanism  in  III. 
Admin,  (lode  tit.  35  §  201.2(51.  Ill. 
Admin,  (lode  tit.  35  §201.2(52.  and  Ill. 
Admin,  (lode  tit.  35  §201.2(55  is  not  an 
acceptable  affirmative  defense  prt)vi,sion 
under  the  CAA  as  interpreted  in  the 
EBA’s  .S.SM  Bolicy.  Although  the  EBA 
Ixdieves  that  narrowlv  drawn 
affirmative  defenses  are  permitted  for 
malfunction  events  {.see  .section  VII. B  of 
this  notice),  the  EBA's  interjiretation  of 
thedAA  is  that  such  affirmative 
defenses  can  only  shield  the  source 
from  monetary  jienalties  and  cannot  he 
a  bar  to  injunctive  relief.  An  affirmative 
defense  provision  that  purports  to  bar 
any  enforcement  action  for  injum;tive 
relief  for  violations  of  emission 
limitations  is  inconsistent  with  the 
reiiuiremenls  ofdAA  sections  113  and 
304.  In  addition.  Illinois’s  .SIB 
provisions  allow  sources  to  obtain  a 
prima  facia  defense  for  violations  that 
occurred  during  .startuj)  periods,  and.  as 
discussed  in  section  Vll.d  of  this  notice, 
the  EBA  does  not  believe  affirmative 
defenses  for  violations  of  the  otherwise 
applicable  .SIB  emission  limitations  that 


occur  during  startup  or  shutdown 
periods  is  permissible  under  the  (lAA. 

Significantly,  these  Illinois  .SIB 
provisions  are  also  deficient  because, 
although  not  defined  in  the  Illinois  .SIB. 
a  f)rima  /hc/e  defense  typically  would 
shift  the  burden  of  ])roof  to  tin;  oj)])osing 
parly,  in  this  casi;  tlu;  party  bringing  tlu; 
enforcement  action  against  the  source. 
Th(!  EBA's  longstanding  inl(!ri)retation 
of  the  dAA  is  that  an  affirmative  defense; 
])rovision  must  lx;  narrowlv  drawn  and 
must  reepiire  the  source  to  establish  that 
it  has  met  the  conditions  to  justify  reli(;f 
from  mon(;tarv  |)enalti(;s  for  excess 
emi.ssions  in  a  given  (;v(;nl.  rhus.  an 
acceptable  affirmative  defense  under 
EBA’s  interpretation  of  the  (iAA  ])laces 
the  burden  on  the;  source  to  d(;monstrate 
that  it  has  met  all  the  appropriate 
criteria  before  it  is  entitled  to  the 
defense. 

Lastly,  the  criteria  that  the  Illinois  .SIB 
provisions  recpiire  he  met  h(;fore 
advaiKx;  permission  and  tin;  prima  facia 
defens(;  may  hi;  granted  are  not 
consistent  with  the  criteria  that  tin;  EBA 
r(;commends  in  the  .S.SM  Bolicy.  The 
EBA  acknowl(;dge.s  that  the  .S.SM  Boliev 
is  oidy  guidance  concerning  what  tvpes 
of  .SIB  provisions  could  he  consistent 
with  Ihi;  r(;(|uir(;ments  of  the  (iAA. 
Nonetheless,  through  this  ruhanaking. 
the  EBA  is  proposing  to  d(;tennin(;  that 
Ill.  Admin,  (lode  tit.  35  §  201 .2(51 .  Ill. 
Admin,  (lixle  til.  35  §  201 .2(52.  and  Ill. 
Admin,  (lodi;  lit.  35  §  201 .2(55  do  not 
include  criteria  that  are  sufficiently 
robust  to  ipialify  as  an  acceptahli; 
affirmalivi;  defense;  |)rovision.  The  EBA 
believes  that  the  inclusion  of  thi; 
compli;te  bar  to  liabilitv.  including 
injunctive  relief,  tbe  availability  of  the 
defense  for  violations  during  .startu]) 
and  shutdown,  the  burden-shifting 
effect,  and  the  insufficiently  robust 
(|ualifving  criteria  in  Ill.  Admin.  Code 
tit.  35'§  201.2(51.  Ill.  Admin.  Code  tit.  35 
§  201 .2(52,  and  111.  Admin.  Code  tit.  35 
§201.2(55,  are  substantial  inadeijuacies 
and  render  these  s])ecific  .SIB  provisions 
imjjermissible. 

c.  I’he  EBA’s  Bro])o.sal 

The  EBA  propos(;s  to  grant  the 
Betition  with  resi)ect  to  111.  Admin.  Codi; 
tit.  35  §201.2(51,  111.  Admin.  Codi;  tit.  35 
§  201 .2(52,  and  111.  Admin.  Code  tit.  35 
§201.2(55.  The  EBA  beli(;ves  that  these 
provisions  allow  for  exem])tions  from 
the  otherwise  a])j)licable  emission 
limitations,  and  that  such  exem])tions 
an;  inconsistent  with  the  fundamental 
reijuirements  of  the  C.AA  with  respect  to 
emi.ssion  limitations  in  SIBs.  In 
addition.  Ill.  Admin,  (xxle  til.  35 
§  201.2(51 ,  Ill.  Admin,  (iode  tit.  35 
§  201 .2(52,  and  Ill.  Admin,  (iode  tit.  35 
§201.2(55  potentially  allow  for  such  an 


exemi)tion  through  a  state  official’s 
unilateral  exerci.se  of  discretionarv 
authority,  and  such  provisions  are 
inconsistent  with  the  fundam(;ntal 
reipiirements  of  the  (iAA  with  resi)(;ct  to 
.SIBs  and  .SIB  revisions  in  sections 
11()(a)(2)(A),  110(a)(2)(C).  and  3()2(k). 

For  thi;se  reasons,  the  BiBA  is  proi)osing 
to  find  that  Ill.  Admin,  (iode  lit.  35 
§  201 .2(51 ,  111.  Admin.  Code  tit.  35 
§  201 .2(52,  and  III.  /\dmin.  (iodi;  (it.  35 
§201.2(55  are  substantially  inadeiiuate  to 
meet  CAA  reipiirements  and  thus 
])roi)osing  to  i.ssue  a  .SIB  call  with 
respect  to  these  provisions. 

The  EBA  is  proposing  to  grant  the 
Betition  with  respect  to  these  provisions 
even  though  the  state  has  stated  that  the 
effect  of  these  jirovisions  only  provides 
sources  with  a  prima  facia  defense  in  an 
enforcement  jiroceeding.  Illinois’s  .SIB 
lirovisions  do  not  constitute  an 
affirmative  defense  jirovision  consistent 
with  the  EBA’s  recommendations  in  the 
EBA’s  .S.SM  Bolicy  inti;r])reting  (he  CAA, 
fora  number  of  reasons:  it  is  not  clear 
that  the  defense  ap])lies  only  to 
monetary  ])i;nalties.  which  is 
inconsi.stent  with  the  requirements  of 
C.AA  sections  113  and  304;  the  defense 
ap])lies  to  violations  that  occurred 
during  startiq)  jieriods.  which  is 
inconsi.stent  with  CiAA  sections  113  and 
304;  the  provisions  shift  the  burden  of 
|)roof  to  the  enforcing  party:  and  finally, 
(he  provisions  do  not  include  sufficient 
criteria  to  assure  (hat  sources  seeking  to 
raise  the  affirmative  defense  have  in  fact 
been  jiroperly  designed,  maintained, 
and  operated,  and  to  assure  (bat  sources 
have  taken  all  a])])ropriale  steps  to 
minimize  excess  emissions. 

Accordingly,  even  if  Ill.  Admin.  C.ode 
tit.  35  §201.2(51,  111.  Admin.  Code  tit.  35 
§201.2(52.  and  Ill.  Admin,  (kiile  tit.  35 
§201.2(55  are  inteiqireted  to  provide  a 
defense  to  enforcement  rather  than  an 
exemjition,  the  EBA  is  projiosing  to  find 
that  the  jirovisions  are  suhstantiallv 
inadequate  to  meet  C.AA  requirements 
and  thus  proposing  to  i.ssue  a  .SIB  call 
with  resjiect  to  the.se  provisions. 

2.  Indiana 

a.  Betitioner’s  Analvsis 

The  Betitioner  objected  to  a  generally 
a])plicable  ]irovision  in  the  Indiana  .SIB 
that  allows  for  di.scretionary  exemptions 
during  malfunctions  (32(5  hid.  Admin. 
Code  1 -(5-4 (a )).'■<''  The  Betitioner 


"'''l  lm  l•;l’.\  miliis  tliiit  tin;  iilso 

i(l(;nlili(;tl  S(;v(;nil  iidditional  polluliiiit-siincilic  and 
siuuci;  i:ali;g()rv-s))(;(:i(i(:  provisions  in  Ihi;  Indiana 
.Sit’  tliat  it  alli;j’i;d  an;  inoonsistont  witli  tin;  C.AA 
and  tin;  Id’A's  S.SM  I’oiicy.  Ho\\i;\ (;r.  tlx;  l’i;titioni;r 
did  not  n;(|iu;st  tliat  tin;  liCA  addn;ss  tliosi;  .Sll’ 
|)rovisions  in  its  n;in(;dy  n;t|Ui;st.  and  thus  tin;  Id’A 
is  not  addn;ssin<;  tlioso  provisions  in  this  action. 

1  jinlliuii;(l 
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oljjocted  to  llu!  provision  l)(:(:aus(;  it 
provides  an  exonpjtioii  from  the 
otherwi.se  a])])li(:al)le  ,SI1’  emission 
limitations,  and  such  exem])tions  are 
im])(;rmissil)le  under  tlu;  CAA  l)e(:anse 
the  statute  and  tlie  id’A’s  interpretation 
of  the  (lAA  in  the  .S,SM  Policy  riujuin! 
that  all  such  excess  (miissions  he  treatiul 
as  violations.  I'lu!  Petitioner  notcul  that 
the  provision  is  amhignons  hecause  it 
.states  that  exce.ss  emi.ssions  during 
malfunction  ])eriods  “shall  not  he 
considered  a  violation”  if  the  source 
demonstrat(;s  that  a  mnnher  of 
conditions  are  met  (326  Ind.  Admin. 

(lode  1—6— 4(a)),  hut  the  provision  does 
not  s])ecify  to  whom  or  in  what  forum 
such  demonstration  must  he  made.  If 
made  in  a  showing  to  the  state,  the 
Petitioner  argued,  the  provision  would 
give  a  .state  official  the  sole  authority  to 
determine  that  the  exc:es.s  emissions 
were  not  a  violation  and  could  thus  he 
nmd  to  preclude  enforcement  hv  the 
FPA  or  citizens  in  the  event  that  the 
.state  official  elects  not  to  treat  the 
excess  emissions  as  a  violation,  'rhus,  in 
addition  to  creating  an  impcirmi.ssihle 
exemption  for  the  excess  emi.ssions.  the 
Petitioner  argued  that  the  SlP's 
])rovision  is  also  inconsistent  with  the 
(lAA  as  intrnpreted  in  the  HPA's  SSM 
Policy  hecause  it  allows  the  state  r)fficial 
to  make  a  unilateral  decision  that  tlu; 
excess  emissicMis  were  not  a  violation 
and  thus  har  enforcement  for  the  excess 
emissions  hv  the  EPA  and  citizens. 

Alternatively,  tlu;  Petitioner  noted,  if 
the  demonstration  was  r(;(iuired  to  have 
h(;(;n  made  in  an  enforcement  c;ontext, 
the  provision  could  he  interpr(;ted  as 
providing  an  affirmative  defense.  The 
Petitioner  argued  that  even  if 
interpreted  in  this  way.  the  provision  is 
not  permissible  hecause  it  ‘‘a])pears  to 
confuse  an  enforcement  discretion 
a])])roach  with  the  affirmative  defense 
a|)j)roach.”  Furthermore,  the  Petitioner 
argued  that  326  Ind.  Admin,  (lode  1-6- 
4(a)  is  not  an  acceptable  affirmative 
defense  provision  hecause  it  “could  he 
interpreted  to  preclude  El^A  and  citizen 
enforcement  and  shield  sourr;es  from 
injunctive  relief." 

1).  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  (’.AA  does  not 
allow  for  discretionarv  ex(;m])tions  from 
otherwi.se  applicable  ,SIP  emission 
limitations.  In  accordance  with  the 
re(iuirements  of  (lAA  section 
n()(a)(2)(A),  SIPs  must  contain 
emission  limitations  and,  in  accordance 
with  the  definition  of  “emission 
limitations”  in  CAA  section  3()2(k), 


’I’Ik!  M’A  may  clad  to  (cx’aluatc;  lliosa  provisions  in 
a  lator  action. 

''•"I’cctition  at  titi-S?. 


such  emission  limitations  mn.st  he 
continuous.  Thus,  any  excess  emi.ssions 
ahovt;  tlu;  level  of  the  a])])lic;ihle 
(;mi.s.sion  limitation  imist  ht;  consid(;red 
violations.  wlu;tlu;r  or  not  the  state 
(;l(;cts  to  exercist;  its  (;nforc(;nu;nt 
discrt;tion.  SIP  provisions  stich  as  32() 
hid.  Adtnin.  Codt;  l-6-4(a)  tluit  c<m  ht; 
interpreted  to  authorize  a  sttite  official 
to  determiiu;  unilat(;rally  that  the  excess 
(;mi,ssions  (hiring  nuilfunctions  are  not 
violations  of  the  applicable  emission 
limitations  are  inconsistent  with  the 
fundamental  rtttpiirenutnts  of  thef'.AA 
with  respect  to  emi.ssion  limitations  in 
,SIPs.  The  EPA  believes  that  the 
inclusion  of  a  jirovision  that  allows 
discretionarv  exemptions  in  the  SIP  is 
thus  a  substantial  inade(]uacy  and 
renders  326  Ind.  Admin,  (iode  l-6-4(a) 
impermissihle. 

The  EPA  helittves  that  326  Ind. 

Admin.  Code  l-()-4(a)  is  also 
impttrmissihle  hectiuse  the  provision 
can  he  interprtited  to  make  a  state 
official  tlu;  unilateral  iirhiter  of  whether 
the  {;xc(;ss  emissions  in  a  given 
malfunction  event  constitute  a  violation. 
Tlu;  32(»  hid.  Admin.  Code  1-()-^(a) 
provides  that  if  a  source  demonstrates 
that  four  criteriii  ;ire  met,  the  exce.ss 
emi.ssions  “shall  not  he  considered  a 
violation.”  Hecaust;  tlu;  jirovision  doi;s 
not  establish  who  is  to  evaluatt;  whether 
tlu;  source  has  made  ;m  ad(;(|u<ite 
denion.stration,  the  jirovision  could  he 
read  to  iiuthorize  a  state  officiiil  to  judge 
that  violations  have  not  occurred  even 
though  the  emissions  exceeded  the 
ajijilicahle  .SIP  emi.ssion  limitations. 
The.se  jirovisions  therefore  ajijieiir  to 
ve.st  the  state  official  with  tlu;  unilateral 
jiower  to  grant  exenijitions  from 
otherwise  ajijilicahle  .SIP  emission 
limitations,  without  any  additional 
jiuhlic  jiroce.ss  at  the  state  or  federal 
level.  By  deciding  that  an  exceedance  of 
the  emission  limitation  was  not  a 
“violation.”  exerci.se  of  this  discretion 
could  jireclude  enforc(;nu;nt  hv  the  EPA 
or  through  a  citiztin  suit.  Most 
inijiortantly.  however,  the  jirovision 
could  he  read  to  authorize  the  state 
officiiil  to  create  an  exeinjition  from  the 
otherwise  ajijilicahle  .SIP  emission 
limitation,  and  such  an  exeinjition  is 
imjiermissilile  in  the  first  instance.  .Such 
a  director’s  discretion  jirovision 
undermines  the  emission  limitations 
iuul  the  emissions  reductions  they  are 
intended  to  achieve  and  renders  them 
less  enforceable  hv  the  EPA  or  through 
a  citizen  suit,  'rlu;  EPA  believes  that  the 
inclusion  of  a  director’s  discretion 
jirovision  in  326  Ind.  Admin,  ('.ode  1- 
()-4(a)  is  thus  a  substantial  inadetjuacv 
and  renders  these  sjiecific  .SIP 


jirovisions  imjiermissihle  for  this 
reason. 

rlu;  EPA  believes  that  ev(;n  if  326  Ind. 
Admin,  (lode  l-(>-4(a)  is  interjireted  to 
allow  the  source  to  make  the  retjuired 
demonstration  only  in  the  context  of  an 
enforcenu;nt  jiroc(;eding.  the  conditions 
set  forth  in  the  jirovision  do  not  n;nder 
it  an  iiccejitiihle  affirmative  deienst; 
jirovision.  Although  the  EPA  htilieves 
that  narrowly  drawn  affirmative 
dtifenses  are  jiermitted  under  the  (iAA 
for  nudfunction  events  (sac  section  VII. B 
of  this  notice),  the  EPA’s  interjiretation 
of  tlu;  (iAA  is  that  such  affirmative 
defenses  can  only  shield  the  source 
from  monetary  jienalties  and  cannot  he 
a  har  to  injunctive  relief.  An  affirmative 
defen.se  jirovision  that  jiurjuirts  to  har 
any  tinforcement  action  for  injunctive 
relief  for  violations  of  emi.ssion 
limitations  is  inconsi.stent  with  the 
retjuirements  of  CAA  sections  113  and 
304. 

Furthermore.  Indiana's  .SIP  jirovision 
is  deficient  hecau.se  even  if  it  were 
interjireted  to  create  an  affirmative 
defense  rather  than  an  exeinjition  from 
the  iijijilicahle  emission  limitations,  it 
does  so  with  conditions  that  are  not 
consistent  with  tlu;  crit(;ria  that  tlu;  EPA 
recommends  in  the  .S.SM  Policv.  The 
EPA  acknowl(;dges  that  the  .S.SM  Policv 
is  only  guidance  concerning  what  tvii(;.s 
of  .SIP  jirovisions  could  ht;  consistent 
with  tlu;  retjuirements  of  the  (lAA. 
Nonetlutless.  through  this  rulemaking, 
the  EPA  is  jirojitising  to  determine  that 
326  Ind.  Admin,  (iotlt;  l-6-4(a)  does  not 
include  criteria  that  are  sufficiently 
rolinst  to  (jualifv  as  an  accejitalile 
affirmative  defense  jirovision  under  the 
('.AA.  The  conditions  in  the  jirovision 
art;  heljiful  hut  are  not  consistent  with 
all  of  the  criteria  recommended  in  the 
EPA’s  .SSM  Policy.  For  exainjile.  this 
jirovision  does  not  contain  criteria 
rtiquiring  tlu;  source  to  e.stahlish  that  the 
malfunction  event  was  not  foreseealile 
and  not  jiart  of  a  recurring  jiattern 
indicative  of  inadequate  design, 
ojieration,  or  maintenance.  Indeed,  the 
exjilicit  limitation  that  the 
“nuilfunctions  have  not  exceeded  five 
jiercent  (.I *)(>).  iis  «>  guideline,  of  the 
normal  ojieratlonal  time  of  the  facility” 
suggests  that  a  source  could  he  grtmted 
(;x(;mjiti(ins  for  excess  emissions  even 
though  it  was  haliitually  violating  the 
iijijilicahle  emission  limitations  over 
.some  extended  jieriotl  of  time. 

Tlu;  EPA  h(;lit;v(;s  that  the  inclusion  of 
the  comjilete  har  to  liability,  including 
injunctive  relief,  and  the  insufficiently 
roliu.st  qualifying  criteria  render  326 
Ind.  Admin,  (’.ode  l-6-4(a)  sulistantially 
inadetjuate  to  meet  (lAA  retjuirements. 

.Significantly,  the  EPA  notes  that  the 
correct  meaning  of  326  Ind.  Admin. 
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(^ode  l-0-4(a)  has  been  addres.sed  in  tin; 
j)ast  in  conjunction  witli  an  int(M'|)r(5tive 
letter  iroin  th(i  state  in  1084.  which 
characterized  the  provision  as  an 
eniorcenient  di.scnition  provision 
applit;ahle  to  state  personnel  rather  than 
as  a  provision  allowing  exemptions 
lioin  the  emission  limitations.  The  liPA 
appreciates  Indiana's  clarification  of  its 
reading  of  the  provision  in  the  1‘)84 
hdter.  hut  at  this  juncture,  in  the  conr.se 
of  reevaluating  this  provision  in  light  of 
the  issues  raistul  in  the  Petition,  the  fiPA 
hidieves  that  328  hid.  Admin,  (iode  1- 
()-4(a)  contains  regulatory  language  that 
nupiires  formal  revision  to  eliminate 
significant  amhiguities.  Forexam])le. 
the  |)rovision  .states  that:  "lejmissions 
temporarily  exceeding  the  standards 
which  are  due  to  malfunctions  *  *  * 
.shall  not  he  considered  a  violation  of 
the  rules  provided  the  source 
demonstrates"  four  criteria.  Indiana  has 
acknowledged  that  it  reails  these 
jirovisions  not  to  bar  enforcement  by  the 
FPA  or  citizens  in  the  evmit  that  the 
state  does  not  pursue  enforcement,  but 
the  EPA  believes  that  the  ])rovi.sion  is 
sufficientlv  ambiguous  on  this  jioint 
that  a  revision  is  necessary  to  ensure 
that  outcome  in  the  event  of  an 
enforcement  action. 

As  discu.ssed  in  .section  VI  of  this 
notice,  the  EPA  helieves  that  in  some 
instances  it  is  appropriate  to  clarify 
provisions  of  a  SlI’  suhmission  through 
the  u.se  of  inter])retive  letters.  However, 
in  some  cases,  there  may  be  areas  of 
regulatory  ambiguitv  in  a  SIP  provision 
that  are  significant  and  for  which 
resolution  is  both  apjiropriate  and 
nece.ssarv.  because  the  text  of  328  bid. 
Admin.  Ciode  l-(i-4(a)  provision  is  not 
clear  on  its  face  that  it  is  limited  to  the 
exerci.se  of  eniorcenient  discretion  hv 
.state  personnel  hut  rather  could  be 
interpreted  as  a  discretionary  exemption 
from  the  otherwi.se  apiilicahle  SIP 
emission  limitations  or  as  an  inadequate 
affirmative  defense  provision,  the  EPA 
helieves  this  SIP  provision  is 
snhstantiallv  inadequate  to  meet  CAA 
reiiuirements. 

c.  The  EPA's  Projiosal 

The  EPA  proposes  to  grant  the 
Petition  with  resjiect  to  32(>  hid.  Admin, 
(’.ode  1-8— 4(a).  'I'lie  EPA  believes  that 
this  provision  ajipears  on  its  face  to 
allow  for  discretionary  exemptions  from 
otherwise  ajijilicahle  SIP  emission 
limitations,  and  that  such  exemptions 
are  inconsistent  with  the  fnndaniental 
nujuirianents  of  the  (iAA  with  respect  to 
emission  limitations  in  SlPs  in  sections 
11()(a){2){A),  11()(a)(2)({:).  and  3()2(k). 
This  provision  allows  for  exemjitions 
through  a  state  official’s  unilateral 
exercise  of  discretionarv  authoritv  that 


includes  no  additional  public  iirocess  at 
the  state  or  federal  level,  and  such 
provisions  are  inconsistent  with  the 
fimdamental  recjuirements  ofthefiAA 
with  resiiect  to  .SlPs  and  SIP  revisions. 
Moreover,  the  discretion  created  by  this 
])rovision  allows  case-by-case 
exemptions  from  emission  limitations 
when  such  exenqitions  are  not 
permissihle  in  the  fir.st  instance. 

Even  if  the  EPA  were  to  interpret  328 
hid.  Admin,  (lode  l-()-4(a)  to  he  an 
affirmative  defense  applicable  in  an 
enforcement  context,  the  |)rovi.sion  is 
not  consistent  with  the  EPA’s 
recommendations  in  the  EPA’s  S.SM 
Policy  interpreting  the  (lAA.  By 
pui'iiorting  to  create  a  bar  to 
enforcement  that  a])])lies  not  just  to 
monetary  penalties  but  also  to 
injunctive  relief,  and  by  including 
criteria  inconsistent  with  those 
recommended  by  the  EPA  for 
affirmative  defen.se  provisions,  this 
provision  is  inconsistent  with  the 
riKpiirements  of  (lAA  .sections  113  and 
304.  For  these  rea.sons,  the  EPA  is 
jiroposing  to  find  that  328  bid.  Admin, 
(lode  l-()-4(a)  is  suh.stantially 
inadeipiati!  to  meet  (lAA  retjuirements 
and  thus  jiroposing  to  issue  a  SIP  i:all 
with  respect  to  this  provision. 

3.  Michigan 
a.  Petitioner’s  Analysis 

The  Petitioner  ohjiicted  to  a  generallv 
applicable  provision  in  Michigan’s  SIP 
that  provides  for  an  affirmative  defense 
to  monetary  penalties  for  violations  of 
otherwise  applicable  SIP  emission 
limitations  during  periods  of  startiq) 
and  shutdown.''’'  The  Petitioner  argued 
that  affirmative  defenses  for  excess 
emi.ssions  are  inconsistent  with  the 
(lAA  and  requested  that  the  provision 
be  removed  from  Michigan’s  SIP. 
Alternatively,  if  such  a  provision  were 
to  remain  in  the  SIP,  the  Petitioner 
asked  that  the  SIP  be  amended  to 
address  two  deficiencies. 

First,  the  Petitioner  objected  to  one  of 
the  criteria  in  the  affirmative  defense 
provision,  Mich.  Admin,  (^ode  r. 
338.1818,  which  makes  the  defense 
available  to  a  single  source  or  small 
grou])  of  .sources  as  long  as  such  source 
did  not  “cause!  1  <ui  exceedance  of  the 
national  ambient  air  (pialitv  .standards 
or  any  a|)plical)le  ])revention  of 
significant  deterioration  increment.” 
The  Petitioner  argued  that  this  criterion 
of  Michigan’s  affirmative  defen.se 
jirovision  is  contrary  to  the  EPA’s  SSM 
l^olicy  hecan.se  “isjonrces  with  //le 
I)()t(mti(il  to  cause  an  exceedance  should 
he  more  .strictly  controlled  at  all  times 


ill  44—41). 


and  should  not  he  able  to  mire 
enforcement  proceedings  in  the  difficult 
empirical  (piestions  of  whether  or  not 
the  NAAQ.S  or  P.SD  int:rement.s  were 
exceeded  as  a  m.itter  of  fact”  (emphasis 
in  original). 

.Second,  the  Petitioner  objected  to  the 
avaihihility  of  Michigan’s  idfirmative 
defense  provision,  Mich.  Admin,  (lode 
r.  33{).1‘)18.  for  violations  of  “.in 
applicable  emission  limitation.”  which 
Petitioner  pointed  out  would  include 
"limits  derived  from  fetlerallv 
|)romnlgated  technology  based 
.standards,  such  as  NSl^Ss  and 
NE.SllAPs.”  The  Petitioner  argued  that 
according  to  the  EPA’s  .S.SM  Policy, 
sources  should  not  be  able  to  seek  an 
affirmative  defense  for  violations  of 
the.se  federal  technology-based 
standards. 

1).  The  EPA’s  Evaluation 

As  discu.ssed  in  more  detail  in  section 
IV.B  of  this  notice,  the  EPA  does  not 
agree  with  the  Petitioner  that  affirmative 
defenses  should  never  be  ])ermis.sil)le  in 
.SlPs.  The  EPA  believes  that  narrowly 
drawn  affirmative  defenses  can  be 
permitted  under  the  CAA  for 
malfunction  events,  because  where 
exce.ss  emi.ssions  are  entirely  hevond  the 
control  of  the  owner  or  operator  of  the 
.source,  it  can  he  appropriate  to  provide 
limited  relief  to  claims  for  monetarv 
penalties  (.see  .section  VII. B  of  this 
notice).  However,  as  di.scus.sed  in 
section  IV.B  of  this  notice,  this  basis  for 
permitting  affirmative  defenses  for 
malfunctions  does  not  translate  to 
])lanned  events  such  as  startup  and 
shutdown.  By  definition,  the  owner  or 
operator  of  a  source  can  foresee  and 
plan  for  slartu])  and  .shutdown  events, 
and  therefore  the  EPA  believes  that 
.states  .should  be  able  to  e.stahlish,  and 
sources  should  be  able  to  comi)ly  with, 
the  applicable  emission  limitations  or 
other  controls  measures  during  these 
periods  of  time.  A  source  can  be 
designed,  operated,  and  maintained  to 
control  and  to  minimize  emissions 
during  such  normal  expected  events.  If 
sources  in  fac:t  cannot  meet  the 
otherwi.se  applicable  emission 
limitations  during  jjlaimed  events  such 
as  startup  anil  shutdown,  then  a  state 
may  elect  to  develoj)  sj)ecific  alternative 
re(|iiirement.s  that  a])])lv  during  such 
lieriods,  so  long  as  they  meet  other 
ap])licable  (’.A A  requirements.  The  EPA 
believes  that  the  inclusion  of  an 
affirmative  defense  that  aj)])lies  onlv\o 
violations  that  occurred  during  periods 
of  startu])  and  shutdown  in  Mich. 
Admin.  Coile  r.  338.1918  is  thus  a 
substantial  inadequacy  and  renders  this 
specific  .SIP  provision  imjjermissihle. 
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'I'lu!  EPA  does  not  agree  with  the 
PetitioiKjr  that  aliinnative  dcden.se 
provisions  are.  pe/  se.  iin])ennissil)le  for 
a  “single  source  or  small  group  of 
sources.”  The  EPA  htdieves  that  a  SIP 
])rovision  inav  meet  the  overarching 
statutory  re(]nir(!ments  through  a 
demonstration  by  the  source  that  tlu; 
excess  emi.ssions  during  the  ,S.SM  event 
did  not  in  fact  cause  a  violation  of  the 
NAAQ.S.  As  discussed  in  .s(u;tion  VII  H 
of  this  notic(!.  the  EPA  considers  this 
another  mtians  hv  which  to  assure  that 
affirmative  defense  ])rovisions  are 
narrowly  drawn  to  justify  relief  from 
monetary  penalties  for  excess  emissions 
during  malfunction  events.  Through  this 
alternative  apjjroach.  sources  also  have 
an  incentive  to  complv  with  a])plicahle 
emission  limitations  and  thereby  to 
sup])ort  the  larger  objective  of  attaining 
and  maintaining  the  NAAQS. 

The  EPA  does  agree  that  an 
approvahle  affirmative  defense 
j)rovision.  consistent  with  ("AA 
r(;(|iiirements,  cannot  ap])ly  to  anv 
federal  emission  limitations  a|)prove(l 
into  a  .SIP.  Thus,  if  the  state  has  elected 
to  incorporate  N.SP.S  or  NE.SIIAP  into  its 
.SIP  for  any  ])urpose.  such  as  to  obtain 
cretlit  for  the  resulting  emissions 
nuiuctions  as  part  of  an  attainment  plan, 
the  .SIP  cannot  have  a  provision  that 
would  extend  any  affirmative  defense  to 
.sources  beyond  what  is  otherwi.se 
provided  in  the  underlying  federal 
r(;gulation.  To  the  extent  that  any 
affirmative  defense  is  warranted  during 
malfunctions  for  these  t(!chnology-hased 
.standards,  the  federal  standards 
contained  in  the  EPA’s  regulations 
already  specify  the  appropriate 
affirmative  defense.  No  additional  or 
diffeniiit  affirmative  defense  provision 
a|)plicable  through  a  SIP  provision  is 
warranted  or  appropriate.  (3n  its  face. 
Mich.  Admin.  Code  r.  33(i.l91(i  does  not 
explicitly  limit  its  .scope  to  cixclude 
federal  emission  limitations  ajiproved 
into  the  .SIP.  Thus,  this  would  be  an 
additional  way  in  which  the  provision 
is  substantially  inadecjuate  to  mcui  CAA 
recpiircanents. 

c.  'file  EPA’s  Proposal 

The  EPA  ])ro])oses  to  grant  the 
Petition  with  rcxspect  to  Mich.  Admin. 
Code;  r.  33().  Htin,  which  providers  for  an 
affirmative  defense:  to  violations  of 
applicable  emission  limitations  during 
.startu))  and  shutdown  events.  'I’he 
availability  of  an  affirmative  defense  for 
excess  emissions  that  occur  during 
])lanned  events  is  contrary  to  the  EPA's 
inter])retation  of  the  (iAA  to  allow  such 
affirmative  defen.st:s  only  for  events 
beyond  the  control  of  the  source,  i.e.. 
during  malfunctions.  For  this  reason, 
the  EPA  is  pro|)osing  to  find  that  Mich. 


Admin.  Code  r.  338. 191(5  is 
substantially  inadeejuate  to  meet  CAA 
recpiirements  and  thus  pro])osing  to 
issue  a  .SIP  call  with  re.si)ecl  to  this 
provision. 

4.  Minnesota 
a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  a  jjrovision 
in  the  Minne.sota  .SIP  that  provides 
automatic  exemptions  for  excess 
emissions  resulting  from  flared  gas  at 
petroleum  refint;rit;s  when  those  flares 
are  cau.sed  by  startup,  shutdown,  or 
malfunction  (Minn.  R.  7()11.141.‘5).''*“ 

The  ])rovi.sion  .states  that:  “The 
comhiKstion  of  ])roce.ss  upset  gas  in  a 
flare,  or  the  combustion  in  a  flare  of 
process  gas  or  fuel  gas  which  is  released 
to  the  flare  as  a  result  of  relief  valve 
leakage  is  exempt  from  the  standards  of 
performance  set  forth  in  this 
regulation.”  The  Petitioner  noted  that 
“])roce.ss  upset  gas”  is  defined  in  the 
regulation  as  “any  gas  generated  by  a 
])etroteum  refinery  proce.ss  unit  as  a 
rc;sult  of  .start-up,  shutdown,  upset,  or 
malfunction”  (Minn.  R.  701 1.1400(12)). 
The  Petitioner  argued  that  such  an 
automatic  exemption  for  emissions 
(luring  startu]),  shutdown,  or 
malfunction  in  a  .SIP  |)rovi.sion  is  a 
violation  of  the  fundamental 
re(]uirements  of  the  CAA  and  the  EPA’s 
.S.SM  Policy  that  all  excess  emi.ssions  be 
considered  violations,  and  that  such  an 
exemption  interferes  with  enforcement 
by  the  EPA  and  citizens. 

1).  The  EPA’s  Evaluation 

rhe  EPA  agrees  that  the  CAA  does  not 
allow  for  automatic  exemptions  from 
otherwise  apj)bcahle  .SIP  emission 
limitations  and  recpiirements.  In 
accordance  with  the  recpiirements  of 
('AA  .section  1  l()(a)(2)(A).  .SlPs  must 
contain  emission  limitations  and,  in 
ac;cordance  with  the  definition  of 
“emission  limitations”  in  CAA  sc:c:tion 
3()2(k).  .suc:h  c:missic)n  limitations  must 
he  continuous.  Thus,  any  exc:es.s 
emi.ssions  above  the  level  of  the 
applicable  emission  limitation  must  he 
considered  violations  of  suc.h 
limitations,  whether  or  not  the  state 
elects  to  exerc.ise  its  enforcement 
discretion.  .SIP  provisions  that  create 
exem])tions  such  that  the  exc:c;.ss 
emi.ssions  during  startu|),  shutdown,  or 
malfunc:tion  are  not  violations  are 
incionsistent  with  the  fundamental 
recpiirements  of  the  CiAA  with  re.spec:t  to 
emission  limitations  in  .SIPs, 

The  automatic  cixemption  iirovision 
identified  by  the  Petitioner  expbciitly 
statc;s  that  “prociess  upset  gas.”  whic:h  is 
defined  as  gas  generated  by  the  affec:ted 
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.sources  as  a  result  of  start-up, 
shutdown,  upset,  or  malfunc;ticm.  "is 
exempt  from  the  .standards”  (Minn.  R. 

701 1 .141  .'5).  Any  exceedances  of  the 
standards  during  those  periods  would 
therefore  not  he  considered  a  violation 
under  this  provision.  With  rc;.sj)c;c:t  to  the 
Petitioner’s  c:c)nc:ern  that  these 
exemptions  cioulcl  interfere  with 
enfc)rc:ement  by  the  EPA  or  citizens,  the 
EPA  agrees  that  this  is  one  of  the  critic:al 
rea.sons  why  .suc;h  jirovisions  are 
impermissible  under  the  (iAA.  Hv 
having  .SIP  provisions  that  define  what 
would  otherwise  he  violations  of  the 
a])])bcal)le  emi.ssion  limitations  as  non¬ 
violations.  the  state  has  effectively 
nc;gated  the  ability  of  the  EPA  or  the 
public  to  enforce  against  those 
violations.  The  EPA  bebevexs  that  the 
inclusion  of  such  automatic  exemptions 
from  .SIP  recpiirements  in  Minn.  R. 

701 1.141. ')  is  thus  a  substantial 
inactc;cpiac:y  and  renders  this  s])ecific:  SIP 
provision  impermissible. 

c;.  The  EPA’s  Proposal 

The  EPA  proposes  to  grant  the 
Petition  with  rc:.spec:t  to  Minn.  R. 

7011.141. ').  The  EPA  believes  that  this 
l)rovisic)n  allows  for  automatic: 
exem])tions  from  the  otherwi.se 
appbc;at)le  .SIP  emission  limitations  and 
recpiirements.  and  that  .suc:h  exemptions 
are  inc:c)nsistent  with  the  fundamental 
recpiirements  of  the  (iAA  with  respec:t  to 
emission  limitations  in  .SIPs  as  recpdrecl 
by  sections  110(a)(2)(A),  1 1 0(a)(2)((d. 
and  302(k).  In  addition,  hv  c:reating 
the.se  impermissible  exemptions,  the 
state  has  defined  violations  in  a  way 
that  would  interfere  with  effec:tive 
enforc:ement  by  the  EPA  and  citizens  for 
excess  emissions  during  these  events  as 
provided  in  CiAA  sec;tions  113  and  304. 
For  these  reasons,  the  EPA  is  proposing 
to  find  that  Minn.  R.  7011.141.')  is 
substantially  inadecpiate  to  meet  CAA 
recjuirements  and  thus  is  projiosing  to 
issue  a  SIP  call  with  resj)ec:t  to  this 
])rovision. 

.').  Ohio 

a.  Petitioner’s  Analvsis 

rhe  Petitioner  first  objected  to  a 
generally  a])pbc:ahle  jirovision  in  the 
Ohio  .SIP  that  allows  for  discretionary 
exemptions  during  ])eriod.s  of  .sc;hedulc;cl 
maintenanc:e  (Ohio  Admin,  (iode  374.')- 
l.')-0()(A)(3)).''’ *  The  provision  provides 
the  state  ofiic:ial  with  the  authority  to 
])ermit  c:c)ntinuecl  c)])eratic)n  of  a  sourcie 
(luring  scheduled  maintenance  “where  a 
complete  source  shutdown  may  result 
in  damage  to  the  air  pollution  sources 
or  is  otherwi.se  impossible  or 
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iinj)ra(:ti(;al.”  Djjon  a|)|)li(:ation.  the 
state  official  “shall  authorize  the 
shutdown  ol  the  air  pollutit)n  control 
(H|uipnient  if.  in  his  judgment,  the 
situation  ju.stifies  contimuul  oj)(!ration 
of  the  sources.”  The  Petitioner  also 
objected  to  two  .source  category-.si)ecific 
and  pollutant-specific  provisions  that 
provide  for  di.scretionarv  exemptions 
during  malfunctions  (Ohio  Admin.  Oode 
374.')-!  7-()7(A)(3)(c)  and  Ohio  Admin. 
Code  374.''i-1 7-()7{H){1 1  )(0)- 

The  Petitioner  argued  that  these 
provisions  could  provide  exeinjitions 
from  the  otherwise  a|)j)licahle  SIP 
emission  limitations,  and  such 
exemj)tions  are  impermissihle  under  the 
C.AA  because  the  statute  and  the  FPA’s 
interpretation  of  the  C]AA  in  the  SSM 
Policy  recjuire  that  all  such  exc(;.ss 
emissions  he  treated  as  violations. 
Moreover,  the  Petitioner  objected  to 
the.se  di.scrtit ionary  exemptions  h(!cau.se 
the  state  official’s  grant  of  permission  to 
continue  to  operate  during  the  period  of 
maintenance,  or  to  exemj)t  sources  from 
otherwise  ai)|)licahle  .SIP  emission 
limitations  during  malfunctions,  conld 
Im!  interpreted  to  excuse  excess 
emissions  during  such  time  jicniods  and 
could  thus  he  niad  to  preclude 
enforcement  hv  the  FPA  or  citizens  in 
the  event  that  the  state  official  elects  not 
to  treat  the  events  as  violations.  Thus, 
in  addition  to  creating  an  imj)(;rmi.s.sihle 
exemption  for  the  exce.ss  emissions,  the 
Petitioner  argued,  the  provisions  are 
al.so  inconsi.stent  with  the  (iAA  as 
interpreted  in  the  FPA’s  SSM  Policy 
hiicause  they  allow  the  state  official  to 
make  a  unilateral  decision  that  the 
excess  emi.ssions  were  not  a  violation 
and  thus  bar  enforcement  for  the  exce.ss 
emissions  by  tin;  FPA  and  citizens. 

The  Petitioner  al.so  objected  to  a 
.source  category-specific  provision  in  the 
Ohio  .SIP  that  allows  for  an  automatic 
exemjjtion  from  aj)plicahle  emi.ssion 
limitations  and  recjiiirements  during 
periods  of  .startu]).  shutdown, 
malfunction,  or  regularly  .scheduled 
maintenance  activities  (Ohio  Admin, 
(iode  374.1-14-1 1(D)).  The  Petitioner 
objected  because  this  ])rovi.sion  provides 
an  exemption  from  the  otherwise 
applicable  .SIP  nuinircanents.  and  such 

M’A  ii()t(!s  that  P(?litic)iu;r  did  not 
c:al(!};oii7.(!  tlio.sn  provisions  as  discri^lionarv 
nxninptions.  but  holli  Oliio  ;\dinin.  Codn  a74.S-17- 
()7(A){:)){(:)  and  Ohio  .\dinin.  (iodc;  ;)74.')-l7- 
()7{H)(1 1 )(!')  provide*  lor  nxianptions  diirin" 
inalliinclions  it  sonreets  liavt*  coinpliod  with  Ohio 
.Adiniii.  Ood(!  .■|74.">-l.S-()(i((;).  wliidi  allows  thi! 
dinector  to  "(■valnatn"  inalinnction  reeports  r(!(|uin»l 
hy  till!  rnit!  and  to  "take;  appropriate;  ae:tie)n  npe)n  <i 
ele!le!rininatie)n."  The!  KI’A  tlieireeleire;  l)e*lie!ve!s  tlnit  tlie; 
ine!c:hiinisin  lev  wliieli  eexeeinptieens  aree^riinteed  imeleir 
Ohiei  .’\elinin.  Oeeelei  :i74.'i-l  7-a7(A)(:i)((:)  ;ind  Ohiee 
Aeltnin.  Oeele;  a74.'>-1 7-()7(li)(1 1 )(!)  is  lev  eixeerensei  eel 
llu!  slate*  elii-ea.leer's  dise:re!lie)n. 


exemptions  an;  inconsistent  with  the 
recjiiirements  of  the  (lAA  as  interpreted 
in  the  liPA’s  .S.SM  Policy.  The  Petitioner 
argmtd  that  the  OAA  and  the  FPA’s 
intenpretation  of  the  CAA  in  the  .S.SM 
Policy  retiuire  that  all  exce.ss  emi.ssions 
1)(!  tretated  as  viohitions.  The  Ptditioner 
al.so  ohjei:ted  to  this  provision  hectiuse, 
by  providing  an  outright  exemption 
from  otherwi.st!  ai)|)licahle  recpiirtmients. 
the  state  has  defined  thesi;  ttxcess 
emissions  as  not  violations,  thereby 
precluding  enforcement  hy  the  FPA  or 
citizens  for  the  excess  emissions  that 
would  otherwise  he  violations. 

Finally,  the  Petitioner  objected  to 
jirovisions  that  contain  exenpitions  for 
1  losjiital/Medical/Infectious  VVaste 
Incinerator  (HMIVVl)  sources  during 
startu]),  shutdown,  and  malfunction 
(Ohio  Admin.  Code  374.1-7.5-()2(F). 

Ohio  Admin.  Code  374.')-7.')-()2(I),  Ohio 
Admin,  (xule  374.1-7.1-03(1),  Ohio 
Admin.  Code  374.1-7.1-()4(K),  Ohio 
Admin,  (lode  374.1-71-04(8)).  The 
Petitioner  recpie.stiid  that  these 
exemptions  he  removed  entirelv  from 
Ohio’s  .SIP. 

1).  Tin;  FPA’s  Fvalnation 

'I'he  FPA  agrites  that  the  CAA  does  not 
allow  for  exeinjitions  from  otherwise 
applicable  .SIP  emi.ssion  limitations 
through  the  exercise;  of  ;i  .stiite  officiiil’s 
discretion,  in  accordtmee  with  the 
reeiuirements  of  CAA  section 
110(a)(2)(A).  .SIPs  must  contain 
emi.ssion  limitations  and,  in  accordance 
with  the  definition  of  "emi.ssion 
limitations”  in  CAA  section  302(k). 
such  emission  limitations  must  he 
continuous.  Thus,  any  exce.ss  emissions 
above  the  level  of  the  ajiplicahle 
emi.ssion  limitation  must  be  considentd 
violations,  whether  or  not  the  state 
elects  to  exercise  its  enforcement 
discretion.  .SIP  jirovisions  that  cniate 
exemptions  such  that  exce.ss  emi.ssions 
during  startujj,  shutdown,  malfunctions, 
or  maintenance  are  not  violations  of  the 
applicable  ttmission  limitations  are 
inconsistent  with  the  fundamental 
reriuirements  of  the  CAA  with  respect  to 
emi.ssion  limitations  in  SIPs.  The  FPA 
believes  that  tlu;  inclusion  of  such 
(;xem])tion.s  from  the  emi.ssion 
limitations  in  Ohio  Admin.  Code  3741- 
1 !-()()( A)(.3),  Ohio  Admin.  Codt;  3741- 
1  7-()7(A)(3)(c),  Ohio  Admin,  (lode 
374.1-1 7-()7(fi)(l  1  Kfi,  and  Ohio  Admin. 
Code  3 74.1-1  .l-0(i(C)  is  thus  a 
suhsttintial  inadecpiacy  and  renders 
these  .s|)ecific  .SIP  provisions 
im})ermi.s.sihle. 

The  FPA  believes  that  Ohio  Admin. 
Code  3741-1  l-(Mi(A)(3),  Ohio  Admin. 
Code  3741-1 7-()7(A)(3)(c),  Ohio  Admin. 
Code  374.1-1 7-()7(n)(ll)(f),  and  Ohio 
Admin.  Code  3741-1 1-()()(C)  are  also 


impermissible  as  unhonnded  dirrtetor’s 
discretion  jirovisions  that  make  a  state 
official  the  unilateral  arbiter  of  whether 
the  exce.ss  emissions  in  a  given  event 
constitute  a  viohition.  In  the  case  of 
Ohio  Admin.  Code  374.1-1  .l-(Hi(A)(3), 
the  provision  iiuthorizes  the  .state 
official  to  allow  continued  operation  at 
sourc(;.s  "during  .sch(;duh;d  luiiintenance 
of  air  ])ollution  control  e(iui])ment.”  'Flu; 
.state  officiiil’s  grant  of  ])ermis.sion  to 
continue  to  operate  during  the  period  of 
m.iintenance  could  he  interpreted  to 
excu.se  excess  emi.ssions  during  that 
]K;riod  and  could  thus  he  read  to 
j)rt;clude  (tnforcement  hy  the  FPA  or 
through  a  citizen  suit  in  the  event  that 
the  state  official  elects  not  to  treat  the 
excess  emi.ssions  as  a  violation.  In 
atldition,  the  provision  ve.sts  the  state 
officnal  with  the  unilateral  j)ower  to 
grant  an  exemption  from  the  otherwise 
a])])lical)le  .SIP  emission  limitations, 
without  any  additional  public:  jiroce.ss  at 
the  state  or  federal  level.  Although  the 
provision  does  recpiire  sources  to  submit 
a  report  indicating  the  cixjicicted  length 
of  the  (;vent  and  estimated  cpiantiticts  of 
emissions,  among  other  things, 
ultimately  the  state  official  makes  his 
det(;rmination  “if,  in  his  judgment,  the 
situation  justifies  continued  o])(;nition 
of  the;  sources.”  The  state  official’s 
discretion  is  therefore  not  sufficientlv 
hounded  and  c;xtends  to  granting  a 
com])lete  exemption  from  applicable; 
emi.ssion  limitations  that  would  he; 
im])(;rmis.sihle  in  the  first  instance. 

The  FPA  l)(;lieve.s  that  Ohio  Admin. 
Code  374.'5-17-()7(A)(3)(c).  which 
c;x(;m])t.s  .sources  from  visible  ];articulate 
matter  limitations  during  malluuctious. 
and  Ohio  Admin.  (]ode  374.5-17- 
()7(fi)(ll)(f),  which  (;xemj)t.s  sources 
from  fugitive  dust  limitations  during 
malfunctions,  al.so  imjjermis.sihly 
provide  ex(;mptions  through  exc;rci.se  of 
a  .state  official’s  discretion  because  the 
provisions  authorize  i;xem];tions  if  the 
source  has  com]jlic;d  with  Ohio  Admin. 
(]ode  374.5-1 ,5-()()((;).  The  Ohio  Admin. 
Code  3745— 1.5-()(i((])  provid(;.s  the  sttite 
official  with  the  di.scr(;tion  to  “evaluate” 
r(;ports  of  malfunctions  .suhmitt(;d  hy 
sources  and  to  “take  ajijirojiriiite  action 
n])on  it  determination”  that  .sonrc(;.s 
have  not  ad(;(jnittely  mc;t  the 
r(;c|uirem(;nts  of  the  provision.  Although 
the  Petitioner  did  not  r(;(iu(;.st  thiit  the 
FPA  (;valuate  Ohio  Admin.  Code;  3745- 

1.5- ()(i((’.),  it  is  the  r(;guhitory  m(;chimi.sm 
hy  which  excanptions  <ire  granted  in  the 
two  j)rovi.sion.s  to  which  the  Petitioner 
did  object.  .Similar  to  Ohio  Admin.  (]ode 

374.5- 1 5-()()(A)(3),  which  is  the 
director’s  discretion  provision  di.scus.sed 
earlier  in  this  section  of  the  notice,  the 
FPA  finds  that  Ohio  Admin,  (kide  3745- 
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17-07(A)(3)((:)  and  Ohio  Admin.  Code 
374.''>-17-()7(H)(11)(i)  could  he 
inter|)r(ited  to  excuse  excess  emissions 
during  malfunction  events  and  could 
thus  he  read  to  preclude  enforcement  hv 
the  EPA  or  through  a  citizen  suit  in  the 
event  that  the  state;  official  (dects  iu)t  to 
trcxit  tlu!  excess  emissions  as  a  violation. 
In  addition,  the;  provision  vests  the  state 
official  with  the  unilateral  i)ower  to 
grant  an  exemption  from  otherwise 
ap|)licahle  SIP  (unission  limitations, 
without  any  additional  public  j)rocess  at 
the  state  or  federal  level.  Altlueugh  the 
provision  does  nxpdre!  the  state  official 
to  consider  the  rejjorts  filed  hy  sources 
Ixdore  making  a  determination,  the 
provision  remains  insufficientlv 
l)ounded. 

Most  importantly,  however,  these 
provisions  all  j)ur])ort  to  authorize  the 
state  official  to  create  exemptions  from 
the  emission  limitations,  and  such 
exemptions  are  im])erndssil)le  in  the 
first  instance.  Such  director’s  di.sc:retion 
provisions  undermiiu!  the  emi.ssion 
limitations  and  the  emissions 
reductions  they  are  intended  to  achieve; 
and  render  them  less  enforceahle  hv  the; 
liPA  or  through  a  citizen  suit,  'flu;  EPA 
h(;Iieves  that  the;  inclusion  of  an 
unhounded  director’s  di.scr(;tion 
provision  in  Ohio  Admin.  Ciode  374.'i- 
1.'j-()6(A)(3),  Ohio  Admin,  (iode  374.'j- 
17-()7(A)(3)(c).  Ohio  Admin.  Oode 
374.')-!  7-07(81(1  l)(f),  and  Ohio  Admin. 
Oode  3745-l.‘i-()6((d  is  thus  a 
substantial  inadeeiuacy  and  renders 
these;  s])e;e:ific  SIP  ]n'ovisie)ns 
impermissihle  lor  this  rease)n,  in 
cielelition  te;  the;  e:re;citie)n  e)f 
impermissihle  (;xe;m])tie)ns. 

With  re;gard  to  the  P(;titiem(;r’s 
e)hje;e;tie)n  to  the  e;x(;mptie)n  for  pe)rtlanel 
e:ement  kilns  fre)m  othe;rwise  ap])licahle 
ree)uire;ments  at  Ohio  Aelmin.  Ooele 
374.'i-14-n(D),  the  EPA  agrees  that  the 
CAA  eloes  ne)t  allow  feir  automatic 
exemptions  from  otherwi.se  a])j)lie:ahle 
SIP  emi.ssion  limitations  anel 
re;eiuirements.  In  accorelance  with  the 
re;eiuireane;nts  e)f  CAA  se;e:tie)n 
1 1()(a)(2)(A),  SlPs  must  ce)nt<dn 
e;missie)n  limitations  anel,  in  ace:orelance 
with  the  elefinitie)n  of  "eanission 
lindtatie)ns”  in  CAA  .se;e:tie)n  302(k), 
sue:h  e;mi,ssie)n  limitatie)ns  must  he 
e;emtinue)us.  Thus,  any  exe;e;ss  e;missie)ns 
ahe)ve  the  le:ve;l  e)f  the;  apj)lie:ahle; 
emissie)!!  lindtatie)n  must  he;  e:e)nsielereel 
vie)latie)ns  e)f  sue:h  limitatie)ns,  whether 
ea-  ne)t  the;  state  e;le;e:ts  to  exereiise  its 
eade)re:e;ment  eli.se:re;tion.  SIP  pre)visie)ns 
that  eae;ate  e;xe;mptie)ns  such  that  the 
e;xe:ess  emi.ssions  eluring  startup, 
.shutele)wn,  malfune:tie)n,  or  mainte;nane;e 
are  ne)t  violatie)ns  are  ine:e)nsistent  with 
the  fundamental  reepdrements  e)f  the 


CAA  with  re;s])e;e:t  te)  (;missie)n 
limitatienis  in  SlPs. 

rhe;  aute)matie:  exe;mptie)n  pre)visie)n  in 
Ohie)  Aelmin.  Ce)ele  374.')-14— 1 1(D) 
e;x])lie:itly  .stale;s  that  the;  re;gulalie)n’s 
re;e|uire;menl  tluit  the;  use;  e)f  e;e)ntre)l 
measures  sue:h  as  le)w-NOx  hurne;rs 
eluring  the  e)ze)ne  se;ason  anel 
meaiitea  ing,  re;|)e)rting,  anel 
re;e:e)relkee;i)ing  e)f  eezenie  se;ase)n  NOx 
emissie)ns  “shedl  ne)l  ii))plv”  eluring 
pe;rie)ds  e)f  startuj),  shuleleewn, 
malfune:tie)n,  iinei  mainle;nane:e;.  'riu; 
exe;mptie)ns  the;re;fe)re;  j)roviele;  that  the 
exe:ess  (anissie)ns  resulting  from  failure 
to  run  re;e|uire;el  e:e)ntre)l  measures  will 
ne)t  he  violatieens,  e:e)utrarv  te;  the 
re;e]uirements  of  the  CiAA.  In  aeldition, 
exe;mi)tie)n  from  monite)ring, 
ree;orelkeei)ing,  and  repe)rtlng 
rc;eiuirements  eluring  these  eveaits  afft;e:ts 
the  enfe)re;e;ahility  e)f  the  emi.ssie)n 
limitatie)!!  in  the;  SIP  prejvisie)n. 

Me)ree)ver,  lailure;  te)  ae:e:e)unt  ae;eairate;ly 
fe)r  e;xe:ess  emissie)ns  at  se)ure;e;s  eluring 
SSM  events  has  a  hre)aeler  impae:t  e)n 
NAAQS  implementation  anel  SIP 
])lanning.  hee;au.se  sue;h  ae;e;e)unling 
elire;e:tly  infe)nns  the  ele;ve;le)|)me;nt  of 
e;mi.ssie)ns  inve;nte)rie;s  anel  emissie)ns 
meeeleling.  With  re;s|)e;e:t  to  the; 

Pe;tilie)ne;r’s  e;e)ne:e;rn  that  the;.se; 
e;xem])tie)ns  pre;e:luele;  e;nfe)re;e;me;nt  hv 
the;  EPA  e)r  e;itize;ns.  the;  EPA  agrees  that 
this  is  e)ne  e)f  the;  e:ritie:id  re;ase)ns  why 
sue:h  pre)visie)ns  are;  im|)e;nnissihle; 
unel(;r  the  (iAA.  By  having  .SIP 
])re)visie)ns  that  elefine  what  we)ulel 
e)the;rwise;  he;  violatie)ns  e)f  the;  a])plie:ahle; 
emi.ssie)!)  limitatie)ns  as  ne)n-violatie)ns. 
the  state  has  e;ffe;e:tively  ne;gateel  the 
ability  e)f  the  EPA  or  the  public  to 
enfore.e  against  the)se  violations.  The 
EPA  heliev(;s  that  the  inedusion  e)f  sne:h 
automatic  exemptie)ns  from  SIP 
re;e|uire;ments  in  Ohio  Aelmin.  Coele 
3 74.')-! 4-1 1(D)  is  thus  substantially 
inaeleejuate  te)  meet  CAA  re;(|uirements. 

Finally,  the  EPA  eiisagree;s  that  the 
provisions  j)re)vieling  exemptions  for 
HMIWl  miKSt  he;  reme)veel  from  the  SIP. 
Ohio  Aelndn.  Ce)ele  3745-7.')-()2(E),  Ohie) 
Aelmin.  Ceeele  374.')-7.‘)— ()2()),  Ohie) 
Aelmin.  Ceeele  374,')-7.')-()3(l),  Ohio 
Aelmin.  Coele  374.')-7.')-()4(K),  anel  Ohio 
Aelmin.  (ie)ele  374.')-7.')— 04(L)  are;  ne)t 
appre)veel  inie)  Ohie)’s  .SIP,  hut  rathe;r 
those;  rules  we;re;  a])pre)ve;el  as  ])<irt  e)f  the 
s(;]);irate;  state;  ])lau  te)  me;e;t  the; 
ap])lie;ahle;  ennssie)ns  gidelelines  inuler 
CAA  lll(el)  anel  40  CFR  part  OO. 
Be;e:ause  the)se  ride;s  iire  ne)t  in  the  Ohie) 
.SIP  :mel  are;  not  relateel  te)  any  |)re)visie)ns 
in  the  .SIP,  the;y  ele)  ne)t  re;pre;se;nt  a 
substantial  inaele;eiuae:y  in  the  .SIP. 

e;.  The  EPA’s  Pre)])e),sal 

The  EPA  ])re)pe).ses  te)  grant  the 
Petitie)!!  with  resj)ect  to  Ohio  Admin. 


(ie)ele  374,‘)-l,')— 0()(A)(3),  Ohie)  Aelmin. 
Ceeele  374.'’)-l 7-()7(A)(3)(c),  anel  Ohie) 
Aelmin.  Coele  374.')-17-()7(B)(ll)(f).  The; 
EPA  believes  that  these  provisions  alle)w 
fe)r  e;xemptie)ns  fre)m  the;  otherwise 
ii|)plie:ahle  .SIP  endssie)n  limitations,  .mel 
that  sue:h  exemptieens  are;  ine;e)nsistent 
with  the;  funelame;ntal  reeiuirements  e)f 
the  CAA  with  respe;e:t  te)  e;missie)n 
limitatie)ns  in  .SlPs.  In  aelelitie)n,  Ohio 
Aelmin.  (k)ele  374.')-l.l-n()(A)(3).  Ohio 
Aelmin.  Ceeele;  374.'‘)-l  7-07(A)(3)(e;),  Ohie) 
Aelmin.  Ceeele;  374.'-)-l  7-07(B)(l  l)(f).  anel 
hy  extensie)!!.  Ohie)  Aelmin.  (ie)ele  3743- 
1.3-()()((d.  alle)w  fe)r  .sue;h  exemptie)ns 
through  a  state  e)ffie;ial’s  unilateral 
exered.se  of  eliscretie)nary  autheerity  that 
is  insuffienently  hounde;d  and  inedueles 
no  aelditional  puhlie:  proe:ess  at  the  state 
or  feeleral  h;vel,  anel  sue;h  i)rovisie)ns  are; 
ine:onsistent  with  the  funelamental 
re;e]idrements  of  the  CAA  with  respeed  to 
.SlPs  and  .SIP  revisions.  Moree)ver.  the 
elise:retie)n  e:reated  by  these  pre)visie)ns 
alle)ws  e:a.se-hy-e:ase  exemptie)ns  fre)m 
endssion  limitatie)ns  when  sue:h 
exemi)tie)ns  are  ne)t  pe;rmi.ssil)le  in  the 
first  instane:e;.  As  de.seaiheel  in  see:tie)n 
VII. A  e)f  this  ne)tie:e,  sue:h  pre)visie)ns  are 
ine:e)nsistent  with  funelamental  CAA 
re;eiuire;me;nts  fe)r  .SIP  re;visie)ns.  Fe)r  these; 
re;a.se)ns.  the  EPA  is  pre)pe)sing  te)  finel 
thiit  Ohie)  Aelmin.  (]e)ele  374.3-1.3- 
()()(A)(3),  Ohie)  Aelmin.  C.e)ele;  374.3-17- 
()7(A)(.3)(e:),  Ohie)  Aelmin.  Ce)ele;  3743- 
1 7— 07(B)(1 1 1(0.  anel  Ohio  Aelmin.  (ie)ele; 
3743-1 .3-()()((i)  are;  suhstantieelly 
inaele;eiiuite  te)  me;e;t  CAA  re;e|idreme;nt.s 
anel  thus  is  pre)pe)sing  te)  issue  a  .SIP  e:;ill 
with  res])ee:t  to  these  i)rovisions. 

The  EPA  also  pre)pose;.s  to  grant  the 
Petitie)!!  with  re.sj)ee;t  te)  Ohio  Aelmin. 
(k)ele  3743-14-11(11).  The  EPA  helieve;.s 
that  this  pre)vi.sie)n  alle)W.s  fe)r  aute)matie: 
e;xemptie)ns  from  the  otherwise 
ai)plie:ahle  SIP  emission  limitatie)ns  anel 
re;quire;ment.s.  anel  that  such  exemj)tie)n.s 
are;  inconsistent  with  the  funelamental 
reejuirements  of  the  CAA  with  respect  to 
eanission  limitatie)ns  in  .SlPs  as  re;ejuire;el 
hy  CAA  seedions  1  l()(a)(2)(A). 
ll()(a)(2)(C),  anel  3()2(k).  In  aelelitie)n,  hv 
e:reating  the;.se  imj)e;rmi.s.sihle; 
e;xe;mi)tie)n.s,  the  state;  has  elefineel 
vie)lations  in  a  way  that  woulel  inte;rf(;re; 
with  e;ffe;edive  e;nfe)re:ement  hy  the;  EPA 
iinel  edtizens  fe)r  exe:e;ss  eanissions  eluring 
these  e;vent.s  as  ])re)vieie;el  in  (iAA 
se;edie)n.s  113  anel  304.  Feer  these;  reiisons, 
the;  EPA  is  pre)])e)sing  te)  finel  th.it  this 
pre)visie)n  is  suhstiintially  inaele;e]uate;  te) 
meed  CAA  reejuirements  anel  tluis  is 
])re)j)e).sing  te)  issue  a  .SIP  e;all  with 
re;.si)e;ed  to  this  ])rovision. 

’I'lie  EPA  j)re)])e).se.s  te)  eleny  the; 

Petition  with  res|)e;ed  te)  Ohie)  Aelmin. 
Ce)ele  3743-73-()2(E).  Ohio  Aelmin.  Ce)ele; 
3743-73-()2(J).  Ohio  Aelmin.  (ie)ele; 
374.3-7.3-03(1),  Ohio  Aelmin.  Coele 
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374.'i-7.^-()4{K).  and  (Hue  Admin.  Code 
374.'i-73-04{L).  The.se  provisions  are  not 
|)art  oi  the  Ohio  Sll’  and  thus  cannot 
rej)n;sent  a  snh.stantial  inadecjnacv  in 
the  SIP. 

a.  Affactud  Siditis  in  EPA  lingion  \7 
1.  Arkansas 

a.  Petitioner’s  Analysis 

The  I’etitioner  ol)jected  to  two 
provisions  in  tlie  Arkansas  SIP.''’"’  First, 
the  Petitioner  oljjectinl  to  a  provision 
that  provides  an  automatic  exmnption 
for  excess  emissions  of  volatile  organic 
compounds  (V()(d  for  .soun;es  located  in 
Pulaski  County  that  occur  due  to 
malfunctions  (Reg.  19.1004(11)).  The 
provision  states  that  excess  emissions 
“which  are  temjjorarv  and  result  .solely 
from  a  sudden  ami  nnavoidahle 
huiakdown.  malfunction  or  upset  of 
jmu.ess  or  emission  control  (uinipment. 
or  sudden  and  unavoidable  upset  or 
operation  will  not  b(!  considered  a 
violation*  *  *."  I’he  P(!titioner  argued 
that  this  language  is  impermissible 
because  the  CAA  and  the  FPA’s 
interpr(!tation  of  tin;  CAA  in  the  SSM 
Policy  nupiin;  tliat  all  excess  emissions 
1)(!  treatcul  as  violations. 

.Second,  the  Pc’titioner  ohji’cted  to  a 
.sej)arate  provision  that  j)rovides  a 
“complete  affirmative  defen.se"  for 
excess  emi.ssions  that  occur  during 
enuirgency  ct)ndition.s  (Riig.  19.ti()2).  The 
Petitioner  argiKul  that  this  provision, 
which  the  state  mav  liave  modeled  after 
the  FPA's  title  V  regulations,  is 
im|)(!rmi.ssihle  because  its  a])])lication  is 
not  chiarlv  limited  to  opcsrating  ))ermits. 

1).  The  FPA's  Evaluation 

The  EPA  agrees  that  the  C^AA  does  not 
allow  for  exemptions  from  otherwise 
aj)plicable  ,S1P  emission  limitations.  In 
accordanc(!  witli  CAA  .sections 
1  l()(a)(2)(A)  and  3()2(k).  .SlPs  must 
contain  “emission  limitations"  and 
those  limitations  must  he  continuous, 
rims,  any  (;xc(!.ss  emissions  above  the 
level  of  the  a|)plical)le  .SIP  emi.ssion 
limitation  must  he  considered  a 
violation  of  such  limitation,  regardless 
of  wh(!ther  the  state  elects  to  exerci.se  its 
enforcement  di.scriition.  .SIP  provisions 
that  create  exemptions  from  applicable 
emission  limitations  during 
malfunctions  or  enuagency  conditions, 
however  defined,  are  inconsistent  with 


I’olilion  ill  24.  Tlu!  I’lilitidiior  ciliis  to  (114-111- 
I  .\i  k.  Codti  K.  1(1.10(14(11)  1111(1  10.002.  Till!  i:i’.\ 
inOiriinils  llicsii  citiilions  iis  |■(!l(!r(!ll(■,(!S  lii  Kiij". 
10.1004(11)  iind  K(i”.  10.002  (it  llui  .\rkiiiisiis 
I’(illii1i(iii  Oonlni)  lii  iOcold^v  (idininissidii 
(Al’OUX'.).  K(!f>iiliitidii  \d.  10 — Kd^uliilidiis  dl  t)u! 
.\rkiinscis  I’liin  dt  liniildinontiilidii  lor  .\ir  I’dlliitiiin 
Cdiili'd).  as  ii|)prdVd(l  )iy  tlui  Id’A  (in  Apr.  12.  2007 
(72  FK  1K;104)  (iKirdiiiiilldr  rcldrnul  to  as  Kd”. 
10.1004(11)  and  Kn*;.  10.002). 


the  fundamental  recpiirements  of  the 
CAA. 

The  first  jirovision  identified  hv  the 
Petitioner  explicitly  states  that  exce.ss 
emi.ssions  of  VOC  “will  not  he 
considered  a  violation”  of  the 
aiijilicahle  emission  limitation  if  they 
occur  due  to  an  “unavoidable 
breakdown”  or  “malfimction.”  This 
exenijition  in  Reg.  19.1004(11)  is 
im])ermissihle  even  though  the  state  has 
limited  the  exemption  to  nnavoidahle 
breakdowns  and  malfunctions.  The  core 
])rol)leni  remains  that  the  provision 
])rovides  an  inijiermissihle  exemption 
from  the  otherwise  a])])lical)le  VOC 
emission  limitations.  In  addition,  by 
having  a  .SIP  provision  that  defines  what 
would  otherwise  lx;  violations  of  the 
applicable  emission  limitations  as  non¬ 
violations.  the  slate  has  effect ivelv 
negated  the  ability  of  the  EPA  or  the 
public  to  enforce  against  those 
violations.  The  EPA  believes  that  the 
inclusion  of  such  an  automatic 
exem])tion  in  Reg.  19. 1004(11)  is  thus  a 
substantial  inadeciuacy  and  renders  this 
.SIP  provision  impermissible  under  the 
CAA. 

The  second  jirovision  identified  hv 
the  Petitioner  defines  “emergeiUA'” 
conditions  that  may  cause  a  .source  to 
exceed  a  technology-ha.scid  emission 
limitation  under  a  jiermit  and  provides 
a  “complete  affirmative  defense"  to  an 
action  brought  for  non-compliance  with 
such  limitations  if  ccutain  criteria  are 
met.  The  EPA  believes  that  Reg.  19. (>02 
is  snhstantiallv  inadecpiate  for  three 
nxisons.  hdrst.  the  jirovision  does  not 
exjilicitly  limit  the  affirmative  defen.se 
to  civil  jienalties.  Although  the  EPA 
believes  that  narrowly  drawn 
affirmative  defen.ses  are  permitted  under 
the  CAA  for  malfunction  events  (.see 
sections  IV. B  and  VII. B  of  this  notice), 
the  EPA’s  interpretation  of  the  (lAA  is 
that  such  affirmative  defenses  can  only 
shield  the  source  from  monetarv 
penalties  and  cannot  he  a  bar  to 
injunctive  relief.  An  affirmative  defense 
provision  that  jinniorts  to  bar  anv 
enforcement  action  for  injunctive  relief 
for  violations  of  emission  limitations  is 
inconsistent  with  the  reciuirements  of 
CAA  .sections  113  and  304.  .Second,  the 
provision  does  not  contain  elements  for 
establishing  the  affirmative  defense 
consistent  with  all  of  the  recommended 
criteria  in  the  EPA's  .S.SM  Policy  for  .SIP 
provisions.  The  EPA  acknowledges  that 
the  .S.SM  Policy  is  only  guidance 
concerning  what  ty|)e.s  of  .SIP  jirovisions 
could  be  consistent  with  the 
recpiirements  of  the  (',AA.  Nonetheless, 
through  this  rulemaking,  the  EPA  is 
jiroposing  to  determine  that  Reg.  19.002 
does  not  include  criteria  that  are 
sufficiently  robust  to  (pialify  as  an 


accejitahle  affirmative  defen.se 
lirovision.  Finally,  the  jirovision  can  he 
read  to  jirovide  additional  defenses 
beyond  those  already  jirovided  in 
federal  technology-hased  standards.  The 
I'iPA  believes  that  ajijirovahle 
alfirmative  defenses  in  a  .SIP  jirovision 
cannot  ojierate  to  create  different  or 
additional  defen.ses  from  tho.se  that  are 
Jirovided  in  underlying  federal 
technology-based  emission  limitations, 
such  as  N.SP.S  or  NE.SllAP.  For  these 
reasons,  the  EPA  believes  that  Reg. 
19.902  is  sulistantially  inadeijuate  to 
meet  the  fundamental  recjuirements  of 
the  C:AA. 

c.  The  EPA’s  Projiosal 

The  EPA  jirojioses  to  grant  the 
Petition  with  nxsjiect  to  Reg.  19.1004(11) 
and  Reg.  19.002.  The  EPA  believes  that 
Reg.  19.1004(11)  allows  for  an  exenijition 
from  otherwise  ajijilicahle  .SIP  emission 
limitations  and  that  such  exemjitions 
are  inconsistent  with  the  fundamental 
recjnirenients  of  CAA  sections 
110(a)(2)(A).  110(a)(2)(C).  and  302(k). 
Ad(litionally.  the  EPA  believes  that  Reg. 
19.002  is  an  imjiermissilile  affirmative 
defen.se  jirovision  because  it  does  not 
exjilicitly  limit  the  defen.se  to  monetary 
Jienalties,  establishes  criteria  that  are 
inconsistent  with  tho.se  in  the  EPA’s 
.S.SM  Policy,  and  can  he  read  to  create 
different  or  additional  defenses  from 
tho.se  that  are  jirovided  in  underlying 
federal  technology-based  emission 
limitations.  As  a  conseijiience,  Reg. 
19.002  is  also  inconsistent  with  CAA 
sections  110(a)(2)(A).  T10(a)(2)(C).  and 
302(k).  For  these  reasons,  the  EPA  is 
jirojiosing  to  find  that  these  jirovisions 
are  sulistantiallv  iiiadecjuate  to  meet 
CAA  recjuirements  and  jirojioses  to 
issue  a  .SIP  call  with  resjiect  to  these 
Jirovisions. 

2.  Louisiana 
a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  .several 
Jirovisions  in  the  Louisiana  .SIP  that 
allow  for  automatic  and  discretionary 
exemjitions  from  .SIP  emission 
limitations  during  various  situations, 
including  startnji.  shutdown, 
maintenance,  and  malfunctions.''’" 

First,  the  Petitioner  objected  to 
Jirovisions  that  jirovide  automatic 
exemjitions  for  excess  emissions  of  VOCl 
from  wastewater  tanks  (LAC. 

33:111. 21. 'i3(B)(1)(i))  and  exce.ss 
emissions  of  NOx  from  certain  sources 
within  the  Baton  Rouge  Nonattainment 
Area  (LAC  33:111.2201  (C)(8)). The 


'  ’''l’(!liti(in  ill  42-4.1. 

''•'TIk!  1-3’.\  inliirpidls  IIki  l’(!lili()ii(!r‘.s  n!)(!i'(!n(:(i 
Id  l.ii.  Adni.  Codo  lil.  :i;i.  S  lll:215:i(B)(l)(i)  iis  ii 
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1,A(]  33:111. 21. 'j3(15)(l)(i)  jjrovides  that 
control  devices  “sliall  not  l)e  recinired” 
to  meet  emission  limitations  “dining 
])eriods  of  inalfimction  and  maintenance 
on  the  devices  for  jieriods  not  to  exceed 
33()  hours  ])er  year.”  .Similarlv.  LACi 
33:111.2201  ((i)(8)  ])rovides  that  certain 
sources  “are  exempted”  from  emission 
limitations  “during  start-np  and 
shutdown*  *  *  or  during  a 
malfunction."  'fhe  Petitioners  argued 
that  the.se  |)rovision.s  are  inpiermissihle 
because  the  (lAA  and  the  Id’A's 
intei'inetation  of  the  ('.AA  in  the  S.SM 
Policy  require  that  all  excess  emissions 
he  treated  as  violations. 

.Second,  the  Petitioner  objected  to 
provisions  that  jirovide  di.scretionary 
exemptions  to  various  emission 
limitations. Three  of  these  jirovisions 
provide  discretionary  exenqitions  from 
otherwi.se  ajiplicahle  SO2  and  visilile 
emission  limitations  in  the  Louisiana 
.SIP  for  excess  emissions  that  occur 
during  certain  startup  and  shutdown 
events  (LAC  33:111.1107.  LAC 
33:111.1  .'■i()7(A)(l ).  LAC  33:111.1  .'5()7(B)(1 )). 
while  the  other  two  provide  such 
exemptions  for  excess  emissions  from 
nitric  acid  plants  during  startups  and 
“iqisets”  (LAC  33:111. 2307(C)(1  )(a)  and 
LA(;  33:111. 23()7(C)(2)(a)).  For  exanqile, 
LAC  33:111.1107,  which  deals  with  the 
control  of  emissions  from  flares,  stales 
that  exem])tion.s  “mav  be  granted  bv  the 
administrative  authority  during  startup 
anil  shutdown  periods  if  the  flaring  was 
not  the  result  of  failure  to  maintain  and 
repair  eijuijmient.”  3'he  Petitioner 
argued  that  this  language  effectively 
allows  a  discretionary  decision  by  a 
state  official  to  exempt  excess  emissions 
during  such  events  and  thereby 
])recludes  enforcement  by  the  EPA  and 
citizens  for  what  would  otherwi.se  be 
violations  of  the  applicable  .SIP 


citation  to  LAO  :i:i:lll.2  l.'j:t(l?)(  i)(i).  as  approvorl  hv 
till!  lil’A  on  |im(!  20.  2002  ((>7  FR  4iK40)  (liiinMnaltcr 
nifoiTod  to  as  I.Ali  :t;t:lll.21.a:t(H)(l)(i)).  .Similarlv. 
tlio  LI’A  interprets  the  I’etitioner's  ixileriMice  to  l.a. 
Adni.  Oode  tit.  :t:t.  S  lll:2201((i){K)  as  a  citation  to 
LAO  :i.'t:llL220l(O)(fi).  as  approv((d  In  IIk;  Id’.A  on 
Inly  .S.  201  1  (7(i  F’K  ;iH!)77)  (hereinaller  relerred  to 
as  i.AO  :{:t;IIL2201(O)(H)). 

''■"'rlK!  Ll’A  int(!rprels  the  I’etitioiKa’s  ridertinci! 
to  La.  Adin.  Oode  tit.  iiit.  I;  111:1 107  as  a  citation  to 
L.AO  :t:!:IILl  107(A).  as  apin'ovcsl  l)y  the  KI’A  on  )nly 
5.  2011  (70  FR  :iti077  (hereinaller  relernsl  to  as  L,\0 
:i:i:IILl  107(,\)).  Similarly,  tla;  Id’A  inler|)ri4s  tlii! 
l’(!tilion(!r‘s  relinimci!  to  l.a.  .\dm.  (ioih;  til.  :i:L 
S  III:  1.'>07(A)(1 )  and  (li)(  1 )  as  citations  to  L.\(! 

:i:i:IIL  l.'j07(A)(  1 )  and  (li)(  1).  as  a|)proved  hy  the  Ll’A 
on  |nlv  l.'i.  l!l!i:i  (.SH  FR  .'iliOOO)  (hereinafter  rehared 
to  as  L.'\C:  :t:i:IIL  l.")07(A)(l )  and  (15)(1)).  ,\lso.  the 
Ll’A  intmprets  the  l’(!litioner's  ridenmce  to  La. 

Adin.  Oode  tit.  :i:i,  *?  Ill:2:i07(0)(  1  )(a)  and  (0)(2)(a)  as 
a  citation  to  LAli  :i:i:llL2:i07((;)(  1  )(a)  and  (0)(2)(a). 
as  approved  hy  the  lil’A  on  |idy  .1.  201 1  (70  FR 
:i!i077)  (hereinafter  ridernal  to  as  L.\0. 
:i:i:IIL2:i07(0)(l)(a)  and  (0)(2)(a)). 


emission  limitations,  contnirv  to  the 
reipiiritments  of  the  CAA. 

b.  The  EPA’s  Evaluation 

The  EPA  agrees  that  the  CAA  does  not 
allow  for  exemptions  for  excess 
emi.ssions  from  otherwi.se  applicable  ,S1P 
(tnii.ssion  limitations,  whether  autoniiitic 
or  through  the  exercise  of  a  state 
official’s  discrittion.  In  ticcorihince  with 
sections  1  l()(a)(2)(A)  and  3()2(k),  .SlPs 
must  contain  “emission  limitations” 
and  those  limitations  mu.st  he 
continuous.  Thus,  any  excess  emissions 
above  the  level  of  the  ajijilicable  .SIP 
emission  limitation  must  he  considered 
it  violation  of  such  limitation,  regardless 
of  whether  the  state  elects  to  exercise  its 
enforcement  discretion.  .SIP  ])rovi.sion.s 
that  create  exemptions  such  that  the 
excess  emissions  during  startup, 
shutdown,  maintenance,  or 
malfunctions  iire  not  violations  of  the 
applicable  .SIP  emission  limitations  are 
inconsistent  with  the  fundamental 
riKiuirements  of  the  CAA. 

The  first  two  .SIP  provisions  identified 
by  the  Pitlitioner  explicitly  state  that 
emi.ssion  limitiitions  for  VOC  and  NOx 
are  either  “not  reipiired"  or  “exempted” 
during  sjutcified  tvjies  of  .S.SM  events. 
'I'lii!  EPA  believes  that  such  automatic 
exemptions  are  impermissible  uiiditr  the 
C7\A.  13y  hiiving  .SIP  iirovisions  that 
ditfine  what  would  otherwise  be 
viohitions  of  the  applicable  .SIP 
emi.ssion  limitiitions  its  non-violations, 
the  state  has  effectively  negiilitd  the 
ability  of  the  I'jPA  or  the  |)ublic  to 
enforce  against  those  violations. 
Therefore,  the  EPA  believes  that  the 
inclusion  of  such  autoniiitic  exemptions 
in  LAC  33:111.21. '53(13)(l)(i)  and  LAC: 
33:111. 22{)l((d(8)  is  a  substantial 
inadeipiacy  that  renders  the.se  SIP 
provisions  impermissihle  under  the 
CAA. 

The  other  five  provisions  identified 
by  the  Petitioner  all  provide  the  state 
with  the  discretion  to  "grant.” 
“authorize.”  or  “extend”  exem})tion.s 
from  the  otherwi.se  applicable  .SIP 
emission  limitations  during  various 
SSM  events.  The  EPA  believes  that 
these  Iirovisions  are  impermi.ssihle  as 
unbounded  director's  discretion 
Iirovisions  that  makit  a  state  officitil  the 
unilateral  arbiter  of  whether  the  exce.ss 
emi.ssions  in  a  given  event  constitute  a 
violation  of  otherwi.se  applicable  .SIP 
emi.ssion  limitations.  More  importantly, 
the  provisions  ]iur]iort  to  authorizi!  the 
state  official  to  create  exemptions  from 
iip]ilicable  .SIP  emi.ssion  limitations 
when  such  exem  jit  ions  are 
im|iermi.s.sihle  in  the  fir.st  instance.  7\.s 
discussed  in  more  detail  in  section 
VILA  of  this  notice,  these  tvjies  of 
director’s  discretion  jirovisions 


undermine  the  jiurjio.se  of  emi.ssion 
limitations  and  the  reductions  they  are 
intended  to  achievit,  thereby  rendering 
them  less  enforceable  by  the  EPA  or 
through  a  citizen  suit.  The  EPA  believes 
that  the  inclusion  of  such  a  director’s 
discretion  jirovision  in  LAC 
33:111. 11()7(A),  LAC  33:111.1  .'■i()7(7\)(l ), 
LAC  33:111. 1.'i07(13)(1).  LAC 
33:lll.23()7(C)(l)(a).  and  LACi 
33:llL2.3()7(C)(2)(a)  is  therefore  a 
siibsttintial  inadeijuacv  that  renders 
the.si!  sjiecific  .SIP  jirovisions 
itnjiermissible  under  the  CAA. 

c.  The  EPA’s  Projiosal 

The  EPA  jirojioses  to  grant  the 
Petition  with  resjiect  to  L/XC 
33:IlL21.'i3(13)(l)(i)and  LAC 
33:111.2201  (C)(8).  The  EPA  hitlieves  that 
these  jirovisions  allow  for  exenijitions 
from  otherwi.se  ajijilicahle  emission 
limitations  and  that  such  exenijitions 
are  inconsistent  with  the  fundamental 
reijuirements  of  CAA  sections 
110(a)(2)(A),  110(a)(2)(C).  and  302(k). 
The  EPA  also  jirojioses  to  grant  the 
Petition  with  resjiitct  to  LAC 
33:1IL1107(A).  LAC  33:11L1.')07(A)(1)  & 
(13)(1).  and  LAC  33:111. 2307(C)(1)(a) 
(C)(2)(a).  The  disenttion  created  by  these 
jirovisions  tillows  for  ritvisions  of  the 
cijijilicable  .SIP  emi.ssion  limitations 
without  meeting  the  ajijilicahle  .SIP 
revision  reijuirements  of  the  CAA.  and 
it  allows  case-bv-ca.se  exemjilions  from 
emission  limitations  when  such 
exeiiijitions  are  not  jiermi.ssible  in  the 
first  instance.  Tints,  these  jirovisions  are 
also  inconsistent  with  (L\A  sections 
110(a)(2)(A),  110(a)(2)(C).  and  302(k). 

Inir  these  reasons,  the  EPA  is  jirojiosing 
to  find  that  each  of  these  jirovisions  is 
substantially  inadequate  to  meet  CAA 
requirements  and  jirojio.ses  to  issue  a 
.SIP  call  with  resjiect  to  these  sjiecific 
provisions. 

3.  New  Mexico 
a.  Petitioner’s  Anttlysis 

The  Petitioner  objected  to  three 
jirovisions  in  the  New  Mexico  .SIP  that 
jirovide  affirmative  defenses  for  exce.ss 
emissions  that  occur  during 
malfunctions  (20.2.7.111  NMAC), 
during  startuji  and  shutdown 
(20.2.7.112  NMAC).  and  during 
emergencies  20.2.7.113  NMAC).''*-'  The 
Petitioner  objected  to  the  inclusion  of 
the.se  jirovisions  in  the  .SIP  btised  on  its 
view  that  affirmative  defense  jirovisions 


'  I’lililioii  at  .S4-.'>7.  I  hi!  11’, \  inliapials  llu; 
I’lSitionia  's  raliaiaicc!  to  N.M.  Codt!  R.  §  2(1. 2. 7.  111. 
\.M.  Coilo  R.  1}2(I.2.7.1  12.  and  N.M.  Doili!  R. 
§2(1.2.7.l  i;i.  as  citations  to  20.2.7.1 1  1  NM/XC. 
20.2.7.112  N.M.M:.  and  20.2.7. li:i  NM.XC.  as 
approved  liy  the  Ll’,\  on  .Sept.  14.  20(l!l  (74  F'R 
4()fll0)  (lioroinallor  nderrod  to  as  20.2.7.1 11  NMAC. 
20.2.7.1 12  NM.XC.  and  20.2.7.1  i:i  NMAC). 
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are  always  inconsisteiil  with  i'.AA 
r(!(juireineiits.  I’he  Pcititioner  also  argued 
that  eac;h  ol  tlmse  alTinnative  delenses  is 
generallv  available  to  all  sources,  which 
is  in  contravcaition  oi  the  FPA's 
reconuiKUulation  in  the  .SSM  Policy  that 
aiririiiative  delensiis  should  not  lx; 
available  to  "a  single  .source!  or  groups 
oi  sources  that  has  the  potenitial  to  cau.se 
an  exceedance  ol  the  NAAQS.”  Mnally. 
the  Petitioimr  argued  that  the  aiiirniative 
deiense  provision  a|)plicable  to 
emiirgency  eviiiits  is  iiupiirmissihle 
Ixicause  it  was  modeled  alter  tlu!  EPA's 
title  V  n!gulations,  which  are  not  meant 
to  a])ply  to  SIP  provisions. 

1).  Th(!  EPA's  Evaluation 

The  EPA  di.sagrees  with  the 
Petitioner's  contention  that  no 
alTinnative  deiense  provisions  are 
liermi.ssible  in  SIPs  under  the  (T\A.  As 
explained  in  more  detail  in  .sections 
IV.B  and  VIl.B  of  this  notice,  the  EPA 
interprets  the  CAA  to  allow  affirmative 
defense  provisions  for  malfunctions.  As 
long  as  these  jirovisions  are  narrowly 
drawn  and  consistent  with  the  (T\A,  as 
recommended  in  the  EPA's  guidance  for 
affirmative  defense  |)rovisions  in  .SIPs. 
the  EPA  believes  that  states  mav  elect  to 
have  affirmative  defense  provisions  for 
malfunctions.  By  contra.st,  however, 
basixl  on  evaluation  of  the  legal  and 
factual  basis  for  affirmative  defeu.ses  in 
.Sll\s.  the  EPA  now  believes  that 
affirmative  defense  jirovisions  are  not 
appropriate  in  the  case  of  ])lanned 
.source  actions,  such  as  startu])  and 
shutdown,  because  sources  should  be 
expectiid  to  comiily  with  a])|)licahle 
emission  limitations  during  those 
normal  planned  and  predicted  modes  of 
.source  ojxiration.  Again,  as  exjilaineil  in 
sections  IV.B  and  VII. C]  of  this  notice, 
the  EPA  is  changing  its  interjiretation  of 
the  (]AA  with  respect  to  affirmative 
defenses  applii:able  iluring  start u])  and 
shutdown  events.  As  a  result.  20.2.7.112 
NMACl,  which  })rovides  an  affirmative 
defen.se  to  excess  emi.ssions  that  occur 
during  startup  or  shutdown,  is 
suhstantially  inadecpiate  to  meet  the 
riKiuirements  of  the  (;A/\. 

With  res|)ect  to  the  Petitioner's 
second  concern,  the  EPA  agrees  that  the 
state's  inclusion  of  an  affirmative 
defense  for  malfunctions  that  is 
availalile  to  all  sourc(!s.  including  single 
sources  or  groups  of  sourccis  with  th(! 
|K)t(!ntial  to  cause  exce(!danc(!s  of  the 
NAAQ.S  or  I’.SIl  increnuiuts,  renders  the 
provision  inconsistent  with  the  ('.A A.  As 
(ixplaimul  more  fully  in  section  VIl.B  of 
this  notice,  the  I-IPA  h(!li(!ves  that  such 
affirmative  defeu.ses  may  hi!  permissible 
if  either  there  is  no  “]K)tential"  for 
exceedances,  or  alternatively,  if  the 
provision  requires  that  the  source  make 


an  affirmative  showing  that  any  excess 
emi.ssions  did  not  in  fact  cause  au 
exceedance  of  the  NAAQ.S  or  1\S13 
incrciinents.  'I'he  liPA  has  previously- 
approved  such  provisions  as  meeting 
(]AA  reciuirements  on  a  case-bv-cas(! 
basis  in  s|)(!cific  actions  on  .SB’ 
submissions.  Here,  however,  20.2.7.111 
NMAT  is  not  restricted  in  apiilication  to 
only  tho.se  sourccis  that  do  not  have  the 
potential  to  cause  an  exceedance,  nor 
does  it  contain  any  c:riteria  reciuiring  an 
"after  the  fact"  showing  that  excess 
emi.ssions  from  a  single  source  or  grouj) 
of  .sources  did  not  cause  au  exceedance!. 
Therefore,  the  ])rovision  is  suhstantially 
inadecjuate  to  satisfy  the  (^AA  and  EPA's 
interpretation  of  (iAA  requirements. 

Finally,  20.2.7.113  NMACi  jirovides  an 
aff  irmative  defen.se  for  excess  emissions 
that  occur  during  emergencies,  a 
c:oncej)t  borrowed  from  the  EPA's  title  V 
regulations.  This  provision  defines 
"emergency"  conditions  that  may  cause 
a  source  to  exceed  a  technology-based 
emission  limitation  and  iirovidesa 
"conqilete  affirmative  defense"  to  an 
ac:tion  brought  for  non-compliance  with 
such  limitations  if  certain  criteria  are 
met.  The  20.2.7.113  NMAC  is 
substantially  inadecpiate  for  three 
reasons.  Fir.st,  the  provision  does  not 
explicitly  limit  the  affirmative  defense 
to  civil  penalties.  Although  the  I'il’A 
believes  that  narrowlv  drawn 
affirmative  defeu.ses  are  jiermitted  under 
the  (iAA  for  malfunction  ev(!nt.s  (sat; 
sections  IV.B  and  VIl.B  of  this  notice!), 
the  EPA's  int(!rpr(!tation  of  th(!  TAA  is 
that  such  affirmative  defenses  can  only 
shi(!ld  th(!  source  from  mon(!tary 
])enalties  and  cannot  be  a  bar  to 
injunctive  relief.  An  affirmative  defense! 
l)re)vi.sie)n  that  purpeerts  te)  h:u'  anv 
e!nfe)re;ement  aedieen  for  injunctive  relief 
fe)r  vie)lalie)n.s  e)f  emissie)!!  limitatie)ns  is 
ine:e)nsiste!nt  with  the  reKpiirememts  of 
(]AA  .see:tie)n.s  113  anel  304.  .Seuxenel,  the 
])re)visie)n  eloe!.s  not  e;e)ntain  elements  feir 
e!.stahli.shing  the!  affirmative  ele!fe!n.se 
e:e)n.si.ste!nt  with  all  e)f  the  re!e:e)mme!nele!el 
eaiteria  in  the!  EPA's  .S.SM  l’e)lie:v  feir  .SII’ 
])re)visie)ns.  The!  El’A  ae:kne)wledges  that 
the  S.SM  I^e)lie:y  is  e)nly  guiehmee 
e:e)ne:e!rning  wh.it  types  e)f  .SII’  pre)visie)ns 
e;e)idel  be!  e;e)n.si,ste!nt  with  the 
re!e]uire!me!nt.s  e)f  the  (lAA.  Ne)ne!the!le!,s.s, 
threengh  this  rule!making,  the!  EPA  is 
])re)pe).sing  te)  ele!te!rmine!  that  20.2.7.113 
NMA(]  ele)e!s  neet  ineduele  ea  iten  iii  th;it  are 
suffieaently  reebust  te)  einalify  as  an 
<ie;e:e!))table!  affirmative  elefense 
pre)visie)n.  Finally,  the!  pre)vi,sie)n  earn  be 
re!ael  te)  i)re)viele!  aeleiitie)nal  ele!fe!n.se!s 
he!ve)nel  the)se!  alreaiely  ])re)viele!el  in 
feeleral  te!e:hne)le)gy-l)aseel  stanelards.  The 
EPA  believes  that  i)i)pre)vable! 
affirmative  ele!fense!.s  in  a  .SIP  pre)visie)n 


e:anne)t  e)pe!rate  te)  ea'eaite  eiiffe!re!nt  e)r 
aelelitie)nal  eledenses  fre)m  the),se!  that  aie! 
pre)viele!el  in  unelerlying  fe!ele!ral 
te!e:hne)le)gy-ba.se!el  emissie)))  liniitatie)ns. 
sue:h  iis  N.SP.S  e)r  NE.SIIAP.  Ee)r  these! 
leaseens,  the!  EPA  l)e!lie!ve!.s  that 
20.2.7.113  NMA(]  is  impe!rn)issil)le! 
uneler  the  C.AA. 

e;.  The  EPA's  Pi'e)pe)sal 

The  1'3’A  pi'e)])e)se!s  te)  giant  the 
Petitiem  with  lespeel  te)  20.2.7.112 
NMACk  whie:h  inedueles  an  iiffiiinative 
elefense  applieaihle  eluring  startup  anel 
shntele)wn  e!ve!nts  that  is  exentrai'v  to  the! 
Id’A's  inte!r])i'e!tatie)n  eefthedAA.  The 
l‘]PA  he!lieve).s  that  this  ])i'e)visie)n  is 
ine:e)nsiste!nt  with  the  funelamental 
leepiiiements  e)f  CAA  .se!e;tie)n.s 
110(a)(2)(A).  110(a)(2)(C:).  anel  302(k).  In 
aelelitie))),  this  ju'ovisie)))  is  ine:e)n.si.stent 
with  the  I'eujnii’ements  e)f  CAA  .see:tie)ns 
113  anel  304.  The!  EPA  akse)  pi'0])e).ses  te) 
grant  the  Petition  with  I’espeu:!  to 
20.2.7.111  NMAC,  whie:h  inedueles  an 
affiianative  elefense  a])])lie:i)l)le!  elui’ing 
malfnne:tie)n  eveaits.  This  ))i'ovisie)n  is 
ineaensistent  with  the!  CAA  heeauise  it 
ne!ithe!r  limits  the  elefense!  te)  e)nlv  the)se! 
.se)uie:e!s  thiit  ele)  ne)t  have  the  ])e)te!ntial  te) 
eamse!  e!xe:e!e!el<me;e!.s  e)f  the  NAAQ.S  e)r 
P.SI)  ine:i'e!me!nts  ne)r  ele)e!S  it  i'e!e)niie! 
.se)ui'e:e!s  te)  make!  an  "iifte!r  the  fae:t" 
she)wing  that  ne)  .sne:h  e!xe:e!e!elime;e!.s 
iie;tniilly  e)e:e:ui-i-e!el.  The!ie!fe)i'e!.  the  EPA 
l)e!lie!\'e!.s  theit  this  j)i’e)visie)n  is  similarly 
ine-.eensistent  with  the  funel<une!ntal 
I'euiuii'eanents  e)f  CAA  se!e:tie)ns 
110(a)(2)(A).  110(a)(2)(C),  anel  302(k). 
iinel  with  i'e!S])e!e:t  te)  CAA  .se!e;tie)n,s  113 
iinel  304.  Innally.  the  1'3’A  ])i'ope).se!.s  te) 
gi'ant  the!  Pe!titie)n  with  ie!.spe:e:t  te) 
20.2.7.113  NMAC.  The  EPA  be!lie!ve!.s 
that  this  pie)visie)n  is  an  im])e!i'mi.ssihle 
affirmative!  elefense  bee:ause  it  eleees  ne)t 
e!X))lie:itly  limit  the  ele!fe!n.se!  te)  nie)netai'y 
])e!naltie!.s,  it  e!.stal)li.shes  criten'ia  that  are 
ine;onsi.ste)nt  with  those  in  EPA's  .S.SM 
Pe)lie:y,  anel  it  e:an  be  re.iel  to  e:reate 
elifferent  e)r  aelelitieenal  elefenses  from 
thee.se  that  ai’e  pi'eevieleel  in  nnele!rlying 
feelei’al  te!e;hne)logy-base!el  emissie))) 
lin)itations.  Thus,  this  pi'ovision  too  is 
ineamsistent  with  CAA  seedions 
110(a)(2)(A).  110(a)(2)(C).  anel  302(k). 
iinel  with  I'espeied  te)  C.AA  .se!e:tie)ns  113 
anel  304.  Feer  theise  leiaseens,  the  EPA  is 
])ie)pe).sing  te)  finel  that  theise  p)e)visie)n.s 
■lie  snbstiintiiilly  iniielequiite  to  meet 
CAA  reeiuirements  anel  preipeises  te) 
issue  <)  .SIP  eaill  with  re!S])e!e;t  te)  these! 
pre)visie)))s. 

4.  Okhiheema 

ii.  Petitieener's  Analysis 

The  Pe!titie)ne!r  e)hje!e:teel  te)  twe) 
pre)vi.sions  in  the  Okhihoma  .SIP  that 
teigedher  alle)w  for  eli.se;re!tie)narv 
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(!X(!ni])tioiis  from  (Miiission  limitations 
(luring  startu]),  shutdown,  maintcmanco, 
and  malfunctions  (OAti  2.'52:  l()()-t)-3(a) 
and  OAC  2.''52:1 00-9-3(1))). Those 
provisions  state  that  excess  emissions 
during  each  of  these  ty])es  of  events 
constitute  violations  of  the  a|)])lical)le 
SIP  emission  limitations  “unless  the 
owner  or  operator  of  the  facility  has 
comi)lied  with  the  notification 
re(|nirements.“  which  consist  of  a 
demonstration  to  the  Director  of  the  Air 
Quality  Division  that  at  least  one  of 
several  criteria  have  been  met.  One 
example  of  the  criteria  includes  a 
demonstration  that  the  excess  emissions 
resulted  from  “either  malfunction  or 
damage  to  the  air  pollution  control  or 
])roce.ss  ecjuipment"  or  “scheduled 
maintenance.”  The  Petitioner  argued 
that  these  provisions  em])owerthe 
director  to  e.xcuse  violations  entirelv 
and  therehv  preclude  enforcement  hv 
the  EPA  or  citizens.  Specifically,  if  an 
owner  or  operator  .satisfies  the  director 
that  the  regulatory  criteria  under  .section 
3(1))  have  been  met,  then  the  language  of 
.section  3(a)  creates  an  exemption  for  the 
source  and  strongly  implies  that  the 
excess  emissions  are  not  a  violation  of 
the  a|)plical)le  SIP  emission  limitations. 
Therefore,  the  Petitioner  argued  that 
these  |)rovisions  are  inconsistent  with 
the  recinirements  of  the  (iAA. 

1).  The  EPA’s  livahiation 

The  EPA  agrees  that  the  (iAA  does  not 
allow  for  exemptions  from  otherwi.se 
a])])licahle  .SIP  emission  limitations, 
even  where  the  exemption  is  only 
available  at  the  exercise  of  a  state 
official's  discretion.  In  accordance  with 
sections  ll()(a)(2)(A)  and  3()2(k).  .SlPs 
must  contain  “emission  limitations" 
and  those  limitations  must  be 
continuous.  Thus,  any  excess  emissions 
above  the  level  of  the  applicable  ,S1P 
emission  limitations  nni.st  he  considered 
a  violation  of  such  limitations, 
regardless  of  whether  the  state  elects  to 
exerci.se  its  enforcement  discretion.  .SIP 
])rovi.sion.s  that  create  exemptions  such 
that  the  excess  emissions  during  startup, 
shutdown,  malfunctions,  or 
maintenance  are  not  violations  of  the 
applicable  emission  limitations  are 
inconsi.stent  with  the  fundamental 
recinirements  of  the  (lAA. 

The  i)rovisions  identified  by  the 
Petitioner  state  that  excess  emissions 
during  .S.SM  events  constitute  violations 
“unless”  the  Director  of  the  Air  Quality 


I’lililion  ill  (il-liS.  'I'lu!  I'JI’A  inli!i'|)ri!l.s  tiu! 
I'(!lili()ii(!i''s  nitcninci!  loOkhi.  Admin.  Codn 
§ 2.'>i!:l()()-<l-S(ii)  iiiul  Okla.  .Admin,  (iodn  S 2,')2: 100- 
0-2(1))  ii.s  citatimi.s  to  OAC,  2,'j2: 100-0-2(ii)  and  (),\C 
2.')2;100-0-2(l)).  iis  a|)|)rovod  hy  llin  Id’.A  on  Nov.  2. 
1000  (04  k’R  .'j0()20)  (lioniinaltor  rolorrod  to  <is  O.ACi 
2.')2:100-0-2(a)  and  (2)(l))). 


Division  provides  an  exem])tion.  The 
EPA  believes  that  OAC  2.')2:l()()-9-3(a) 
and  OAC;  2. '■)2: 100-9-3(1))  are 
impermissible,  because  they  are 
unbounded  director's  discretion 
j)rovi.sion.s  that  purport  to  make  a  state 
official  the  unilateral  arbiter  of  whether 
the  excess  emi.ssions  in  a  given  event 
constitute  a  violation.  The  provisions 
authorize  the  state  official  to  create 
exem])tions  from  a|)plicahle  .SIP 
emi.ssion  limitations  on  a  ca.se-hy-case 
basis  when  such  exemptions  are 
im])ermis.sihle  in  the  first  instance. 
rhe.se  ty])e.s  of  director's  discretion 
provisions  undermine  the  pur])ose  of 
emi.ssion  limitations,  and  the  reductions 
they  are  intended  to  achieve,  therehv 
rendering  them  less  enforceable  hy  the 
EPA  or  through  a  citizen  suit.  The  EPA 
believes  that  the  inclusion  of  such  a 
director's  discretion  ])rovi.sion  in  OAC 
2.')2:l()()-9-3(a)  and  OAC  2. '52 : 19 0-9- 
3(1))  is  therefore  a  substantial 
inade(|uacy  and  renders  the.se  .SIP 
])rovision.s  im])ermi.s.sihle. 

The  EPA  further  notes  that  the 
provision  allowing  exemptions  for 
excess  emissions  that  occur  during 
scheduled  maintenance  is  inconsistent 
with  (iAA  recpiirements  for  the  reason 
that  maintenance  is  a  normal  mode  of 
source  operation,  during  which  sources 
should  he  ex])ected  to  meet  a])])licahle 
.SIP  emission  limitations.  .Since  the  1983 
.S.SM  Cuidance.  the  EPA  has  indicated 
its  view  that  excess  emissions  that  occur 
during  maintenance  should  not  he 
excused.  Similarly,  in  the  1999  SSM 
Cuidance.  the  EPA  did  not  recommend 
any  affirmative  deien.se  for  excess 
emi.ssions  that  occur  during 
maintenance.  In  this  action,  the  EPA  is 
reiterating  its  view  that  the  CAA  does 
not  permit  exemptions  or  affirmative 
defen.ses  for  excess  emissions  that  occur 
during  such  ])lanned  events. 

c.  The  EPA's  Propo.sal 

The  EPA  j)ropo.se.s  to  grant  the 
Petition  with  res])ect  to  OAC  2.'52:1{)0- 
9-3(a)  and  OAC  2.'52:1 00-9-3(1)).'“'  The 
discretion  created  by  these  provisions 
allows  for  revisions  of  the  applicable 
.SIP  emission  limitations  without 
meeting  the  a])plical)le  .SIP  revision 
retpiirements  of  the  CAA,  and  it  allows 
case-hy-case  exem|)tion.s  from  emission 
limitations  when  such  exemptions  are 
not  permi.ssihle  in  the  first  instance.  As 


"’'TIk!  Il’A  nolDS  thill  on  |iil\  111.  2010. 
Okliiluiin.i  .siihiniltvd  <i  .Sll’  rovision  Ihiil  would 
romovo  OAC,  2.'‘)2;10tM)-2(ii)  and  OAC  252:100-0- 
.2(1))  and  ropliici!  Ihoin  will)  iiHinnativo  dolonso 
provisions.  In  this  iiclion.  Ilio  lil’A  is  oniv 
oviiliiiilina  thoso  provisions  iis  Ihov  aro  ciirronllv 
found  in  Iho  ll’A-approvod  Oklahouiii  .SIP.  11)0 
ll’A  is  not  ovalualin"  Iho  )ulv  Ki.  2010  .SIP  rovision 
iis  pint  of  this  iiclion.  llio  ll’,\  will  addross  tho  |ulv 
Ki.  2010  .SIP  rovision  in  ii  kitor  action. 


a  result,  these  provisions  are 
inconsistent  with  the  fundamental 
retiuirements  of  CAA  sections 
110(a)(2)(A),  110(a)(2)(C),  and  302(k). 
Therefore,  the  EPA  is  pro])osing  to  find 
that  the.se  provisions  are  substantially 
inad(!(]iiate  to  meet  (iAA  recpiirements 
and  ])ropo.ses  to  issue  a  .SIP  call  with 
r(!S})ect  to  these  provisions. 

//.  A  ffi^ctad  Statics  in  KPA  liogion  VU 
1.  Iowa 

a.  Petitioner’s  Analysis 

The  Petitioner  first  objected  to  a 
specific  provision  in  the  Iowa  .SIP  that 
allows  for  automatic  exemptions  from 
otherwise  applicithle  .SIP  emi.ssion 
limitations  during  periods  of  startup, 
shutdown,  or  cleaning  of  control 
ecpii])ment  (Iowa  Admin,  (iode  r.  .loy- 
24.1(1)).'"“  The  Petitioner  noted  that 
Iowa  Admin.  Code  r.  .'587-24.1(1) 
provides  that  excess  emi.ssions  from 
the.se  periods  are  not  violations  of  the 
emissions  standard  “if  the  startii]), 
shutdown  or  cleaning  is  accomjtlished 
expeditiously  and  in  a  manner 
consistent  with  good  practice  for 
minimizing  emissions.”  The  Petitioner 
argued  that  such  exem|)tion.s  ;ire 
inconsistent  with  the  re(]uirement.s  of 
the  CAA  and  the  EPA’s  .S.SM  PolitA'.  The 
Petitioner  argued  that  the  CAA  and  the 
I'iPA’s  inter|)retation  of  the  CAA  in  the 
.S.SM  Policy  recpiire  that  all  such  excess 
emissions  he  treated  as  violations. 

.Second,  the  Petitioner  objected  to  a 
provision  that  empowers  the  state  to 
exerci.se  enforcement  di.scretion  for 
violations  of  the  otherwise  applicable 
.SIP  emission  limitations  during 
malfunction  periods  (Iowa  Admin,  (iode 
r.  .'587-24.1  (4)).'"-’  The  Petitioner  noted 
that  this  ])rovision — which  .states  that 
“(djetermination  of  f/;7V  suh.sequent 
enforcement  action  will  he  made 
following  review  of  |a]  rejtort” 

(emphasis  added  hy  Petitioner) 
submitted  by  the  owner  or  o])erator  of 
the  source  demonstrating  certain 
condition.s — could  he  interpreted  to 
mean  that  “no  enforcement  is  warranted 
at  all.  hy  anyone.”  The  Petitioner 
argued  that  such  an  interpretation  of 
this  ])rovi.sion  could  ])reclude 
enforcement  by  the  EPA  or  citizens, 
both  for  civil  ])enaltie.s  and  injunctive 
relief,  and  that  the  EPA’s  intitrpretation 
of  the  CAA  would  forbid  such  a 
])rovi.sion.  The  Petitioner  thus  nupie.sted 
that  Iowa  revise  this  provision  to 
eliminatt!  any  confusion  that  a  decision 
hy  Iowa  state  personnel  not  to  enforce 
iigainst  a  violation  would  in  any  way 


"■-I’Dlitiun  ill  27-28. 
"•'I’olilioii  ill  27-28. 
"■'I'olitioii  ill  28. 
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foreclose  enforcement  by  the  FPA  or 
citizens. 

1).  The  FPA's  Evaluation 

The  EPA  agrees  that  the  (lAA  does  not 
allow  for  exein])tions  from  otherwi.se 
applicable  .SIP  emission  limitations.  In 
accordance  with  the  rcHjuirements  of 
(^AA  section  Tl(){a)(2)(A).  SlPs  mu.st 
contain  emission  limitations  and,  in 
accordance  with  the  definition  of 
"emission  limitations"  in  C'.AA  section 
3()2(k).  such  emission  limitations  must 
h(!  continuous.  Thus,  anv  excess 
emissions  above  the  level  of  the 
a])])licable  emission  limitation  must  be 
considered  violations,  whether  or  not 
the  state  elects  to  exercise  its 
enforcement  discretion.  SIP  ])rovisions 
that  create  exemptions  snc:h  that  excess 
emissions  during  startnj).  shutdown,  or 
control  eqnijmient  cleaning  are  not 
violations  are  inconsistent  with  the 
fundamental  nKiuirements  of  the  CAA 
with  respect  to  emission  limitations  in 
SlPs.  The  fir.st  provision  identified  by 
the  Petitioner  explicitly  .states  that 
exce.ss  emi.ssion  during  jjeriods  of 
.startup,  shutdown,  and  cleaning  of 
control  etiuipment  "is  not  a  violation," 
contrary  to  the  reciuirements  of  tlu; 

(lAA.  The  EPA  believes  that  the 
inclusion  of  such  an  exem])tion  from 
otherwise  applicable  SIP  emission 
limitations  in  Iowa  Admin,  (lode  r. 
24.1(1)  is  thus  a  snb.stantial  inade{|nacv 
and  nnuhirs  this  specific  SIP  provision 
im|)(!rmi.ssibl(;. 

The  EPA  notes  that  these  exemptions 
are  im])ermi.ssible  even  though  the  .state 
has  im|)osed  some  factual  limitations  on 
their  ])otential  scope.  In  Iowa  Admin, 
(lode  r.  .')(i7-24.1(l).  the  state  has 
conditioned  the  e.\emption  for  exce.ss 
emissions  during  periods  of  startup, 
shutdown,  or  cleaning  of  control 
(xjuipment.  requiring  that  such  activities 
b{!  "accomplished  expeditiously  and  in 
a  manner  consistent  with  good  j)ractice 
for  minimizing  emissions."  Although 
this  limitation  on  the  scope  of  the 
exemptions  is  a  helpful  feature,  the  con; 
problem  remains  that  the  provision 
provides  impermissible  exem])tion.s 
from  the  otherwi.se  a])plit:able  SIP 
emission  limitations  bv  defining  the 
excess  emi.ssion  as  "not  a  violation.” 
.Such  provisions  are  im])enni.s.sible 
under  tlu;  (lAA  Ixicanse  the  state  has 
effectively  negated  the  ability  of  the 
EPA  or  through  a  citizcm  suit  to  enforce 
against  tho.sc;  violations. 

However,  the  EI’A  disagrees  with 
Petitioner  that  Iowa  Admin,  (lode  r. 
.'j()7-24.1(4)  is  im])ermi.ssihle  under  the 
(lAA.  The  EPA  believes  that  this 
provision  is  j)ermis.sible  because  it 
defines  parameters  for  the  (ixercisc!  of 
(adbrcement  di.scretion  bv  state 


personnel  for  violations  of  emission 
limitations  during  malfnnctions. 
According  to  the  EPA’s  .S.SM  Policy 
interpniting  the  (lAA,  as  discnssiul  in 
section  IX. A  of  this  notice,  a  .state  has 
authority  to  have  a  .SIP  ]U'ovision  that 
pertains  to  the  (‘xercise  of  enforccMiuait 
di.scretion  concerning  actions  taken  by 
state  personnel.  The  provision  at  issue 
chiarly  states  that  any  (ixcess  emission 
during  malfnnclion  "is  a  violation."  'I'he 
rule  also  delineates  factors  that  will  be 
considered  by  state  j)er.sonnel  in 
determining  wbetluir  to  pursue 
enforcement  for  those  regulatory 
violations  that  are  cine  to  cixcess 
emi.ssions  during  malfunctions.  'I'he 
listing  of  tluise  factors  docjs  not  alter  the 
statement  that  exccxss  emissions  are 
violations  under  the  Iowa  regulations. 
'Fhe  provisions  that  dciscribe  the  factors 
to  be  considered  by  state  personnel  oidy 
rcujiiire  that  the  state  personnel  consider 
such  factors.  The  lugulations  do  not 
state  or  im|)ly  that  if  a  source  makcxs  an 
ajipropriate  showing  of  meciting  the; 
factors,  it  is  (!xcMnj)t  from  penalties  or 
injnnctive  relied,  'fhe  provision  docis  not 
state  or  implv  that  anv  other  entity, 
including  the;  EPA  or  a  member  of  the; 
public,  is  precluded  from  taking  an 
eidorccnnent  action  if  the;  state;  exere:ise;s 
its  diseneetion  not  to  e;nfe)re:e  violations  of 
the  emission  limitations  during 
miilfune;tions.  Iowa  Admin,  ('.ode  r.  .^(>7- 
24.1(4)  e;xpre;.sslv  ielentifie;.s  e!xce;.ss 
emissions  ele;.se:ribe;el  in  the  rule  as 
violations  and  eillows  for  the  exe;rci.se  of 
enforcement  eli.se:re;tion  in  addressing 
malfunedions.  This  is  e:e)n.siste;nt  with 
the  (]AA  and  the  EPA’s  S.SM  Pe)lie:v  and 
there;fore  does  not  rende;r  the;  .SIP 
provision  substantially  inaeleeinate. 

c,.  Tlu;  EPA’s  Proposal 

'Fhe  EPA  proi)e)se;.s  to  grant  the 
Pe;titie)n  with  re;spi;e:t  to  Iowa  Admin, 
(ioele.  R.  .'167-24.1(1).  I'he  EPA  be;lie;ve.s 
that  this  provision  allows  for 
e;xe;m])tion.s  from  the  otherwise 
a])|)lie:able  .SIP  emi.ssion  limitations,  and 
that  such  exemptions  are  inconsistent 
with  the;  fundamental  re;e]uireme;nts  of 
the;  ("AA  with  re;.spe;ct  to  emission 
limitations  in  .SlPs  as  re;eiuire;el  by 
s(;ctie)ns  1  l()(a)(2)(A),  1  l()(a)(2)((".),  and 
3()2(k).  F'or  this  re;a.se)n,  the;  EPA  is 
])re)pe),sing  te;  find  that  Iowa  Admin. 
Coele;.  R.  .167-24.1(1)  is  snbstantiallv 
inaele;e]uale;  to  me;e;t  (iAA  re;epiire;me;nt.s 
and  thus  jiroposing  to  issue  ;i  .SIP  call 
with  re;.spe;e;t  to  thi.s  provision. 

'Flu;  EPA  j)ro])e).se;s  to  eleaiy  the; 
Pe;titie)n  with  re;.spe;e;t  to  Iowa  Admin. 
Code  r.  167-24.1(4).  'I'he;  EPA  he;lie;ve;.s 
that  the;  provision  is  on  its  fae:e;  e:le;arlv 
applie;able  only  to  Iowa  state 
e;nie)re:e;me;nt  ])e;rsonnel  and  that  the 
provision  e:oulel  not  re;asonablv  be;  re;ad 


by  ii  e:onrt  to  fe)re;e:le)se  e;nfe)re:e;me;nt  by 
the;  EPA  or  through  a  citizen  suit  where; 
Iowa  state  personne:!  elect  to  e;xe;re:i.se; 
e;nfore:e;me;nt  eli.se:re;tie)n.  'Fhe;  EPA 
.solicits  e:e)nune;nts  on  this  issue;,  in 
partieailar  from  the;  .State;  of  lowei,  to 
assure  that  there;  is  no  inisunderstiinding 
with  re;,spe;e;t  to  the  e:e)rre;e:t  inte;r])re;tation 
of  low.i  Admin.  Code;  r.  167—24.1(4). 

2.  K.m.siis 

<1.  Petitioner's  Analysis 

'Flu;  Petitioner  objected  to  three; 
provisions  in  the;  Kem.sas  .SIP  that  allow 
for  e;xe;mptions  for  e;xe:e.ss  emissions 
during  malfunedions  and  nee:e;ssarv 
repairs  (K.A.R.  §  28-19-1 1(A)), 

.scheduled  maiutenance;  (K.A.R.  §28- 
19-1 1(B)),  and  e;e;rtain  routine;  moele;.s  of 
operation  (K.A.R.  §28-1 9-1 1(C))."‘^’ 

'Flu;  Pe;titione;r  e)bje;cted  beeanise  all  three; 
of  these  ])re)vi.sions  "state;  that  exe.ess 
emissions  are  not  violations  (or  are; 
pe;rmitte;el),”  eauitrary  to  the 
fundamental  re;ejuire;nu;nt  of  the  CAA 
thiit  all  exe:e;.s.s  emissions  be;  c.onsidered 
violiitions.  'Flu;  Petitioner  iirgue;el  that  all 
three;  of  these;  provisions  would  thus 
iil)pe;ar  im])e;rmi.s.sibly  to  ju'e;e;luele 
e;nlorce;me;nt  by  the;  EPA  or  citizens  for 
the;  e;xe:e;ss  eanissions  th;it  woidel 
otherwise;  be;  viohitions. 

1).  'Flu;  1'3’A’s  Evaluation 

'Flu;  EPA  ;igre;es  that  the;  CAA  does  not 
idlow  for  e;xem|)tie)ns  from  e)the;rwi.se; 
applicable  .SIP  e;mis.sie)n  limit;itie)n.s. 
whe;tbe;r  auteanatie;  e)r  through  the; 
exeredse;  e)f  a  state  ejlficiaPs  elise;re;tie)n.  In 
tie:e:e)relane:e;  with  the;  re;eiuire;nu;nt.s  e)f 
(;AA  .see;tie)n  1  l()(a)(2)(A),  .SlPs  must 
e;ontaiu  e;missie)n  limitatie)ns  anel,  in 
ae;e;e)relane:e  with  the  definition  of 
"emissie)!!  limitatie)n.s”  in  (^AA  .see;tie)n 
3()2(k).  such  emissie)!!  limitations  must 
be;  e;ontinue)us.  Thus,  any  e;xe:es.s 
emissions  above  the  level  of  the 
a])plie:able  emission  limitation  must  be; 
e:e)nside;reel  violatie)ns,  whe;the;r  e)r  ne)t 
the  state;  ele;e;ts  te)  exe;re:ise;  its 
(;nfore;enu;nt  eli.se:re;tion.  .SIP  i)re)vi.sie)ns 
that  e:re;ate;  (;xe;m])tie)n.s  sue:h  that  the; 
e;xe:e;.s.s  emi.ssieens  eluring  malfnnediejns, 
ne;ce.ssary  re])airs.  anel  re)uline;  me)eles  e)f 
eepenition  are;  ne)t  vie)latie)ns  of  the 
applie;able  emissie)!!  li!nitatie)!is  are 
i!ie:e)n,siste;!it  with  the  funela!ne;ntal 
re!ep!ire;!ne;!it.s  e)f  the;  (^AA  with  re;spe;e;t  te) 
emissie)!!  limitatie)ns  i!!  SlPs.  'Fwe)  e)f  the; 
pre)visie)!is  ielentifieel  bv  the;  Pe;titie)!ie;r 
explicitly  steete;  that  e;xe;e:ss  eenissieens 
i!!iele;r  e:e;rtai!!  e:ire:i!!!!stance;.s  will  “!!e)t 
be;  eleeeneel  vieelatieens,"  whie:h  is 
e:e)!!trary  te)  the  reep!ire!!!e;!!t.s  e)f  the 
CAA.  'Fhe;  EPA  believes  that  the; 
inedusie)!!  e)f  suedi  exeenptioeis  fre)!!!  the; 


"■'■IVlilion  at  :!8-:!i). 
"''■l’(!titi)in  at  ;!<). 
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emission  limitations  in  K.A.R.  §28-19- 
11  (A)  and  tin;  first  ])art  of  K.A.R.  §28- 
19-1 1(C)  is  thus  a  snlistantial 
inade(]na(:v  and  umders  tliese  S])(!{;ifi(: 

.SIP  jirovisions  im])ermissil)le. 

'fhe  I'iPA  notes  that  these  exemptions 
are  im|)ermi.ssil)le  (!ven  though  the  state 
has  impo.seil  some  factual  and  temporal 
limitations  on  their  ])ol(!ntial  scope.  For 
example,  in  K.A.R.  §  28-1 9-11  (A),  the 
.state  has  s])ecified  that  excess  emissions 
during  malfunctions  or  n(;c(;ssary 
repairs  “shall  not  hi;  d(!emed  violations 
provided  that:  (1)  The  ])erson 
responsible  *  *  *  notifies  the 
department  of  the  occurrence  and 
nature  of  such  malfnnctions, 
hnxikdowns,  or  repairs,  in  writing, 
within  ten  (10)  days  of  noted 
occurrence."  .Similarly,  in  the  first  part 
of  K.A.R.  §28-1 9-1 1(C)  with  respect  to 
“lelxcessive  contaminant  emission  from 
fuel  hurning  eijnipment  ii.sed  for 
indirect  heating  pnrpo.ses  resnlting  from 
fuel  or  load  changes,  start  up.  soot 
blowing,  cleaning  of  fires,  and  rapping 
of  jirecipitators,”  the  state  has  made  the 
exemption  available  oidy  in  such  events 
that  “do  not  (!xi;(uh1  a  jieriod  or  iieriods 
aggregating  more  than  five  (.'i)  minutes 
during  any  consecutive  om;  (1)  hour 
])eriod.”  Although  the.se  extra 
limitations  on  the  .scope  of  the 
exem])tions  are  hel])ful  features,  the 
con;  problem  remains  that  both  of  the 
lirovisions  provide  imjiermissible 
exem])tions  from  the  emission 
limitations  by  defining  the  excess 
emissions  as  non-violations. 

'file  EPA  believes  that  both  K.A.R. 
§28-19-11(13)  and  the  second  jiart  of 
K.A.R.  §28-1 9-1 1(C)  are  impermissible 
as  unbounded  director’s  discretion 
provisions  that  jmrport  to  make  a  state 
official  the  unilateral  arbiter  of  whether 
the  excess  emissions  in  a  given  event 
constitute  a  violation.  In  the  case  of 
K.A.R.  §28-19-11(13),  the  provision 
authorizes  a  state  official  unilaterally  to 
grant  “jnior  ajiproval"  to  jiermit 
“[e)missions  in  excess  of  the  limitations 
s])ecified  in  the.se  emission  control 
regulations  resulting  from  scheduled 
maintenance  of  control  eijuipment  and 
appurtenances.”  The  provision  vests  the 
state  official  with  unilateral  ])ower  to 
grant  an  exemption  from  the  othmwise 
applicable  emission  limitation,  without 
any  public  proce.ss  at  the  state  or  federal 
level.  By  dec:iding  that  an  exceedance  of 
the  emission  limitation  is  “permittiul,” 
exerci.se  of  this  discretion  could 
preclude  enforcement  by  the  EPA  or 
through  a  citizen  suit.  K.A.R.  §28-19- 
11(B)  does  contain  a  n!(|uirement  that 
the  source  establish  that  it  was  not 
jiossihle  for  the  scheduled  maintenance 
to  occur  during  pin  iods  of  shutdown  hut 
nevertheless  emjiowers  the  state  offii;ial 


to  create  an  exemjition  from  the 
emi.ssion  limitation,  and  such  an 
exem])tion  is  impermissibh;  in  the  first 
instance.  .Such  a  direc;tor’s  tliscretion 
jirovision  undermimis  the  (anission 
limitations  in  the  .SIP,  and  the  emissions 
riuluctions  they  are  intemhul  to  achieve, 
and  renders  them  less  enforcinihle  hv 
the  EPA  or  through  a  citizen  suit. 

Similarly,  the  EPA  bidieves  that  the 
second  ])art  of  K.A.R.  §  28-1 9-1  l((i)  is 
im])ermis.sihle  bec;ause  it  allows  a  .state 
official  unilaterally  to  “authorize,  upon 
nujuest  of  the  operator,  an  adju.sted  tinn; 
schedule  for  permitting  *  *  *  exce.ssive 
emi.ssions”  if  tin;  source  can 
demonstrate  that  the  period  of  “fuel  or 
load  changes,  start  up,  soot  blowing, 
cleaning  of  fires,  and  rapping  of 
preci])itators”  is  reipiired  to  extend 
longer  than  the  five  minutes  during  a 
consecutive  one-hour  period  allowed  bv 
the  first  jiart  of  K.A.R.  §28-1 9-1 1(C). 
Because  tin;  K.A.R.  §28-lt)— ll((i)  grant 
of  an  automatic  exeiujition  of  exce.ss 
emi.ssions  during  these  events  is 
impermissible  in  the  first  instance,  the 
provision’s  authorization  of  the  state 
official  to  extend  the  period  of 
excanption  for  an  even  longer  ])eriod 
upon  nujue.st  from  a  source  is  also 
imjiermissihle.  Moreoviir,  the  jirovision 
permits  the  stati;  official  to  extimd  the 
lime  ])eriod  of  exem])tion  without  anv 
additional  public  inocii.ss  at  tin;  slati;  or 
federal  level.  'I’liis  discretion  authorizes 
the  creation  of  an  extended  exmnption 
on  a  case-by-case  basis,  whine  the 
exem])tion  is  not  ])ermis.sible  in  the  first 
instance,  'rhus,  this  jirovision 
undermines  the  .SIP  emission 
limitations,  and  the  emissions 
reductions  they  are  intended  to  achieve, 
and  renders  them  less  enforceable  by 
the  EPA  or  through  a  citizen  suit.  The 
EPA  believes  that  the  inclusion  of 
director’s  discretion  jirovisions  in 
K.A.R.  §28-1 9-1 1(B)  and  K.A.R.  §28- 
1!)-11(C)  is  thus  a  sub.stantial 
inadeijuacy  and  renders  the.se  specific 
.SIP  provisions  im))ermissihle  for  this 
reason. 

'I’he  EPA  notes  that  K.A.R.  §28-19- 
11(C)  does  condition  the  state  official’s 
authorization  of  an  extended  time 
period  in  which  excess  emissions  are 
not  considered  violations  u])on  a  source 
limiting  “visible  emissions”  to  not 
exceed  (it)  percent  opacity.  The  (’-AA 
does,  as  discussed  in  section  Vll.A  of 
this  notice,  ])ermit  .states  to  develoj) 
alternative  emission  limitations  or  other 
forms  of  enforceable  control  measures  or 
techui(|ues  that  a])])lv  during  startup  or 
shutdown.  The  EPA  believes  that 
emi.ssion  limitations  in  SlPs  should 
generally  be  developed  in  the  first 
instance  to  account  for  the  types  of 
normal  operation  outlined  in  K.A.R. 


§  28-19-1 1(C),  such  as  cleaning  and 
soot  blowing.  K.A.R.  §28— 19-1 1(C)  does 
not  appear  to  comply  with  the  Act’s 
requirements  as  interpreted  in  the  EPA’s 
.S.SM  Policy  in  a  number  of  resjiects.  'I’he 
provision’s  exemptions  ap])ly  to  all  .SIP 
emission  limitations,  and  the  alternative 
limitation  in  K.A.R.  §  28-19-1 1  ((i) 
restricts  only  visible  emissions  and 
thus,  at  best,  is  an  alternative  emission 
limitation  only  for  particulati;  matter.  In 
addition,  such  alternative  emission 
limitations  must  he  developed  in 
consultation  with  the  EPA  and  must  he 
narrowly  drawn  to  apply  to  small 
groups  of  sources  using  specific  tyiies  of 
control  .strategy.  To  the  extent  that  the 
reiiuirement  limiting  the  opacity  of 
visible  emissions  during  periods  of  fuel 
or  load  changes,  .start  np,  soot  blowing, 
cleaning  of  fires,  and  rapping  of 
|)recipitators  in  K.A.R.  §28-1 9-1 1(C) 
was  intended  to  function  as  an 
alternative  emi.ssion  limitation  rather 
than  as  an  exeinjition  granted  at  the 
.state  official’s  discretion  from  the 
otherwise  ajjplicahle  .SIP  emission 
limitations,  the  terms  of  the  alternative 
limitation  are  substantially  inadeipiate 
and  do  not  render  this  siiecific  .SIP 
provision  permissible  under  the  (’.AA. 

With  respect  to  the  Petitioner’s 
concern  that  the  challenged  exeinjitions 
preclude  enforcement  by  the  EPA  or 
citizens,  the  EPA  agrees  that  this  is  one 
of  the  critical  rea.sons  whv  such 
inovisions  are  impermissible  under  the 
C.AA.  By  having  .SIP  jirovisions  that 
automatically  exem])t  or  allow  state 
officials  to  define  what  would  otherwise 
be  violations  of  the  applicable  .SIP 
emission  limitations  as  non-violations, 
the  state  has  effectively  negated  the 
ability  of  the  EPA  or  thi;  public  to 
enforce  against  those  violations. 

c.  The  EPA’s  Projiosal 

The  EPA  ])roposes  to  grant  the 
Petition  with  respect  to  K.A.R.  §28-15)- 
11(A)  and  the  first  part  of  K.A.R.  §28- 
15)-1 !((]).  The  P3PA  believes  that  both  of 
these  jirovisions  allow  for  automatic 
exemptions  from  the  otherwise 
applicable  emission  limitations,  and 
that  such  outright  exemptions  are 
inconsistent  with  the  fundamental 
reiiuirianents  of  the  CAA  with  respect  to 
emi.ssion  limitations  in  .SIPs  as  reipiired 
by  sections  ll()(a)(2)(A).  1  l()(a)(2)((i). 
and  3()2(k).  In  addition,  by  creating 
these  impermissihle  exenqitions.  the 
state  has  defined  violations  in  a  way 
that  would  interfere  with  effective 
enforcement  bv  the  EPA  and  citizens  for 
excess  emissions  during  the.se  events  as 
provided  in  C'.AA  sections  113  and  304. 

'fhe  EPA  also  proposes  to  grant  the 
Petition  with  respect  to  K.A.R.  §28-15)- 
11(B)  and  the  .second  jiart  of  K.A.R. 


Fol,n„nv  22.  201  :i/|., I  ........ 


§  2«-i  n-i  1(C).  Th,‘  E\\\  l)di,,v(js  l),)tli 
Jillow  for  oxiMiiplions  from  ofliorwisc 
applu.jiblo  omission  limitations  throuuh 
a  sfato  official's  imilatoral  oxcnciso  of 
(liscnMionarv  antlioritv  that  is 
insnftici„„tly  honmlod  ami  incliulos  no 
additional  public  jnoco.ss  at  tho  state  or 
fodoial  lo\’ol.  Snell  pro\  isions  art; 
inconsistont  with  tho  hindamontal 
nHinnomonts  of  tho  CAA  with  rospocl  to 
Sll  s  and  SfP  rovisions.  Moroovor.  tho 
lotpiiromont  that  visihlo  omissions  not 
oxcood  (iO-pt'rcont  opacity  during  tho 
poriods  of  oporation  sjiocifit'd  in  K.A.R. 

§  28-19-1 1(C)  is  not  a  liormissihlo 
alfornativo  omission  limitation  iindor 
tho  KPA's  SSM  Robey  intorproting  tho 
C.AA. 

For  those  reasons,  tho  ERA  is 
proposing  to  find  that  K.A.R.  §28-19- 
11(A).  K.A.R.  §28-19-11(13).  and  K.A.R. 
§28  19— !!((.,)  are  .substantially 
inado(|uato  to  moot  ("AA  rotjninimonts 
and  thus  is  proposing  to  issue  a  SIR  call 
with  respect  to  thosi;  ])ro\’isions. 

8.  Mis.souri 
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director  the  authority  to  decide  whether 
excess  omissions  occurred  during  a 
malfunction,  start-uji.  or  shutdown,  and 
wliothor  they  ‘warrant  onfbrc(;mont 
action.’  ”  According  to  tho  Rotitionor. 
the  provision  could  bo  interpreted  to 
decide;  that  enforc(;m(;nt  is  not 
warranted  by  anvbodv.  which  could 
Rreclude  action  by  the  ERA  and  citizens 
lor  both  civil  iienaltiesand  injunctive 
relief,  and  such  an  int(;rpr(;tation  is 
ineonsistenf  with  the  CAA  and  the 

Reilicy  interpreting  the  CAA. 
Similarly,  the  Rotitionor  argued  that  Mo. 

Ann.  tit  10.  ^  10-().220(;3)(C) 
t.oiild  he;  e:e)nstrue;el  tei  e;mpow(;r  the; 
director  tei  preeluele;  e;nfe)re;eme;nt  by  tin; 
El  A  anel  eatizens.  The;  Re;titie)ne;r  note;el 
that  the  CAA  and  the  ERA’s  SSM  ikiHcv 
feirbiel  such  jirovi.siems  if  tlu;y  woulel  ' 
purijort  to  pre;e:bieie  enfbrexanent  bv  the 
Elb\  or  eatizens. 


a.  Re;titie)n(;r's  AnaKsis 

I  he;  R(;tifion(;r  e)bje;e;teel  tei  twe; 
jireivisiems  in  the;  Missouri  SIR  that 
e:e)ulei  Im;  inte;rpre;te;d  tei  jneix  iele; 
elise:r(;tie)nary  e;.xe;mptie)ns.'‘’7  '<>><  'flu;  first 
I)roviele;s  e;x(;mj)tie)ns  feir  visible; 
e;niis.sions  e;xe;e;(;eling  e)the;rwise 
appbeaible;  SIR  opae.ity  limitations  (Mo. 
(aiele;  Re;g.s.  Ann.  tit  10.  ^  io_ 
(i.220(.3)((,)).  1  he;  si;conel  j)ro\'id(;s 
autheirization  tei  .steite  persemne;!  tei 
ele;e.iel(;  whe;the;r  e;xe;e;ss  e;niis.sie)ns 
"warrant  e;nfe)re:eme;nt  ae.tiem"  whe;re;  a 
sourea;  submits  infeirmatiem  to  the;  state 
showing  that  such  e;mi.s.sie)ns  were;  “the 
e:onse;epiene:e  eif  a  malfune;tie)n.  start-up 
or  shuteleiwn."  (Mei.  Code  Regs.  Ann  t  it 
in.§10-(i.0.'30(:3)(C)).The;  Re;titieme;r‘ 
argueel  that  Mei.  (,’ode  Re;gs.  Ann  tit  10 
§  HMi.O.'iOClKC)  "clearly  gives  the;  ' 

"•^I’caiiiciii  ;ii 

I  he  KI’A  ii(i|,!s  lliiii  111,!  l',!lili()n(!ri,lso 
i(l(!nlili,i(l  iiddiiional  provisions  .\lo.  Cod,-  K,.os 
Ann.  Ill  HI.  S  lll-ei.2()0(a)(i;)(i ).  .\lo.  Cod,.  R,..;'  ■ 

Ann.  Ill  1(1.  ^  iei-ei.2li0(:j)(i;)(;{)(c;)(|).  M,,. 

K<1S.S.  Ann.  in  hi.  e,  IIMi.2(l(l(:i|(i;)(4)(I5).  .\io. 

Kors.  Ann.  lii  lo.  ^  lii-ei.20(i(:i)(i;)(.r,)(i.;).  m„, 

K<ir.s.  Ann.  Ill  10.  i(i-ei,20()(:i)(i;)([i)(|.).  m,,.  (:„d,! 
Kiiss.  Ann.  1,1  lo.  s  llMi.200(a)(i;)(7)(i;),  .\l„.  f:„d,. 
Kors.  Ann.  HI  HI.  S  liMi.200(;i)(i;)(i  i)((;).  ,vld,  1, 
provid,,  lor  „x,-mplions  lo  II.MUVIs.  llwl  il  ;dl.-..,-d 
jim  inconsislonl  will,  il,,.  CAA  i,nd  ll„,  RPA  s  .S\S.\I 
<>l,<:y.  Mowov,!,.  111,!  P,.|iiion,!r,lid  ..ol  r.Kp„.sl  ll.ai 
l.l  A  .id(lns,s  lli,!s,!  provisions  in  ils  roniodv 
nHp„!.sl.  aiul  Ihus  II, „  I, PA  is  nol  .iddrossi,,..  Ih.-s,. 
provi.sions  in  lids  a,  lion.  (This  is  in  conlrnsl  lo  II,,. 
<:.<s.;,d  a  similar  H.MIWI  provision  in  N.-hraska  lor 
wliKl,  111,,  P,!|,lio„  did  spocilioallv  inako  si„l,  a 
roepiost.)  Tl,.!  |.;PA  hirll.,!.  nol, is  lhal  ll,„  provisions 
emiiinoral,!(i  ahovoaro  nol  pari  ol  .Missouri's  .Sll*  l,i,l 
won,  approv,,d  as  pa, I  ,d  ll.o  soparalo  slalo  plan  lo 
n,,„l  '^missions  Riiidolinos  undo, 

(.AA  (5 1 1  ,(d)  ami  40  (.I'R  Pa,|  m.  Tl,.!,.,!i,„.,!.  a  SIP 
(.all  IS  nol  approprialo.  Tl,„  KPA  inav  „l,x  I  i,, 

(,\alualo  llioso  provisions  in  a  lalor  aclion. 


b.  1  he;  ERA  s  Evabiatiem 

The;  ERA  agre;e;s  that  the;  CAA  ele,e;s  neit 
alleiw  tor  e;xe;mptie)ns  fremi  olhe;rwi.se 
applie.able;  SIR  e;missiem  limitiitiems. 
whe;the;r  autemiatie;  or  threiugh  the; 
e;xe;rease  eif  a  .state  eifficial’s  eliseaetiem.  In 
<ie;e:orelaiH;(;  with  the;  r(;epiire;me;nts  eif 
■seiediem  1 1  ()(a)(2)(A).  SiRs  mu.st  e.eintain 
eimi.ssiem  Imutatiems  ami.  in  aeieieirelaiice 
\yith  the;  ele;finition  eif  “e;mission 
liinitatiems"  in  (lAA  .s(;e:tie)n  .'3()2(k). 
sne;h  emi.s.sion  limitations  mn.st  be* 
e.emtinnems.  Thus,  any  exe;e;,ss  emi.ssions 
above  the;  leve;l  of  the;  ap|)lie:at)ie 
emnssiem  liinitatiems  must  be  e:onsiele;re:el 
vieilatiems.  whi;the;r  or  neit  the;  state 
ele;e;ts  to  e;xe;rease  its  e;nfbrc(;nH;nt 
eli.seae;tion. 

The  ERA  belie;ve;s  that  Me;.  Code  R(ms 
Ann.  tit  KJ.  §  l(Mi.22()(:3)(C)  is 
im])e;rniissible;  as  an  insuffie:ie;ntiv 
beuimleel  elire;e;tor’s  elisea'etion  provisiem 
I  lie:  provi.siem  .state;s  that  "|v|i.sihle 
emissions  e)ve;r  the  limitations  *  *  *  of 
this  rule;  are  in  violation  eif  this  ride 
unle.ss  the  elire;e;te)r  el(;te;rmines  that  the; 
e:xe:ess  emissieins  elo  not  warrant 
entore:e;me;nt  aelion  l)ase;ei  em  elata 
submitteel  by  .soure;(;.s  re;gareling  startup, 
sluitefeiwn.  anel  malfnmition  e;ve;nts.  This 
imivi.siem  ceinlel  be  re;ael  tei  me;an  that 
emea;  the  state;  official  has  ele;te;rmine;d 
that  e;xe;e;ss  visible  e;mi.ssie)ns  elo  not 
warrant  e;nfe)re;eme;nt  aediem.  thei.se; 
e;xe;e;.ss  eani.ssions  are;  neit  violations. 

Sne.h  an  interiiiMtatiem  would  make;  the 
state;  eifficial  the;  nnilate;ral  arhite;i  eif 
whetheir  the;  e;xe:e;ss  emi.ssions  in  a  giveai 
e;ve;nt  e.ein.stitnte;  a  vieilatiein.  whie:h 
eainlel  ]ire;e:bHie;  e;nfbre:e;me;nt  by  the;  ERA 
eu-  the;  public  whei  might  eli.sagre;e;  alieiut 
whe;the;r  e;nfeire:e;me;nt  aediein  is 
warrantee!.  Meist  importantly.  heiwe;ve;r. 
the  preivisiein  may  be;  re;ael  to  antheirize; 

"'■’I’olilion  ;,l  .sei. 


he;  state;  official  to  i:re;ate  an  e;xe;mptiein 
Ireim  the;  emission  limitation,  anel  sue;h 
d  an  e;xe;mption  is  impermi.ssible  in  the; 

fiist  instama;.  riie;  ERA  be;liev(;s  that  the; 
T.  imdiisHin  of  an  insufficie;ntly  beinmleal 
ehre;e:t(ir’s  di.seaetiein  preivision  in  Mei. 
(aiele  Regs.  Ann.  tit  10.  §  1 0-0.220(:3)(C) 
IS  thus  a  substantial  inaele;e|nae;v  ;iml 
•s  remders  this  spiaafic  SIR  provi.sion 
impe;rmissible  feir  this  reiason. 

The;  ERA  be;lieve;s  that  Mei.  Code  Rees 

Ann.tit  10.  §1()-o.().'-,0(;3)(C)  is 

c  |Jermis.sible  because;  it  ele;fine;s 
1.  pai ;nne;te;rs  feir  the  e;xe;ri;ise;  of 
I  e;nfeirea;me;iO  eli.se:re;tion  by  state 
|K;i.seinne;l  for  vieilatiems  eif  emission 
(  binitations.  Aeaaireling  tei  the;  ERA’s  SSM 
I  eilie.y.  as  eli.scus,se;el  in  .seadiein  IX. A  of 
thi.s  notiea;’  a  state;  has  authority  tei  have; 
a  Sfl’  jirovi.sion  that  pe;rtains  to  the; 
e;xe;re:i.se;  of  e;nfbrea;ment  eliseaetiem 
eamea;rning  actions  taken  by  state; 
pe;i  semm;l.  J  he;  jireivision  einly 
uitiintains  that  steite;  e;nforea;me;nt 
I  pe;r.sonn(;l  “shall  eamsieler”  ea;rtain 
lae.teirs  in  ele;te;rmining  wlmther  tei  t.ike 
an  emforeamient  ae:tiem  nmler  the  state; 
statuteiry  e;nfbrc:(;me;nt  preivisiems.  'I’he; 

•  ie;gulations  elei  neit  state;  eir  imjily  that  il 
a  .semre.e;  mak(;.s  an  aiijiropriate;  sheiwing 
It  IS  eixemiit  from  penaltie;s  eir  injnm.live; 
rebel.  1  he  preivisiems  that  elei.scrihe;  the; 
faeleirs  tei  be  eamsieiereel  by  a  state; 
eilfieaal  einly  state  that  tlmdfficial  will 
eamsider  sm:h  factors.  The;  preivision 
eleieis  not  slate;  eir  imply  that  any  olhe>r 
entity,  imilmling  the  ERA  ora  inember 
eil  Ibe;  pnblie;.  is  iirei.lueieel  from  taking 
an  emforeamient  ae;lion  if  the  stale; 
e;xere;i.se;s  its  eliseae;tiem  mil  tei  jmrsm; 
enfeireamiemt.  The;  ERA  li(;lieve;s  that  Mo. 
^eiefe  Regs.  Ann.  tit  10.  §  10-(i.0.'-,0(:3)(C) 
i.s  eamsiste;nt  with  the  CAA  anel  the; 

I'.RA’s  SSM  Rolie:y  anel  therelbre  does 
neit  re;mli;r  the  Slj^  provision 
snhstantially  inaeleapiate. 

e;.  The;  ERA’s  Rroposal 

1  he;  ERA  propeises  tei  gnmt  the; 

I  etition  with  re;sijee:t  to  Mo.  Ceiele;  Rco.s 
Ann.tit  in.§10-(i.220(;3)(C).The  ERA 
b(;beve;s  that  this  provision  eaiulel  he; 
re;ael  tei  alleiw  for  eixemjitions  freim  the* 
edherwi.se  applieaihle  SIR  emiission 
liinitatiems  through  a  .state  official’s 
iinilaleTal  e;xere.i.se  eif  dise:re;tiemarv 
aulhorily  that  is  insufficiemllv  heiuneleiel 
ami  inclmleis  no  aelelilieinal  pnblie- 
in  eieaiss  at  the;  stale  or  feeleral  level. 

Sne;h  a  preivision  is  imamsisteni  with 
the;  Inmiamental  reajuiremients  eif  the 
f-'AA  with  respee.t  tei  SlRs  as  reeniireid  hv 

anel' 

.5t)2[k).  for  these;  re;asems.  the;  ERA  is 
jireiposing  tei  finel  Mo.  Coele  Reg.s  Ann 

bl  i;E§1(Mi.220(;3)(C)is.suh.stanliallv 
inaeleainate  tei  meet  CAA  reepiirements 
ami  thus  is  preijiosing  to  issue;  a  SIR  call 
with  re;si}e;e:t  to  this  jireivision. 
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The  EPA  pro])()ses  to  deny  the 
Petition  with  res])e{:t  to  Mo.  Code  Regs. 
Ann.  tit  10.  §  10-().().'5()(8)(C).  I'he  EPA 
l)elieves  that  the  ])rovi.sion  is  on  its  face 
clearly  a])plicahle  only  to  Mi.ssonri  state 
enibrcenient  pcasonnel  and  that  the 
])royision  could  not  reasonal)ly  l)e  read 
by  a  court  to  foreclose  eiddrccanent  hy 
the  El’A  or  through  a  citiziai  suit  where 
Missouri  state  ])ersonnel  elect  to 
exerci.se  enforcement  di.scnition.  I’lie 
Id’A  .solicits  comments  on  this  issue,  in 
l)articular  from  the  .State  of  Missouri,  to 
assure  that  there  is  no  misunderstanding 
with  respect  to  the  correct  interi)retation 
of  Mo.  (iode  Regs.  Ann.  tit  10,  §  10- 
().0.'50(8)(C). 

4.  Nebraska 
a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  two 
provisions  in  the  Nebraska  .S1P.'~"  First, 
the  Petitioner  objected  to  a  generally 
ap])licahle  provision  that  jjrovides 
authorization  to  .state  personnel  to 
decide  whether  excess  emissions 
“warrant  enforcement  action”  where  a 
sonrt:e  submits  information  to  the  state 
showing  that  such  emissions  were  “the 
result  of  a  malfunction,  start-u])  or 
shutdown”  (Nel).  Admin.  Code  I’itle  125) 
§  1  l-i.i.OOl ).  The  I’etitioner  argued  that 
this  ])rovi.sion  “clearly  gives  the  Director 
the  authority  to  dcuide  whether  exccjss 
(Miiission  occurred  din  ing  a 
malfunction,  startup  or  shutdown,  and 
whether  they  ■warrant  enforcimient 
action.’  According  to  the  I’etitioner, 
till!  provision  could  he  interpreted  to 
give  a  .state  official  the  authority  to 
deiide  that  enforceimait  is  not 
warranted  l)v  anybody,  which  could 
preclude  action  by  the  EPA  and  litizens 
for  both  civil  iienalties  and  injunctive 
relief,  and  such  an  interpretation  is 
inconsistent  with  the  CAA  and  the 
EPA’s  .S.SM  policy  interjireting  the  CAA. 
The  Petitioner  thus  reijiiested  that 
Nebraska  revise  the  provision  to 
eliminate  any  confusion  that  a  deiision 
hy  state  jiersonnel  not  to  enforce  against 
a  violation  would  in  any  way  foreclo.se 
enforcement  hy  the  EPA  or  (itizens. 

.Second,  the  Petitioner  olijected  to  a 
specific  provision  in  Nebraska  state  law 
that  contains  exemptions  for  excciss 
emissions  at  IIMIWI  during  startup, 
shutdown,  and  malfunction  (Nel). 
Admin.  Code  Title  1 29  §  1 8-004. 02). 
i’he  Petitioner  recpiested  that  these 
exem])tion.s  he  removed  entirely  from 
Nebraska’s  .SIP. 

1).  The  EPA’s  Evaluation 

i’he  EPA  agrees  that  the  CAA  does  not 
allow  for  exemptions  from  othervvi.se 


at  .SI. 
l’(!tili()n  at  .SI. 


applicable  .SIP  emission  limitations, 
whether  automatic  or  through  the 
exercise  of  a  state  official’s  disca’etion.  In 
iic;cc)rclanc:e  vvitli  tlie  recinirements  of 
CAA  seciion  110(a)(2)(A),  .SlI’s  must 
contain  emission  limitations  and,  in 
ac:c:orclanc:e  with  the  definition  of 
“emission  limitations”  in  CAA  .seciion 
.802(k),  sue:!)  emission  limitations  mn.st 
l)e  c:ontinnc)n.s.  Thus,  any  exciess 
emi.ssions  above  the  level  of  the 
applic;al)le  emission  limitations  mn.st  he 
considercul  violations,  whether  or  not 
the  state  elec:ts  to  exerense  its 
enfc)rc;ement  discaetion. 

The  EPA  believes  that  Neh.  Admin. 
Code  Title  120  §  ll-8.'j.001  is 
j)ermi.ssihle  hecauise  it  defines 
])arameters  for  the  exerca.se  of 
enforc;ement  discretion  hy  state 
|)er.sonnel  for  violations  of  emission 
limitations.  Ac;c;c)rcling  to  the  EPA’s  .S.SM 
Pc)lic:y.  as  discussed  in  section  IX. A  of 
this  nc)tic:e.  a  .state  has  authority  to  have 
a  .SIP  iirovision  that  pertains  to  the 
exercase  enfc)rc:enient  discaetion 
c;c)nc;erning  actions  taken  hy  state 
personnel.  The  jjrovi.sion  in  cpiestion 
maintains  that  state  enforcaanent 
|)er.sc)nnel  “shall  c:onsicler”  c:ertain 
factors  in  determining  whether  to  take 
an  enforciement  aclion  under  the  state 
statutory  enforcement  provisions.  The 
regulation  does  not  expressly  or 
im])licatlv  placa;  any  limits  on  the  state 
personnel’s  ability  to  exerca.se 
discretion,  and  the  enforcement 
discretion  provided  by  this  regidation  is 
not  an  exemption  to  the  .SIP  emission 
limitations.  'I’he  provision  does  not  .state 
or  im])ly  that  any  other  entity,  including 
the  EPA  or  a  member  of  the  ])nhlic,  is 
])rec:lndecl  from  taking  enforcement 
action  if  the  state  exercases  its  discaotion 
not  to  pursue  enforcement.  The  EPA 
believes  that  Neh.  Admin.  Code  Title 
129  1 1-8.').(){)1  is  consistent  with  the 

CAA  and  the  EPA’s  S.SM  Pc)lic:y  and 
therefore  does  not  render  the  SIP 
snhstantially  inaclecjnate. 

'I’he  EPA  disagrees  that  the  provisions 
providing  exemptions  for  HMIWI  must 
he  removed  from  the  .SIP.  Nebraska 
Admin.  Code  'I’itle  129  ^  18-004. 02  was 
not  a])provecl  into  Nebraska’s  SIP,  hut 
rather  it  was  approved  as  ])art  of  the 
separate  state  plan  to  meet  the 
applic:ahle  emissions  guidelines  under 
CAA  S  111  (cl)  and  40  CFR  Part  00. 
Because  that  rule  is  not  in  the  Nebraska 
.SIP  is  not  related  to  any  provisions  in 
the  .SIP,  it  does  not  represent  an 
inaclecjuac;v  in  the  .SIP. 

c:.  'I’he  EPA’s  Propo.sal 

'I’he  EPA  proposes  to  deny  the 
Petition  with  respec.t  to  Neh.  Admin. 
Code  Title  129  §  1  l-8.'i.001.  'Fhe  EPA 
believes  that  this  provision  is  on  its  face 


cdearly  applic;al)le  only  to  Nebraska  state 
enforc:ement  ])er.sonnel  and  that  the 
|)rovisic)n  c:c)ulcl  not  reasonably  he  read 
by  a  court  to  fc)rec:lo.se  enforcement  hv 
the  EPA  or  through  a  citizen  suit  where 
|)er.sc)nnel  from  Nebraska  elec:t  to 
exerca.se  enfore.-ement  di.sca-etion.  'I’he 
EPA  solicats  comments  on  this  issue,  in 
particadar  from  the  .State  of  Nebraska,  to 
assure  that  there  is  no  misunderstanding 
with  re,s])ec;t  to  the  correct  interpretation 
of  this  ])rc)visic)n. 

'I’he  EPA  proposes  to  deny  the 
Petition  with  res|)ec;t  to  Neh.  Admin. 
Code  Title  129  §18-004.02.  This 
regulation  is  not  ])art  of  the  Nebraska 
SIP  and  thus  c;annot  represent  an 
inacleciiiacy  in  the  .SIP. 

.').  Nebraska:  Linc:oln-Lanc:a.ster 
a.  Petitioner's  Analysis 

'I’he  Petitioner  ohjec:tecl  to  a  generally 
applicable  provision  in  the  Lincoln- 
Lanc:a.ster  County  Air  Pollution  Control 
Program  (Art.  2  §  8.‘j),  vvhic:h  governs  the 
Einc:c)ln-Lanc:a.ster  County  Air  Pollution 
Control  Distric:t  of  Nebraska,  that  is 
])arallel  “in  all  a.spec:ts  pertinent  to  this 
analysis”  to  Neh.  Admin.  Code  'Fitle  129 
§  11-8.'). 001.'^-  The  Lincoln-Lancaster 
Countv  provision  provides 
authorization  to  local  personnel  to 
clec:icle  whether  excess  emi.ssions 
‘warrant  enforciement  ac:tic)n”  where  a 
.sc)nrc;e  submits  information  to  the 
c:c)unty  showing  that  .sui:h  emi.ssions 
were  “the  result  of  a  malfunction,  start- 
uj)  or  shutdown.”  The  Petitioner  aigued 
that  this  provision  “c;learly  gives  the 
l)irec:tc)r  the  authority  to  decide  whether 
exc:es.s  emi.ssion  c)c:c:urred  during  a 
malfnnc:tic)n,  .startii])  or  shutdown,  and 
whether  they  ’warrant  enfc)rc;ement 
ac:tic)n.’  ”  Ac:cc)rding  to  the  Petitioner, 
the  provision  c:c)uld  he  interpreted  to 
dec:icle  that  enfc)i'c:ement  is  not 
warranted  hy  anybody.  vvhic:h  could 
prec:lude  action  by  the  EPA  and  c:itizen.s 
for  both  c:ivil  penalties  and  injunctive 
relief,  and  such  an  interpretation  is 
inconsistent  with  the  CAA  and  the 
EPA’s  .S.SM  Policy  interpreting  the  CAA. 
'I’he  Petitioner  thus  recpiested  that 
Nehra.ska  or  Lincc)ln-Lanc:a.ster  County 
revise  the  provision  to  eliminate  any 
cionfnsion  that  a  deciision  hv  lc)c:al 
])ersc)nnel  not  to  enfc)rc:e  again.st  a 
violation  would  in  any  way  forecilo.se 
enforciement  hv  the  EPA  or  c:itizens. 

1).  'fhe  EPA’s  Evaluation 

'I’he  EPA  agrees  that  the  CAA  does  not 
allow  for  exemptions  from  otherwise 
applic:al)le  .SIP  emission  limitations, 
whether  automatic:  or  through  the 
exerc:i.se  of  a  state  c)fiic:iars  clisc:retion.  In 


I’otition  ill 
I’l^tition  ill  ii'I. 
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accordance  with  the  nuiuirenients  of 
(lAA  .section  1  l()(a)(2)(A).  SIl’s  must 
contain  emission  limitations  and.  in 
accordance  witii  tlie  dermition  of 
“emission  limitations”  in  (]AA  sciction 
3()2(k).  such  emission  limitations  must 
Im!  continuous.  Thus,  any  exce.ss 
emissions  above  the  level  of  the 
applicable  emission  limitations  must  be 
considered  violations,  whether  or  not 
the  state  elects  to  exercise  its 
enforcement  di.scretit)n. 

The  FPA  believes  that  bincoln- 
Umcaster  (lountv  Air  Pollution  Control 
Program.  Art.  2  ^3.1  is  permissible 
iMicau.se  it  defines  parameters  for  the 
exenase  of  enforcement  di.scretion  by 
local  j)ersonnel  for  violations  of 
emission  limitations.  According  to  the 
FPA’s  SSM  Policy,  as  discussed  in 
section  IX. A  of  this  notice,  a  state  has 
authority  to  have  a  SIP  provision  that 
piu  tains  to  the  exercise  enforcement 
discretion  concerning  actions  taken  by 
state  personnel.  Tlu;  provision  in 
(jnestion  maintains  that  local 
enforcement  personnel  “shall  consider” 
certain  factors  in  determining  wheth(;r 
to  take  an  enforcement  action  under  the 
local  statutorv  enforcement  provisions. 
The  regulation  do(;s  not  ex|)ressly  or 
implicitly  jjlacic!  any  limits  on  the  local 
p(!r.sonnel's  ability  to  exercise 
discretion,  and  the  (mforcement 
discnition  i)rovided  by  the  regulation  is 
not  an  (ixcanption  to  the;  SIP  emi.ssion 
limitations.  The  provision  iloes  not  state 
or  imply  that  anv  other  entity,  including 
the  FPA  or  a  member  of  the  ])ublic.  is 
])reclud(Ml  from  taking  enforcement 
action  if  the  countv  exerci.ses  its 
discretion  not  to  pursue  enforcement. 
The  FPA  believes  that  bincoln-bancaster 
(kninty  Air  Pollution  (Control  Program. 
Art.  2  3.'>  is  consistmit  with  the  CAA 

and  EPA’s  SSM  Policy  and  therefore 
does  not  render  the  SIP  suh.stantiallv 
inadecpiate. 

c.  The  EPA's  Proposal 

The  EPA  ])roj)o.se.s  to  denv  the 
Petition  with  resj)ect  to  Lincoln- 
Nmca.ster  (lountv  Air  Pollution  (Control 
Program.  Art.  2  ^33.  The  Id’A  beli(;ves 
that  this  j)rovision  is  on  its  face  clearly 
applicable  only  to  Idncoln-Eanca.ster 
(bounty  enfonuanent  personnel  and  that 
the  j)rovi.sion  could  not  rea.sonahlv  he 
r(!ad  hv  a  court  to  foreclose  enforcement 
by  the  EPA  or  through  a  citizen  suit 
where  j)ersonnel  from  Eincoln-Eancaster 
(>ountv  (!l(!ct  to  ex(!rcise  (adbreement 
dist;retion.  The;  EPA  solicits  comments 
on  this  i.ssue.  in  particular  from  the 
State  of  Nebra.ska  and  from  the  Lincoln- 
Ixincaster  (bounty  Air  Pollution  C'.ontrol 
Program,  to  a.ssure  that  there  is  no 
misunderstanding  with  respect  to  the 
correct  interpretation  of  this  provision. 


/.  States  in  EPA  Pegion  Ml] 

1.  C.olorado 

a.  Petitioner’s  Analysis 

Th(!  P(!titioner  objected  to  two 
affirmative  defense;  ])rovisions  in  the 
(Colorado  SIP  that  jnewide  for 
affirmative  defens(;s  to  (pialifying 
sourc(;s  during  malfunctions  (.3  (lolo. 
('ode  Regs  §  1001-2(11. li)]  and  during 
periods  of  startup  and  shutdown  (3 
Colo.  Code  Regs  ??  1001-2(11. The 
Petitioner  acknowledged  that  this  .state 
has  correct Iv  r(;vi,sed  its  SIP  in 
important  ways  in  order  to  be;  e;e)nsiste;nl 
with  (b\A  re;e]uire;me;nts,  as  interpreteel 
in  the  EPA’s  .SSM  Pe)lie:y,  ine;lueling 
jjrovieling  affirmative;  eie;fense;  pre)visie)ns 
that  are;  limite;el  te;  me)ne;tarv  pe;naltie;s, 
that  eh)  ne)t  apply  in  ae:tions  to  e;nfe)re:e; 
fe;ele;ral  stanelarels  sue:h  as  N.SP.S  or 
NESMAP  appre)ve;el  inte;  the;  SIP,  anel 
that  meet  “alme).sl  we)rel  fe)r  wenel”  the; 
re;e:e)mmenelatie)ns  e)f  the;  1009  .S.SM 
(hiielane;e;.  Neverthele.ss,  the;  Pe;titie)ne;r 
hael  twe)  e;e)ne:e;rns  with  these  .SIP 
pre)vi.sie)ns. 

Fir.st.  the;  Pe:titie)ne;r  e)hje;e:te;el  te)  l)e)th  e)f 
lhe;.se;  |)re)visie)ns  hase;el  eni  its  asse;rtie)n 
that  the;  (^AA  allows  ne;  affirmative 
elefen.se;  pre)visie)ns  in  .SlPs.  .Se;e:e)nel,  the 
Pe;titie)ne;r  asse;rle;el  that  e;ve;n  if 
affirmative;  ele;fe;n.se;  pre)visie)ns  were; 
permissible  uneler  the  CAA.  the;  state; 
hael  ])re)pe;rlv  fe)lle)we;el  EPA  guielane:e;  in 
the;  affirmative!  defense;  j)re)visie)n 
applie:al)le;  te)  startuj)  anel  shutele)wn 
eveaits  but  faile!el  te)  eh)  se)  in  the; 
affirmative;  elefense;  ])re)visie)n  applie:al)h; 
te)  malfune:tie)ns.  .Si)e;e:ifie:ally.  the 
Petitiemer  argueel  that  the;  EPA’s  e)wn 
guielanex;  fe)r  affirmative  elefense;s 
re;e:e)mme;neh;el  that  they  “are;  ne)t 
aj)])re)priate;  where;  a  single  se)ure;e;  e)r  a 
small  gre)U])  e)f  se)ure:e;s  has  the  |)e)tential 
te)  e:ause;  an  e;xe:e;e!elane;e;  e)f  the  NAAQ.S 
or  P.SD  ine:re;me;nts.”  Insteael,  the; 
state’s  affirmative;  elefense;  fe)r 
maliune:tie)n  e;vents  is  ])e)te;ntially 
available;  te;  any  .soure:e;,  if  it  e;an 
e;.stal)lish  that  the  e!xe:e;.ss  emi.ssieens 
eluring  the  event  eliel  ne)t  re;sult  in 
e;xe:e;e:elane;e;s  e)f  aml)ie!nt  air  ejuality 
stanelarels  that  e;e)ulel  he;  attrihuteel  te)  the 
se)ure:e;. 'I’lie  Pe;titie)ne;r  e)l)je;e:te;el  te)  this 
as  ne)t  merelv  ine:e)nsiste;nt  with  the; 
EPA’s  190!)  .S.SM  Cuielaneie;  hut  an 
apj)re)ae;h  “that  eh)e;s  ne)t  have;  the;  same; 
eh!te;rrent  e!iie!e:t”  e)n  se)ure:e;s  anel  that 
we)uhl  ne)t  have;  the;  same;  (!ffe!e:ts  e)n 
se)ure:e!s  te)  a.ssure  that  they  e:e)m|)ly  at  all 
time!s  in  e)rele;r  te)  ave)iel  vie)latie)n.s.  As  a 
])i'ae:tie;al  imitter,  the;  Pe;titie)ne;r  alse) 
argue!el  that  ine;lueling  this  e;le;me;nt  te) 
the  affirmative  eleie;nse!  e:e)ulel  “mire; 
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e;nfe)re:e;me;nt  ])re)e:e;e;eling.s  in  the; 
e]ue;stie)n  e)f  whe;the;r  e)r  ne)t  the;  NAAQ.S 
e)r  P.Sl)  ine;re;me;nts  were;  e;xe;e;e;ele;el  as  a 
matter  e)f  fae;t.” 

1).  'I’he;  EPA’s  Evaluatie)n 

The  EPA  elisagre;e;s  with  the; 

Pe;titie)ne;r’.s  e;e)nte;ntie)n  that  no 
affirmative:  elefense;  preivisieens  are 
pe;rmi.ssil)le;  in  .SIPs  uneler  the;  CAA.  As 
e;x])laine;el  in  me)re;  ele;tail  in  .se;e;tie)n  IV. 13 
e)f  this  ne)tie:e.  the;  EPA  inte;rpre;ts  the 
(’.AA  te)  allow  affirmative;  ele;fe;nse 
|)rovisie)ns  fe)r  malfune:tie)n.s.  .Se)  long  as 
these;  pre)visie)n.s  are;  narrowly  eh'awn 
anel  e;e)nsistent  with  the  ('.AA.  as 
re;e:e)mme;nele;el  in  the;  EPA’s  guielane:i;  for 
affirmative  elefen.se;  pre)visie)n.s  in  .SIPs, 
the  EPA  be;lie:ve;.s  that  states  may  e;le:e;t  to 
ha\'e  affirmative;  elefen.se  ])rovi.sie)n.s  fe)r 
malfune:tie)ns.  However,  ba.seel  on 
e;valuatie)n  e)f  the;  le;gal  anel  fae;tual  basis 
fe)r  affirmative  ele;fe;n.se.s  in  .SIPs,  the  EPA 
ne)w  believes  that  affirmative;  elefense; 
l)re)vi.sie)ns  are;  neit  ap])re)])riate;  in  the; 
e:a.se;  e)f  planneel  se)ure;e;  ae:tie)n.s,  .sue:h  as 
startup  anel  .shutele)wn,  l)ee;au.se:  .se)ure:e.s 
shoulel  he;  e;x])e;e:te;el  te)  e:e)mply  with 
aj)])lie;al)le!  e;mis.sie)n  limitatie)n.s  eluring 
tho.se;  ne)rmal  i)lanne;el  anel  j)re;elie:te;el 
me)ele;s  e)f  se)ure;e:  e)pe;ratie)n.  Again,  as 
ex])laine!el  in  .se;e:tie)n  IY.13  e)f  this  ne)tie;e;, 
the;  EPA  is  e:hanging  its  inte;r])re;tatie)n 
with  re;sj)ee:t  te)  affirmative  elefenses  tor 
.stai'tu])  anel  shutele)wn.  The;  1'3’A 
ae:kne)wle;elge;s  that  at  the;  time;  e)f  its 
a])])re)val  e)f  3  (3e)le).  ('.e)ele;  Re;g.s  ^  tOOl- 
2(11.1)  inte)  the;  .SIP  in  200(),  the;  state;  hael 
eximplieel  with  the:  EPA’s  the;n- 
ap])lie',al)le!  inte;ri)re;tatie)n  e)f  thef^AA 
anel  hael  we)rke;el  with  the  EPA  te; 
eleve;le)p  that  pre)visie)n.'7'  Ile)we;ver, 
haseel  e)n  furtlier  e:e)nsiele;ratie)n  e)f  this 
i.ssue;  pi’e)m])te;el  by  the;  Petition,  the;  EPA 
is  revising  its  .S.SM  Poliew  te)  inter])re;t 
the;  ('AA  te;  allow  affii’inative  elefen.ses 
e)nly  in  the  case  of  e;ve;nt.s  that  are; 
heyonel  the;  e;e)ntre)l  of  the;  .soure:e;,  i.e., 
malfunediems. 

With  re;s])e;e;t  to  the;  Pe:titioner’.s 
se:e;e)nel  e;one:e;rn,  the;  EPA  elisagre;e;.s  that 
the  state’s  inedusiem  e)f  an  affirmative 
elefense  available  te)  all  .se)ure:e;.s, 
inedueling  single  se)ure:e;s  e)r  gre)U]).s  e)f 
se)ure;e;s  with  the;  “])e)te;ntial”  te)  e;au.se; 
exe;e;e;elane;e;s  e)f  the;  NAAQ.S  e)r  P.SD 
ine:re;me;nt.s,  renelers  the;  pre)vi.sie)n 
ine:e)n.si.ste;nt  with  the  CAA.  The;  EPA’s 
re;e:e)mme;nelatie)n.s  fe)r  appre)])riate; 
eaiteria  lor  affirmative;  eleienses  in  the; 
.S.SM  Pe)lie:v  are;  guielane:e;.  anel  as 
guielane:e;.  the;  EPA  l)e;lie;ve;s  that  thei'i; 
can  be;  fae:t.s  anel  e:ire:umstane:e!.s  in  whie:h 
a  state  may  eleed  te)  eleveh)])  a  .SIP 
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ja’ovision  with  .somewhat  different 
criteria,  so  long  as  they  still  meet  the 
same  statutory  objectives.  (Conditioning 
the  affirmative  defense  on  a  factual 
showing  that  there  was  no  actual 
violation  of  air  .standards  attrihntahle  to 
the  excess  emissions  (hiring  the 
malfunction  is  an  accejitahle  alternative 
means  to  the  same  end.  Inir  examjile, 
instead  of  providing  no  affirmative 
defense  to  .sources  with  this  “jiotentiaT’ 
for  the.se  impacts  on  air  (juality,  the  state 
could  jirovide  the  affirmative  defense  to 
sources  on  the  condition  that  the  source 
nm.st  he  able  to  demonstrate  that  the 
excess  emi.ssions  did  not  have  these 
impacts.  The  EPA  considers  this  an 
apjirojiriate  means  to  the  same  end  of 
providing  the  affirmative  defense  to 
.sources  in  a  way  that  provides  relief 
from  monetary  jienalties  for  events  that 
were  beyond  their  control,  at  the  same 
time  providing  incentive  to  the  source 
to  ])revent  the  violation  and  to  take  all 
])racticable  stejis  to  minimize  the 
impacts  of  the  violation  in  order  to 
(inalify  for  the  relief  from  penalties.  As 
(lescrihed  in  more  detail  in  .section  Vll.B 
of  this  notice,  the  EPA  is  revising  its 
recommendations  for  affirmative 
defense  ])rovisions  for  malfunctions 
with  re.s])ect  to  this  specific  ])oint  in  this 
jiroposal. 

Finally,  the  EPA  understands  the 
Petitioner’s  concern  about  enforcement 
])roceeding.s  becoming  “mired”  in 
various  (jnestions  of  fact  that  nm.st  he 
established  in  an  enforcement  action. 
However,  the  EPA  notes  that  all 
enforcement  proceedings  turn  upon 
imjiortant  (luestions  of  fact  that  nm.st  be 
proven,  including  facts  necessary  to 
establish  whether  there  was  a  violation, 
the  extent  of  the  violation,  and  whether 
there  are  extimuating  circumstances  that 
should  be  taken  into  consideration  in 
the  asse.ssment  of  monetary  penalties  or 
injunctive  relief  for  the  violation. 

Indeed,  the  statutorv  factors  that 
(iongress  provided  for  the  assessment  of 
penalties  in  CAA  section  113(e) 
exjilicitly  include  “the  serionsne.ss  of 
the  violation.”  which  would  encom]jas.s 
the  extent  and  severity  of  the 
environmental  impact  of  the  violation. 
Thus,  the  EPA  does  not  agree  that  it  is 
nnreasonahle  to  include  an  affirmative 
defense  element  that  jiertains  to 
whether  or  not  the  excess  emissions  in 
(inestion  caused  a  violation  of  the 
NAAQS  or  PSD  increments. 

c.  'file  EPA's  Proposal 

'fhe  EPA  jirojioses  to  grant  the 
Petition  with  resjiect  to  .'j  (iolo.  (lode 
Regs  §  1001-2(11. J)  because  it  jirovides 
an  affirmative  defense  for  violations  due 
to  excess  emissions  ajijilicable  during 
startup  and  shutdown  events,  contrary 


to  the  EPA's  current  interpretation  of 
the  CAA.  The  EPA  believes  that  this 
])rovision  allows  for  an  affirmative 
defense  that  is  inconsistent  with  the 
fundamental  nujinrements  of  (iAA 
sections  110(a)(2)(A),  1 10(a)(2)(C),  and 
302(k).  In  addition,  this  jirovision  is 
inconsistent  with  the  nuinirements  of 
CAA  .sections  113  and  304.  For  these 
reasons,  the  EPA  is  projiosing  to  find 
that  this  Jirovision  is  siihstantially 
inadecjnate  to  meet  (iAA  recjuirements 
and  projioses  to  issue  a  SIP  call  with 
resjiect  to  this  jirovision. 

The  EPA  jirojioses  to  deny  the 
Petition  with  resjiect  to  .‘i  (kilo.  Code 
Regs  §  1001-2(11. E).  becan.se  this 
Jirovision  includes  an  affirmative 
defen.se  ajijilicable  to  malfunction 
events  that  is  consi.stent  with  the 
recjuirements  of  the  CAA,  as  interjireted 
by  the  EPA  in  the  SSM  Policy.  In 
jiarticular,  the  EPA  denies  the  Petition 
with  resjiect  to  the  claim  that  this 
Jirovision  is  inconsistent  with  the  CAA 
because  it  is  available  to  sources  or 
gronjis  of  sources  that  might  have  the 
jiotential  to  cause  violations  of  the 
NAAQS  or  PSD  increments.  The  EPA 
believes  that  an  accejitalile  alternative 
ajijiroach  is  to  nujnire  the  source  to 
establish,  as  an  element  of  the 
affirmative  defen.se,  that  the  excess 
emissions  in  (jnestion  did  not  cause 
such  imjiacts.  Accordingly,  the  EPA  is 
jirojiosing  to  find  that  this  jirovision  is 
consi.stent  with  CAA  recjuirements  and 
thus  declining  to  make  a  finding  of 
substantial  inadecjuacy  with  resjiect  to 
this  Jirovision. 

2.  Montana 

a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  an 
exemjition  from  otherwise  ajijilicable 
emission  limitations  for  alnminnm 
jilants  during  startuji  and  shutdown 
(Montana  Admin.  R  17.8.334).'^“  The 
Petitioner  argued  that  an  automatic 
exemjition  for  emi.ssions  during  .startuji 
and  .shutdown  events  is  inconsistent 
with  the  CAA  and  the  EPA’s 
interjiretation  of  the  CAA  in  the  SSM 
Policy.  In  addition,  the  Petitioner 
argued  that  these  exemjitions  also  could 
not  (jnalify  as  source-sjiecific  alternative 
limits  ajijilicable  during  startnji  and 
shutdown  because  there  “is  nothing  to 
indicate  that  the  State  addre.ssed  the 
feasibility  of  control  strategies, 
minimization  of  the  frecjnency  and 
duration  of  startuji  and  shutdown 
modes,  wor.st-case  emissions,  and 
imjiacts  on  air  cjnality.”  The 
Petitioner  further  objected  that  this 
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Jirovision  would  he  in  contravention  of 
the  EPA’s  recommendation  that  source- 
sjiecific  emi.ssion  limitations  for  startuji 
and  shutdown  would  not  be  ajijirojiriate 
when  a  single  .source  or  small  gronji  of 
sources  has  the  jiotential  to  cause  an 
exceedance  of  the  NAAQS  or  PSD 
increments. 

h.  The  EPA’s  Evaluation 

The  EPA  agrees  that  ARM  17.8.3.34  (in 
Admini.strative  Rule  of  Montana)  is 
inconsi.stent  with  the  recjuirements  of 
the  CAA.  This  jirovision  exjilicitlv 
jirovides  that  affected  sources  are 
exemjited  from  otherwise  ajijilicable  SIP 
emission  limitations  during  startuji  and 
shutdown.  The  relevant  jiart  of  this  SIP 
Jirovision  sjiecifies  that  “(oljierations 
during  startuji  and  shutdown  shall  not 
constitute  rejiresentative  conditions  for 
the  jinrjio.ses  of  determining  comjiliance 
with  this  rule”  and  further  sjiecifies 
“nor  shall  emission  in  excess  of  the 
levels  recjuired  in  ARM  17.8.331  and 
17.8.332  during  jieriods  of  startnji  and 
shutdown  he  considered  a  violation  of 
ARM  17.8.331  and  17.8.332.”  The 
latter  regulatory  cross-references  are  to 
emission  limits  for  fluorides  and  ojiacitv 
at  the  source,  both  of  which  relate  to  the 
attainment  and  maintenance  of  the 
NAAQ.S  and  PSD  increments."" 
Moreover,  the  jirovision  in  (jnestion  also 
contains  ambignons  regnlatorv  text  that 
suggests  the  exemjition  extends  to  other 
emission  limitations  ajijilicable  to  this 
source  category.  By  .stating  that 
ojierations  during  startuji  and  shutdown 
are  not  rejiresentative  conditions  for 
determining  comjiliance  with  “this 
rule.”  the  jirovision  ajijiears  to  jirovide 
the  same  exemjitions  from  other 
emission  limitations  that  may  ajijily  to 
aluminum  jilants  with  resjiect  to  other 
air  emi.ssions  as  well.  The  EPA’s 
longstanding  interjiretation  of  the  CAA 
is  that  SIP  jirovisions  containing 
exemjitions  during  .startnji  and 
shutdown  are  not  jiermi.ssihle. 

The  EPA  also  agrees  that  ARM 
17.8.334  does  not  (jnalifv  as  a  source 
sjiecific  emi.ssion  limitation  ajijilicable 
during  startnji  and  shutdown,  as 
recommended  in  the  1999  SSM 
(inidance.  As  exjilained  in  section  VILA 
of  this  notice,  the  EPA  is  clarifying  that 
g\u(lance  to  eliminate  any 
misjiercejition  that  exemjitions  from 
(itherwi.se  ajijilicable  emission 
limitations  are  jiermissihle  during 
startuji  and  shutdown.  States  can  elect 
to  develoji  ajijirojiriate  source-sjiecific 
alternative  emi.ssion  limitations  that 


Mdiitana  .Admin.  K  17. K. 354(1 ). 

""  TIk!  Id’.A  ii()t(!s  tliat  till!  .stall!  has  liliicliHl  In 
control  iluoridi!  emissions  as  a  means  ol  addressing 
particulate  mailer  from  the  allecliul  sources. 
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apply  during  startup  and  shutdown 
events.  I'lie  FPA  recouuueuiled  tliat  in 
order  to  he  ajjprovahle  (/.e..  meet  (’,AA 
n!(|uireiueuts).  any  new  sjjeeial 
eiui.ssiou  liiuitatious  a|)pli(;al)h!  to  the 
soun;e  during  startup  and  sluitdowu 
shoidd  Ik;  narrowly  tailor(;d  and  take 
into  account  considerations  such  as  the 
t(;chnological  limitations  of  the  specilic 
.soun;e  category  and  the  control 
technology  that  is  feasihh;  during 
startup  and  shutdown.  Any  such  ,S1P 
n;yision  that  would  alter  the  existing 
applicable  (;nn.s.sion  limitations  for  a 
.soni'ce  during  startuj)  and  shutdown 
must  meet  the  same  re(]uir(;ments  as  any 
other  .SII’  submission,  i.a..  compliance 
with  C'AA  sections  ll()(a).  n()(k).  110(1), 
and  103.  and  any  other  ('.AA  provision 
suhstantivelv  germane  to  the  SIP 
revision,  (hven  the  text  of  ARM 
17.8.334.  howev(;r.  the  FPA  h(;lieye.s  the 
state  intended  not  to  create  a  .source- 
specific  emi.ssion  limitation  applicable 
during  startup  and  shutdown  but 
instead  merely  an  (;xemption  for  such 
(anissions.  Likewi.se.  the  FPA  does  not 
lK;lieye  that  the  issue  of  special 
emission  limitations  during  startup  or 
shutdown  for  a  single  source  or  grouj) 
of  sources  was  contemplated  at  the  time 
the  state  created  this  .SIP  ])royi.sion. 
Ney(;rtheles.s.  the  FPA  notes  that  its 
cuiT(;nt  SSM  Policy  do(;s  not  interpret 
the  (lAA  to  he  a  bar  to  .sp(;cial  emi.ssion 
limitations  in  th(;.s(;  circumstanc(;s.  if  the 
stat<;  addres.s(;.s  the  concern  about 
impacts  on  NAAQ.S  and  P.SD  increments 
in  .some  other  comparable  way. 

c.  The  FPA’s  I’roposal 

Tlu;  FPA  pro))o.s(;.s  to  grant  tlu; 

P(;tition  with  resjiect  to  ARM  17.8.334. 
The;  FPA  h(;lieye.s  that  this  provision 
allows  for  exem|)tions  from  otherwise 
ap|)licahle  SIP  emission  limitations 
during  startup  and  shutdown  and  that 
such  exemjMions  are  inconsistent  with 
the  fundamental  r(;(juirements  of  CAA 
.sections  n()(a)(2)(A).  llU(a)(2)((3.  and 
3()2(k).  It  is  not  neces.sary  to  reach  the 
Petitioner’s  argument  that  this  provision 
is  not  an  ajjj)ropriate  source-s})ecific 
eiiii.ssion  limitation,  because  the 
provision  at  issue  instead  provides  an 
imp(;rmi.ssil)le  ex(;mption  for  emi.ssions 
during  startup  and  sluitdown.  .Similarly, 
it  is  not  nece.ssarv  to  reach  the 
Petition(;r’s  concern  with  re.s|)ect  to  the 
issue  of  a  single;  source  or  grouj)  of 
.sourci;.s  with  the  |)ot(;ntial  to  cause  an 
(;xc(;edance  of  the  NAAQ.S  or  P.SD 
incr(;ment.  because  the  jjrovisieni  at 
issue  j)rovid(;s  an  im|)(;rmissil)le 
ex(;mj)tion.  For  th(;se  reasons,  the  FPA 
is  j)ro|)o.sing  to  find  that  this  |)rovision 
is  substantially  inad(;(|uate  to  meet  (]AA 
r(;(juin;ment.s  and  thus  j)ro|)o.ses  to  issue 
a  .SIP  call  with  res|)ect  to  this  ])rovision. 


3.  North  Dakota 
a.  P(;titioner’.s  Analysis 

The  Petitioner  objected  to  two 
jji'ovisions  in  the;  Norlli  Dakota  SIl’  that 
cr(;ate  ex(;m|)tions  from  otherwise 
a|)|)licahle  (;mission  limitations."*-  'flu; 
first  jnovision  cr(;at(;.s  ex(;m])tions  from 
a  number  of  cross-refen;nc(;d  o])acitv 
limits  "when;  the  limits  s|)(;cified  in  this 
article;  e:anne)t  be;  me;t  heeiause  e)f 
e)])eratie)ns  anel  |)re)e:e;s.se;s  sne:h  as.  but 
ne)t  limiteel  te),  e)il  field  servieu;  anel 
elrilling  e)|)e;ratie)ns.  hut  enilv  se)  leeng  <is 
it  is  ne)t  te;e:hnie:ally  fe;asil)le;  te)  me;e;t  .said 
.s|)e;e;irie:atie)n.s”  (N.D.  Aehnin.  (leeele  (^33- 
l.*)— 03— 1)4(4)).  The;  .se;e:e)nel  ])re)visie)n 
e:re;ates  an  im|)lie:it  e;xem|)tie)n  leer 
‘‘te;mi)e)rarv  e)])e;ratie)nal  hre;akele)wns  eu- 
e:le;aning  e)f  air  |)e)llutie)n  e;e|ni|)me;nt”  if 
the;  .se)nre:e;  me;e;t.s  e:e;rtain  e;e)nditie)ns 
(N.D.  Aehnin.  (u)ele;  4?  33-1  .*)-().')- 
()l(2)(a)(l)).  The;  Pe;titie)ne;r  edaimeel  that 
he)th  ])re)vi.sie)n.s  vie)late;  the;  ClAA  anel  the; 
FPA's  inte;r|)re;tatie)n  e)f  the;  CAA  in  the; 
.S.SM  Pe)lie;y  l)e;e;ause;  the;y  e;re;ate; 
exe;m])tie)ns  fre)m  e)therwise;  a|)|)lie;ahle; 
emissie)!)  limitiitienis  fe)r  e;xe:e;s.s 
e;missie)ns  eluring  the;.se;  e;ve;nt.s  rather 
than  tre;ating  the;  e;xe:e;.s.s  e;missie)ns  as 
vie)latie)ns,  anel  he;e:au.se;  the;  |)re)vi.sie)ns 
e;e)ulel  be;  e;e)n.strue;el  te)  j)re;e:luele; 
e;n(e)ie:e;me;nt  e)fthe;  e;mi.ssie)n  limitations 
fe)r  the;se;  vieelatieens  bv  the;  FPA  anel 
edtizens. 

1).  The;  FPA’s  Iw  aluatie)!) 

fhe  FPA  he;lie;ve;.s  that  N.D.  Aehnin. 
(xeele;  33-1  .*)-()3-()4.4  anel  N.D.  Admin. 
Ceeele;  33-1  .')-03-04.3  "*  *  are;  iiie;e)iisiste;nt 
with  the;  re;e|uire;me;nt.s  e)f  the;  CAA. 

The.se;  j)re)visie)n.s  e;x|)lie:itlv  alle)w 
e;xe;mj)tie)n.s  fre)m  the;  e)the;rwi.se 
aj)|)lie:ahle;  emissie)!)  limitalie)ns  fe)r 
e)|)ae;ity  in  several  e)the;r  re;gnlation.s: 

N.D.  Aehnin.  C.eeele  33-1  .*)-03-01 .  N.D. 
Aehnin.  Ceule  33-l.')-03-02.  N.D. 

Aehnin.  Cxule  33-l.')-()3-()3.  anel  N.D. 
Aehnin.  (uule  33-1 . '5-03-03. 1 .  The; 
e;xe;m])tion  ea'e;ateel  by  N.D.  Aehnin.  Ceule 
33-1.')— 03-04.4  is  inele;finite;  in  .se:e)j)e; 
anel  has  unedeiir  limits,  heeamse  it  is 
available  whe;ne;ve;r  a  .se)ure:e;  e;anne)t 
me;e;t  the;  e;mis.sie)n  limitcitieens  ‘‘be;e;anse; 
e)f  e)j)e;ratie)ns  e)r  |)re)e:es.se;s  sue;h  as,  hut 
ne)t  limite;el  te),  e)il  fielel  serviea;  anel 
elrilling  e)|)e;ratie)n.s,'’  but  “eenly  so  leeng 
as  it  is  not  te;e:hnie:ally  fe;a.sil)le;  te)  meet 
siiiel  jeneissie)])  limit<itie)n.s|’’.  It  is 
nne;le;ar  whe;the;r  the;  ])re)vi.sie)n  is 
inte;nele;el  te)  a])i)ly  e)nly  te)  s])e;e:ial 

'“-'I’l-litioii  at  .SO. 

"“'I  111!  Il’A  iiiloipnils  till!  I’i!lilii)ii(!i'.s  roliiriinci! 
lo  .\.l).  A(lii)in.  ( )oili!  e?  :t:!-l.S-e):!-()4(4)  a.s  a  cilatioi) 
1(1  .\.l).  AiliDii).  (jiili!  3.'!-l  5-e);)-()4.4.  1  lu!  IJI’-A 
iiolii.s  also  that  lliii  l*(!tilioi)(!i'  spiuallcally  locusoil  oi) 
coiiconi  will)  N.O.  AiliDiii.  Ooilii  OO-l  5-04.4.  but 
.\'.l).  .Admin.  Codi!  o:)-) 5-0:1-04.;!  also  incliidos  a 
rolaliid  prohliim. 


e:ire:umstani:e;s.  sue:h  as  malfune:tions.  e)r 
to  a  broiiiler  range;  e)f  normal  se)ure;e; 
o|)e;nitie)n.s.  It  is  alse)  uni:le;ar  whe) 
el(;te;rmine;s  what  o|)e;rations  or  ])roe:e:.s.se;s 
make;  ce)m])liane:e;  im|)os.siI)le;  or  whe) 
ele;te;rmine;.s  when  it  again  he;e;ome;.s 
tee:lmie:ally  fe;asihle;  to  me;et  the;  limits. 
\Vhate;ve;r  the;  ])arame;te;r.s  of  this 
im|)n;i:ise;  ])rovi.sion,  howe;ve;r.  it  is  eileiir 
that  it  e:ontem])late;.s  e)utrighl  e;xe;m|)tie)n.s 
fre)m  the;  ;ij)j)lie:al)le;  emission  limitations 
uneler  e:(;rtain  e:ire:umstane:e;s  anel  at 
e:e;rtain  times. 

'fhe;  I']PA  he;lieve;.s  that  N.D.  Aehnin. 
('.oele;  33-1  .'5-03-04.3  is  im])e;rmi.s.sil)h; 
uneie;r  the  (^AA  a.s  inte;rj)re;te;el  in  the 
Id’A’s  .SSM  Polie:y  as  an  unl)e)unde;el 
elire;ctor’s  dise;re;tie)n  ])rovisie)n.  The 
|)re)visie)n  slateis  that  the;  otherwise 
a])])lic:al)le;  emi.ssion  limitatie)ns  for 
o])ae:ity  in  the;  .se;ve;ral  e)the;r  li.steel 
n;gulation.s  ek)  ne)t  a])])ly  "where;  an 
aj)j)lie:ahle;  o])iie:ity  stanehirel  is 
(;stal)li.she;el  for  a  s])e;e;ifie:  soureie.”  In 
ae:e:orilime:e  with  this  j)re)vision.  a  stiite 
e)ffie;ial  e:e)ulel  modify  the  e)])ae:ity  limits 
in  a  ])e;rmit  e)r  e)the;r  ele)c:inne;nt  to  alleew 
e;mission.s  in  e;xe:e;s.s  e)f  the  othe;rwi.se; 
ai)|)lie:ahle;  .SIP  limitations.  A.s  elise:u.ssi;el 
in  .se;e:lion  VILA  e)f  this  ne)tice.  sue;h 
ilire:cte)r’s  di.se;ie;tie)n  ])rovisie)ns  are; 
im|)e;rmis.sil)le;.  .Sue:h  an  inter])re;latie)n 
weenlel  make;  the;  .state;  offie:ial  the 
unilate;riil  arl)ite;r  of  whe;the;r  the;  e;xe:e;.ss 
e;mis.sions  in  ii  give;n  event  e;e)nstitute;  a 
vie)latie)n.  whie:h  e:oulel  j)re;e;luele; 
e;nie)rce;me;nt  by  the  l']PA  or  the;  |)ul)lie; 
whe)  might  elisagree;  about  whether 
e;nfe)re:e;ment  ae:tie)n  is  warrante;el.  Me)st 
im])ortantly.  howeve;r.  the  ])re)visie)n 
may  he;  re;ael  te)  authorize;  the;  state 
offie;ial  to  e:re;ate;  an  e;xe;m])tion  from  the; 
e;mis.sion  limitation,  anel  sue:h  an 
e;xemi)tie)n  is  im])ermi.s.sil)le  in  the  first 
instane;e.  The  FPA  heliewes  that  the 
ine;lusion  of  an  nnhouneleel  director’s 
discretie)!)  i)re)vi,sie)n  in  N.D.  Admin, 
('.eule;  33-1  .'5-03-04.3  is  thus  a 
substantial  inaelee]uae:y  anel  renders  this 
.sj)ee;ifie;  .SIP  ])rovision  im])ermi.s.sihle;  lor 
this  reason. 

In  ae:e:e)rdane:e;  with  the;  re;e|uire;me;nts 
of  CAA  se;e:tion  110(a)(2)(A),  .SIPs  must 
e;ontciin  emission  limitations  and,  in 
ae:e:e)relane:e;  with  the;  elefinition  of 
"emission  limitatieens”  in  (iAA  se;e:tie)n 
302(k),  sue;h  e;mi.ssie)n  limilatie)n.s  must 
he  ceentinnous.  .SIP  j)re)visie)n.s  that 
e;re;ate;  e;xem])tions  sue;!)  that  the;  e;xe:e;ss 
e;missie)n.s  eluring  startnj),  shutde)wn,  or 
malfnne;tion.s  <ire;  not  vie)latie)n.s  of  the; 
a])|)lie:al)le  emissie)])  lin)itatie)n.s  are; 
ine:onsi.ste;nt  with  the;  funelamental 
re;einire;n)e;nt.s  e)f  the;  CAA  with  re;.s])e;e:t  to 
e;mi.ssie)n  lin)itatie)ns  in  .SIPs.  fhe 
e;xe;n)])tions  |))e)viele;el  in  N.D.  Aehnin. 
Ceule  33-1  .'5-03-04.4  are;  not  e:e)nsi.ste;nt 
with  (]AA  re;e|uii'e;n)ents,  l)e;e:au.se;  thev 
we)nlel  e;xen)])t  e;xe:e;s.s  e;n)i.s.sie))i.s  that 
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Fedora.  Re, 


addition,  tho  provision  duos  not  o  (.i<  - 

to  croato  a  sonroo-spooitu:  onnssio  ^ 

limitation  that  apphos  during  ‘ 

poriods  in  (inostion,  nor  dons  ^ 

roooniinondod  critoria  and  paian  oU  is 

l„r  an  aiiirinativo  dolonso  for  v'”|a  ‘ons 
tliat  occur  as  a  rosiilt  ol  a  (pialil\  mg 
,,,,,l,,„H:tion.  Moroovor.  tho  amorphous  api,] 
natiiro  of  tho  provision,  in  whicli  it  is 
nncloar  who  iiiakos  tho  oxoi 

whotlior  tho  sonrco  sluni  d  hi. 

Irom  tho  omission  limitations  and  h.it 
tho  prociso  paramotors  aro  lor  tho.so 
oxomptions,  oxacorhatos  '  wit 

Tims,  tho  F.PA  also  agroos  with  the 
p,,itionors  c:onc:orn  that  this  pn>v;s^ 
i-.onld  bo  intorprotod  to  liar  oiifoi 
hv  tho  Fd’A  or  through  a  citizon  suit 
onlv  bocanso  it  croatos  imporimssihlc  i 
oxomptions  hut  also 
inhoront  amhiguitios  about  (0  W  h 
makos  tho  dotormination  whothoi  the 
oxcoss  omissions  aro  to  ho  considoicd  a 
violation;  and  (ii)  what  constitntos  an 

ovont  (hiring  which  tho  oxco.ss 

omissions  aro  to  ho  oxcusod.  In  its  .j., 

cairront  form,  tho  FPA  has  concorns  not 
onlv  about  tho  impormissihlo 
„x,„n|.lions  .xeatod  liv  '!"> 

alsc.  ahoiil  its  piarliaal  onlarraalal  tv  as 
a  SIP  provision  mooting  hasu.  e.AA 
roiiniromonts  for  implomontation. 
maintonanco.  and  onforconiont  ol  tho 
NAAQS  as  contomiilatod  in  t.AA 

'HiTfPA  agroos  that  N.D.  Admin.  ^ 

Codo 

inconsi.stont  with  CAA  roiiniromonts  lor  i 
SIP  iirovisions.  This  provision  croatos 
an  implicit  oxoinption  lor  •‘tomporary  , 
oporational  hroakdowns  or  c  oaning  c)l  , 
air  pollution  oqnipnumt  if  tho  souicc 
moots  certain  conditions.  N.IT  Admi  . 
Codo  :T^-1  5-05-01  in  gonoral  nnposos 
emission  limitations  for  particulate 
matter  from  industrial  processes  with 
the  limitations  stated  m  terms  ol  the 
maximum  amount  of  particulate  mattei 
allowed  in  anv  one  hour. 

Notwithstanding  these  omission 

,i,„„a,i„ns,h.m.over.N.]J  A.  nHn.l..Klo 

:T1-1  5-05-01. 2a(l)  provides  that. 
ItUMiinorarv  oporational  liroaktlowns  oi 

nomi/Pod  provilloil  that  tho  o\\  1101  Ol 

ol  tho  oirciiinstaneos  and  outhnos  an 
ac.oo,)tahlo  corroctivo  program  and  1»‘ '  ^  ^ 
snc.li  oporations  do  not  causo  an  iinnu.  hate 
pi.hlii;  hoaltli  hazard  (omphasis  added). 

Although  N.D.  Admin.  Codo  55-15- 
()'l-01.2a(l)  does  not  oxplic.itly  state  that 

tlKi  exceedances  of  the  emi.ssion 

limitations  are  not  violations,  the  FI  A 


.HCl-hohl’^ntorprots  tho  l-otitionor's  roloronei 
N.l).  Admhi.  ^-oda 

nation  to  N.l).  .\dmin.  (.odo  OC-al  ). 


believes  that  this  is  the  most  reasonable  05  0 
readim-  of  tho  provision.  Moroovor.  the  pio\ 

UUo^^^thissiilisoctionis-oxcoptions.  oxen 

and  tho  immodiatoly  pioi.oding  • 

provisions  impose  tho  oimssuin  ^  h 

limitations  on  .sources.  1  bus.  the 

provision  croatos  an  impormissihlo  insn 

Uomption  from  tho  otherwise  aro 

•umlicahlo  SIP  omission  limitations.  roqt 

’  ''riu'  FPA  notes  that  although  the  state  siPi 
has  imposed  some  conditious  on  the  ,iisi 

oxomptions,  o.g..  the  ro(,nironiont  to 
notifv  state  officials  ol  occurronco  (  the 
event,  this  iirovision  would  not  ipiahlx 
as  an  affirmativo  dofonso  consislont 
with  CAA  roquiromonts.  l-ir.st,  the  j,„. 

exemiitions  would  negate  the  req 

availahilitv  of  monetary  penalties  oi 
injunctive  relief  in  any  hv 

proceeding.  Second,  tho  conditions  loi 
(pialifving  for  tho  ttxomption  are  not 
consistent  with  tho  criteria  that  LI  A 
riH-ommonds  for  olemonts  ol  an 
affirmativo  dofonso  for  which  the  source 
hoars  tho  Inirdon  of  proof  m  ordoi  t 
assure  that  thov  are  narrowly  di.iw  u  amt 
available  onlv  in  suitable  circnmstanais. 
Third,  the  provision  extends  not  pist  to  1  ( 
•‘breakdowns.”  which  presnmahly  (. 

eiinates  to  malfunctions,  hut  also  1 

I'  extends  to  “cleaning  ol  mr  oqnipmon  ,  o 

’  which  c.loarlv  oncompassos  oxco.ss  tl 

omi.ssions  during  normal  source  ti 

;,",inl«n»n,:.-<n.onlsl..rwln,:hsm,nx..s 
should  he  de.signed.  oiierated.  and  1 

maintained  to  comply  ( 

limitations,  and  during  whic.li  sonii.es  , 

should  he  expected  to  conqily.  ; 

or  c.  The  FPA’s  Proposal 

The  FPA  proiioses  to  grant  the 
Petition  with  respect  to  N.D.  Admin, 
f  Code  25-1  .'-.-02-04.4  (cited  m  the 

>  Petition  as  N.D.  Admin.  C.ode^  .L  -D. 
i.  ()q-()4(4)).  The  FPA  believes  that  this 
«  provision  allows  for  exemptions  Irom 
Otherwise  applicable  SIP  emission 
limitations  during  startup  amt 
shutdown  and  that  such  exemptions  an. 
ti-i-  inconsistent  with  the  fundamental 
reiiuiremonts  of  CAA  .sections 
110(a)(2)(A).  110(a)(2)(C),  and  202(k).  In 
addition,  the  FPA  believes  that  this 

provision  is  sufficiently  amhignous  that 
,  It  would  he  difficult  for  the  state,  the 

s  lire  KPA,  or  the  public  to  eiilorce  the 

provision  effectively  in  its  current  loim. 
mont  ,p.,l  this  provision  is  thus 

,  ,  inconsistent  with  tho  roquiromonts  ol 

('AA  section  110(a)  on  this  basis  as  ucll. 
For  those  reasons,  tho  FPA  is  pro, losing 

to  find  that  this  iirovi.sion  IS 

‘"’7  suhstantiallv  inadequate  to  moot  (.AA 
''  roiiuiromonis  and  ,)ro,K)Sos  to  i.ssno  a 

,  SIP  call  with  ros,ioc.t  to  this  P«>vismn. 
Tho  FPA  also  ,)ro,)osos  to  giant  the 
Petition  with  respect  to  N.D.  Admin, 
ronco  „  .  r, -02-04. 2  (cited  in  tlio 

petition  as  N.D.  Admin.  Code  §  22-1.5- 


02-04(2)).  The  FPA  believes  that  this 
Iirovision  allows  for  di.scrotionary 
nxemiitions  from  otherwise  aiqilicahle 
omission  limitations  through  a  state 
officiars  unilateral  exorcise  ol 
discretionary  authority  that  is 
insufficientlv  boundod.  Such  iirovisions 
aio  inaonsisioni  willl  Illy  liiiiclaimmla 

SlPs  and  SIP  revisions.  Moreovoi ,  the 
disc.retion  created  by  these  ,irovisions 
allows  ca.so-bv-caso  oxonqitions  bom 
omission  limitations,  whon  such 
oxoiiqitions  aro  not  iiormi.ssihle  m  the 
first  instance.  Such  exemiffions  are 
inconsistent  with  the  lundamental 
requirements  of  tho  CAA  with  rosiioct  to 
omission  limitations  in  SlPs  «« 

hv  sections  ll()(a)(2)(A).ll()(a)  2)(C). 

and  202(k).  For  those  reasons,  the  Ft  A 

isiiroiiosingtofindthat  . 

is  .suhstantiallv  inadequate  to  meet  (,A 
requirements  and  thus  ,iro,iosmg  to 
’  issue  a  SIP  call  with  resjiect  to  this 
1  jirovision. 

i.  The  FPA  also  ,iro,iosos  to  grant  the 
I’etition  with  resiiect  to  N.D.  A^lnnn. 
Code  22-1 5-05-01 .2a(l HcaUid  m  thii 
liotition  as  N.D.  Admin,  (.oi  o  ^  2.1-1.  - 

■  (,5-01(2)(a)(l)).  The  FPA  believes  that 

this  Iirovision  allows  for  exenqitions 

1,.,J  otherwise  aiiplicable  SIP  emission 

s  limitations  during  ojierational 

hroakdowns  (i.o..  malfunctions)  or 
cleaning  of  air  oquqimont  (i.e.. 
maintonanco)  and  that  such  c)xem,i  (  ns 
are  inconsistent  with  the  lundamental 

Foquirements  of  CAA  sections 

110(a)(2)(A),  110(a)(2)(C.),  and  .t02(k). 
For  these  reasons,  the  FPA  is  also 

proposing  to  find  that  this  ,irovision  is 

snlistantiallv  inadequate  to  meet  (.AA 
requirements  and  ,iroiioses  to  issue  a 
SIP  call  with  respect  to  this  iirovision. 

4.  South  Dakota 


a.  Petitioner’s  Analysis 

The  Petitioner  ohjected  to  a  jirovision 
in  tho  South  Dakota  SIP  that  creates 
oxenuitions  from  otherwise  a,i,ihcahle 
SIP  omission  limitations  (S.D.  Admin, 

R.  74:20:1 2;02(2)).'»^’  The  Potitionor 
assorted  that  tho  ,irovision  imjiosos 
visible  omission  limitations  on  sources 
hut  oxiilicitlv  excludes  oim.ssions  th.it 
occur  “for  brief  jioriods  during  sui.h 
oporations  as  soot  blowing,  start-iqi. 
shnt-down.  and  malfunctions.  I  ho 
Petitioner  argued  that  such  automatic. 

oxom,itions  for  excess  omission.s  is 
contrarv  to  tho  roquiromonts  ot  tho  (.A 
for  SIP  provisions,  as  well  as  " 

the  FPA's  1922  .SSM  C.uidanco  and  .  •  ■ 
SSM  Cuidanco. 

iiAl’iitilion  ill  lit*. 
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1).  Tlie  FFA's  revaluation 

The  Fl’A  agrees  that  S.I).  Admin.  K. 
74:3(i;l 2:02(3)  is  inconsistent  with  (lAA 
re(|nirements  tor  .SII’  jjrovisions.  This 
])rovision  creates  an  exemption  Irom 
ap|)licahl(t  visible  (anission  limitations 
Iroin  tin;  g(;nerally  applicable  .SIF 
n;(|nir(;ments.  Tin;  S.I).  Admin.  K. 

74:3(i:  1 2:0 1  imposes  a  gein;rally 
applicahh;  o|)acity  limit  on  all  .sonrc(;s. 
measured  using  tin;  leP.A's  Method  0. 
However.  S.I).  Admin.  R.  74:3(i:12:02 
provides  exceptions  to  these  limits  and. 
in  particular,  in  .S.I).  .Admin.  K. 
74:30:12:02(3)  includes  an  explicit 
exemption  lor  emi.ssions  lor  ‘‘hriel 
p(;riods  during  such  o|)erations  as  soot 
l)lowing.  start-up.  shut-down,  and 
mallunctions.'' 

In  accordance  with  the  re(iuin;nn;nts 
ol  CAA  .section  110(a)(2)(A).  .SlFs  must 
contain  emission  limitations  and.  in 
accordance  with  the  delinition  of 
“emission  limitations"  in  CAA  section 
302(k).  such  emi.ssion  limitations  must 
hi;  contiuuous.  .SIR  provisions  that 
create  exemptions  such  that  tin;  exc(;ss 
emissions  during  startu|).  shutdown,  or 
mallunctions  are  not  violations  ol  thi; 
ap|)licahle  emission  limitations  are 
inconsi.st(;nt  with  the  fundamental 
r(;(iuir(an(;nts  ol  th(;CAA  with  r(;s])ect  to 
emission  limitations  in  .SlFs.  In 
addition,  the  Id’A’s  .S.SM  Policy  has  long 
interpr(;t(;d  the  CAA  not  to  permit 
ex(;mi)tions  for  (;xcess  emissions  during 
other  modes  of  normal  source  o])eratiou. 
such  as  “soot  blowing."  Tin;  FPA  notes 
that  by  its  t(;rms,  .S.I).  Admin.  R. 

74:3(>:1 2:02(3)  implies  that  it  also  would 
exempt  excess  emissions  during  other 
modes  of  normal  source;  operation 
hi;cause  it  explicitly  ap])li(;s  to  events 
“such  as"  the  lour  li.sted  types.  theri;f()re 
implying  it  is  not  an  exclnsivi;  li.st  aiul 
could  extend  to  other  tyj)es  of  events  as 
well.  'I'he  exem])tions  provided  in  .S.I). 
Admin.  R.  74:3():1 2:02(3)  are  not 
consistent  with  CAA  requirem(;nts. 
hecau.se  they  would  exem])t  excess 
emissions  that  occur  during  the  periods 
in  (piestion.  Excess  emissions  must  he 
tr(;at(;d  as  violations  of  the  ap])licahle 
emission  limitations. 


c.  The  liPA's  Proi)osal 

Till;  EPA  i)roposes  to  grant  the 
Pi;tition  with  r(;spect  to  .S.l).  Admin.  R. 
74:30:12:02(3).  The  EI>A  believes  tliat 
this  i)rovision  allows  for  exianptions 
from  oth(;rwise  ai)i)lical)l(;  .SIP  emission 
limitations  during  startup,  shutdown, 
and  malfunction,  as  well  as  during  other 
modes  of  normal  source  opi;ration.s  such 
as  “soot  blowing.”  Automatic 
exemptions  from  oth(;rwi.se  applicable 
.SIP  emission  limitations  are 
inconsistent  with  the  fundamental 


re(purem(;nts  of  (iAA  siaitions 
110(a)(2)(A),  1  10(a)(2)(C).  and  302(k). 

For  thesi;  rea.sons.  the;  EPA  is  al.so 
pro])osing  to  find  that  this  provision  is 
suhstantiallv  inadiapiati;  to  mi;et  (iAA 
re{|uir(;m(;nts  and  j)ro|)o.s(;s  to  issue  a 
.SIP  call  with  r(;spect  to  this  provision. 

Wyoming 

a.  Petition(;r’s  Analysis 

The  Petitioner  ohji;cted  to  a  specific 
provision  in  thi;  Wyoming  .Sll’  that 
])rovides  an  exem])tion  for  excess 
particulate  matter  (;missions  from  diesel 
(;ngines  during  startup,  malfunction, 
ami  maintenance  (fiNV-AQ-l  Wyo. 

(axle  R.  S  2(d)). '"'n'he  provision 
exem])ts  emission  of  visible  air 
pollutants  from  dii;.sel  engines  from 
ai)i)lical)le  .SIP  limitations  “during  a 
reasonable  period  of  warinii])  following 
a  cold  start  or  where  undergoing  r(;pairs 
and  adju.stment  following  malfunction." 
The  P(;litioner  argued  that  this 
exemption  “is  contrary  to  EPA  ])olicy 
for  source  cat(;gory-specific  rules  for 
startup  and  shutdown.”  Accordingly, 
the  Petitioner  re(|U(;sted  that  this 
jirovision  hi;  eliminated  from  the  .SIP. 

1).  The  1-iPA’s  Evaluation 

The  EPA  believes  that  the  CAA  does 
not  allow  for  exemi)tions  from 
otherwise  applicable  .SIP  emission 
limitations.  In  accordance  with  the 
reipiirements  of  CAA  .section 
1 1()(a)(2)(A).  .SlPs  must  c.ontain 
emi.ssion  limitations  and.  in  accordance 
with  the  definition  of  "emi.ssion 
limitations”  in  (iAA  section  3()2(k). 
such  emi.ssion  limitations  must  he 
continuous.  Thus,  any  excess  emissions 
above  the  level  of  the  applicable 
emission  limitation  mu.st  he  considered 
violations,  whether  or  not  the  state 
elects  to  exercise  its  enforcement 
discretion.  .SIP  provisions  that  create 
exemi)tion.s  such  that  the  excess 
emissions  during  ,startu|).  shutdown,  or 
malfunctions  are  not  violations  of  the 
a])plicahle  emission  limitations  are 
inconsistent  with  the  fundamental 
reiiuirements  of  the  CAA  with  respect  to 
emission  limitations  in  .SIPs.  The  EPA 
believes  that  the  inclusion  of  such  au 
exemption  in  WAQ.SR  Chapter  3, 

.section  2(d)  from  otherwise  apj)licahle 
.SIP  emi.ssion  limitations  for  violations 
during  cold  startup  or  following 
malfunction  of  diesel  engines  is  a 
substantial  inadequaev  and  renders  this 
s])ecific  .SIP  provision  impermissihle. 

l’(;tition  at  7 A.  TIk!  IOI’A  iiolas  that  llu! 
I’(!tili(in(ti'  appiNii's  to  hava  providad  an  inconaci 
citation  to  tins  jadvision:  accordingly,  in  this 
notice,  tlia  id’A  raplacas  tlial  citation  witii  tlia 
iollowing:  "Wyoming  Air  Quality  .Standards  and 
Kagulations  (\VAQ.SK)  Cliaptar  it.  section  2(d)." 


The  EPA  notes  th.it  WAQ.SR  Chapter 
3.  section  2(d)  does  not  iippear  to 
com|)ly  with  the  (iAA’s  requirements  for 
source  categorv-specific  rules  for  startup 
;md  slnitdown  as  interpreted  in  the 
I'iPA’s  .S.SM  Policy.  The  jirovision 
])rovide.s  that  the  otherwise  a])])liciihle 
emission  “limitiition  shall  not  itp])ly 
during  ti  reiisonahle  ])eriod  ofwiirmup 
following  it  cold  .start."  Recent  court 
decisions  have  iniide  cle.ir  that 
atitoniiitic  exemptions  from  otherwi.se 
appliciihle  .SIP  emi.ssion  limitations  for 
excess  emi.ssions  during  periods  of 
startup  are  not  in  fact  permissible  under 
the  (]AA.  As  discu.ssed  in  .section  VII. A 
of  this  notice,  states  may  elect  to 
develo))  alternative  emission  limitations 
or  other  forms  of  enforceable  control 
measures  or  tec.hniques  that  apply 
during  startiq)  or  shutdown,  hut 
exemptions  for  excess  emissions  during 
suc.h  periods  are  inconsistent  with  the 
fundamental  reipiirements  of  the  CAA. 

c.  'I'lie  EPA's  Proposal 

The  EPA  proposes  to  grant  the 
Petition  with  respect  to  WAQ.SR 
Chajiter  3.  .section  2(d)  (cited  as  h^NV- 
AQ-1  Wyo.  Code  R.  2(d)  in  the 
Petition)’.  'I'lie  KVA  believes  that  this 
jirovision  allows  for  exemptions  from 
otherwi.se  ap])Iicahle  .SIP  emi.ssion 
limitations,  and  that  such  exemptions 
are  inconsistent  with  the  fundamental 
requirements  of  the  CAA  with  resjiect  to 
emission  limitations  in  .SIPs  as  reipiired 
by  sections  1 1()(a)(2)(A).  1 1()(a)(2)((i), 
and  3()2(k).  In  addition,  by  creating 
the.se  impermissihle  exenqitions,  the 
state  has  defined  violations  in  a  wav 
that  would  interfere  with  effective 
enforcement  by  the  EPA  and  citizens  for 
excess  emi.ssions  during  the.se  events  as 
provided  in  CAA  sections  113  and  304. 
For  the.se  reasons,  the  EPA  is  proposing 
to  find  that  this  jirovision  is 
substantially  inadeipiate  to  meet  CAA 
reipiirements  and  thus  proposing  to 
issue  a  .SIP  call  with  resjiect  to  this 
provision. 

/.  /l//er,7fx/  Status  and  Local  Jarisdictions 
in  EPA  Hcoion  IX 

1.  Arizona 

a.  Petitioner's  Analysis 

The  Petitioner  ohjected  to  two 
jirovisions  in  the  Arizona  Dejiartment  of 
Air  Quality’s  (AI)EQ)  Rule  R1 8-2-310, 
which  jirovide  affirmative  defenses  for 
exce.ss  emissions  during  malfunctions 
(AAC  .Section  R1 8-2-31 0(B))  and  for 
excess  emissions  during  startiqi  or 
shutdown  (AAC,  Section  R18-2- 
.31 0(C)). I »»  First,  the  Petitioner  a.sserted 

''‘"l’(!lili()ri  at  20-22. 
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tliiit  all  aff'irinativo  dofciisas  for  oxcoss 
omissions  aro  iiicoiisistoiit  witli  tho 
(.AA  and  shonld  ho  nmiovod  from  tlio 
Arizona  SII\ 

Additionallv.  C]notin<>  from  tlu;  Id’A's 
slahmionf  in  tho  SSM  Policy  that  such 
allirmativ(;  d(!l(msos  shonld  not  ho 
availahlo  to  "a  sinolo  sonrco  or  small 
group  ofsonrcos  |that|  has  tho  ]K)t(!ntial 
to  canso  an  oxcoodanco  of  tho  NAAQS 
or  PSD  incromonts.'’  tho  I’otitionor 
contondod  that  “sonrcos  with  tho  ])owor 
to  canso  an  oxcoodanco  shonld  ho 
strictly  oontrollod  at  all  times,  not  just 
whon  thoy  actually  caii.so  an 
oxc(;odanc:o.”  Although 
acknowledging  that  R18-2-:piI)  contains 
some  limitations  to  addro.ss  this  i.ssno. 
(ho  Petitioner  argued  that  tho  limitation 
in  the  SIP  provision  is  not  tho  same  as 
entirely  disallowing  affirmative 
dofons(!s  for  those  tvjios  of  sonrcos, 
which  removes  tho  “incontivo”  for  such 
sources  to  omit  at  levels  clo.so  to  those 
that  would  violate  a  NAAQS  or  PSD 
increment.  Accordingly,  tlu;  Petitioner 
reijnested  that  the  liPA  reipiire  Arizona 
either  to  entirely  remov  e  K  18-2-;t  1()(H) 
iind  (C)  from  the  SIP  or  to  revi.se  the  rule 
so  that  affirmative  defen, ses  an;  not 
available  to  a  single  .source;  or  any  small 
gioup  of  sourc(;s  that  has  the;  ])ot(;ntiaI 
to  cause;  au  e;xe;e;eel<me:e;  eif  the  NAAQS 
Se;e;e)nel,  the;  Petitie)ne;r  a.s.sortoel  that 
the  in-ewi.siem  applie:ahle  tei  .startu])  anel 
shutdeiwn  i)e;rie)els  (Rl8-2-81()((;))  ele)e;.s 
neit  incluele  ;m  expliedt  re;epiire;me;nt  for 
a  soure:e  .se;e;king  te;  e;stahli.sh  an 
affirmative;  elefense;  tei  jneivo  tluit  “the 
e;xe:e;.ss  emi.ssieins  were;  imt  jijirt  of  ;i 
re;e:urring  patte;rn  inelie:iitive  eif 
inaele;e|uate  ele;.sign.  operatiem,  eir 
maintenane:e;.”  The  Pe;titie)ne;r  jnovieleel 
a  table  sjK;cifie;allv  e.'onijiaring  the 
ineivisiems  in  Rl8‘-2-81()((:)  against  the 
El  A  s  ree:e)mmenele;el  e;rite;ria  in  the;  1999 
SSM  Cuielanex;  to  show  that  R18-2- 
81()(C)  eleieis  not  e:ontain  a  .sp(;e:ifie: 
preivisiem  tej  aelelress  this  re;e;e)mmeneleel 
criterion  ami  stateel  that  the  rule  slum  I  el 
he;  re;vise;el  tei  re;e|uire;  sue:h  a 
dememstratiem. 
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h.  1  he;  Ivi’A’s  Evahiatiem 

'riu;  EPA  eli.sagree;s  with  the; 
Pe;titione;r’s  exinteaitieni  tluit  no 
affirmative  elefense;  provisiems  ;ire; 
j)e;rmi.ssihle;  in  SlPs  uneler  the;  CAA.  As 
explaine;el  in  meire;  eletiiil  in  .seediem  IV 
of  this  notie:e;,  the  EPA  interjirets  the 
CAA  to  alleiw  affirmative  elefeiuse 
Iirewisiems  for  malfunctieins.  Sei  lemg  as 
the.se;  ])re)visie)ns  <ire;  narreiwly  elniwn 
anel  exm.sistemt  with  the;  CAA.  as 
n;emmme;nele;el  in  the  EPA’s  giiiehmex;  feir 
aflirnuitive  elefense  provisiems  in  SlPs, 
the  EPA  he;lie;ves  that  states  may  ele;e;t  to 

'“■'I’otilion  ill  21), 


have  ciffirmative  ele;fe;n.si;  jirovisions  for 
nuilfimctions. 

With  re;.s|K;e;t  to  the;  potiaitial  air 
(piality  impaeds  of  ;i  "single;  .se)nre:e;  or 
snuill  group  of  .sourci;s.”  the;  EPA 
he;lie;vi;.s  that  Rl8-2-:f  10  .sati.sfie;.s  the 
st.itutory  ri;eiuiri;me;nts  ;is  inti;rpre;te;el  in 
the;  EPA  guieliince.  Rule;  R 18-2-8  It) 
spi;e;ifie;s  five  tyj)e;s  of  stanelarels  or 
limitations  for  which  affirmative; 
ilefen,se;.s  are  not  avaihihle  uneler  the;  rule; 
■  anel  ine;Iuele;s  iiinong  those  five  ty])e;s: 
stanelarels  or  limitations  emntainial  in 
any  PSD  or  NSR  pe;rmit  issueel  hv  the; 
EPA:  .stcinelarels  or  limitations  inclueleel 
111  a  P.SD  j)e;rmit  issueal  by  the;  ADEQ  to 
1  me;i;t  the  re;epiire;ment.s  of  R18-2- 
400(A)(.''))  (Permit  Reepiireanents  for 
Soure:e.s  Le)e:ateel  in  Attainimait  anel 
Unchi.ssifiahh;  Areas);  anel  standards  or 
limitations  e.emtaiueel  in  Rl8— 2— 71.'j(F) 

(  Stanelarels  of  Performam.e  for  Existing 
Primary  Copjjer  Sme;lter.s;  Site-sj)e;e:ific^ 
Re(iuireme;nt.s")  (Rl8-2-;flO(A)).  Thus. 

Ill)  e;xi.sting  jnimary  e;e)pj)e;r  .snu;lti;r 
suhje;id  to  eanission  stauehirels  or 
limitations  unele;r  Ri 8-2-71. '5(F)  may 
s{;e;k  ;m  affirnuitive  elefeiuse  for  any  ' 
emi.ssions  in  e;xe:i;.s.s  of  tho.se  provisions, 
anel  like;wise;  no  nuijor  steitionarv  .soure;e; 
snhjead  to  ])e;rmit  eainelitions  ele;signeel  to 
l)re)te;ct  the;  PS13  ine;ri;me;nts  in  ii  PSD 
liermit  i.ssueal  by  ADEQ  or  the;  EPA  nuiv 
se;e;k  em  affirnuitive;  elefeiuse;  for  ;iny 
emi.s.sions  in  e;xe;e;.s.s  of  tho.se;  j)e;rmit 
conelitions.  Existing  e:opper  .sme;lters  are. 
to  the;  EPA’s  knowlealge;,  the;  only 
sonre;e;s  uneler  ADEQ  jnri.selie:tioii  tluit 
luive;  the  ])oti;ntial  to  ceiiise  an 
e;xe:eeelane:e;  of  the  NAAQS.  anel 
n;eiuireme;nts  te)  |ue)tee;t  the;  PSD 
im:reane;nts  are;  impleamaiteal  e;ntirelv 
through  PSD  i)e;rmits  i.ssueei  by  state's 
anel  the;  EPA.  Ace;e)relinglv,  the  e:le;ar 
exe:lusion  e)f  the.se  stanelarels  anel 
limitations  fremi  the  .iffirmative  defense 
preivisions  in  Rl 8-2-81  ()  aele;eiuate;lv 
aelelre.s,se;s  the  EPA’s  ce)ne:ern.s  with 
resjjead  te)  peitential  violations  e)f  the 
NAAQS  eir  PSD  ineaemeaits. 

Udth  rt;spe;e;t  te)  other  e;mi.ssie)n 
stanelarels  e)r  limitatie)ns  (/.e;.,  the)se  ne)t 
spee:ifie:cilly  e;xe;luele;el  fre)m  e:e)vercige 
unelei  the;  rule),  Rl8— 2— .81 0  re;e]uire;.s 
each  .se)ure;e;  se;e;king  te)  e;st;ihli.sh  au 
affii  Illative;  ele;te;nse;  tei  ele;nie)nstr:ite; 
iiinemg  other  things,  that  “|el|uring  the 
pe;rioil  eii  e;xe;e;.ss  lani.ssions  the;re;  wi;re; 
lie)  exe;e;e;elane;e;s  e)f  the;  re;le;v<nit  amhient 
air  epiality  stauehirels  *  *  *  that  eamlel 
he;  eittrihuteel  te)  the;  e;mitting  .soiire  e*’’  ■ 

(Rl8-2-81t)(13)(7),  (C)(1)(f)).  Tho  state’s  , 

olectu)!!  te)  i)re)viele;  sne:h  an  .iffirmative  j 
ele;fe;n.se;  contingent  upon  ;i  , 

ele;nie)n.stratie)n  by  the;  ,se)ure;e;  that  the;re;  , 
we;re:  lu)  e;xe;e;e;elane:e;s  e)f  the;  rele;vant  i 
amhient  air  epiality  stanelarels  ehiring  the 
relevant  ])eaie)el  tluit  e.euilel  he;  iittrihute;el 
to  the;  emitting  .se)ure;e;  re;a.se)nahlv  ( 


a.s,sure;s  that  the;.se;  affirnuitive;  ele;fe;n.se 
J)ie)vi.sie)iis  will  iieit  e:re;ate;  ine:e;ntivi;s  to 
eanit  ;it  higher  levels  eir  inte;rfe;re;  with 
attainme;nt  <niel  iiunnte;iume:e;  of  the; 
NAAQS.  As  ele;.se:rihe;el  in  .se;e;tie)n  VII  H 
of  this  ne)lie;e;.  the;  EPA  e:e)n.siele;r.s  this 
type;  e)f  re;e|nireaneait  an  ae;e;e;pt<ihle; 
alternative;  ai)pre)ae:h  to  aelelre;,ss  the 
e;e)ne:e;rn  eif  se)ure:e;s  or  small  greuijis  eif 
^  ,se)ure;e;.s  that  eioulel  aelve;r.se;lv  impae;t  the 
NAAQS  eir  PSD  ine:re;nie;nt.s  through 
e;xe;e.s,s  e;nii.ssie)n.s. 

Se;e:e)nel.  with  re;.spe;ed  to  the; 
Petitiemer’s  assertiem  that  Rl  8-2-810 
shemlei  he;  re;vi.se;el  te)  re;e|uire  ei 
ele;nie)nstratie)n  that  e;xe;e;.ss  e;nii.s.sie)n.s 
ehiring  startup  eir  shutelowii  are;  not  part 
of  a  reieairring  pattern  iuelie:ative;  eif 
iiiadeiepiate  eleisign.  eiperation.  or 
nuiintenance.  it  is  not  nee:e;s.sary  tei  reae:h 
this  i.ssiie.  lnste;ael,  the;  EPA  is  preiposing 
te)  ineielify  its  interpretation  of  the  CAA 
with  re;spe;ed  tei  affirnuitive;  elefen.si;s  for 
stcirtup  anel  shuteleiwn  to  eliiiiiiiiite  the; 
re;ce)ninie;nele;el  e:rite;ria  fbr  .sue;h 
preivisiems  as  artie:ul;ite;el  in  the;  1t)9t) 
SSM  (;uielaiie:e;  anel  to  finel.  inste;ael.  that 
all  alfirnuitive;  elefense  preivisiems  feir 
planneel  steirtup  eiiiel  shuteleiwn  peirieiels 
are;  neit  ajijireipriate  feir  SIP  preivisiems 
uneler  the;  CAA.  As  eli.se;n.s.se;el  in 
se;e;tie)n.s  IV  anel  VII.C  eif  this  neitieie.  the; 
EPA  he;lie;ve;.s  tluit  affirnuitive;  ele;fe;n.se; 
lirovisiems  are;  appreiprieite;  in  SlPs  feir 
nuilfimediems  hut  iieit  feir  steirtup  anel 
shuteleiwn. 

e;.  I  he;  EPA’s  Preipeis.il 

The;  EPA  pre)pe)se;.s  tei  ele;nv  the 
1  (;litie)n  with  re;spe;e;t  tei  the;  :irgume;nts 
e:e)ne;erning  ADEQ’s  affirmative;  elefense; 
preix’isiems  feir  nuilluiie.diems  in  R18— 2— 
81()(n).  Feir  the;  rea.sems  pre)viele;el  above 
anel  in  our  jireviems  apjiroval  eif  Rl  8-2- 
810  into  the;  Arizema  SIP,';'"  the  EPA 
he;lie;ve;.s  that  the;se;  affirmative;  ele;fe;n.se 
provisions  are;  e:emsi.ste;nt  with  the; 
r(;e|uire;ments  of  the;  CAA. 

\Vith  re;.spe;e:t  tei  the;  arguments 
ce)ne;erning  ADEQ’s  affirmatix  e  ele;fe;iuse; 
preivisiems  for  startuji  anel  shuteleiwn 
Iierieiels  in  Rf  8-2-81  t)(C).  heiwe;ve;r.  the; 
EPA  pre)pe)se;.s  tei  grant  the;  Petitiem 
he;can,se;  Rl 8-2-81 0(C)  is  iimeiiusi.stent 
with  the  re;eiuire;me;nts  eif  CAA  .se;e;tie)ns 
110(a)(2)(A).  11 0(a)(2)(C).  anel  802(k).  as 
we;ll  iis  CAA  se;e;tiem.s  118  anel  804.  The> 
EPA  helieveis  that  a  SIP  provision 
ostahlishing  an  .iffirmative  elefense  feir 
planne;el  startup  auel  shuteleiwn  iierieiels 
IS  sulustantially  inaele;e]uate;  to  e;eimply 
with  CAA  re;e]uire;me;nt.s.  Feir  the.se; 
re;a,sem.s.  the;  I-IPA  is  preipeising  tei  i.ssue; 
a  SIP  e;all  with  re;s|)e;e:t  tei  R 18-2-81 0(C). 


lili  l-K  4«()H,t  ill  4Hllft7  (.S(!|)t.  18.  21)01) 
rule;  iipimiviiif.  KlH-2-;ill)  into  Aiizoim  .Sll>). 
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2.  Arizona:  Mari(;t)|)a  County 
a.  PelitioiuM  's  Analysis 

The  Fetitioner  ol)ji!(:t(!(l  to  two 
provisions  in  tlui  Maricopa  C.ounty  Air 
i’olintion  (iontrol  Regulations  that 
provide  aHirmative  delen.ses  lor  excess 
emissions  during  maltnnctions 
(Maricopa  County  Air  Pollution  C.ontrol 
Regulation  8.  Rule  140.  §401)  and  for 
excess  emi.ssions  during  startup  or 
shutdown  (Maricoi)a  ('.ounty  Air 
Pollution  ('.ontrol  Regulation  8.  Rule 
140.  §402).'’"  The.se  provisions  in 
Marico])a  (iounty  Air  Quality 
n(!l)artnient  (M(T\QD)  Ruh;  140  are 
similar  to  the  affirmative  defense 
))rovisions  in  ADEQ  R18-2-810. 

First,  the  Petitioner  as.serted  that  the 
affirmative  defense  provisions  in  Rule 
140  are  prohlematii:  for  the  same 
reasons  identified  in  the  Petition  with 
respect  to  ADEQ  Rl  8-2-810. 
.Specifically,  the  Petitioner  argued  that 
affirmative  defenses  should  not  he 
allowcid  in  any  SIP  and.  alternatively, 
that  to  the  (ixtent  affirmative  defen.ses 
are  permissihle.  the  provisions  in  Rule 
140  addressing  exceedanciis  of  the 
amhient  standards  an?  "inappro])riately 
l)ermi.ssive  and  do  not  comj)ly  with  EPA 
guidance.”  Accordingly,  the 
Petitioner  r(K]uest(;d  that  the  EPA 
r(!(]uir(!  Arizona  and/or  M(',AQD  (uther 
to  (Mitindv  remove  these  provisions  from 
the  .SIP  or  to  revise  them  .so  that  they  an; 
not  available  to  a  single  sourc(i  or  small 
group  of  sources  that  has  tlu;  i)otential 
to  cau.se  a  NAAQ.S  exccuidance.  .Second, 
the  Petitiomu'  a.sserted  that  the 
provisions  for  startup  and  shutdown  in 
Rule  14(1  do  not  include  an  exjjlicit 
retiuinanent  for  a  sourc(i  seeking  to 
establish  an  affirmative  defense!  to  prove 
that  “the  exce.ss  emissions  in  (piestion 
were  not  part  of  a  n!curring  ])attern 
indicative  of  inadiHiuate  design, 
operation,  or  maintenance.”  The 
Petitioner  argued  that  Rule  140  should 
1h!  revised  to  re(|uire  such  a 
demonstration. 

h.  The  EPA’s  Evaluation 

First,  with  re.s])ect  to  the  ])otential  air 
(juality  impacts  of  a  “single!  se)ure:e!  e)r 
small  gre)up  e)f  soure:e!S."  the  EPA 
l)e!lieve!s  that  M(iAQD  Rule  140  .satisfies 
the  .stiitute)ry  re!e|uire!me!nt.s  as 
interprete!ei  in  the  EPA’s  guielane:e.  Rede 
140  .spe!e:ifies  fe)ur  types  e)f  stanehirels  eu' 
limitatie)ns  fe)r  whie:h  affirmative 
ele!fe!n.se!s  eire!  not  eivailahle!  uuele!r  the 
rule.  ine:lueiing  stanelarels  anel 
limitatie)ns  e:e)ntaine!el  in  ;my  Pre!ventie)n 
e)f  .Signifieiant  De!te!rie)riitie)n  (P.SD)  e)r 
Nenv  .Se)ure:e  Review  (N.SR)  permit 

I’ctilioii  at  2:t. 

'''-l’(Sili()ii  at  2:i. 


issueul  by  the  EPA.  anel  statielarels  anel 
limitations  ineihteletel  in  <i  P.SD  i)e!rmit 
issueul  hv  MCAQD  te)  meutt  the 
reuptiretmetnts  e)f  suhse!e;tie)n  808.1  (ed  e)f 
Rule  240  (Petrmit  Reuiuirements  I'etr  New 
Majetr  .Se)ttre:e!s  Anel  Miije)r  Me)elifie:iitie)ns 
Te)  I'ixisting  Mitjetr  .Se)ure:e!s)  (Ritle  140. 
se!e:tie)ns  108.8.  108.4).  'I’htis.  ne)  maje)r 
st.itietnary  se)ure:e!  stihjeu;!  te)  j)e!rmit 
e:e))ulitie)ns  elesignetel  te)  pre)te!e:t  the!  P.SD 
ine:re)ment.s  in  a  I’.SD  |)t!rmit  issueel  by 
MCAQD  e)r  the  EPA  may  .se!e!k  <m 
affirmative!  elefen.se  fe)r  emy  emi.ssieens  in 
e!xe;ess  e)f  theese  permit  e:e)nditie)ns.  Theuse 
pre)vi.sie)ns  aeleujuately  aelelreuss  the  EPA’s 
e;e)ne:e!rns  reegiireling  peetential  vieeliitieens 
e)f  the  P.SD  ine;re!ments. 

Rule  140  alse)  reuptires  eute;!)  se)ure:e! 
seeeking  te)  eustahlish  an  affirmative 
eleefense  te)  eleme)n.stnite.  ame)ng  e)ther 
things,  that  “lelluritig  the  pe!rie)el  e)f 
excess  e!mi.ssie)ns  theue  weue  lU) 
exe:ee!elane:es  e)f  the  relevant  atnhient  <iir 
epiality  stemelarels  *  *  *  that  t;e)ulel  he 
attriheeteel  te)  the  emitting  se)ure:e”  (Rule 
140,  se!e:tie)ns  401.7,  402.1(f)).  The  state’s 
eleuitie)!!  te)  pre)viele!  .sue;h  an  affirmcitive 
eleefen.se  continuant  nfyon  <) 
eleme)nstriitie)n  by  the  se)ure:e  that  theuu! 
we!re  ne)  e!xe:e!e!elane;e!s  e)f  the  re!le!vant 
amhient  air  e|Uiilitv  steinehirels  eluring  the 
re:le!Vimt  pe!rie)el  th;it  e:e)ulel  he  iittrihnteul 
te)  the  emitting  se)ure:e!  re!ii.se)n:ihlv 
cissurees  th;it  these  eiffirmeitive  ele!fe!nse!s 
])re)vi.sie)n.s  will  ne)t  eire.ite  ine;entive!s  te) 
eemit  at  higheer  leeveels  e)r  inte!rfe!re!  with 
eettainment  .mel  maintenane;))  e)fthe! 
NAAQ.S.  As  ele!se:ril)e!el  in  se!e:tie)n  Vll.H 
e)f  this  ne)tie:e.  the  hiPA  e;e)nsiele!rs  this 
ty|)e!  e)f  reuiuirement  an  ae:e;e!ptal)le! 
iilteunative!  ap])re)ae:h  te)  iielelre.ss  the 
e:e)ne:ern  e)fse)ure;e!s  e)r  small  gre)uj)s  e)f 
se)ure:e!s  thiit  e:e)ulel  aelverseelv  im])ae;t  the 
NAAQ.S  e)r  P.SD  ine:re!ments  thre)ugh 
exe.ess  emi.ssie)ns. 

.Se!e:e)nel.  with  i'e!.s])e!e;t  te)  the 
Pe!titie)ne!r’s  assertieui  that  MCAQD  Rule 
140  .she)ulel  he  reviseel  te)  reeejuire  a 
ele!me)nstratie)n  that  e!xe:e!ss  emi.s.sie)ns 
eluring  startup  e)r  .slnitele)wn  are  ne)t  part 
of  a  re!e:urring  i)citte!rn  indie:ative  e)f 
inaeleepiate  ele!sign.  e)pe!ri)tie)n,  e)r 
maintemmeu!,  it  is  ne)t  nee;e!.ssary  te)  reuie:!) 
this  issue.  Insteeiel,  the  EPA  is  pre)|)e)sing 
te)  me)elify  its  interpretatie)))  of  the  (iAA 
with  re!S])e!e;t  to  .iffirmative  elefenses  fe)r 
startup  anel  shuteleewn  te)  eeliminate!  the 
re!e;e)mme!nele!el  e:rite!ri;i  fe)r  sue:h 
l)re)visie)ns  as  artie;ulateel  in  the!  lOttO 
.S.SM  Cuielane:e!  ;mel  te)  finel,  insteuiel,  theit 
iill  iilfirmative  eleelense  pre)visie)ns  fe)r 
l)lanne!el  stiirtup  <mel  shutele)wn  pe!rie)els 
are  not  ;)i)pre)pri;ite!  fe)r  .SIP  ])i'e)visie)ns 
uneie!!’  the  ('AA.  As  elise:usse!el  in 
se)e:tie)ns  IV  ;mel  VII. (i  of  this  ne)tie:e!,  the! 
EPA  he:lieve!.s  that  affirmative  eledense 
])re)visie)ns  are  ap|)re)priate!  in  SIPs  for 
malfune;tie)ns  hut  ne)t  leer  startup  anel 
shutelown. 


e;.  The!  EPA’s  Preepeesal 

'I’he  EPA  pre)])e)se!s  te)  eleny  the! 

Petitie))!  with  re!spe!e;t  te)  the!  iirguments 
e:e)ne;e!rning  MfiAQD’s  iilfirmative 
elefemse  jereevisieens  leer  midfune:tie)ns  in 
Rule  140,  seu'.tie)!!  401.  k’e)r  the  reuiseens 
pre)viele!el  aheeve  iinel  in  e)ur  ])re!vie)us 
iip])re)val  e)f  Rule!  140  inte)  the  Arizeena 
SIP.'”'  the  Id’A  he!lie!ves  that  the!.se! 
iiffiruiiitive!  elefe!nse!  preevisieens  iire! 
e:e)nsiste!nt  with  the  re!e)uire!me!nts  e)f  the 
CAA. 

With  respeu’.t  te)  the  arguments 
e:e)ne:e!rning  ADEQ’s  affirmative  elefen.se 
pre)visie)ns  for  stiirtup  anel  shutelown 
perieiels  in  Rule  140.  seeitiem  402, 
lieiwever.  the  EPA  preijieises  te)  grant  the 
Pe!titie)n.  he!e;au.se  it  is  ine:e)nsiste!nt  with 
the  reuiuirements  e)f  (L^A  se!e;tie)ns 
110(a)(2)(A).  110(a)(2)(C).  anel  802(k).  as 
weill  as  CiAA  see:tie)n.s  118  anel  804.  The 
EPA  helieveis  that  a  SIP  pre)vision 
eistahlishing  an  affirmative  elefense  fe)r 
planneel  startup  anel  shuteleewn  perieeels 
is  siihstantially  inaeleeiuate  to  ceemply 
with  ('AA  reuiuireuiients.  l''e)r  the.se 
reuiseens.  the  EPA  is  i)re)pe)sing  te)  i.ssue 
a  .SIP  e:iill  with  respeuit  to  Miirie:e)])ii 
('e)untv  Air  Pe)lhitie)n  (u)ntre)l  Reigulatie)!) 
8.  Rule  140.  §402. 

8.  Arize)na:  Pima  (',e)unly 
a.  Pe!titie)ne!r’s  Aiiiilysis 

The  Petitie)!))!!'  ohjeeiteel  to  a  jirovision 
in  the  Pima  Countv  Department  of 
I’invironmental  Quality’s  (PCDEQ)  Rule 
700  that  pertains  to  eiiiidreiemeut 
elise:retiou. Quoting  from  ])iiragriiph 
(D)  e)f  Rule  700,  whie:h  provieles  that 
“Itllie  ('.emtreil  Officer  iiiav  elefer 
])re)see;ution  eif  a  Notieie  e)f  Violation 
issueel  feir  an  exe:e!eelane;e  of  a  ceuitreil 
.standarel  if  *  *  *”  certain  eiemelitiems 
are  met.  the  Petitioner  argueel  that 
amhiguity  in  this  preivisiem  e;oulel  he 
e:onstrueel  to  preuduele  e!nfe)re:eme!nt  by 
the  EPA  e)r  e:itizens.  The  Petitieuier 
reupieisteel  that  the  EPA  reuiiiire  the 
P(iDEQ  anel/or  Arizema  to  reivise  this 
])re)visie)n  to  make  cleuir  that  a  deeasiem 
l)y  the  Pima  County  Cumtrol  Offieier  neit 
te)  enfbre:)!  uneler  the  rule  we)iilel  iu  ne) 
w!iy  ciffe!e;t  e!nfore:ement  by  the  El'A  e)r 
entizems. 

1).  The  EPA's  Evahuition 

The  EPA  eli.sagrees  with  the 
Pe!titie)ne!r’s  assertion  that  Rule  700 
eireiateis  cimhiguitv  tluit  e:e)ulel  hei 
e:e)n.striie!el  te)  preuiluele  e!nie)re:e!me!nt  by 
the  EPA  e)r  thre)Ugh  a  e:itize!n  suit. 
Paragraph  (D)  e)f  Rule!  700  states  that 
“|t|he!  e:ontre)l  e)fficer  me/v  elefer 
pre).se!e;utie)n  e)f  a  Neetice  e)f  Violatieen 

'■".S'l'c.  117  FK  .S4<).'>7  (Alio.  27.  21102)  (iiiinl  riili! 
:i|i|)i()ving  Rule;  140  into  Arizon.i  .SIP). 

'■"Peilition  ;it  2.1-24. 
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issued  for  an  excecalance  of  a  control 
standard  if'  four  specific  conditions  are 
met  (I’fiDFQ  Ride  706,  paragrajih  (D), 
einjihasis  added).  Ride  706  does  not 
address  the  1'3’A  or  citizen  enforcement 
in  any  way  and  on  its  face  does  nothing 
to  ])reclude  enforcement  hy  the  El’A  or 
through  a  citizen  suit.  Even  with  respect 
to  the  I’dlEQ’s  authorities,  the  rule 
authorizes  hut  does  not  reiiuire  the 
(iontrol  (Ifficer  to  defer  jirosecntion 
where  the  identified  criteria  are  met. 

c.  The  EPA’s  Proposal 

'I’he  EPA  proposes  to  deny  the 
Petition  with  resjiect  to  P(3iEQ  Rule 
706.  The  EPA  believes  that  the 
provision  regarding  enforcement  in 
paragraph  (D)  of  this  rule  clearly  ajiplies 
only  to  the  PCDEQ  Control  Officer  and 
could  not  reasonahly  he  read  hy  a  court 
to  foreclose  enforcement  hy  the  EPA  or 
through  a  citizen  suit  where  the  PCDEQ 
Control  Officer  elects  to  exercise 
enforcement  di.scretion.  The  EPA 
solicits  comment  on  this  issue,  in 
particular  from  the  State  of  Arizona  and 
from  the  PCDEQ.  to  assure  that  there  is 
no  misunderstanding  with  resjiect  to  the 
correct  interpretation  of  Rule  7()(). 

K.  Affected  Stdtcs  in  EPA  /legion  A' 

1.  Alaska 

a.  I’etitioner’s  Analvsis 

The  Petitioner  objected  to  a  provision 
in  the  Alaska  SIP  that  jirovides  an 
excuse  for  “imavoidahle”  excess 
emissions  that  occur  during  SSM 
events,  including  startnj).  shutdown, 
.scheduled  maintenance,  and  “uii.sets” 
(Alaska  Admin,  ('.ode  tit.  18 
§  .'10.240). The  ])rovision  provides: 
“Exce.ss  emissions  determined  to  he 
imavoidahle  under  this  section  will  he 
excu.sed  and  are  not  subject  to  penalty. 
This  section  does  not  limit  the 
dejiartment’s  jiower  to  enjoin  the 
emission  or  require  corrective  action.” 
The  Petitioner  argued  that  this  jirovision 
excn.ses  excess  emissions  in  violation  of 
the  CAA  and  the  EPA's  SSM  Policy, 
which  require  all  such  emissions  to  he 
treated  as  violations  of  the  applicable 
.SIP  emi.ssion  limitations.  The  Petitioner 
further  argued  that  it  is  unclear  whether 
the  provision  could  he  interpreted  to  bar 
enforcement  actions  brought  hv  the  EPA 
or  citizens,  because  it  is  drafted  as  if  the 
state  were  the  .sole  enforcement 
authority.  Finally,  the  Petitioner  ])ointed 
out,  the  provision  is  worded  as  if  it  were 
an  affirmative  defense,  hnt  it  u.ses 
criteria  for  enforcement  discretion. 


'■'■'t’otition  at  18-21). 


1).  'file  EPA’s  Evaluation 

The  EPA  interprets  Alaska  Admin. 

(iode  tit.  18  (^.60. 240  as  |)roviding  an 
affirmative  deien.se  under  which  excess 
emissions  that  occur  during  certain  .S.SM 
events  may  he  “excu.sed”  if  the  reipiisite 
showing  is  made  hy  the  source.  This 
lirovision  is  suh.stantially  inadequate  for 
three  rea.sons.  First,  |)rovisions  tliat 
allow  a  state  official’s  decision  to  bar 
kd’A  or  citizen  enforcement  are 
imiiermissihle  under  the  (lAA.  Although 
Alaska  Admin,  (lode  tit.  18  50.240 

states  that  it  “does  not  limit  the 
(iopdrtinnnt’s  power  to  enjoin  the 
emi.ssion  nor  reijuire  corrective  action” 
(emjihasis  added),  it  also  slates  that 
“lejxcess  emissions  determined  to  he 
unavoidable  under  this  section  will  he 
excused  and  are  not  subject  to  penalty.” 
'file  net  effect  of  this  language  apjiears 
to  bar  the  EPA  and  the  public  from 
seeking  injunctive  relief.  Moreover,  the 
provision  is  amhignous  as  to  whether 
the  EPA  or  the  jmhlic  could  imrsue  an 
action  for  civil  penalties  if  they 
disagreed  with  the  .state  official’s 
determination  that  exce.ss  emissions 
were  unavoidable. 

.Second,  as  explaineil  more  fully  in 
sections  IV. 11  and  VII. (’,  of  this  notice, 
the  EPA  believes  that  affirmalive 
defense  provisions  that  ap])ly  to  start iq), 
shutdown,  or  maintenance  events  are 
inconsistent  with  the  re{|nirements  of 
the  (iAA.  ('.onseiiuently.  Alaska  Admin, 
(lode  tit.  18  (j  50. 240,  which  applies  to 
excess  emissions  that  occur  during 
slartuj),  shutdown,  and  .scheduled 
maintenance,  is  inqiermi.ssihle  for  this 
reason  as  well. 

P'inally.  while  the  EPA  continues  to 
believe  that  affirmative  defense 
provisions  apjdying  to  malfunctions  can 
lie  consi.stent  with  the  (]AA.  as  long  as 
the  criteria  set  forth  in  the  .SSM  Policy 
are  carefully  adhered  to  (as  explained  in 
more  detail  in  .sections  IV. B  and  VII. B  of 
this  notice),  the  criteria  in  Ala.ska 
Admin,  (lode  tit.  18  §  50.240  are  not 
sufficiently  similar  to  tho.se 
recommended  in  the  EPA’s  .SSM  Policy 
to  assure  that  the  affirmative  defense  is 
available  only  in  ajipropriatelv  narrow 
circum.stances.  The  EPA  acknowledges 
that  the  S.SM  Poliev  is  onlv  guidance 
concerning  what  tyjies  of  .SIP  provisions 
could  he  consi.stent  with  the 
re(|inrement.s  of  the  (iAA.  Nonetheless, 
through  this  rulemaking,  the  EPA  is 
jiroposing  to  determine  that  Ala.ska 
Admin,  (iode  tit.  18  ^  50.240  does  not 
include  criteria  that  are  sufficiently 
robust  to  (pialify  as  an  acceptable 
affirmative  defen.se  provision  for 
malfunctions  (/.e.,  iqi.sets).  For  example, 
the  defense  available  in  Alaska  Admin, 
('.ode  tit.  18  §50.240  is  not  limited  to 


excess  emi.ssions  cau.sed  by  sudden, 
imavoidahle,  breakdown  of  technology 
beyond  the  control  of  the  owner  or 
operator.  .Similarly,  the  provision 
contains  neither  a  statement  that  the 
defense  does  not  ajiplv  in  situations 
where  a  single  source  or  small  group  of 
.sources  has  the  iiolential  to  cause  an 
exceedance  of  the  NAAQ.S  or  P.SD 
increments  nor  a  requirement  that 
sources  make  an  after-the-fact  showing 
that  no  such  exceedance  occurred. 
Accordingly,  the  EPA  agrees  with  the 
Petitioner’s  contention  that  the 
jirovision  is  suh.stantially  inadeijuate  to 
.satisfy  the  requirements  of  the  (lAA. 

c.  The  EPA’s  Projiosal 

'file  EPA  proposes  to  grant  the 
Petition  with  respect  to  Ala.ska  Admin, 
('.ode  tit.  18  §50.240.  The  provision 
applies  to  startup,  shutdown,  and 
maintenance  events,  contrary  to  the 
EPA’s  inter])retation  of  the  CAA  to 
allow  such  affirmative  defen.ses  only  for 
malfunctions.  Additionally,  the  section 
of  Ala.ska  Admin.  Code  tit.  18  §50.240 
ai)])lying  to  “upsets”  is  inadeipiate 
hecau.se  the  criteria  referenced  are  not 
sufficiently  similar  to  those 
recommended  in  the  EPA’s  .S.SM  Policy 
for  affirmative  defense  provisions 
applicable  to  malfimctions.  Thus,  the 
jirovision  is  inconsi.stent  with  the 
reipiirements  of  ('.A  A  sections 
110(a)(2)(A).  110(a)(2)(C),  and  302(k). 
Moreover,  the  provision  appears  to  bar 
the  EPA  and  citizens  from  seeking 
penalties  and  injunctive  relief.  As  a 
result.  Alaska  Ailmin.  ('.ode  tit.  18 
§50.240  is  inconsistent  with  the 
fundamental  reiiuirements  of  (T\A 
.sections  113  and  304.  For  these  rea.sons, 
the  EPA  is  pro])o.sing  to  find  that  the 
provision  is  substantially  inadequate  to 
meet  CAA  requirements  and  projioses  to 
issue  a  .SIP  call  with  respect  to  the 
provision. 

2.  Idaho 

a.  Petitioner’s  Analysis 

The  Petitioner  objected  to  a  provision 
in  the  Idaho  .SIP  that  ajijiear.s  to  grant 
enforcement  di.scretion  to  the  state  as  to 
whether  to  impo.se  penalties  for  excess 
emissions  during  certain  .S.SM  events 
(Idaho  Admin.  Code  r.  58.01.01.131).'”'’ 
The  ])rovi.sion  provides  that  “|t|he 
Dejiartment  shall  consider  the 
sufficiency  of  the  information  submitted 
and  the  following  criteria  to  determine 
if  an  enforcement  action  to  impose 
])enaltie.s  is  warranted  *  *  *.”3'he 
l^ititioner  argued  that  this  provision 
could  he  interpreted  to  give  the 
Department  authority  to  decide  that 
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enforcement  is  not  warranted  l)y 
anyone,  thereby  precluding  action  by 
the  FI’A  and  citizcms  for  civil  penalties 
or  injunctive  relied. 

1).  The  FFA's  Kvahiation 

The  FFA's  .S.SM  I’olicy  inter|)ret.s  the 
(;AA  to  allow  states  to  elect  to  have 
appropriately  drawn  SIF  provisions 
addressing  the  exercise  of  enforcement 
discretion  hv  state  |)ersonnel.  As  the 
Feditioner  recognized.  Idaho  Admin, 
(iode  r.  .'>8.01.01.131  a])pears  to  lx;  a 
.statement  of  enforcemient  discretion, 
and  it  dedineates  factors  that  will  he 
considered  by  the  D(!partment  in 
determining  whether  to  pursue 
enforcement  for  violations  due  to  excess 
emi.ssions.  .Snh.section  101.03  of  the 
provision  clearlv  states  that  “jalnv 
decision  hv  the  Department  *  *  *  shall 
not  excuse  the  owner  or  operator  from 
comjjliance  with  the  relevant  emission 
.standard."  There  is  no  language 
suggesting  that  the  De])artment's 
determination  to  forgo  .state  enforcement 
against  a  source  would  in  anv  way 
])reclnde  the  FFA  or  the  piihlic  from 
demonstrating  that  violations  occurred 
or  from  taking  enforcement  action, 
(ionsecpumtlv.  the  FFA  Ixdieves  the 
provision  is  consistent  with  the 
r(Xjnirem(;nts  of  the  (i.AA. 

c.  The  FFA's  Fro|x)sal 

The  Id’A  i)ro|x)ses  to  (hmv  the 
Fetition  with  respect  to  Idaho  Admin. 
Code  r.  '>8.01.01.131.  The  FFA 
interpnds  this  i)rovision  to  allow  both 
the  FFA  and  the  i)ublic:  to  .seek  civil 
]x‘nalti(!s  or  injuiudive  relief,  regardle.ss 
of  how  the  .state  chooses  to  e.xerci.se  its 
enforcement  di.scndion.  The  FFA 
.solicits  comments  on  this  issue,  in 
|)articular  from  the  State  of  Idaho,  to 
assiin;  that  there  is  no  misunder.standing 
with  respect  to  the  cornxd  interpretation 
of  Idaho  Admin.  Code  r.  ,'>8.01.01.131. 

3.  (Iregon 

a.  Fetitioner's  Analysis 

The  Feditioner  objected  to  a  provision 
in  the  Oregon  .SIF  that  grants 
enforcement  discretion  to  the  state  to 
pursue  violations  for  excess  emi.ssions 
during  certain  .S.SM  events  (Or.  Admin. 
R.  340-028-1  d.'lO).”'^  The  provision 
j)rovides  that  “|i]n  detcM  inining  if  a 
period  of  exc<!.s.s  emissions  is  avoidable, 
and  whether  enforcement  action  is 
warrant(xl.  the  Department,  based  n|)on 
information  submitted  by  the  owner  and 
or  o]X!rator.  shall  consider  whether  the 
following  critiiria  are  met  *  *  *."  The 
F(ditioner  argnixl  that  this  |)rovi.sion 
could  he  interpreted  to  give  the 
Department  authority  to  decide  that 


enforcement  is  not  warranted  by 
anyone,  thereby  precluding  action  by 
the  FFA  and  citizems  for  civil  penalti(!s 
or  injunctive  relied. 

h.  The  FFA's  Fval nation 

After  th(!  Fedition  was  filed,  the 
provision  of  the  Oregon  .SIF  citixl  by  the 
Fetitioner  was  nxxxlified  and  revi.sed  bv 
the  state  and  was  snhmittexl  to  the  l‘]FA 
as  part  of  a  .SIF  nevision.  Tlu;  FFA 
a|)prov(xl  the  .SIF  revision  on  Diecemher 
27,  201 1 .  The  |)rovi.sion  has  lxx;n 
recodified  and  revi.sed  at  Or.  Admin.  R. 
340-21 4-()3.'>().  The  ])rovision  as 
recodified  ]>rovide.s  that  "|i|n 
determining  whether  to  take 
enforcement  action  for  excess 
emi.ssions,  the  Dcipartment  considers, 
ba.sed  n]X)n  information  submitted  hv 
the  owner  or  ojxM'ator,"  a  list  of  factors. 

rhe  FFA's  .S.SM  Foliev  interi)rets  the 
(]AA  to  allow  states  to  (d(x:t  to  have  .SIF 
provisions  that  ]X!rtain  to  the  exercise  of 
enforcement  discretion  by  state 
jxM'sonnel.  As  rm'ised  by  Oregon  and 
api)rov(!d  by  the  FFA  into  the  Silk  Or. 
Admin.  R.  340-21 4-()3.'>()  is  ])lainly  a 
statenxmt  of  enforcement  discretion, 
and  it  delineates  factors  that  will  he 
considenxl  by  tlx;  Department  in 
determining  whether  to  piirsiK!  state 
(Miforcement  for  vi{)lations  of  the 
applicable  .SIF  (xiiission  limitations  due 
to  excess  emissions.  Tlxiie  is  no 
language  in  this  ])rovision  suggesting 
that  the  Department's  (hdiuinination  to 
forgo  enforcement  against  a  .sonrci! 
would  in  any  way  preednde  the  FFA  or 
the  ])uhlic  from  demonstrating  that 
violations  occurred  and  taking 
enforcement  action.  (x)nse(]U(!ntly,  the 
FFA  believes  the  current  .SIF  provision 
is  consistent  with  the  nxpiirements  (d 
the  CAA. 

c.  The  FFA's  Fro]X).sal 

The  FFA  ])ropo.ses  to  (hmy  the 
Fetition  with  respixd  to  Or.  Admin.  R. 
340-028-1 4.'>0.  This  ])rovision  has  since 
Ixxm  rec(xlifi(xl  and  a])])rov(xl  bv  the 
FFA  at  Or.  Admin.  R.  340-214-03.'>0. 
Th(!  FFA  int(!rpnds  tlx;  nxxxlified 
provision  to  allow  both  the  FI^A  and  the 
public  to  .seek  civil  ptmalties  or 
injunctive  ndief,  regardhiss  (d  how  the 
state  choo.ses  to  exercise  its  (mforceiiKMit 
di.scndion.  The  l']FA  .solicits  comments 
on  this  issue,  in  particular  from  the 
.State  of  Oregon,  to  assniH!  that  then;  is 
no  misunder.standing  with  respect  to  the 
correct  interpretation  of  Or.  Admin.  R. 
340-21 4-03.'>0. 


4.  Washington 
a.  Fetitioner's  Analysis 

The  Fi;titioner  objected  tc)  a  ])rovision 
in  the  Washington  .SIF  that  ])rovides  an 
excuse  for  “nnavoidahle"  (;xcess 
emissions  that  occur  during  certain  .S.SM 
events,  including  startu]),  shutdown. 
sch(;duled  maintenance,  and  “up.sets" 
(Wash.  Admin.  Code  173-400-1 07].'''-' 
The  ])rovision  ])rovide.s  that  ‘‘(elxcess 
(;missions  determined  to  be  unavoidable 
under  the  procedures  and  criteria  under 
this  section  shall  hi;  excused  and  are  not 
subject  to  ]x;nalty."  The  Fetitioner 
argu(;d  that  this  ])rovision  excuses 
(;xce.ss  emi.ssions  in  violation  of  the 
CAA  and  the  FFA's  S.SM  I'olicy,  which 
r(;quire  all  such  emissions  to  he  tr(;at(;d 
as  violations  of  the  applicable  .SIl’ 
emission  limitations.  The  Fetitioner 
further  argued  that  it  is  unclear  whether 
the  provision  could  be  inter])reted  to  bar 
enforcement  actions  brought  by  the  FFA 
or  citizens.  b(;canse  it  is  drafted  as  if  the 
state  were  the  sole  enforcement 
authority.  Finally,  the  Fetitioni;]'  jjointed 
out,  tin;  ])rovision  is  word(;d  as  if  it  were 
an  affirmativi;  defensi;,  hut  it  uses 
criteria  for  enforcement  discretion. 

1).  'I’he  FFA’s  l']valuation 

The  FFA  inter])rets  Wash.  Admin. 
Cixle  1 73-400-1 07  as  an  affirmativi; 
defense  under  which  exc.ess  emissions 
that  occur  during  certain  .S.SM  events 
can  lx;  “exc.used”  if  the  requisite 
showing  is  made  by  the  source.  This 
])rovision  is  substantially  inadequate  for 
four  rea.sons.  First,  ])rovisions  that  allow 
a  .state  official's  decision  to  bar  the  FFA 
or  citizen  enforcement  are 
im]>ermis.sihle  under  the  (;AA.  The 
Wash.  Admin.  Code  §  173-400-107 
provides  that  “|l|he  owner  or  operator  of 
a  .source  shall  have  the  burden  of 
]jroving  to  Ecology  or  the  authority  or 
the  decision-maker  in  an  enforcement 
action  that  excess  emi.ssions  were 
nnavoidabli;.”  This  language  makes 
clear  that  the  state’s  determination  is 
not  binding  on  the  FFA  or  the  public, 
becau.se  it  refers  to  other  authorities  and 
decision-makers  besides  the  state 
agency.  However,  the  ])rovi.sion  also 
states  that  ‘‘|e|xcess  emi.ssions 
determined  to  he  nnavoidahle  *  *  * 
shall  lx;  excused  and  ix)t  subject  to 
penalty."  This  language  could  be 
intei'iireted  to  preclude  tho.se  excess 
emissions  deemed  "unavoidable"  from 
being  considered  violations  of  the 
a])])licabli;  .SIF  emission  limitations,  and 
thus  it  could  ])reclude  enforcement  by 
the  I'iFA  or  through  a  citizen  suit. 

Second,  it  is  nnc.lear  whether  the 
affirmative  defensi;  a])])lies  only  to 
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actions  for  monetary  pmialties  or  could 
also  1)(!  used  to  bar  actions  seeking 
injunctive  relief.  Although  the  EPA 
h(!li(!ves  that  narrowly  drawn 
affinnative  defenses  are  pennittcul  under 
the  (;AA  for  inalfnnction  events,  as 
discnssiul  in  sections  IV. H  and  VII. 0  of 
this  notice,  the  EPA’s  interpriitation  is 
that  such  affirmative  (hdenses  can  oidv 
shield  the  source  from  monetary 
penalti(!.s  and  cannot  he  a  har  to 
injnnc:tive  relief. 

'I’liird,  as  explained  more  fnllv  in 
sections  IV. 13  and  VII. (i  of  this  notice, 
the  EPA  helieves  that  affirmative 
defense  provisions  that  apply  to  startu]). 
.shutdown,  or  maintenance  events  are 
inconsi.stent  with  tin;  reciuirements  of 
the  CAA  on  their  face,  (ionsecjuentlv. 
Wash.  Admin.  Code  §  17:3-400-1 07. 
which  a])plies  to  excess  emissions  that 
occur  during  .startup,  shutdown,  and 
.scheduled  maintenance,  is 
impermissihle  for  tins  rea.son  as  well. 

Finally,  while  the  EPA  continues  to 
believe  that  affirmative  defense 
provisions  applying  to  malfunctions  can 
h(!  consistent  with  the  CAA  as  long  as 
th(5  criteria  s(!t  forth  in  the  SSM  Policy 
are  candidly  adhered  to,  as  discussed  in 
sections  IV. 13  and  V11.13  of  this  notice, 
the  criteria  in  Wash.  Admin.  Code 
S  17:3-400-107  are  not  siifficientlv 
similar  to  those  recommended  in  the 
Id’A's  SSM  Policy  to  assure  that  the 
affirmative  defense  is  available  only  in 
ap|iropriatelv  narrow  circumstances. 

The  EPA  acknowledges  that  the  SSM 
Policy  is  only  guidance  concerning  what 
ty])es  of  SIP  jirovisions  could  he 
consistent  with  the  reijnirements  of  the 
CAA.  Nonethele.ss.  through  this 
rulemaking,  the  EPA  is  jiroposing  to 
determine  that  Wash.  Admin.  Code 
^  17:3-400-107  does  not  include  criteria 
that  are  .sufficiently  robust  to  (pialify  as 
an  acceptable  affirmative  defense 
jirovision  for  malfunctions  (i.e.. 
“ujisets").  For  example,  the  defense 
available  in  Wash.  Admin.  Code  ^17:3- 
400-107  is  not  limited  to  excess 
emissions  caused  by  sudden, 
imavoidahle.  breakdown  of  technologv 
beyond  the  control  of  the  owner  or 
operator.  Similarly,  the  jirovision 
contains  neither  a  statement  that  the 
defense  does  not  ajijily  in  situations 
where  a  single  source  or  small  group  of 
sources  has  the  potential  to  cause  an 
exceedance  of  the  NAAQS  or  PSD 
increments  nor  a  reipiirement  that 
sources  make  an  after-the-fact  showing 
that  no  such  exceedance  occurred.  As  a 
result,  the  EPA  believes  that  the 
provision  is  suhstantially  inadeijuate  to 
.satisfy  the  requirements  of  the  CAA. 


c.  The  EPA’s  Propo.sal 

The  EPA  proposes  to  grant  the 
Petition  with  res|)ect  to  Wash.  Admin. 
Ciode  1  7:3-400-1 07.  The  jirovision 
a])plies  to  .startup,  shutdown,  and 
maintenance  events,  contrary  to  the 
EPA’s  interpretation  of  the  CAA  to 
allow  such  affirmative  defenses  onlv  for 
malfunctions.  Furthermore,  the  section 
of  Wash.  Admin.  Code  §17:3-400-107 
a])plying  to  “np.sets"  is  inadeipiate 
because  the  criteria  referenced  are  not 
sufficiently  similar  to  those 
recommended  in  the  EPA’s  SSM  Policy 
for  affirmative  defen.ses  for  excess 
emissions  tine  to  malfunctions.  Finally, 
the  Jirovision  is  unclear  as  to  whether 
the  EPA  and  the  jinhlic  could  .still  .seek 
injunctive  relief  if  a  state  official  made 
a  determination  that  excess  emissions 
were  unavoidable.  As  a  result,  the  EPA 
believes  that  Wash.  Admin.  Code  §  17:3- 
400-107  is  inconsi.stent  with  the 
fundamental  reijiiirements  of  CAA 
sections  no(a)(2)(A),  1 10(aK2)(C),  and 
:302(k).  For  the.se  rea.sons,  the  EPA  is 
jirojiosing  to  find  that  the  jirovision  is 
suhstantially  inadeijnate  to  meet  CAA 
reijnirements  and  jirojio.ses  to  issue  a 
.SIP  call  with  resjiect  to  the  jirovision. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  /i’.Yef;ii//i'e  Ovchr  I2ff(i(i:  lU^giilalon' 
PUinning  and  Ihivicw  and  Hxccidivc 
Ordar  13563:  Improving  Ilogulolion  and 
Hoguhiiorv  Roviow 

Under  Executive  Order  12808  (.'38  F’R 
.'il7:3.'i.  October  4.  199:3),  this  action  is  a 
“significant  regulatory  action”  because 
it  raises  novel  legal  or  jiolicy  i.ssnes. 
Accordingly,  the  EPA  suhmitted  this 
action  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  under 
Executive  Orders  12800  and  l.'l.SO:!  (70 
F"R  .'3821,  lannary  21,  2011)  and  any 
changes  made  in  resjionse  to  OMB 
recommendations  have  been 
documented  in  the  docket  for  this 
action. 

li.  P(ij)or\vork  liodnction  Act 

This  action  does  not  imjio.se  any  new 
information  collection  burden.  'I'he 
EPA’s  jirojiosed  action  in  resjionse  to 
the  Petition  merely  reiterates  the  EPA’s 
interjiretation  of  the  statutory 
reijuirements  of  the  CAA  and  does  not 
reijuire  states  to  collect  anv  additional 
information.  To  the  extent  that  the  EPA 
jirojioses  to  grant  the  Petition  and  thus 
jirojio.ses  to  issue  a  SIP  call  to  a  state 
under  CAA  section  1  l()(k)(.^).  the  EPA  is 
only  jirojiosing  an  action  that  requires 
the  state  to  revise  its  SIP  to  comjily  with 
existing  reijuirements  of  the  CAA. 


C.  Uegukiton'  Ploxihilitv  y\(:t 

The  Regulatory  Flexibility  Act  (RF’A) 
generally  recjnires  an  agency  to  jirejiare 
a  regulatory  Ilexihilitv  analysis  of  anv 
rule  subject  to  notice-and-comment 
rulemaking  reijuirements  under  the 
Admini.strative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  ride  will  not  have  a  significant 
economic  imjiact  on  a  .substantial 
nnmlier  of  small  entities. 

After  considering  the  economic 
imjiacts  of  this  jirojiosed  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  imjiact  on 
a  suhstantial  numher  of  small  entities. 
Courts  have  interjireted  the  RFA  to 
require  a  regulatory  nexihility  analysis 
only  when  small  entities  will  he  subject 
to  the  requirements  of  the  rule.  Soe.  e.g., 
Michigan  v.  EPA.  21 :3  F.:3d  00:3  (D.C.  Cir. 
2()()()):  Mid-Tex  Elec.  Co-op.  Inc.  v. 

EEHC.  773  F.2d  :327  (D.C.  Cir.  1985). 

This  jirojiosed  ride  will  not  imjio.se  any 
requirements  on  small  entities.  Instead, 
the  jirojiosed  action  merelv  reiterates 
the  EPA’s  interjiretation  of  the  statntorv 
requirements  of  the  CAA.  To  the  extent 
that  the  EPA  jirojio.ses  to  grant  the 
Petition  and  thus  jirojio.ses  to  i.ssiie  a  .SIl^ 
call  to  a  state  under  CAA  section 
ll()(k)(5),  the  EPA  is  only  jirojiosing  an 
action  that  requires  the  state  to  revise  its 
.SB’  to  comply  with  exi.sting 
requirements  of  the  CAA.  The  EPA’s 
action,  therefore,  wiinlil  leave  to  states 
the  choice  of  how  to  revi.se  the  SIP 
Jirovision  in  qiie.stion  to  make  it 
consistent  with  CAA  requirements  and 
determining,  among  other  things,  which 
of  the  several  lawful  ajijiroaches  to  the 
treatment  of  exc.ess  emissions  during 
SSM  events  will  he  ajijilied  to  jiarticnlar 
.sources.  We  continue  to  he  interested  in 
the  jiotential  imjiacts  of  the  jirojiosed 
rule  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
imjiacts. 

D.  Unfunded  Mandates  liefonn  Act 

This  rule  does  not  contain  a  federal 
mandate  that  may  result  in  exjienditures 
of  SlOO  million  or  more  for  .state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  jirivate  .sector  in  any  one  year. 

The  action  may  imjiose  a  duty  on 


-"".Sniiili  indudt!  sniiill  l)usini!ss(!s.  siiiiitl 

(ir^ani/iitions.  and  sinatl  aovia  ninnntat 
jurisdictions,  l-’or  pnrposos  ot  assassin"  Ilia  iinpacis 
oflliis  nolicaon  small  antilias.  siuall  an/i/i  is 
datinad  as:  ( I)  small  luisinass  that  is  a  small 
industrial  antitv  as  datinad  in  lha  U.,S.  .Small 
linsinass  .Administration  (.SliA)  siza  standards  (saa 
i:i  CKK  l2l,L!iri);  (2)  a  small  <>ovarnmanlal 
jurisdiction  tlial  is  a  {>ovarnmanl  ol  a  city,  county, 
town,  scliool  district,  or  special  district  with  a 
population  ot  lass  than  .SO.IIOtl:  or  (2)  a  small 
oi'^anization  that  is  anv  not-lor-prolit  antarprisa  that 
is  indapandantly  ownad  and  oparatad  and  is  not 
dominant  in  its  tiald. 
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certain  state  governments  to  meet  tlieir 
existing  obligations  to  revise  their  .SlPs 
to  comply  with  (.AA  nHinirements.  The 
direct  costs  ol  this  action  on  states 
would  be  tho.se  a.ssociated  with 
j)rej)aration  and  suhmission  ol  a  SIP 
revision  hv  those  states  for  which  the 
KI’A  issues  a  ,S1P  call.  Fxamples  of  such 
costs  could  include  clevelopment  of  a 
.state  rule,  conducting  notice  and  piihlic 
hearing,  and  other  co.sts  incurred  in 
connection  with  a  SIP  submission. 

These  aggregate  costs  would  he  far  less 
than  the  SlOO-million  threshold  in  any 
one  year.  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  or 
20.'i  of  IIMRA. 

This  rule  is  al.so  not  sidiject  to  the 
re(|uirements  of  .section  203  of  IJMRA 
hecaii.se  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
regulatory  requirements  of  this  action 
would  apply  to  the  states  for  which  the 
FI’A  issues  a  ,S1P  call.  To  the  extent  that 
such  states  allow  local  air  districts  or 
planning  organizations  to  implement 
portions  of  the  state's  obligation  under 
the  (]AA.  the  regulatory  requirements  of 
tliis  action  would  not  significantly  or 
imiipiely  affect  small  governments 
lMicau.se  those  governments  have  alreadv 
undertaken  the  obligation  to  comply 
with  the  (;AA. 

F.  Hxaciitiva  Order  i:il32 — Fedendisin 


year.-"'  Thus,  Executive  Order  13132 
does  not  ajjply  to  this  action. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  the  El’A  jiolicy  to 
promote  communications  hcitweciu  the 
EPA  and  state  and  local  governments, 
the  EPA  specificallv  solicits  comment 
on  this  ])roposed  rule  from  state  and 
local  officials. 

F.  Fxecidive  Order  13175 — (jonsuitation 
and  CoordiiKition  WUh  Indian  Tribal 
Cioverninents 

This  action  do(!S  not  have  tribal 
im])lications,  as  specified  in  Executive 
Order  1317.'i  (ti.'i  ER  (>7245).  November  9. 
2000).  In  this  action,  the  EPA  is  not 
addressing  any  tribal  implementation 
j)lans.  This  action  is  limited  to  states. 
Thus.  Executive  Order  1317.'j  does  not 
ajjply  to  this  action.  However,  the  EPA 
invites  comment  on  this  proposed 
action  from  tribal  officials. 

G.  Fxeeuiive  Order  13045 — Protection  of 
Children  From  Environmental  lle(dth 
Bisks  and  Scdetv  Bisks 

The  EPA  interi)rets  EO  1304 .1  (02  FR 
1088.0.  April  23,  1097)  as  a])plying  only 
to  lho.se  nigulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  rtHpunul  under  .scuit  ion  .O-.OOl  of 
lh(!  EO  has  the  ])otential  to  influence!  the 
regulation.  'I'his  action  is  not  suhjcict  to 
EO  1304.0  hiicau.se  it  merely  puiscrihes 
the  EPA’s  action  for  states  regarding 
their  obligations  for  .SlPs  under  the 
CAA. 


t(!.st  methods,  .sampling  procedures,  and 
business  i)ractices)  that  are  develo])ed  or 
adopted  hv  voluntary  consensus 
standards  bexlies.  NTTAA  directs  the 
EPA  to  jerovide  (]ongn!ss,  through  OM13, 
ex])lanations  when  the  EPA  decides  not 
to  use  available!  iinel  :i])j)lie:al)le! 
ve)lunlary  euensenisus  stanelarels. 

This  ])re)pe)se!ei  redeiuiiking  ele)e!S  ne)l 
inveelve!  te!e:hnie:al  stanelarels.  The!re!fe)re!. 
the!  EPA  is  ne)t  e;e)nsiele!ring  the  u.se  e)f 
any  veeluntiiry  e:e)n.se!nsu.s  stanelarels. 

/.  Executive  Order  121193— Federal 
Actions  To  Addn^ss  Environmental 
Justice  in  Minority’  Populations  and 
Low-Income  Populations 

Exeieaitive  Oreleer  12808  (09  FR  7029, 
Feb.  10,  1994)  establishes  federal 
exeeaitive  ])olicy  een  envire)nmental 
justiea!.  Its  main  provision  elire!e:t.s 
feeleaal  ageneaes,  to  the  greatest  extent 
prae:tie:ahle!  anel  ]iermitteel  hv  hiw,  te) 
make  environmental  justiea!  ])art  e)f  the!ir 
inissie)!!  by  ielentifving  anel  aelelressing, 
as  appro))riate!,  elisprojjejrtieeiicitely  high 
anel  aelverse  human  headth  eer 
e!nvire)nme!ntal  efleels  e)f  their  preegreuns, 
])e)lie:ies.  <mel  ae;tivitie!s  een  mine)rity 
pe)])idatie)ns  anel  le)w-ine:e)me! 

])e)])idatie)ns  in  the  11. S. 

The  EPA  hcis  ele!te!rmine!el  that  this 
pre)pe)se!el  rule  will  ne)t  have! 
eli.spre)pe)rlie)nate!ly  high  anel  aelverse 
lumnin  health  or  e!nvire)nme!ntal  effeels 
on  mineerity  e)r  le)w-ine:ome!  |)e)])ulalie)ns 
heuamse  it  ineaea.ses  the  le!vel  of 
e!nvire)nme!ntal  preeteulieen  feirall  affeeleel 
])e)j)idatie)ns  wilhe)Ut  heiving  eeny 
elis])re)pe)rtie)nate!ly  high  anel  aelverse 
human  health  e)r  environmental  effeels 
e)n  any  ])e)pidation,  inedueling  any 
minority  e)r  low-income  i)e)i)idatie)n.  The 
rede  is  intemeleel  te)  ensure  that  all 
e:e)nnnunitie.s  anel  ])opulatie)n.s  ae:re)s.s  the 
affe!e:teel  states.  ine:lueling  nuneeritv,  le)w- 
ine;e)me  anel  ineligenous  ])opidation.s 
eeverhureleneel  by  ])e)llution,  reeaeive  the 
full  human  heaelth  anel  envireenmental 
proteiction  jerovieleel  by  the  (lAA.  This 
prope).seel  ae;tie)n  ea)ne;ern.s  states’ 
e)l)ligatie)ns  re!gareling  the  treatment  theev 
give,  in  ruleas  inclneleHl  in  their  .SlPs 
uneler  the  CAA.  te)  exeiess  emissions 
eluring  startiq),  shntele)wn,  anel 
malfnne;tie)n.s.  This  i)re)pe).se!el  ae;tie)n 
weeulel  reaiidre!  30  stateas  te)  bring  their 
Ireaitment  e)f  these  emissions  inte)  line 
with  (lAA  reapdrememts,  whie:h  we)idel 
le!ael  to  se)urea!s’  Iniving  greater 
inea!ntive!S  te)  ea)ntre)l  e!missie)ns  eluring 
sue:!)  evemts. 

K.  Determination  Under  Section  3()7(dj 

Pursuant  te)  CAA  .se!e:tie)n  3()7(el)(l)(ll), 
the  Aehninistrator  ele!te!rmines  that  this 
ae:tie)n  is  suhjeel  te)  the  pre)vi.sie)n.s  of 
.see:tie)n  3()7(el).  Se!e:tie)n  3()7(el)(l )(ll) 
l)roviele!s  that  the  ])re)visie)n.s  of  se!e:tie)n 


This  ae:tie)n  eloees  ne)t  have  fealeralism 
implie;atie)ns.  It  will  ne)t  have  substantial 
elireel  edfeu-ts  on  the  .statees.  on  the 
re!latie)nship  heOween  the  natie)nal 
ge)ve!rnnu!nt  anel  the  stateis.  e)r  e)n  the 
elistrihutieen  e)f  j)e)wer  anel 
re!.spe)nsihilitie!s  among  the  various 
leveds  e)f  geevernment.  as  speenfieel  in 
Exeieaitive  (Ireler  13132  beaauise  it  will 
simply  maintain  the  relationship  and 
the  elistrihntie)!!  e)f  peewer  hetweam  the 
EI’A  anel  the  stateas  as  easteehlisheal  by  the 
(]AA.  The  pre)j)e).seel  SIP  e:alls  are 
reapdreal  by  the  CAA  heaauise!  the  EPA 
is  pre)j)e).sing  te)  finel  that  the  eairrent  SlPs 
e)f  the  affea:teel  stateas  are  substantial ly 
inaeleapiate  te)  meeet  funelamental  CAA 
reapdreanents.  In  aelelitie)n.  the  edfeals  e)n 
the  .state!s  will  ne)t  be  substantial  heaam.se 
wheire!  a  ,S1P  e:all  is  finalizeel  fe)r  a  state, 
the  SIP  e:all  will  reapdre  the  affealeel 
.state  te)  .sid)mit  e)nlv  the)se!  revisions 
neaaassarv  te)  eielelreass  the  .SIP 
elefieaeneaeas  anel  apj)lie:ahle  CAA 
reapdreanents.  While  this  ae:tie)n  mav 
impe)se!  eiireal  effe:ct.s  een  the  stateas.  the 
eexpenelitureas  woulel  ne)t  he  suhstantial 
l)e!e;ause!  then'  weeidel  he  far  leass  than  .S20 
million  in  the  aggre)gate  in  any  one 


II.  Executive  Order  13211 — Actions 
Concernin}>  Bef’ulations  That 
Significantly  A  ffect  Energy  Supply. 
Distrihution,  or  Use 

This  ae:tie)n  is  ne)t  a  “significant 
eneirgv  ae:tie)n’'  as  elefineel  in  Exeaaitive 
Oreleer  13211  (00  FR  283.').')(May  22. 
2001)),  beeaui.se  it  is  not  likely  te)  have 
a  signifieamt  aelverse  effe!e:t  on  the 
.siq)j)ly.  eli.strihution,  or  use  e)f  eneergy. 
This  actieen  ineaely  j)rease:rihe!s  the  El’A’s 
action  for  states  reegareling  their 
obligations  for  .SlPs  eineler  the  CAA. 

1.  National  Technology  Transfer  and 
Advancement  Act 

.Se!e:tie)n  12(el)  e)f  the!  Natieenal 
Tea:hne)le)gy  Transfer  anel  Aelvaneaanent 
Ae:t  e)f  lOO.I  (“NTTAA”),  Ped)lie:  haw 
104-113,  12(el)  (!.'■)  IJ.S.C.  272  neeteO 
elireels  the  EPA  te)  use  ve)luntarv 
ea)nse!n.seis  stanelarels  in  its  re!gulate)ry 
ae:livities  unle!ss  te)  ele)  se)  we)idel  he 
inea)nsiste!nt  with  aj)plie;al)le!  law  e)r 
e)the!rwise  imprae:tie:al.  Ve)lunt;irv 
ea)n.se!nsu.s  stanelarels  are!  te!e:hnie:al 
stanelarels  [e.g..  miitenials  ,spe!e:ifie;atie)n.s. 


Jill  Aclion  OiiviiloimuMil  I’rocoss-euiidaiici! 

on  Kxncutivi!  ()nli!i'  Fiidiiriilisni."  dalod 

NovdiHbiM’  2e)e)8. 
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3()7((l)  apply  to  “such  other  actions  as 
the  Administrator  may  det(!rmine.” 

/^.  liidicidl  IhividW’ 

S(!ction  3()7(1))(1)  of’theCiAA  indicates 
which  I’ederal  Courts  of  Appcial  have 
venue  lor  petitions  of  review  of  final 
agency  actions  by  the  liPA  under  the 
C.AA.  'I’his  .section  i)rovides,  in  part,  that 
])(!tilions  for  review  must  he  filed  in  the 
Court  of  A])])eals  for  the  District  of 
(lolumhia  (arcuit  (i)  when  the  agency 
action  consi.sts  of  “nationally  a])])lical)l(; 
r(!gnlations  promulgated,  or  final  actions 
taken,  by  the  Admini.strator,"  or  (ii) 
when  such  action  is  locally  or  regionallv 
aj)j)lical)le,  if  “such  action  is  based  on 
a  determination  of  nationwide  sc;oj)e  or 
effect  and  if  in  taking  such  action  the 
Administrator  finds  and  puhli.shes  that 
such  action  is  based  on  such  a 
determination." 

'I'liis  rule  responding  to  the  Petition  is 
“nationally  a]jplicahle"  within  the 
meaning  of  section  3()7(h)(  l).  First,  the 
rnlemaking  addresses  a  Petition  that 
raises  issues  that  are  apijlicable  in  all 
states  and  territories  in  the  U.S.  For 
examj)le.  the  Petitioner  recpiested  that 
the  FPA  nu'ise  its  SSM  Policy  with 
r(!.s])(;ct  to  whether  affirmative  (hdensc; 
|)rovision.s  in  SlPs  are  consistent  with 
CAA  rtKiuirements.  'I'lu;  FPA’s  res])on.s(! 
is  ndevant  for  all  stat(is  nationwide. 
S(;cond,  the  rnlemaking  will  addre.ss  a 
Petition  that  raises  issues  relevant  to 
specific  existing  ,S1P  ])rovisions  in  3t) 
•stales  across  the  U.S.  that  are  located  in 
each  of  the  10  EPA  Regions.  10  different 


fed(!ral  circuits,  and  multiple  time 
zones,  'riiird,  the  rulemaking  addnj.sses 
a  common  core  of  knowledge  and 
analysis  involved  in  formulating  the 
decision  and  a  common  interpretation 
of  the  re(]nirements  of  the  UAA  being 
applied  to  SIPs  in  states  across  the 
country,  k’niirth,  the  rnlemaking,  hv 
addressing  issues  relevant  to 
appropriate  SIP  ])rovisions  in  one  state, 
may  have  precculential  impacts  upon  the 
SIPs  of  other  .states  nationwide,  (iourts 
hav(!  found  similar  rnlemaking  actions 
to  he  of  nationwide  scope  and  effect.-"^ 
This  determination  is  appropriate; 
because  in  the  1977  UAA  Ameiuhuonts 
that  revi.sed  CAA  .section  3()7(h)(l), 
(Congress  noted  that  the  Administrator’s 
determination  that  an  action  is  of 
“nationwide  scoj)e  or  effect”  would  he 
appropriate  for  any  action  that  has 
“sce)pe  or  effect  beyond  a  single  judicial 
circuit.”  H.R.  Re]).  No.  9!)-294  at  323 — 
324,  rei)rinted  in  1977  U.S.C.C.A.N. 
1402-03.  Here,  the  sco])!;  and  effect  of 
this  rulemaking  extends  to  lunnerons 
judicial  circuits  hecan.se  the  action  on 
the  ])etition  extends  to  states  throughout 
the  country.  In  these  circumstances, 
section  307(h)(1)  and  its  legislative 
history  authorize  the  Administrator  to 
find  the  ruh;  to  he  of  “nationwide  scope 
or  effect”  and  thus  to  indicate  that 


.sv.T'.  si(ii(-<)i  r(‘\<is.  fi  (ii.  V.  lii’A.  lion 
U..S.  .App.  I.KXI.S  .S(i54  (.Sill  (jr.  ZOI 1)  (lindiiii;  .Sll’ 
ciill  lo  in  status  to  1)0  of  nationwido  scopo  and  olloct 
and  thus  liansfon  ino  tho  caso  to  tlio  U.S.  Uonrt  of 
.\ppoals  for  llio  l).U.  (iirenit  in  accordanco  witli 
C.A.A  soction  :t()7(l))(  1 )). 


venue  for  challenges  to  he  in  the  D.C. 
(arcuit.  Thus,  any  petitions  for  review 
must  he  filed  in  the  Court  of  Aj)])eals  for 
the  District  of  Cohnnhia  Circuit. 
Acitordingly,  the  EPA  is  projtosing  to 
determine  that  this  will  he  a  rulemaking 
of  nationwide  scope  or  effect. 

In  addition,  pursuant  to  (iAA  .section 
3()7(d)(l  )(V).  the  EPA  is  determining 
that  this  rnlemaking  action  will  he 
subject  to  the  retpiirements  of  section 
3()7(d). 

XI.  Statutory  Authority 

'flu;  statutory  authority  for  this  action 
is  ])rovid(;d  by  CAA  section  101  et  snq. 
(42  U.S.C.  74()1  Ht  Sdcj.). 

List  ol  Subjects  in  40  CFR  Part  52 

Affirmative  defense.  Air  j)olhition 
control.  Carbon  dioxide.  Carbon  dioxide 
efpiivalents.  Carbon  monoxide. 
Environmental  jirotection.  Excess 
emissions,  Creenhou.se  gases. 

Hydro  fluorocarbons.  Intergovernmental 
relations,  Lttad.  Methane,  Nitrogen 
dioxide.  Nitrous  oxide.  Ozone. 
Particulate  nuitter.  Perfluorocarhons. 
Reporting  and  recordkeeping 
reeptirements.  Stiirtu]),  shutdown,  and 
malfunction,  .State  im])lementation  plan. 
.Sulfur  hexafluoride.  .Sulfur  oxides. 
Volatile  organic  com])ounds. 

I)at)!(l:  t'claiiarv  12.  2013. 

(iiiia  Mc'.Carthy, 

Assistant  Administrator. 

IKK  I)i)t:.  Z()i:t-a)734  Kilod  2-21-13:  8:4.")  iiin| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC494 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  an  Exploration 
Drilling  Program  in  the  Chukchi  Sea, 

AK 

agency:  National  Marine  Fisheri(!s 
SiM  vice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Oonimerce. 

ACTION:  Notice;  proposed  incidental 
hara.ssinent  authorization;  recpiest  for 
comments. 

summary;  NMFS  received  an 
ai)i)lication  from  (ionocoFhillips 
Company  ((X)P)  for  an  Incidental 
llara.ssment  Authorization  (IHA)  to  take 
marine  mammals,  hy  harassment, 
incidental  to  offshore  exploration 
drilling  on  Outer  Continental  Shelf 
(OC.S)  leases  in  the  Chnkcdii  Sea.  Alaska. 
Fnrsnant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
rcupiesting  comments  on  its  j)ropo.sal  to 
issue  an  IMA  to  COP  to  take,  by  Level 
13  harassment  onlv.  12  spcicies  of  marine 
mammals  during  the  specified  activity. 
DATES:  Comments  and  information  must 
I)(!  rec(!iv(Kl  no  later  than  March  2.'i. 

2013. 

ADDRESSES;  Comments  on  the 
application  should  In*  addr(!ssed  to 
Michael  Payne,  Chi(;i,  Permits  and 
Conservation  Division.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  131.'j  East-West 
Highway,  Silver  S])ring.  MD  20010.  The 
mailbox  address  for  providing  email 
comments  is  ITP.Nachinan@nu(Ki.gov. 
NML'S  is  not  responsible  for  email 
comments  sent  to  achlresses  other  than 
the  one  ])rovided  hen;.  Comments  sent 
via  email,  including  all  attachments, 
mn.st  not  (ixceed  a  2.')-megahyte  file  size. 

Instructions:  All  comments  niceived 
are  a  part  of  the  j)uhlic  record  and  will 
generally  lx;  po.sted  to  http:// 
w'w'w.nin  fs. noun. ^ov/pr/ permits/ 
incidental. htin  without  change.  All 
Personal  hhmtifving  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  1)(!  publicly  accessible.  Do  not 
submit  (Confidential  Business 
Information  or  otherwise  .sensitive  or 
])rotected  information. 

A  copv  of  the  ap])lication.  which 
contains  .several  attachments,  including 
cop’s  marine  mammal  mitigation  and 
monitoring  plan  and  Plan  of 
C,ooj)eration.  used  in  this  document  may 


he  obtained  by  writing  to  the  address 
specified  above,  tele])honing  the  contact 
listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT),  or  visiting  the 
Internet  at:  http://\v\\'\v.ninls.noaa.<>ov/ 
pr/ permit s/inci(lent(d.ht in.  Documents 
cited  in  this  notice  may  also  he  viewcul, 
by  appointment,  during  regular  husine.ss 
hours,  at  the  aforementiomul  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Nachman.  Office  of  Protected 
Re.sources,  NMFS,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION; 

Hackgroiind 

Sections  101  (a)(.'i)(A)  and  (D)  of  the 
MMPA  (10  II.S.C.  1301  et  seij.)  direc:t 
the  Secretary  of  Commerce  to  allow, 
upon  retpiest,  the  incidental,  hut  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  iyv  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  .s])ecified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  propo.sed 
authorization  is  jjrovided  to  the  public 
for  revi(!W. 

Authorization  for  incidental  takings 
shall  1h!  granted  if  NMFS  finds  that  tin; 
taking  will  have  a  negligible  impact  on 
the  specicis  or  stock(.s),  will  not  have  an 
unmitigahle  adverse  impact  on  the 
availability  of  the  .sp(!ci(!s  or  .stock(s)  for 
subsist  (Mice  uses  (where  rehjvant).  and  if 
the  permissible  nuithods  of  taking  and 
requiremcmts  pertaining  to  the 
mitigation,  monitoring  and  reporting  of 
such  takings  are  set  forth.  NMFS  has 
defined  “negligible  im])act’’  in  .50  CFR 
210.103  as  “*  *  *an  impact  resulting 
from  the  s])ecified  activity  that  cannot 
he  reasonably  expected  to,  and  is  not 
nnjsonahly  likely  to,  adver.sely  affect  the 
s])ecie.s  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Section  101(a)(.5)(D)  of  the  MMPA 
established  an  expedited  process  hy 
which  citizens  of  the  U.S.  can  apply  for 
an  authorization  to  incidentally  take 
small  numhers  of  marine  mammals  hy 
harassment.  Section  101(a)(.5)(D) 
e.stahlishes  a  4.5-day  time  limit  for 
NMF.S  r(!view  of  an  a])])lication 
followiul  hy  a  30-day  ])uhlic  notice  and 
comment  j)eriod  on  anv  ])ro])osed 
authorizations  for  the  incidental 
harassment  of  marine  mammals.  Within 
4.5  day.s  of  the  close  of  the  comment 
period.  NMFS  must  either  issue  or  deny 
tlm  authorization. 

Fxce))t  with  nispect  to  certain 
activities  not  ])ertinent  here,  the  MMPA 
defines  "harassment”  as; 

any  act  of  |)nrsuit.  tornunit,  or  annovanco 
which  (i)  has  the  ijoloTitial  to  injiin;  a  marine 
inaminal  or  mariiu;  mammal  stock  in  tin;  wild 


|“L(!V(!|  /\  harassment"];  or  (ii)  has  the 
potential  to  (listmh  a  marim;  mammal  or 
mariiK!  mammal  slock  in  tin;  wild  hv  causing 
disruption  of  ludiavioral  palterns.  including, 
hill  not  limited  to,  migralion.  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
|"I,evel  8  harassmenr'l. 

Summary  of  Request 

NMFS  received  an  ap|)lication  on 
March  1, 2012,  from  UOP  for  the  taking, 
by  harassment,  of  marine  mammals 
incidental  to  offshore  exploration 
drilling  on  OUS  leases  in  the  (dmkchi 
Sea.  Alaska.  However,  before  NMFS  had 
an  opportunity  to  review  and  comment 
on  the  March  1.  2012.  submission,  UOP 
notified  NMFS  that  they  were  making 
c:hange.s  to  the  request  and  submitted  a 
new  a])])lit:ation  on  )uly  10,  2012.  NMFS 
reviewed  COP's  application  and 
identified  a  number  of  issues  requiring 
further  clarification.  After  addre.ssing 
comments  from  NMFS,  COP  modified 
its  application  and  submitted  a  final 
revi.sed  application  on  Diicemher  0, 

2012.  NMFS  carefully  evaluated  OOP’s 
aiq)lication.  including  their  analvses. 
and  determined  that  the  application  was 
complete.  'I'lie  December  0.  2012, 
submission  (2nd  application  revision)  is 
the  one  available  for  public  comment 
(see  ADDRESSES)  and  considered  hy 
NMFS  for  this  projjosed  IHA. 

COP  plans  to  drill  iq)  to  two 
exploration  wells  on  OC.S  leases 
offshore  in  the  Chukchi  Sea,  Alaska,  at 
the  Devils  Paw  prospect  during  the  2014 
Arctic  o])en-water  season  Only  through 
October).  Imjiacts  to  marine  mammals 
mav  occur  from  noi.se  produced  hy  the 
drill  rig  and  supjiort  vessels  alongside 
the  drill  rig  in  dvnamic  positioning  (DP) 
mode,  vertical  seismic  jjrofile  (VSP) 
surveys,  and  supporting  ve.ssels 
(including  icebreakers)  and  aircraft. 

COP  has  requested  an  authorization  to 
take  12  marine  mammal  species  hy 
Level  B  hara.ssinent,  and  NMFS  is 
proposing  to  authorize  take  incidental  to 
COP’s  offshore  exploration  drilling  in 
the  Chukchi  Sea  of  the  following 
species:  beluga  whale  (Delphinapterns 
lencas):  howhead  whale  (Balaena 
mvsticetns):  gray  whale  (Eschrichtius 
rohu.stns):  killer  whale  [Orcinns  area): 
minke  whale  (Balaenoptera 
acutorostrat(i):  fin  whale  (Balaenoptera 
phvsalns]:  himqihack  whale  (Megaptera 
novaeanp,liae):  harbor  jiorpoi.se 
(Phocoena  pbocoena):  bearded  .seal 
(Erignatiuis  harhatns):  ringed  .seal 
(Phoca  hispi(ia):  spotted  seal  (P.  largha): 
and  ribbon  seal  (Ilistriophoca  fasciata). 

Description  olThe  Specified  Activity 
and  Specified  (leographic  Region 

COP  jilans  to  conduct  an  offshore 
exjiloration  drilling  program  on  U.S. 
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Il(i|)ai'tnient  of  the  Interior  (DOl),  Hiireaii 
of  Ocean  Fnergy  Managenaint  (HOFM) 
Alaska  0(kS  leases  located  greater  than 
70  mi  (113  kin)  from  the  Chukchi  Sea 
coast  (hiring  the  2014  open-water 
sea.son.  During  the  2014  drilling 
program,  COP  plans  to  drill  ii])  to  two 
exploration  wells  at  the  prosjieci  known 
as  Devils  Paw.  S(!e  Figure  1  in  OOP’s 
ap|)lication  lor  the  lease  block  and  drill 
site  locations  (see  ADDRESSES).  The 
jiurpose  of  OOP's  program  is  to  test 
wh(!ther  oil  deposits  are  jireseni  in  a 
commercially  viable  ciuantity  and 
(juality.  O.OP  has  stated  that  only  if  a 
significant  accumulation  of 
hydrocarbons  is  discovered  will  the 
com|)any  consider  proceeding  with 
development  and  production  of  the 
Held. 

Explonition  Drilling 

All  of  the  possible  (ihnkchi  Sea 
offshore  drill  sites  are  located 
approximately  120  mi  (103  km)  west  of 
Wainwright.  the  community  proposed 
to  he  used  for  jiermanent  infrastructure 
support  for  the  jiroject.  Approximate 
distances  from  the  exploration  drilling 
project  area  to  other  communities  along 
the  (ihnkchi  coast  are  200  mi  (322  km) 
from  Harrow.  tH)  mi  (14.'j  km)  from  Point 
Diy.  and  17.^  mi  (282  km)  from  Point 
Ho|)e.  Water  depths  at  the  potential  drill 
sites  range  from  132-138  ft  (40.2-42  m). 
Table  2  in  (XlP’s  application  jirovides 
the  coordinates  for  the  potential  drill 
sites  (.see  ADDRESSES). 

(1)  Drill  Rig  Mobilization  and 
Positioning 

OOP  propo.ses  to  use  a  jack-uj)  rig. 
instead  of  a  drillshij).  to  conduct  the 
propo.sed  program.  Oenerallv,  jack-uj) 
rigs  consist  of  a  buoyant  .steel  hull  with 
three  or  more  legs  on  which  the  hull  can 
he  “jacked”  n]j  or  down.  The  jack-up 
drill  rig  has  no  self-propnlsion 
cajiahility  and  therefore  needs  to  he 
transported  by  a  heavy-lift  ves.sel  (HLV) 
from  its  original  location  to  an  area  in 
the  Bering  Sea  where  it  would  then  he 
placed  in  a  floating  mode  under  the 
control  of  three  towing  vessels.  After 
delivering  the  jack-nj)  rig.  the  IILV 
would  depart  immediately  via  the 
Bering  Strait  and  would  not  return  until 
completion  of  the  project.  When 
weather  and  ice  conditions  at  the  Devils 
Paw  Prosjiect  are  favorable,  the  sn])])orl 
ves.sels  will  tow  the  rig  into  po.sition 
over  the  DP— ,'i  drill  site  and  initiate 
offloading. 

Offloailing  |)rocedure.s  are  estimated 
to  take  from  24  to  36  hrs.  dependent  on 
weather.  Initial  drill  rig  jilacement  and 
orientation  would  he  determined  hv 
logistics,  current  and  forecasted  weather 
events,  ice  extent,  ice  tyjie.  underwriter 


recpiirements.  and  safety  considerations. 
Actual  ])ositioning  of  the  rig  would  he 
determined  by  the  well  diisign,  giiology. 
shallow  hazards,  and  .seahiul  conditions. 
The  rig  would  tlnm  hi;  jacked  uj), 
manned  with  a  cnnv,  and  provisiomid 
for  commencing  drilling.  The  horizontal 
dimensions  of  the  rig  will  he 
ap])roximately  230  x  22.'>  ft  (70  x  68  m). 
\Vhen  operating,  the  hull  will  he  about 
40  ft  (12  m)  above  seawater  surface. 
Maximum  dimension  of  one  leg  s])nd 
can.  which  is  the  jiart  on  the  .seafloor, 
is  about  60  ft  (18  m). 

If  weather  and  ice  conditions  at  the 
Devils  Paw  Prospect  area  are  initially 
unfavorable,  tlu;  HLV  would  transport 
the  jack-u])  rig  to  the  alternate  staging 
ania  located  about  20  mi  (32  km)  south 
of  Kivalina  and  6  mi  (0.7  km)  offshore 
(see  Figure  1  in  (X)P’s  application), 
offload  the  rig.  and  depart  the  Chukchi 
Sea  via  the  Bering  Strait.  This 
alternative  location  has  heiai  chosen 
ha.sed  on  its  jiroximity  to  infrastructure 
and  likelihood  to  he  ice  free  at  the  time 
of  transfer.  It  may  take  uj)  to  3  days  to 
reach  the  prospect  location  from  the 
alternate  .staging  area  (ajiproximatelv 
IttO  mi  away  1306  km|). 

If  the  rig  is  offloaded  at  tin;  alternate 
staging  area,  it  would  he  placed  into 
standby  mode,  which  means  it  would  he 
temporarilv  jackcul  up  and  manned  hv  a 
limited  crew  to  wait  for  conditions  to 
imjirove  at  the  prospect.  In  addition, 
snp])ort  helicopters  would  he  mobilized 
to  Red  Dog  Mine  near  Kotzebue  as 
neces.sary.  Once  ice  conditions  and 
weather  at  the  Devils  Paw  Prosjiect  area 
turn  favorable,  the  anchor  handling 
su])ply  tug  (AllST)  and  other  ves.sels 
.standing  by  in  the  immediate  vicinity  of 
the  rig  would  move  the  rig  to  the 
prosjiect  ania.  The  rig  would  tluin  he 
jacked  up,  manned  with  a  crew,  and 
snjjjjlied  to  commence  drilling.  (2) 
Support  Vessel  and  Aircraft  Movements 

V^arions  ve.ssels  will  he  involved  in 
the  drilling  project,  as  summarized  in 
Table  1  of  (X)P’s  apjilication  (see 
ADDRESSES).  The  vessels  involved  in 
su]j])orling  the  drilling  operations  will 
remain  at  about  mi  (?)  km)  distance 
from  the  drill  rig  when  they  are  not 
actively  snp])orting  the  drilling 
ojierations.  Several  ve.ssels  will  also  he 
available  for  oil  s|)ill  res])onse  purposes 
(see  Table  1  in  (XlP's  application).  Most 
of  the.se  ves.sels  are  relatively  small  and 
will  he  located  aboard  a  mother  vessel, 
either  the  oil  spill  respon.se  barge  or  the 
landing  craft.  I’he.se  ves.sels  will  not  he 
de])loyed  in  the  water,  unless  needed  to 
respond  to  a  s])ill  or  to  conduct  oil  s])ill 
response  exercises  as  directed  hv  IXlPs 
Bureau  of  Safety  and  Environmental 
Enforcement  (BSEE).  The  oil  spill 
respon.se  vessel  (OSRV)  will  also  he  on 


standhv  at  !5..'5  mi  (?)  km)  from  the  drill 
rig.  In  addition  to  the  vcisscds  recpiired 
for  the  actual  drilling  opiaalions.  a 
science  vessel  will  he  conducting 
monitoring  activities.  l'’ignre  3  in  (X)P’s 
ajijilication  provides  an  overview  of  the 
a])])roximate  locations  of  the  vcissels 
relative  to  the  rig.  The  vessels  will  he 
locatinl  upwind  from  the  rig.  and.  as 
such,  they  could  lx;  moved  to  any 
(piadrant  (A.  B,  (i,  or  D)  denoted  in  the 
figure,  depending  on  the  prevailing 
wind  and  currents. 

(X)P  also  intends  to  have  two 
helico])ters  and  one  fixed-wing  aii’iilane 
available  as  ])art  of  the  oiierations. 
Helicopters  would  he  used  for  personnel 
and  e(iui])ment  transport  between  shore 
and  the  drill  rig  consistently  during 
operations.  The  airjilane  would  he  u.sed 
for  jiersonnel  and  ecpiipment  transport 
between  onshore  locations.  Wainwright 
would  he  the  principal  jiorl  from  which 
crew  transfers  would  take  place; 
however,  it  is  jiossihle  that  under 
certain  circumstances  the.se  activities 
might  need  to  he  conducted  through 
Barrow  or  another  location. 

(3)  Drill  Rig  Resupply 

Transport  of  snp])lies  to  and  from  the 
drill  rig  will  primarily  he  done!  with  the 
ware  vessel  and  offshore  sn])))lv  vcxssels 
(O.SVs).  although  any  other  project 
ves.sel  with  the  cajiahililv  of  DP  conld 
he  used.  I’he  supplies  would  he  loaded 
in  Wainwright  onto  the  large  landing 
craft  from  where  they  would  he 
transferred  to  the  sujijily  ve.ssels.  This 
transfer  of  snp])lies  will  take  place 
somewhere  between  .'5.,')  mi  (?)  km)  of  the 
drill  rig  and  .'1  mi  (8  km)  offshore  of 
Wainwright.  When  not  engaged  in 
transhirs  of  supplies,  the  ware  vessel 
and  OSVs  will  he  located  about  .'5. .'5  mi 
(?)  km)  from  the  drill  rig.  The  large 
landing  craft  will  be  located  somewhere 
hetwcHMi  5. .'5  mi  (?)  km)  of  the  drill  site 
and  5  mi  (8  km)  offshore  of  Wainwright. 

The  duration  of  each  .su])])ly  trij)  by 
the  ware  ves.sel  and  OSV  is  estimated  to 
he  u])  to  7  hrs.  assuming  the  vessels 
depart  from  their  standby  location  at 
about  mi  (?)  km)  of  the  rig.  It  would 
take  approximately  0.5  hr  to  travel  one¬ 
way  to  the  drill  rig  (cruising  mode).  The 
sn])])ly  ves.sel  would  he  dynamically 
positioned  next  to  the  rig  for  about  6  hrs 
for  each  transhir  of  fuel  and  less  than  6 
hrs  for  each  transfer  of  other  su])])lies. 
The  transit  time  between  the  large 
landing  craft  and  the  snjijily  vessels  is 
about  3  hrs  one-wav. 

The  ware  ves.sel  is  estimated  to  make 
about  two  to  three  trips  per  week  to  the 
rig  hut  could  make  an  average  of  almost 
four  resup])ly  trips  per  week  over  14 
weeks.  Based  on  an  estimated  53  tri])s 
jier  season  and  a  maximum  of  6  hrs  for 
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su])])ly  transier,  tlio  ware  vessel  would 
1)(!  in  DP  mode  ii])  to  a  total  of  318  hrs 
over  the  drilling  season.  'I’lie  OSYs  are 
estimated  to  make  lour  and  a  half 
resn])])lv  trips  per  week  ovm’  14  w(H!ks. 
Hased  on  an  estimated  total  of  (>3  tri])s, 
mdoading  snpi)lies  from  the  OSV  to  the 
rig  would  take  up  to  a  total  of  378  hrs 
(in  DP  mode)  over  the  course;  e)f  the 
drilling  S(;ason.  Assuming  that  at  any 
time  only  one  sn])ply  vessel  will  he;  in 
DP  ahjiigsiele  the;  elrill  rig.  the;  te)tal 
elnratie)!!  e)f  DP  is  (iOO  hrs. 

(4)  Perseennel  Transier  anel  Re;fne;ling 

Aheent  300  ])e;rse)ns  are;  estimateel  to  he; 
involve;el  in  the  ])re)pe)se;el  e;xple)ration 
elrilling  ove;rall.  The;  jae;k-np  elrill  rig. 
snppe)rt  anel  oil  si)ill  res])onse;  ves.se;ls 
will  he  self-e:e)ntaineel.  anel  the  e:rew  will 
live  ahoarel  the  rig  anel  vessels.  Air 
sn  1)1)011  will  he;  nee;e;s.sary  te)  me;e;t 
personnel  anel  supply  neeels  e)ne;e  the;  rig 
is  e)pe;ratie)nal.  The  he;lie;e)pte;r  will  fly  a 
elire;e:t  route  between  Wainwright  anel 
the  elrill  rig.  eight  te)  ten  time;s  per  week. 

'rhre;e;  refueling  e;ve;nts  per  well  are; 
e;xpee;teel  te)  he;  re;eiinre;el  lor  the;  elrill  rig. 
elepeneling  e)n  the;  e:ire;nmstane;e;s.  The; 
elnratie)!)  of;;  rig-fueling  e;ve;nt  will  he; 
approximately  0  hrs.  All  re;fue;ling 
e)pe;ratie)ns  will  fe)lle)W  pre)e;e;elure;s 
approveel  hy  the;  IJ.S.  (]e)ast  (iuarel. 

Varticdl  Seismic  Profile  Test 

(iOP  intenels  te)  e:e)nelue:t  twe)  e)r  thre;e; 
V.SP  elata  ae:e]uisitie)n  runs  insiele;  the 
we;llhe)re;  te)  e)htain  high-re;.se)lutie)n 
.seismie;  image;s  with  eletaileel  time-elepth 
re;latie)nshi])s  anel  ve;le)e;ity  i)re)file;s  of  the; 
various  ge;e)le)gie;al  layers.  The;  VSP  elata 
e:an  he  use;el  to  help  re;pre)e:e.ss  existing 
2D  or  3D  .seismie;  elata  prie)r  te)  elrilling 
a  potential  future;  aj)j)rai.sal  well  in  e;ase; 
oil  e)r  gas  is  elise;ove;reel  eluring  the 
pre)pe).seel  exploratie)n  elrilling. 

Tne  preeceelure  of  e)ne  VSP  elata 
ae:ejuisitie)n  run  can  he  summarizeel  as 
follows  (Figure  2  in  (iOP’s  api)lie;ation 
preevides  a  schematie:  of  the  lavout): 

•  'riie  se)ure;e  of  e;nergy  tor  tlie;  VSP 
elata  acepusition.  typie:ally  e;onsisting  of 
one  e)r  meere  airguns,  will  he;  lowereel 
fre)m  the;  elrilling  platform  or  a  ve;sse;l  to 
a  ele;])th  e)f  ai)pre)ximate;ly  10  ft  (3  m)  te) 
30  ft  (10  m)  l)e;le)W  the;  water  surfae;e; 
(elepeaieling  eai  .seei  state).  The;  te)tal 
ve)lume;  e)f  the;  airgun(s)  is  ne)t  e;x])e;e:te;el 
te)  e;xe;e;e;el  700  in  *. 

•  A  minimum  e)f  two  ge;e)|)he)ne;s 
pe)sitie)ne;el  .'iO  ft  (1.').2  m)  apart  will  he; 
])lae:eel  at  the;  enel  of  a  wireline;  e;al)le;. 
whie:h  will  he  leewereel  inte)  the;  we;lll)e)re; 
te)  te)tal  elej)th.  ()ne;e  te)tal  elepth  has  heea) 
re;ae;heel,  the;  wireline;  e;al)le;  will  he; 
])nlleel  u])  anel  stoppeel  at  preelefineel 
elepths  (gee)])he)ne  .stations).  Data  will  he; 
ae:ejuireel  by  pre)elue:ing  a  .se;rie;.s  e)f  sounel 
pid.ses  fre)m  the  airgun(s)  e)ver  a  pta  ioel 


of  appre)ximate;ly  1  min.  The;  .se)unel 
wave;.s  ge;ne;rate;el  hy  the;  se)ure;e  anel 
re;fle;e:te;el  freem  v;irie)u.s  gee)le)gie:al  hivers 
will  he;  re;e:e)rele;el  by  the;  twe)  ge;e)phe)ne;s. 

•  After  e;;ie;h  1-minute;  airgun  ae:tivity, 
the;  wire;line;  e:al)le;  with  the;  ge;e)phe)ne;.s 
will  he;  pulle;el  u|)  te)  a  .shalle)we;r 
pe)sitie)n  in  the;  we;ll  after  whie:h  the; 
inrgun(s)  will  ag:iin  ])re)elue:e;  <i  .se;rie;.s  e)f 
seeunel  ])ul.se;.s  e)ve;r  ei  pe;rie)el  e)f 
a])|)re)ximately  1  min.  This  pre)e:e;s.s  will 
he;  re;peate;el  until  elata  have  l)e;e;n 
;ie:e]inre;el  ;it  all  pre;-iele;ntifie;el  ge;e)])he)ne; 
statieens. 

Twe)  e)r  thre;e  V.SP  elata  ae:epusition 
runs  will  he;  e:onelne:te;el:  the  first  run 
will  take  plae;e  upon  re;ae:hing  the 
he)tte)m  of  the  17..')-in  (44..')  ean)  he)re;he)le 
at  apj)re)ximate;ly  5,22{)  ft  (l..')90  m) 
below  se;a  level  (hsl),  the  .see:e)nel  run 
upe)n  reaching  the  hotteem  of  the  13..') 
anel  8..')  in  (34.2  anel  21..')  ean)  l)e)re;he)le 
at  a])])re)ximately  9. .'180  ft  (2,920  m)  hsl, 
anel  a  peessihle  thirel  run  u])e)n  re;;ie;hing 
the  l)e)tte)m  e)f  the  0..')  in  (10..')  ean) 
l)e)re;he)le;  at  a])i)re)ximate;lv  11.020  ft 
(33..')90  m)  hsl.  If  the;  inte;gritv  e)f  the;  8..') 
in  l)e)re;he)le;  alle)ws  elrilling  te)  11.020  ft 
withe)ut  the  ne;e;el  fe)r  an  e;xtra  e;a.sing  a 
thirel  V.SP  run  might  ne)t  he  ne;e;ele;el.  'I'he 
numher  e)f  ge;e)phe)ne;  statieens  fe)r  e;ae:h  e)f 
the;  thre;e;  V.SP  ehita  ae:e]idsitie)n  runs 
Viirie;.s  ele;|)e;neling  een  the;  length  e)f  the; 
we;lll)e)re;  te)  he;  .surve;yeel.  The;  time; 
re;ejuire;el  te)  finish  :i  V.SP  elata  ae;e|ui.sitie)n 
run  ele])e;nel.s  e)n  the;  ele;])th  e)f  the; 
wellheire;  (re;.sulting  in  le)nge;r  time;  te) 
le)wer  anel  pull  u])  the  wire;  eaihle  with 
ge;e)phe)ne;.s)  anel  the;  numl)e;r  e)f  stations 
(resulting  in  leenger  elata  ae:e]uisitie)n 
time).  The;  perieeel  l)e;twe;en  V.SP  elata 
ae:e]id.sitie)n  runs  is  ahe)ut  7-10  elays. 
ele])eneling  e)n  the;  elrilling  pre)gre;s.s.  The; 
te)tal  ame)unt  e)f  time  that  airguns  are 
e)perating  for  the;  thre;e;  runs  ce)ml)ine;el 
that  might  he;  perfe)rmeel  in  a  well  is 
about  2  hrs,  ne)t  iue;lueling  rainj)  uj).  In 
e;a.se  a  se;e:e)nel  well  is  elrilleel.  two  e)r 
thre;e  aelelitie)nal  V.SP  elata  ae:e]uisitie)n 
runs  might  be  e:onelue:teel,  me;aning  an 
aelelitie)nal  2  hrs  e)f  airgun  e)])e;ratie)n.s 
e)ve;r  the;  e:e)ur.se  e)f  the  entire;  e)j)e;n-wate;r 
elrilling  .se;a.se)n. 

Ice  Management 

Unelerstaneling  ie;e;  systems  anel 
me)nite)ring  their  me)ve;i'u;nt  are; 
imi)ortant  a.spe;e:ts  of  (X)P’.s  Chuke:hi  .Sea 
e)i)e;r<itie)n.s.  (X)l’  has  meniiteereel  ('.huke:hi 
.Sea  ie:e  sine:e;  2008  anel  we)idel  e:e)ntinue; 
that  me)nite)ring  threengh  the;  ])re)j)e).se;el 
elrilling  sea.se)!).  Initial  moniteering 
we)idel  ine;e)r])e)nite;  satellite;  image;ry  te) 
e)h.se;rve;  the;  early  stages  e)f  .sea  ie;e 
re;tre;at.  Upon  arrival  in  the  pre)je;e:t  area, 
the  ie;e  management  ve;.sse;l.  peessiblv 
with  e)ne;  other  pre)je;e:t  ve;.s.sel,  woidel 
e)j)erate  at  the  eelge  e)f  the  ie:e;  pae;k  anel 
monite)!’  ie:e  activity,  ui)dating  all 


intere;.ste;el  partie;.s  e)n  ie;e  pae:k 
e;e)e)relinate;s  te)  hel])  ele;te;rmine 
.sedieeluling  fe)r  me)hilizatie)n  of  the  rig. 
CXIP  has  .sul)mitte;el  an  lex;  Alerts  Plan  te) 
POEM  for  appre)val  in  e:e)nne;e;tie)n  with 
the;  Ex])le)ratie)n  Plan.  The;  Ie:e;  Ale;rts 
Plan  .summarize;.s  hi.ste)rie:  ie:e;  me)nite)ring 
results  whie:h  has  assisteel  (X)l’  in 
e;.stimating  the;  timing  anel  })lae:e;ment  of 
the;  rig  anel  support  ves.sels.  Uneler  the; 
(X)P  lex;  Alerts  Plan,  an  iex;  me)nite)ring 
anel  management  ex;nte;r  haseel  e)ut  of 
Ane:he)rage  will  me)nite)r  anel  inte;r|)re;t 
infe)rmatie)n  ex)llee:te;el  from  pre)je;e:t 
vessels  iinel  satellite;  imagery  eluring  the; 
entire  elrilling  e)peratie)n.  A  summary  of 
the  maje)!'  ce)mpe)ne;nt.s  of  OOP’s  lex; 

Alerts  Plan  is  preevieleel  heleew. 

The;  iex;  eelge  j)e)sitie)n  will  he;  trae:keei 
in  ne;ar  real  time  using  e)h.se;rvatie)n.s 
fre)m  satellite  image;.s,  from  the;  iex; 
man;ege;me;nt  vessel  e)r  other  projeel 
vessels.  'Fhe  iex;  manage;inent  anel 
pre)jee;t  vexssels  useel  fe)r  iex;  e)l).servatie)n.s 
will  remain  e)n  .stiinelhv  within  ahe)ut  .')..') 
mi  (9  km)  e)f  the;  elrill  rig.  unle;.s.s 
elepleeyeel  te)  investigate  migrating  iex;- 
ne)e;.s.  When  inve;stigating  iex;,  the; 
ve;sse;ls  will  likely  .stay  within  al)e)ut  75 
mi  (121  km)  e)f  the;  rig.  The  lex;  Alerts 
Plan  inedueles  a  pre)ex;s.s  feer  ele;te;rmining 
he)w  e:le)se;  hazareleeus  iex;  e:an  appre)<ie:h 
l)e;fe)re;  the;  we;ll  ne;e;els  te)  he  .se;exne;el  anel 
the;  jae:k-u])  rig  meeveel.  This  exitiexil 
elislanex;  is  a  fune:tie)n  e)f  rig  e)|)e;ratie)n.s 
ill  that  time,  the;  spe;eel  anel  elire;e.tie)n  e)f 
the;  iex;.  the;  we;alhe;r  fe)re)exi.st.  anel  the 
me;the)el  e)f  iex;  management. 

Baseel  e)n  available  hisleeriexd  anel 
more;  reex;nt  iex;  ehitec  there;  is  le)W 
|)re)hal)ility  e)f  iex;  entering  the;  elrilling 
are;a  eluring  the  eepen  water  .season. 
He)wever.  if  hazareleeus  iex;  is  e)n  a 
trajee:te)ry  to  appre)ae;h  the  rig,  the;  iex; 
management  ve;.s.sel  will  he;  available  te) 
responel.  One  e)ptie)n  fe)r  respeending  is  te) 
use  the  xes.sels  fire  me)idte)r  (water 
e:anne)n)  to  moelify  the;  trajeelory  e)f  the 
fle)e.  Another  optieni  is  to  re;elire;e:t  the 
ice  by  applying  pre;.s.sure;  with  the  be)w 
e)f  the  iex;  mancigement  ve;s.sel,  .sle)wly 
pushing  the;  iex;  away  freem  the  elire;e:tie)n 
e)f  the;  elrill  rig.  At  the;.se;  sle)w  s])e;e;el.s,  the; 
ves.sel  woidel  use  le)W  pe)we;r  anel  shew 
pre)pelle;r  rotation  s])i;e;el.  therehv 
re;elue:ing  ne)ise;  ge;ne;ratie)n  freim 
pre)pe;lle;r  re)tatie)n  e;ffe;e:l.s  in  the;  water. 
lex;l)re;aking  is  ne)t  planne;el  as  a  way  to 
manage;  iex;  that  may  he;  e)n  a  trajee:te)ry 
te)warel  the  elrilling  rig.  In  e:a.se;  the;  jae;k- 
u])  rig  ne;e;el.s  te)  he  me)ve;el  elue;  to 
appre)ae;hing  iex;.  the;  .suppe)rl  ves.sels 
will  te)w  the  rig  te)  a  seexire  le)catie)n. 

Timeframe  of  Activities 

OOP’s  antieapateel  start  anel  enel  elate;.s 
e)f  the  me)hilizatie)n.  elrilling  e)j)e;ratie)ns. 
anel  eleme)hilizatie)n  are  on  e)r  abeiut  )une; 
15,  2014,  anel  Ne)ve;ml)e;r  Ki,  2014, 
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rosiiectively.  with  actual  activities  in  the 
lease  sale  area  taking  place  roughly  from 
)nlv  through  Octoher.  Vessels  wonltl  not 
arrive  at  the  prospect  prior  to  )nly  1. 

The  HLV  with  the  jack-np  drill  rig  is 
expect(!d  to  originate  from  .Sontluiast 
Asia  or  the  North  Sea.  The  IlhV  will 
depart  the  artxi  as  soon  as  it  has 
ofiloaded  the  rig.  fhe  AHST.  OSVs.  and 
ware  ve.ssel  will  mobilize  from  the  (hdf 
of  Mexico  in  earlv  |nne  and  will  he 
traveling  north  in  clo.se  proximitv  to  the 
llbV  and  jack-np  rig.  The  ice 
management  vessid  will  lx;  the  fir.st  to 
mohilize  to  the  drill  site  to  provide 
information  on  icc;  conditions  to  the 
HLV  and  other  ves.sels. 

(X)F  anticipates  the  drilling  of  one 
well  will  take  approximately  40  days. 
After  the  first  Devils  Faw  well  is  drilled, 
it  will  he  plugged  and  abandoned.  If 
there  is  enough  time,  as  estimated  hv 
the  ice  monitoring  sy.stem.  COF  intends 
to  drill  a  second  well,  which  could  take 
another  40  days.  Relocation  of  the  rig 
from  the  first  to  the  second  well  would 
take  apjiroximatelv  24^8  hrs.  If  a 
.second  well  is  drilled,  it  would  al.so  he 
jilngged  and  ahandoneil. 

\Vlien  drilling  is  coinjileted,  the  jack- 
11])  rig  will  he  demobilized  and  excess 
material  transferred  from  the  rig  to 
sn|)ply  ves.sels.  The  rig  will  then  he 
jacked  down  and  taken  under  tow  hv 
the  AHST  and  OSVs  to  the  load-ont  site, 
anticipated  to  he  located  south  of  the 
Devils  Faw  pros|)ect  area.  The  rig  will 
remain  in  tow  by  the  AHS  T  until  the 
HLV  arrives,  in  case  the  drilling  .season 
ends  earlier  than  anticipated,  the  rig 
may  he  towed  to  the  alternate  staging 
area  and  jacked  np  until  the  HLV 
arrives.  In  that  situation.  helico])ters 
will  he  mobilized  to  Nome  or  the  Red 
Dog  Mine  to  sn])])ort  the  rig  as 
necessary.  Once  the  AHST  has  the  jack- 
iij)  rig  under  tow.  all  other  support 
ves.sels  would  he  dismis.sed.  The  AHST 
and  OSVs  would  accomi)anv  the  rig 
until  it  is  loaded  onto  the  HLV.  Once 
the  rig  has  been  loaded  onto  the  HLV. 
the  AHS'L.  snj)ply  vessels,  and  air 
snj)j)ort  will  he  demobilized. 

ExplomtoiY  Drillin}’  Pro^nini  Sound 
('Auuactoristics 

Fotential  im])act.s  to  marine  mammals 
could  occur  from  the  noise  ])rodnced  by 
the  jack-np  rig  and  its  snj)])ort  ves.sels 
(including  the  ice  management  vessels 
and  during  Dl^).  aircraft,  and  the  airgnn 
array  during  V.SF  tests.  The  drill  rig 
l)rodnces  continnons  noise  into  the 
marine  environment.  NMFS  currently 
uses  a  threshold  of  120  dH  re  1  pFa 
(rms)  for  the  on.set  of  Level  H 
harassment  from  continnons  sound 
.sources.  This  120  dl3  threshold  is  also 
applicable  for  the  snj)])ort  ve.ssels 


(hiring  DF.  The  airgnn  arrav  projiosed  to 
he  used  by  COF  for  the  VSF  tests 
produces  pulsed  noi.se  into  the  marine 
environment.  NMf'S  currently  uses  a 
threshold  of  100  dll  re  1  pFa  (rms)  for 
the  onset  of  Level  13  harassment  from 
pulsed  sound  sources. 

(1)  Drill  Rig  Sounds 

The  main  contributors  to  the 
underwater  sound  levels  from  jack-up 
rig  drilling  activities  are  the  use  of 
generators  and  drilling  machinerv.  I'ew 
underwater  noise  measurements  exist 
from  o])erations  using  a  drill  rig.  Here 
we  summarize  the  results  from  the 
drilling  rig  Ocean  (icncrcd  Hud  its  two 
sui)i)ort  ves.sels  in  the  Timor  Sea. 
Northern  Au.stralia  (Mcfkmley.  l?)t)8) 
and  the  jack-up  rig  Spartan  151  in  (iook 
Inlet.  Alaska  (MAI.  2011).  For 
com])ari.son.  (X)F  also  included 
information  on  drilling  .sound 
measurements  from  a  concrete  drilling 
island  and  drillship.  However,  the 
sound  propagation  of  a  jack-up  rig  is 
substantially  less  than  that  of  a  drillship 
because  the  com])onents  that  generate 
sound  from  a  jack-u])  rig  sit  above  the 
surface  of  the  water  in.stead  of  in  the 
water. 

McCiauley  (H)t)8)  conducted 
measurements  under  three  different 
conditions:  (a)  Drilling  rig  sounds 
without  drilling:  (h)  activelv  drilling, 
with  the  .su|)])ort  ve.ssel  on  anchor:  and 
(c)  drilling  with  the  support  vessel 
loading  the  rig  (Mefiauley,  1?)t)8).  The 
primary  noise  .sources  from  the  drill  rig 
itself  were  from  mechanical  iilants.  fluid 
di.scharges,  jnunping  svstems  and 
mi.scellaneons  hanging  of  gear  on  the 
rig.  The  overall  noise  level  was  low  (117 
dI3  re  IpFa  at  410  ft  |125  ml)  mainly 
because  the  deck  of  the  rig  was  well 
above  the  waterline  (which  is  also  the 
ca.se  for  jack-up  rigs).  When  the  rig  was 
actively  drilling,  the  drill  rig  noise 
dominated  the  drilling  sounds  to  a 
distance  of  about  1,312  ft  (400  m). 
Beyond  that  di.stance.  the  energv  from 
the  drill  .string  tones  (in  the  31  and  02 
Hz  V:t  octaves)  became  ajiparent  and 
resulted  in  an  increa.se  in  the  overall 
received  noise  level.  With  the  rig 
drilling,  the  highest  noi.se  levels 
encountered  were  on  the  order  of  117 
(113  re  IpFa  at  410  ft  (12.')  m)  and  11.')  (113 
relpFa  at  1,228  ft  (40.')  m).  The  noise 
source  that  far  exceeded  the  previous 
two  was  from  the  sup|)()rt  ve.ssel 
standing  alongside  the  rig  for  loading 
puiposes.  'I’he  thrusters  and  main 
])r()peller.s  were  engaged  to  keep  the 
ve.s.sel  in  i)().siti()n  and  ])ro(lu(:e(l  high 
levels  of  cavitation  sound.  The  .sound 
was  broadband  in  nature,  with  highest 
levels  of  137  dB  IpFa  at  1,328  ft  (40.') 


m)  and  levels  of  120  dB  re  IpFa  at  1.8- 
2.4  mi  (3-4  km)  from  the  well  head. 

Acou.slic  measurements  of  the  drilling 
rig  Spartan  151  were  conducted  to 
report  on  underwater  sound 
characteristics  as  a  function  of  range 
using  two  different  systems  (moored 
hy(lr()|)h()ne  and  real  time  system).  Both 
systems  j)r()vi(le(l  consistent  results. 
Frimary  sources  of  rig-based  underwater 
sounds  were  from  the  diesel  engines, 
mud  ])um]),  ventilation  fans  (and 
associated  exhaust),  and  electrical 
generators.  The  loudest  .source  levels 
(from  the  diesel  engines)  were  estimated 
at  137  (113  re  1  pFa  at  1  m  (rms)  in  the 
141-178  Hz  '/:t  octave  hand.  Ilased  on 
this  estimate,  the  120  dB  (rms)  re  1  pFa 
sound  i)res.sure  level  would  he  at  about 
l.')4  ft  (.')()  m)  away  from  where  the 
energy  enters  the  water  (jack-uj)  leg  or 
drill  ri.ser). 

Hall  and  Francine  (1091)  measured 
drilling  sounds  from  an  offshore 
concrete  island  drilling  structure. 

Source  sound  ])res.sure  level  was  131  dB 
re  IpFa  at  1  m  for  the  drilling  structure 
at  idle  (no  drilling),  and  a  transmi.ssion 
loss  rate  of  2.()  dB  per  doubling  of 
di.stance,  slightly  less  than  theoretical 
cylindrical  si)rea(ling.  At  a  di.stance  of 
5)12  ft  (278  m)  from  the  drilling  island 
the  broadband  sound  pressure  level  was 
lot)  (IB  re  IpFa.  Strong  tonal 
(:omj)()nents  at  1.37.')-!..')  Hz  were 
detected  in  the  acou.stic  records  during 
drilling  activities.  These  were  likelv 
associated  with  the  rotary  turntable, 
which  was  rotating  between  75  and  110 
r])m  (which  corresponds  to  1.2.')-!  .83 
Hz).  The  received  broadband  sound 
pre.ssure  level  at  840  ft  (2.')9  m)  was  124 
(113  re  IpFa.  The  sounds  measured  from 
the  concrete  drilling  island  were  almost 
entirely  (>?).')%)  com])().sed  of  energy 
below  20  Hz. 

Sound  pres.sure  levels  of  drilling 
activities  from  the  concrete  drilling 
island  were  substantially  le.ss  than  tho.se 
re])()rte(l  for  drill  .shi])s  (Greene,  1087a). 
At  a  range  of  .').')7  ft  (170  m)  the  20-1000 
Hz  hand  level  was  122-12.')  dB  for  the 
drillshi])  Explorer  I,  with  most  energy 
below  000  Hz  (although  tones  up  to 
18.')0  Hz  were  recorded).  Drilling 
activity  from  the  Explorer  wiia  measured 
as  134  (113  at  a  range  of  O.'IO  ft  (200  m), 
with  all  energy  below  000  Hz. 
Underwater  sound  measurements  from 
the  drilkship  Kallak  at  3.21.')  ft  (!)80  m) 
were  substantially  higher  (143  dB  re 
IpFa).  Underwater  sound  levels 
recorded  from  the  drillshi])  Stena  Eortli 
in  Disko  Bay,  Greenland,  (:()rre.s])()n(le(l 
to  measurements  from  other  (lrillshi]).s 
and  were  higher  than  sound  levels 
re])()rte(l  for  semi-suhmersihles  and  drill 
rigs  (Kyhn  et  al.,  2011).  'Fhe  broadband 
source  levels  were  similar  to  a  fast 
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moving  merchant  vessel  witli  source 
levels  iij)  to  184-15)0  (113  re  1  gFa  (hiring 
drilling  and  maintenance  work, 
res])e(:tively.  At  a  range  of  1,040  ft  (.'300 
m)  from  the  drillshij)  the  10-1000  llz 
hand  level  during  drilling  at  20.'i  ft  (5)0 
m)  ranged  from  ajijiroximatelv  100-128 
(113  rel  gl’a,  with  the  highest  sound  level 
at  100  and  400  Hz.  Sound  levels  were 
<110  (113  rel  gPa  at  1.2  mi  (2  km) 
distance. 

Exjiected  sound  jiressure  levels  for 
the  ])ro|)()se(l  drilling  activities  hav(! 
t)(;en  modeled  by  )AS(X)  Aj)|)li(Hl 
K(!S(;arch.  Inc.  for  drilling  sounds  only 
and  for  drilling  sounds  in  combination 
with  the  ]jroximity  of  a  support  v(!s.sel 
using  DP.  'file  acoustic  modeling  results 
show  that  the  maximum  radii  to 
r(!(:eiv(Kl  .sound  levels  of  120  and  100  (113 
re  1  pPa  from  drilling  ()j)erations  alone 
are  085)  ft  (210  m)  and  <33  ft  (10  m). 
respectively  (O'Neill  et  al.,  2012).  More 
detailed  results  are  included  in 
Attachment  A  of  OOP's  II  lA  a])])lication. 

(2)  V(!ssel  Sounds 

In  addition  to  the  drill  rig,  various 
tyjxis  of  v(!.ssels  will  be  n.sed  in  support 
of  the  operations  including  ice 
management  vessels,  anchor  handlers, 
su])ply  ves.sels  and  oil-spill  r(!S])()n.se 
ves.s(!ls.  bike  other  industry-generated 
•sound,  underwater  sound  from  ves.sels 
is  generally  most  a])])arent  at  ndatively 
low  fre(inenci(;s  (20-'i00  llz).  The  sound 
characteristic  of  (uich  ve.ssel  is  uni(]ue 
(le|)en(ling  u])()n  ])r()j)nlsi()n  unit, 
machima’v.  hull  size  and  shape.  The.se 
characteristics  change  with  load,  vessel 
s])ee(l  and  weather  conditions.  For 
exainjile,  incr(;ase  in  ves.sel  size,  power 
and  .spe(!(l  prodiKxxs  increasing 
broadband  and  tonal  noise.  The  sound 
jjroduced  by  vexs.sels  is  generated  by 
(iugine  machinery  and  ])r()i)ell(;r 
cavitation.  When  a  vessel  incixiases 
sp(;e(l,  broadband  sound  from  propeller 
cavitation  and  hull  vibration  h(!Comes 
dominant  over  machinery  sound.  It  has 
he(!n  estimated  that  jjropelhjr  cavitation 
produces  at  lea.st  5)0%  of  all  ship 
g(!nerate(l  ambient  noise  (Ross.  20().'5). 
Sound  from  large  vessels  is  generally 
high(!r  al  low  fre(in(mci(;s.  Small  high- 
pow(!re(l  (>100  horse  p()W(!r  |HP|) 
propeller  driven  boats  often  ex(:e(!(i 
large  v(;.ssel  sound  at  fixupiencies  above 
1  kllz. 

Ice  manag(!ment  v(!,s.sels  ()])eraling  in 
thick  ice  nujuire  a  greater  amonnl  of 
power  and  propeller  cavitation  and 
hence  produce  higher  sound  levels  than 
ships  of  similar  size  during  normal 
ojieration  in  open  water  (Richard.son  et 
al.,  15)5).'jh).  Roth  and  .Schmidt  (2010) 
(ixamiiKul  ice  management  v(!ssel  sound 
pressure  levels  during  different  sea  ice 
conditions  and  mo(l(;s  of  proiudsion. 


Comparison  of  source  sp(!(:tra  in  open- 
water  and  while  breaking  moderate  ice 
showed  increa.s(!s  as  much  as  1.5  (113 
h(!lw(!en  20  Hz  and  2  kHz.  For  low 
fre(iuenci(!.s.  a  sound  ])r(;ssure  level  of 
about  15)3  (113  re  IpPa  at  1  m  was 
estimated  to  h(!  a  reasonable  peak  value. 

Numerous  measurements  of 
nn(l(M'wat(!r  ves.s(!l  sound  have  Ixien 
|)erform(nl  since  2000  (for  review  S(!e 
Wyatt,  2008)  mostly  in  .sii])p()rt  of 
industry  activity.  Results  of  underwater 
ves.sel  sounds  that  have  been  measured 
in  the  (ihnkchi  and  Beaid'ort  .Seas  were 
r(!])()rte(l  in  various  5)0-(tay  and 
com])rehensive  reports  since  2007  (e.g.. 
Aerts  et  al..  2008;  Hauser  el  al..  2008; 
13ru(!ggeman  et  al..  2005)a;  Ireland  et  al.. 
2005)).  Due  to  the  highly  variable 
conditions  under  which  the.se 
m(!asnrements  were  conducted, 
including  e(]nipment  and  methodology 
u,s(!(l,  it  is  difficult  to  compare  source 
l(!vels  (i.e.,  back  calcidated  sound  levels 
at  a  theoretical  1  m  from  the  source)  or 
even  roceiv(!(l  lev(;l.s  l)(!tween  v(!ssel.s. 

For  (!xam])le,  source  sound  pressnu; 
levels  of  the  same  tug  with  barge  varied 
from  173  (113  to  182  (113  re  IpPa  al  1  m, 
(le])en(ling  on  the  .sp(;e(l  and  load  at  the 
time  of  measurement  (Zykov  and 
llannay,  2000).  .Sound  pre.ssure  levels  of 
a  drill  rig  .su])j)ort  vessel  traveling  at  a 
speed  of  about  11  knots  (20  ki)h)  was 
measured  to  lx;  130  (113  r(;  IpPa  at  1,312 
ft  (400  m)  (McCauley.  15)5)8).  Acoustic 
nuxisurements  of  an  anchor  lunulling 
su])p()rt  tug  of  similar  size  and 
h()r.se|)ower  traveling  at  4.3  knots  (8 
kph)  resulted  in  sound  pixxssure  levels 
of  apjnoximatelv  137  (113  n;  IpRa  at 
1,312  ft  (400  m)  and  120  (113  re  IpPa  at 
4.8.5.5  ft  (1,480  m)  (Funk  et  al..  2008). 

(3)  Aircraft  .Sounds 

Helico])ter,s  are  propos(!(l  to  he  us(;d 
for  personnel  and  (Kjuipment  tran.sj)ort 
to  and  from  the  drill  rig.  Over  calm 
water  away  from  shore,  the  maximum 
transmission  of  rotor  and  engine  sounds 
from  helicopters  into  the  wat(;r  can 
generally  be  visualized  as  a  26°  cone 
un(l(!r  the  aircraft.  The  size  of  the  wat(;r 
surface  area  wlnn'e  transmission  of 
sound  can  take  ])lace  is  thendon; 
genendly  larger  with  a  higher  flight 
altitude,  though  the  sound  hn'els  will  Ik; 
much  lower  due  to  the  larger  di.stance 
from  the  water.  In  practice,  the  width  of 
the  area  wlu;re  aircraft  sounds  will  Ik; 
r(;c(;iv(;(l  is  usually  wider  than  tin;  26° 
cone  and  varies  with  s(;a  state  tK;(:aus(; 
wav(;s  ])r()vi(l(;  sintahle  angl(;.s  for 
additiomd  transmission  of  the  sound.  In 
shallow  water,  scattering  and  ahs()rj)ti()n 
will  limit  lateral  propagation.  Dominant 
ton(;.s  in  noi.se  spectra  from  h(;lic()pt(;rs 
are  generally  below  .500  Hz  (Cr{;ene  and 
Moore,  15)5)5).  Harmonics  of  the  main 


rotor  and  tail  rotor  usually  dominate  the 
.sound  from  helicopters;  however,  many 
additional  tones  associated  with  the 
(;ngin(;s  and  other  rotating  parts  are 
sometimes  pr(;senl.  Because  of  Dop])ler 
shift  effects,  the  fr(;(iu(;nci(;,s  of  tones 
r(;ceiv(;(l  at  a  stationary  site  diminish 
wh(;n  an  aircraft  pas.s(;s  ov(;rh(;a(l.  The 
ajjparent  fnKjnency  is  increa.sed  while 
the  iurcndt  approach(;.s  and  is  r(;(luc(;(l 
whih;  it  moves  away.  Aircndt  flvovers 
are  not  h(;ar(l  un(t(;rwater  for  very  long, 
(;.sp(;cially  when  com|)ar(;(l  to  how  long 
th(;y  are  heard  in  air  as  the  aircraft 
apjjroaches  an  observer. 

linderwater  sounds  were  measured 
for  a  Bell  212  helicopter  ((;r(;(;n(;  15)82, 
15)85;  Richard.son  el  al..  15)5)0).  Th(;.se 
measur(;m(;nt.s  .show  that  there  are 
num(;rou.s  prominent  tones  at 
fr(;(iu(;nci(;.s  up  to  about  350  Hz.  with  the 
.str()ng(;.st  mea.sured  tone  at  20-22  Hz. 
R(;ceiv(;(l  p(;ak  .sound  levels  of  a  Bell  212 
jjassing  ov(;r  a  hydrophone  at  an 
altitude  of  ajjproximately  1.000  ft  (300 
m).  vari(;(l  tK;tw(;en  106-111  dB  re  IpPa 
at  25)  and  55)  ft  (5)  and  18  m)  water  (l(;|)th. 
Two  Class  1  or  Crou])  A  type  helicojjters 
will  fly  to  and  from  the  jack-up  rig  for 
transportation  of  manpower  and 
.snppli(;.s.  Helicopters  will  Ik;  ()p(;rate(l 
by  a  flight  cr(;w  of  two  and  capahh;  of 
carrying  12  to  13  ])a.ss(;ng(;rs. 

(4)  V(;rtical  .Seismic  Profile  Airgun 
.Sounds 

Airguns  function  by  v(;nting  high- 
pr(;.s.snre  air  into  the  water.  The  pr(;.s.sure 
signatmx;  of  an  individual  airgun 
consists  of  a  shai  ])  ri.s(;  and  then  fall  in 
pressure,  followed  by  several  positive 
and  n(;gativ(;  pre.ssun;  excursions  caused 
by  oscillation  of  the  resnlting  air  bubble. 
Mo.st  energy  emitted  from  airguns  is  at 
relatively  low  fr(;(iuenci(;s.  Typical  high- 
energy  airgun  arrays  (;mit  mo.st  (;n(;rgv  at 
10-120  Hz.  H()W(;ver,  the  puls(;.s  contain 
significant  en(;rgy  u])  to  500-1000  Hz 
and  some  energv  at  higher  frerpiencies 
(Goold  and  Fish'.  15)5)8;  P()tl(;r  et  al.. 
2007).  .Stu(li(;.s  in  the  Cidf  of  M(;xic() 
have  shown  that  the  horizontallv- 
])r()pagating  sound  can  contain 
significant  en(;rgy  above  the  fr(;(]U(;n(;ies 
that  airgun  arrays  are  (l(;,signe(l  to  emit 
(D(;Ruit(;r  el  al..  2006;  Mad.sen  et  al.. 
2006;  Tyack  et  al..  2006).  Fn(;rgv  at 
fnKjuencies  up  to  150  kHz  was  found  in 
te.sts  of  single  60-in  *  and  250-in  '  iurgims 
(Coold  and  (;oaf(;s.  2006).  Nonetheless, 
the  ])re(tominant  (;n(;rgv  is  at  low 
fr(;(ni(;nci(;.s. 

The  strengths  of  airgun  ])id.s(;.s  can  t)(; 
mea.sured  in  different  ways,  and  it  is 
im])ortant  to  know  which  m(;th()(i  is 
tK;ing  used  when  interpreting  (pioted 
source  or  r(;ceiv(;(l  l(;v(;l.s.  Geophysicists 
usually  (piote  jK;ak-to-j)(;ak  (p-p)  levels, 
in  har-m(;1(;r.s  or  (less  often)  dB  re  1  pPa. 
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Peak,  level  (zero-to-peak  |0-pl)  for  the 
same  pulse  is  typically  apjjroximately  (> 
(10  liiss.  In  the  biological  litmature, 
len  tils  of  rtictiived  airgun  judstis  are 
often  (hi.scrihtid  based  on  the  average  or 
rms  level,  where  the  average  is 
calcnlattid  over  the  duration  of  the 
ptdse.  The  rins  value  for  a  given  airgun 
pnlse  is  typically  ai)])roxiinately  10  dll 
iow(ir  than  the  peak  level  and  Ki  dB 
lower  than  the  ji-p  value  (dreene,  10?)7: 
McCauley  at  ciL.  1008.  2000).  A  fourth 
measure  that  is  increasingly  used  is  tlui 
.Sound  Fx))osure  Ltivel  (SKL).  in  dB  re  1 
pPa2s.  Becau.se  the  pulstis.  even  when 
.strtitched  by  propagation  effticts  (see 
below),  are  usually  <1  s  in  duration,  the 
mmuirical  value  of  the  energy  is  usually 
lowtir  than  the  rms  pressure  hn  el. 
Ilowtiver,  the  units  are  different. 

Bticause  tlui  hivel  of  a  given  pnlse  will 
differ  snhstantially  de])(inding  on  which 
of  these  mtiasnres  is  being  applied,  it  is 
important  to  he  aware  which  measiin;  is 
in  use  when  int(;r]n'(!ting  any  (piotcul 
|)nl.se  level.  NMFS  refers  to  rms  levels 
when  di.scussing  levels  of  pulsed 
sounds  that  may  hara.ss  marine 
mammals;  these  arc;  the  units  used  in 
this  lllA  notice.  Specifics  about  the  V.SP 
aii'gun(s)  and  expected  radii  of  various 
receiv(;d  rms  sound  levels  are  inchid(;d 
in  thi;  acoustic  mod(;ling  re])ort  oi 
)ASC()  Applied  .Sciences  (Attachment  A 
of  (X)P's  ap|)lication).  I'he  airgun  array 
))ropos(;d  for  u.se  will  not  exc(;e(l  700 
in  '.  The  V.SP  airgun  operations  differ 
from  normal  marine  seismic  surv(;ys  in 
that  the  airgnns  are  fixed  to  one  location 
(the  drill  rig),  and  a  lindted  nnmh(;r  of 
shots  will  hi;  fir(;d  (a  total  of  about  2  hrs 
of  airgun  activity  ])er  well,  not  including 
time  r(;(iuired  for  rani])  ups). 

Although  th(;r(;  will  he  several 
su])port  vi;.ssel.s  in  tin;  drilling 
o])erations  ar(;a.  NMFS  con.sid(;r.s  tin; 
possibility  of  collisions  with  marine 
mammals  highly  unlikely.  Once  on 
location,  the  majority  of  the  sui)j)ort 
ves.sels  will  remain  in  the  area  of  the 
drill  rig  throughout  the  2014  drilling 
season  and  will  not  In;  making  trips 
hetw(;(;n  the  shorehasi;  and  the  ofishon; 
vessels  (with  the  exception  of  the 
r(;.sup])ly  transits).  As  noted  (;arlier  in 
this  document  and  in  Figure  3  of  OOP’s 
aj)plication.  tin;  majority  of  the  v(;s.sels 
will  sit  on  standby  mode  a])])roximately 
mi  (0  km)  ui)wind  of  the  drill  rig.  As 
the  cn;w  chang(;/resup])ly  activiti(;.s  are 
considered  ])art  of  normal  vessel  traffic 
and  are  not  anticipat(;(l  to  imi)act 
marine  mammals  in  a  manner  that 
would  rise  to  the  l(;v(;l  of  taking,  those 
activities  an;  not  consider(;d  further  in 
this  document. 


Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  Chukchi  .S(;a  supports  a  (liv(;rse 
a.s.semhlage  of  marine  mammals, 
including:  howhead,  grav,  h(;lnga.  killer, 
minke.  hunijihack.  and  fin  whal(;s; 
harbor  ])ori)oi.s(;;  ringed,  ribbon,  s]iott(;d, 
and  h(;ard(;d  .si;als:  narwhals  (Monodon 
luonocaros)-,  ])olar  h(;ars  (Ursus 
iu(iritinnis)\  and  walrnsi;.s  ((ktohamis 
rosnidriis  divargans;  .s(;(;  'fahh;  3  in 
OOP's  application).  Tin;  howhead, 
humphack,  and  fin  whales  are  listed  as 
■‘(;ndanger(;d"  und{;r  the;  Ibidangered 
.Species  Act  (F.SA)  and  as  depleted 
und(;r  the  MMPA.  The  ringed  and 
h(;ar(l(;(l  s(;als  are  li.st(;(l  as  “thr(;at(;ned" 
und(;r  the  ESA.  (Certain  stocks  or 
popidations  of  gray,  beluga,  and  killer 
whal(;s  and  sjiotted  s(;als  are  listed  as 
endangered  or  are  j)roj)osed  for  listing 
und(;r  the  E.SA;  howev(;r.  none  oftho.se 
stocks  or  populations  occur  in  the 
propo.s(;d  activity  ar(;a.  Additionally,  the 
ribbon  .s(;al  is  consid(;r(;(l  a  “si)(;ci(;s  of 
concern”  nnd(;r  the  E.SA.  Both  the 
walrus  and  the  polar  h(;ar  an;  managed 
by  the  IJ..S.  Fish  and  VVildlih;  .S(;rvic(; 
(IJ.SFW.S)  and  are  not  consi(i(;r(;d  further 
in  this  pro|)osed  111  A  notice. 

Of  th(;.se  s])(;ci(;s,  12  an;  (;xp(;ct(;(l  to 
occur  in  the  an;a  of  (X)P’s  j)ro|)o.sed 
operations.  Th(;se  sp(;cii;s  inchuh;:  tin; 
howhead,  gray.  hnm])hack,  minke;.  fin. 
killer,  and  h(;iuga  whal(;s;  harbor 
por])oise;  and  the  ring(;d,  sjiotted, 
h(;ar(led.  and  ribbon  .s(;als.  B(;luga. 
howlu;ad,  gray,  and  kilh;r  whal(;s. 
harbor  jiorpoise,  and  ringed,  bearded, 
and  si)ott(;d  .s(;als  are  anticipated  to  he; 
encountered  more;  than  the  ()the;r  four 
marine;  mammal  species  me;ntie)ne;(l 
h(;r(;.  The;  marine  mammal  s])e;e:i(;s  that 
is  likely  to  he;  (;ncounte;re;(l  most  wielelv 
(in  sjiace  and  time)  throughout  the 
j)e;rioel  of  the;  projio.seel  drilling  jirogram 
is  the  ringe;d  seal.  Encounters  with 
howhead  and  gray  whales  an;  e;x])(;cte(l 
to  he  limit(;el  to  particular  .se;as()ns. 

Where;  available;,  (if IP  u.seel  elensitv 
(;stimate;s  from  p(;e;r-re;vie;we;(l  lit(;ratur(; 
in  the  a])j)li(:ation.  In  cases  where 
(lejisity  estimates  were;  not  r(;a(lily 
aviiilahle;  in  the;  ])(;(;r-r(;vie;we;(l  literature. 
(X)P  u.s(;(l  other  methods  to  derive  the; 
e;.stim:it(;.s.  NMF.S  r(;vie;w(;(l  the;  elensitv 
estimate;  et(;.s(:ripti()ns  and  documents 
and  (l(;te;rmine;(l  that  they  were; 
acceptable  for  th(;.se;  purposes.  The; 
(;x])lanati()n  for  tho.se;  ele;rivatie)ns  and 
the;  actual  ele;nsity  (;stimate;s  are 
(l(;.se:rih(;(l  lat(;r  in  this  elocnment  (see  the; 
“E.stimated  fake  by  Incidental 
I  larassment”  S(;cti()n). 

riie  narwhal  occurs  in  Canadian 
wate;rs  and  occasionally  in  the;  Alaskan 
Be;anfort  .S(;a  and  the  (ihukchi  .Se;a,  hut 
it  is  C()nsi(le;re;el  (;xtralimital  in  11..S. 


waters  and  is  not  (;xpe;cte;(l  to  he 
(;nconnte;re;(l.  Th(;r(;  are;  scattere;(l  records 
of  narwhal  in  Alaskan  waters,  including 
r(;p()rts  by  suh.sist(;nce;  hunt(;r.s.  wh(;r(; 
the;  s])(;ci(;s  is  c()nsiel(;re;(l  extralindtal 
(R(;(;v(;.s  at  al..  2002).  Due  to  the;  rarity 
of  this  .s])e;e:ie;s  in  the  ])roi)os(;(l  proje;ct 
ar(;a  and  the;  r(;mote;  chance  it  would  he; 
affected  by  (X)P's  jiroposed  (ihukchi  .Se;a 
drilling  activiti(;s.  this  spe;cie;s  is  not 
discussed  further  in  this  pr()pos(;el  111  A 
notice. 

(X)P's  a])plication  contains 
information  on  the  status,  distrihution, 
seasonal  distrihution,  ahunelance.  and 
life;  history  of  e;ach  of  the;  specie;s  under 
NMF.S  jnri.sdiction  m(;nti()ne;(l  in  this 
document.  When  r(;vie;wing  the 
apj)lication,  NMF.S  (le;te;rmine;(l  that  the; 
s])(;cies  descriptions  ])re)vi(led  by  (X)P 
(:()rr(;ctly  characterized  the;  status, 
distrihution,  st;asonal  eli.strihution,  and 
ahunelance;  of  each  species.  Ple;a.S(;  refer 
to  the;  a])])lication  for  that  information 
(se;e;  ADDRESSES).  Additional  information 
can  also  he;  found  in  the  NMF.S  .Stock 
Ass(;ssme;nt  Reports  (.SAR).  The;  Alaska 
2011  .SAR  is  available;  at:  http:// 
\v\vw.nnds.no(i(i.<’ov/pr/pdfs/s(irs/ 
(ik2()I1.pdf. 

Brief  Background  on  Marine  Mammal 
Hearing 

When  considering  the  in)lu(;nc(;  of 
various  kinds  of  sound  on  the;  marine; 
e;nvir()nm(;nt.  it  is  ne;ce;.ssarv  to 
understand  that  different  kinds  of 
marine;  life;  are;  sensitive;  to  (liffe;r(;nt 
fr(;(|U(;nci(;s  of  sound.  Bas(;(l  on  available 
behavioral  data,  audiograms  have  h(;e;n 
derived  using  auelitorv  evoked 
pote;ntials.  anatomical  modeling,  and 
othe;r  data.  .Southall  at  (d.  (2007) 
designate  “functional  hearing  gron])s” 
for  marine  mammals  and  estimate  the 
lower  and  upper  fr(;(iue;ncie;s  of 
functional  he;aring  e)f  the  groups.  I'he 
functional  gronj)s  and  the  associated 
fr(;e|U(;ncies  are  indicated  below  (though 
animals  are;  less  sensitive  to  sounds  at 
the  outer  (;(lge  of  their  functional  range; 
and  most  seaisitive  to  .sounds  of 
ir(;e]ue;ncies  within  a  smaller  range; 
.somewhere;  in  the  middle  of  th(;ir 
functional  h(;aring  range): 

•  Low  fr(;(]ue;n(:y  cetaceans  (13 
,s])(;cies  of  mystice;t(;s):  functional 
h(;aring  is  (;,stimat(;(l  to  occur  he;tw(;(;n 
ajiproximately  7  Hz  and  22  kHz 
(however,  a  .study  by  An  at  al.  (2()()())  of 
hnmphack  whale;  songs  indicate;  that  the 
range;  may  e;xte;n(l  to  at  lea.st  24  kHz): 

•  Mi(l-fre;(|ue;ncy  ce;tace;ans  (32 
spe;cie;s  of  eloljihins.  six  s])e;cie;s  of  large;)' 
toothed  whales,  and  1!)  si)e;cie;s  of 
he;ake;el  and  hottlenose  whales): 
functional  h(;aring  is  c;stimate;(l  to  occur 
between  a])])re)ximatelv  l.'iO  Hz  and  KU) 
kHz: 
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•  High  ireciiuMicy  cetaceans  (eight 
species  of  triu;  porjjoises,  six  spcuaes  of 
river  (lol])hins,  Kogia,  the  franciscana, 
and  four  s])ecies  of  cei)halorhyiu:hids): 
functional  hearing  is  estimated  to  occur 
hi!t\v(!en  ai)])roximately  2(H)  Hz  and  180 
kl  Iz:  and 

•  Pinnipeds  in  \Vat(;r:  functional 
h(!aring  is  (istimahnl  to  occur  hcHween 
approximately  7.'j  Hz  and  75  kHz,  with 
the  greatest  sensitivity  IxHween 
a])proximately  700  Hz  and  20  kHz. 

As  mentioned  ])r(!vionsly  in  this 
document.  12  marine  mammal  s])eci(!s 
(four  |)inniped  and  (hght  cetaixmn 
s])ecies)  are  likely  to  occur  in  the 
ja’opo.sed  drilling  area.  Of  the  eight 
cetacean  sj)ec:ies  likely  to  occur  in 
(XlP’s  project  area,  five  are  classified  as 
low  frecpiency  cetaceans  (i.e.,  howhead. 
gray,  hnmphack,  niinke,  and  fin 
whales],  two  are  classified  as  mid- 
fr(;(]n(!ncy  cetac;eans  (i.e..  beluga  and 
killer  whales),  and  one  is  classified  as 
a  high-fretpiency  cetacean  (i.e..  harbor 
])orj)oise)  (Southall  e/  a/..  2007). 

Underwater  audiograms  have  been 
obtained  using  behavioral  methods  for 
four  s|)ecies  of  jjhocinid  seals:  the 
ringed,  harbor,  harp,  and  northern 
elephant  seals  (reviewed  in  Richardson 
i;1  (il.,  1005a:  Kastak  and  Schn.stcninan, 
1008).  Below  30-50  kHz.  tlu;  hearing 
threshold  of  i)hocini(ls  is  (issentiallv  flat 
down  to  at  least  1  kHz  and  ranges 
between  00  and  85  dH  re  1  pBa.  There 
are  few  published  data  on  in-water 
hearing  sensitivity  of  ])hoci(l  seals 
below  1  kHz.  Howevcir,  measurements 
for  one  harbor  seal  indicated  that,  below 
1  kHz.  its  thr(!sholds  deteriorated 
gradually  to  00  dB  ix;  1  pBa  at  100  Hz 
from  80  dB  re  1  pBa  at  800  Hz  and  from 
07  (IB  re  1  pBa  at  1,000  Hz  (Kastak  and 
Schiisterman,  1008).  More  r(!cent  data 
suggest  that  harbor  seal  hearing  at  low 
fr(!(inenci(^s  may  he  more  sensitive  than 
that  and  that  earlier  data  were 
confounded  by  excessive  hackgroimd 
noise  (Kastele'in  at  al..  2000a.h).  If  so. 
harbor  s(;als  have  considerably  better 
underwater  h(;aring  sensitivity  at  low 
Inuiiiencies  than  do  small  odontoccHes 
like  htdngas  (for  which  the  thixishold  at 
100  Hz  is  about  125  dB). 

Pinni])e(l  call  characteristics  arc; 
relevant  when  ass(!ssing  potential 
masking  effects  of  man-made  sounds.  In 
addition,  for  those  sp(H:i(!s  whose 
hearing  has  not  hcum  te.sted,  call 
characteristics  are  n.sefnl  in  a.sse.ssing 
the  frcHpiency  range  within  which 
hearing  is  likely  to  1)(!  most  sensitive. 
The  four  species  of  seals  j)r()sent  in  the 
.study  ar(;a.  all  of  which  are  in  the 
phocid  .seal  grouj),  are  all  most  vocal 
(hiring  the  spring  mating  season  and 
much  less  so  during  late  summer.  In 
each  species,  the  calls  are  at  freriuencir^s 


from  several  hundred  to  several 
thousand  hertz — above  the  frecjiiency 
range  of  the  dominant  noise 
components  from  most  of  the  propo.sed 
oil  exploration  activities. 

(ietacean  hearing  has  been  studied  in 
relatively  few  .s]K;cie.s  and  individuals. 
The  auditory  sensitivity  of  howhead. 
gray,  and  other  baleen  whales  has  not 
been  measured,  hut  relevant  anatomical 
and  behavioral  evidence  is  available. 
The.se  whales  ajjpear  to  he  specialized 
for  low  fre(iuency  hearing,  with  some 
directional  hearing  ahilitv  (reviewed  in 
Richardson  at  al..  lt)5)5a;  Ketten,  2()()()). 
Their  optimnm  hearing  overlaps  hroadlv 
with  the  low  fnuiuency  range  where 
exploration  drilling  activities,  airgims, 
and  a.ssociated  ve.ssel  traffic  ennt  most 
of  their  energy. 

The  beluga  whale  is  one  of  the  h(!tter- 
studied  s])(;cie,s  in  t(!rm.s  of  its  luxiring 
ability.  As  mentioned  earlier,  the 
anditory  bandwidth  in  ndd-fixMinency 
o(lontocet(!.s  is  believed  to  range  from 
150  Hz  to  100  kHz  (Southall  at  (iL, 

2007);  h()W(n'er,  belugas  are  most 
.s(!n.sitive  above  10  kHz.  Tluw  have 
(■(datively  poor  .sensitivity  at  the  low 
fre(iuen(;ies  (reviewed  in  Richardson  at 
(il..  1005a)  that  dominate  the  .sound 
from  industrial  activities  and  associated 
vessels.  Nonetheless,  the  n()i.s(i  from 
strong  low  fRupiency  sources  is 
(letectahh;  by  belugas  many  kilonuders 
away  (Richard.son  and  VVnrsig.  1007). 
Akso.  Ixdnga  luxiring  at  low  )r(!(inenci(!.s 
in  open-water  conditions  is  a|)parently 
somewhat  better  than  in  the  captive 
situations  where  most  hearing  studies 
were  conducted  (Ridgway  and  (iarder. 
1005;  An,  1007).  If  so,  low  fr(!(juencv 
sounds  emanating  from  drilling 
activities  may  he  (let(;ctahle  somewhat 
farther  away  than  ijreviously  (jstimated. 

(kdl  characteristics  of  cetaceans 
provide  .some  limited  information  on 
their  luxuing  abilities,  (dthough  the 
anditory  range  often  extends  beyond  the 
range  of  frerjuencies  contained  in  the 
calls.  Also,  understanding  the 
fr(X]U(!n(:ies  at  which  diflerent  marine 
mammal  sp(!ci(is  communicate  is 
relevant  for  the  as.sessment  of  potential 
imjjacts  from  manmade  sounds.  A 
summary  of  the  cidl  characteristics  for 
howhead,  gray,  and  beluga  whal(!.s  is 
l)rovi(le(l  next. 

Most  howhead  calls  an;  tonal, 
fr(!(pi(!ncy-mo(hdate(l  sounds  at 
fre(juencies  of  5()-4{)()  Hz.  These  calls 
()V(!rlap  broadly  in  fr(;(]nency  with  the 
umha  water  sounds  emitt(!(l  by  many  of 
the  activiti(;s  to  he  j)erforme(l  during 
CXlP's  i)ropo.se(l  exploration  drilling 
l)rogram  (Richard.son  at  al.,  ltH)5a). 
Source  levels  are  (|uite  variable,  with 
the  .str()ng(M'  calls  having  source  levels 
u])  to  about  180  dB  re  1  pPa  at  1  m.  (irav 


whales  make  a  wide  variety  of  calls  at 
fre(piencies  from  <100-2, ()()()  Hz  (Moore 
and  Ljnnghlad.  1084;  Dalheim,  1087). 

B(dnga  calls  include  trills,  whistles, 
clicks,  hangs,  chirjjs  and  other  sounds 
(.Schevill  and  Lawrence,  1040;  Onellet, 
1070:  ,Sjare  and  Smith,  1080a).  Beluga 
whistles  have  dominant  fr(!(]uen(:ie.s  in 
the  2-0  kHz  range  (Sjare  and  .Smith, 
1080a).  'fids  is  above  the  fnKiuencv 
rang(!  of  most  of  the  sound  energy 
])ro(lu(:e(l  by  the  proposed  exploratory 
drilling  activities  and  as.sociated  v(;.ssel.s. 
Other  beluga  call  tyj)e.s  r(;p()rte(l  hv  Sjare 
and  .Smith  (lOOOa.h)  included  .sounds  at 
mean  fr(!(jnenci(;s  ranging  upward  from 
1  kHz. 

The  h(duga  also  has  a  very  well 
developed  high  fre(]uency  (icholocation 
.system,  as  revi(nve(l  by  y\u  (1003). 
Echolocation  signals  have  p(;ak 
Impumcies  from  40-120  kHz  and 
broadband  source  levels  of  uj)  to  210  dB 
re  1  pPa-m  (zero-])(iak).  Echolocation 
calls  are  far  above  the  fnujuency  range 
of  the  .sounds  produced  by  the  (l(!vic(!s 
proposed  for  use  during  C'-OP’s  (ihukchi 
.Sea  exploratory  drilling  program. 
Th((refore,  those  industrial  .sounds  are 
not  exjiected  to  interhae  with 
echolocation. 

PoUmtial  Eftects  of  the  .Spiiciiled 
Activity  on  Marine  Mammals 

Tlu!  lik(dy  or  ])()s.sil)le  impacts  of  the 
pr()i)()se(t  exploratory  drilling  ])r()gram 
in  the  (Ihukchi  .S(!a  on  marine  mamniids 
coidd  involve  both  non-acoustic  and 
acoustic  eff(;(:t.s.  Potential  non-acoustic 
effects  could  r(;.sult  from  the  physical 
pni.sence  of  the  (!(|idpment  and 
])er.s()nnel.  Petroleum  (level()|)ment  and 
as.sociated  a(:tiviti(;.s  introduce  sound 
into  the  marine  envirommait.  Impacts  to 
marine  mammals  are  exp(a:te(l  to 
primarily  he  acoustic  in  nature. 

I’otential  acoustic  effects  on  marine 
mammals  relate  to  sound  produced  by 
drilling  activity,  sn])])ly  and  snpjjort 
ves.sels  on  DP,  and  aircraft,  as  well  as 
the  V.SP  airgnn  array.  The  potential 
effects  of  sound  from  the  ]n'0|)().se(l 
exphaatory  drilling  program  might 
include  one  or  more  of  tin;  following: 
tolerance:  masking  of  natural  sounds; 
behavioral  disturhance;  non-anditorv 
physical  effects;  and.  at  least  in  theory, 
temporary  or  permanent  hearing 
impairment  (Richardson  at  al..  1995a). 
However,  for  reasons  discus.sed  later  in 
this  document,  it  is  nnlik(dv  that  tlnne 
would  he  any  (:a.s(!.s  of  tem|)()rary,  or 
(!.sp(H:ially  p((rmanent.  lujaring 
impairnKmt  resnlting  from  these 
activities.  As  outlimul  in  pr(n'i()ns 
NMF.S  documents,  the  effects  of  noise 
on  inariiK!  mammals  are  highly  variable, 
and  can  be  (:at(!g()rize(l  as  follows  (based 
on  Richardson  at  al.,  1995h): 
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(1)  The  noise  may  he  loo  \v(!ak  to  l)e 
h(;ar(l  at  the  location  ot  the  animal  (i.e., 
lower  than  the  prevailing  ambient  noi.se 
level,  the  hearing  threshold  ol  the 
animal  at  ndevant  Inuinencies.  or  both): 

(2)  The  noise  may  he  audible  hot  not 
strong  enough  to  elicit  any  overt 
Ixihavioral  resp{)n.s(!: 

(3)  The  noise  may  elicit  reactions  of 
variable  conspicnonsness  and  variable 
relevance  to  the  wellbeing  of  tin;  marine 
mammal:  these  can  range  from 
temporary  alert  re.sj)onses  to  active; 
avoidance  r(;action.s  such  as  vacating  an 
area  at  least  until  the  noi.si;  (;v(;nt  cea.ses 
but  potentially  for  longer  periods  of 
time: 

(4)  U])on  repeated  exposure,  a  marine 
mammal  may  exhibit  diminishing 
responsivene.ss  (habituation),  or 
disturbance  effects  may  persist:  the 
latter  is  most  likely  with  sounds  that  are 
highly  variable  in  characteristics. 
infre(|nent.  and  unpredictable  in 
occurrence,  and  associated  with 
situations  that  a  marine  mammal 
|M;rceives  as  a  threat: 

(.'j)  Anv  anthropog(;nic  noi.st;  that  is 
strong  enough  to  he  heard  has  the 
potential  to  r(;dnce  (mask)  the  ability  of 
a  marine  mammal  to  hear  natural 
sounds  at  similar  frecinencies.  including 
calls  from  consp(;cifics.  and  underwater 
environm(;ntal  .sounds  such  as  surf 
nois(;: 

((>)  If  mammals  remain  in  an  area 
h(;cans(;  it  is  important  for  feeding, 
hr(;eding,  or  some  other  biologically 
important  pnr])ose  even  though  there  is 
chronic  exposure  to  noise,  it  is  possible 
that  there  could  he  noise-induced 
physiological  stress:  this  might  in  turn 
have  negative  effects  on  the  well-being 
or  re|)roduclion  of  the  animals  involved: 
and 

(7)  Very  strong  soimds  have  the 
potential  to  cause;  a  tem|)orarv  or 
p(;rmanent  r(;dnction  in  hearing 
.sensitivity.  In  tern;strial  mammals,  and 
jnesumahly  marine  mammals,  received 
sound  levels  must  far  exc(;ed  the 
animal’s  h(;aring  lhr(;shold  for  th(;re  to 
he;  any  temjjorarv  thr(;shold  shift  (TTS) 
in  its  hearing  ability.  For  transient 
sounds,  the  sound  level  nece.ssarv  to 
cause  TT.S  is  inver.selv  related  to  the; 
duration  of  the  .sound.  Received  sound 
levels  must  hi;  even  higher  for  there  to 
he  risk  of  |)ermanent  hearing 
impairment,  in  addition,  intense 
acoustic  or  exj)lo.sive  events  may  cause 
trauma  to  tissues  a.ssociati;d  with  organs 
vital  for  h(;aring.  sound  production, 
respiration  and  other  functions.  This 
trauma  may  inclndi;  minor  to  .seven; 
hemorrhage. 


Poliuitidl  Acoustic  Effects  Evoiu 
E\i)lor(it()i'y  Drilling  Activities 

( 1 )  Toleranci; 

Numerous  studies  have;  shown  that 
underwater  sounds  from  industrv 
activities  are  oft(;n  r(;adily  deti;ctal)le  by 
marine  mammals  in  the  water  at 
distanc(;s  of  many  kilonK;ter.s. 

Nnmerons  studies  have;  also  shown  that 
marine  mammals  at  distances  more  than 
a  few  kilometi;rs  away  oft(;n  show  no 
apparent  response  to  industry  activities 
of  various  types  (Miller  et  al..  2005:  Rain 
and  Williams.  2000).  This  is  often  true 
even  in  ca.ses  when  the  sounds  must  hi; 
readily  audible  to  the  animals  ha.sed  on 
measured  received  levels  and  the 
hearing  sensitivity  of  that  mammal 
group.  y\lthongh  various  baleen  whales, 
toothed  whales,  and  (less  frequently) 
])innipeds  have  been  shown  to  react 
Ijehaviorally  to  underwater  .sound  such 
as  airgun  ])ul.ses  or  vessels  under  some 
conditions,  at  oth(;r  times  mammals  of 
all  three  types  have  shown  no  overt 
reactions  (e.g.,  Malme  et  uL,  1080: 
Richardson  et  al.,  15)05:  Madsen  and 
Mold,  2()()():  Croll  et  al.,  2001:  Jacobs 
and  T(;rhune.  2002:  Mads(;n  et  al..  2002: 
Miller  (.*/  al..  2005).  In  general, 
pinni])eds  and  small  odontocetes  seem 
to  he  more  tolerant  of  exposure  to  some 
ty])es  of  underwater  .sound  than  are 
baleen  whales.  Richardson  et  al.  (15)5)5h) 
found  that  V(;ssel  noi.se  does  not  seem  to 
strongly  affei:l  pinnipeds  that  are 
already  in  the  water.  Richardson  e/  al. 
(15)5)51))  went  on  to  explain  that  seals  on 
haul-outs  .sometimes  respond  stronglv  to 
the  ])r(;senc(;  of  ves.sels  and  at  other 
times  ap|)ear  to  show  considerable 
tolerance  of  ve.ssels,  and  Brueggeman  et 
al.  (15)5)2,  cited  in  RichariLson  et  al., 
15)5)51))  observed  ringed  seals  hauled  out 
on  ice  ])ans  di.s])laying  short-tei  in 
escape  reactions  when  a  ship 
a|)proached  within  0. 2.5-0. 5  mi  (0.4-0. 8 
km). 

(2)  Masking 

Ma.sking  is  the  ohsenring  of  sounds  of 
interest  by  other  .sounds,  often  at  similar 
freipiencies.  Marine  mammals  are 
highly  de])endenl  on  sound,  and  their 
ability  to  recognize  sound  signals  amid 
other  noise  is  imi)ortant  in 
communication.  j)redator  and  ])rey 
detection,  and,  in  the  ca.se  of  toothed 
whales,  echolocation.  Fven  in  the 
absence  of  manmade  sounds,  the  sea  is 
usually  noi.sy.  Background  ambient 
noise  often  interferes  with  or  masks  the 
ability  of  an  animal  to  detect  a  sound 
signal  even  when  that  signal  is  above  its 
absolute  hearing  threshold.  Natural 
ambient  noise  includes  contributions 
from  wind,  waves,  precipitation,  other 
animals,  and  (at  freipiencies  above  30 


kllz)  thermal  noi.si;  resulting  from 
molecular  agitation  (Richardson  et  al., 
15)5)5h).  Background  noi.se  also  can 
include  sounds  from  human  activities. 
Masking  of  natural  sounds  can  result 
when  human  activities  produce  high 
levels  of  background  noisi;.  (;onvi;rsely. 
if  the  hackground  level  of  underwater 
noi.se  is  high  ((;.g.,  on  a  day  with  strong 
wind  and  high  waves),  an 
anthropogenic  noisi;  source  will  not  he 
detectable  as  faraway  as  would  he 
|)o.s.sil)le  under  quieter  conditions  and 
will  itself  he  masked. 

Although  some  degree  of  ma.sking  is 
inevitable  when  high  levels  of  manmade 
hroadhand  sounds  are  introdneed  into 
the  sea,  marine  mammals  have  evolved 
systems  and  behavior  that  function  to 
reduce  the  impacts  of  ma.sking. 
Structured  signals,  such  as  the 
echolocation  click  sequences  of  small 
toothed  whales,  may  be  readilv  detected 
even  in  the  ])resence  of  strong 
hackground  noise  because  their 
frequency  content  and  tem])oral  features 
usually  differ  strongly  from  those  of  the 
hackground  noise  (An  and  Moore,  15)88, 
15)5)0).  'fhe  components  of  hackground 
noi.se  that  are  similar  in  frequency  to  the 
.sound  signal  in  question  primarily 
determine  the  degree  of  masking  of  that 
signal. 

Redundancy  and  context  can  also 
facilitate  detection  of  weak  signals. 

These  ])henomena  may  help  marine 
mammals  detect  weak  .sounds  in  the 
presence  of  natural  or  manmade  noise. 
Most  ma.sking  studies  in  marine 
mammals  pre.sent  the  test  signal  and  the 
masking  noi.se  from  the  same  direction. 
The  sound  localization  abilities  of 
marine  mammals  suggest  that,  if  signal 
and  noi.se  come  from  different 
directions,  ma.sking  woidil  not  he  as 
.severe  as  the  usual  types  of  ma.sking 
studies  might  suggest  (Richardson  et  al.. 
15)5)5h).  The  dominant  hackground  noise 
mav  he  highly  directional  if  it  comes 
from  a  i)articular  anthropogenic  source 
such  as  a  .ship  or  indu.strial  site. 
Directional  hearing  may  significantly 
reduce  the  masking  effects  of  these 
noi.ses  by  imi)roving  the  effective  signal- 
to-noi.se  ratio.  In  the  cases  of  high- 
frequenev  hearing  hv  the  hottlenose 
doli)hin.  beluga  whale,  and  killer  whale. 
em])irical  evidence  confirms  that 
ma.sking  de])end.s  stronglv  on  the 
relative  directions  of  arrival  of . sound 
signals  and  the  ma.sking  noise  (Benner  et 
al..  15)88:  Dnhrovskiy,  15)5)0:  Bain  et  al., 
15)5)3:  Bain  and  Dahlheim,  15)5)4). 
Toothed  whales,  and  jirohahlv  other 
marine  mammals  as  well,  have 
additional  caj)ahilitie.s  besides 
directional  hearing  that  can  facilitate 
detection  of  sounds  in  the  presence  of 
hackground  noise.  There  is  eviilence 


12550 


Federal  Register /  Vol.  78,  No.  36 /Friday,  February  22.  2013 /Notices 


that  some  toothed  whales  can  shift  the 
dominant  frecinencies  of  tlieir 
echolocation  signals  from  a  fr(;(]nen(:v 
rang(i  with  a  lot  of  ambient  noi.se  toward 
fre(|iu;ncies  with  less  noise  (An  al  al.. 
l‘)74,  IttH.*!;  Moore  and  Pawloski. 
rhomas  and  'I  nrl.  Romanenko 

and  Kitain,  Lesage  vl  (iL,  19t)h).  A 

lew  mariiKi  mammal  .s])ecies  an;  known 
to  incr(!as(!  tin;  source  levels  or  alter  the 
fr(;(inency  of  their  calls  in  the  presence 
t)f  elevated  sound  levels  (Dahlheim. 

1987;  An,  1993;  Lesage  at  aJ..  1993, 

1t)99;  Terhune.  1999;  Foote  at  al.  2004; 
Parks  at  al.,  2007.  200‘);  Di  lorio  and 
Clark,  2009;  Holt  at  al..  2009). 

The.se  data  demonstrating  adaptations 
for  reduced  masking  i)ertain  mainly  to 
the  very  high  frecpiency  echolocation 
signals  of  toothed  whales.  There  is  less 
information  about  the  existence  of 
correspomling  mechanisms  at  moderate 
or  low  frecpuaicies  or  in  other  tyjjes  of 
marine  mammals.  For  example,  Zait.seva 
at  al.  (1980)  found  that,  for  the 
hottlenose  dolphin,  the  angular 
.se])aration  between  a  sound  source  and 
a  ma.sking  noi.se  source  had  little  effect 
on  tlu;  degree  of  masking  when  the 
.sound  freriiKMicy  was  18  kHz.  in  contrast 
to  tlie  ])rononnced  effect  at  higher 
fre(iuenci(!s.  Directional  hearing  has 
Ixam  demonstrated  at  fr(K|U(;ncies  as  low 
as  0..'i— 2  kHz  in  several  marine 
mammals,  including  kill(!r  whales 
(Richardson  at  al.,  lOtt.'ih).  This  ahilitv 
may  he  useful  in  reducing  masking  at 
the.se  frecpiencies.  In  simnnarv.  high 
levels  ofnoi.se  generated  by 
anthropogenic  activities  may  act  to 
mask  the  detection  of  weaker 
biologically  imj)ortant  sounds  by  some 
marine  mammals.  This  ma.sking  may  he 
more  prominent  for  lower  frecpiencies. 
For  higher  frecpiencies,  snc:h  as  that 
used  in  ec:holoc:atic)n  by  toothed  whales, 
.several  mc;c;hanisms  are  available  that 
may  allow  them  to  reduce  the  effec;ts  of 
snc;h  masking. 

Masking  effec:ts  of  underwater  sounds 
from  (top's  ])ro])o.secl  ac;tivities  on 
marine  mammal  c:alls  and  other  natural 
.sounds  are  expec:tecl  to  he  limited.  For 
examjile,  beluga  whales  ])rimarily  use 
high-frecpienc:y  sounds  to  c:omnuinic;ate 
and  loc;ate  jirey;  therefore,  masking  by 
lc)w-frecpienc:y  .sounds  associiated  with 
drilling  ac:tivitie.s  is  not  expec;ted  to 
c)c:c:nr  ((tales,  1982,  as  c.itecl  in  Shell. 
2009).  If  the  distance  between 
cconmuinic;ating  whales  does  not  exc:eecl 
their  distance  from  the  drilling  ac;tivity, 
the  likelihood  of  ])otential  im])ac;ts  from 
masking  would  he  low  (Gales,  1982,  as 
c:itecl  in  Shell.  2009).  At  distanc:es 
grc;ater  than  600-1,300  ft  (200-400  m), 
rec:orclecl  sounds  from  drilling  ac:tivitic!.s 
did  not  affec:t  behavior  of  beluga  whides, 
c!ven  though  the  sound  energy  level  and 


frecpienc:y  were  such  that  it  c:c)nlct  he 
hciard  several  kilometers  away 
(Ric;harctson  at  al.,  1‘)‘K'5t)).  This 
ex])C)snrc!  rcisidted  in  whides  being 
clc;flc!c;tc!cl  from  the  sonnet  cmergv  and 
c;h<mging  hcjhavior.  Thcise  minor 
c:himgc!s  arc;  not  c!xpec;tecl  to  aHec;t  the; 
hc;lngii  whide  pc)])idation  (Ric:harcl.son  at 
al.,  1‘H)1;  Richiird  c.*/  al.,  1998).  Hrc;wer 
al  al.  (19‘)3)  obsc;rvecl  hc:lngiis  within  2.3 
mi  (3.7  km)  of  the  drilling  unit  Kallak 
during  drilling;  however,  the  authors  do 
not  clesc.rihc;  iiny  bc;havic)rs  that  mav 
have  t)c;en  exhibited  by  those  animals. 

There  is  eviclenc:e  of  c)thc;r  marine 
mammal  s])c;c:ic;s  c:ontimnng  to  c:all  in 
the  prc;,sence  of  industrial  activitv. 
Annual  ac:oustical  monitoring  near  HP’s 
Northstar  proclnc;tion  fac:ility  during  the 
fall  howhead  migridion  westward 
through  the  Beaidort  Sc;a  has  rec:orcled 
thousands  of  c:all.s  e;ac:h  year  (for 
examples.  sc;e  Ric;harctson  at  al.,  2007; 
Aerts  and  Richardson,  2008). 
(ionstrnc;tion,  maintc;nanc:e,  and 
operatiouiil  ac;tivitic;s  have;  l)c;c;n 
c)c:c:nrring  from  this  fac;ility  sinc:e  the  late 
19‘)0s.  To  c;ompensate  and  rc;duc:e 
masking,  some  my.stic:etc;.s  may  idtc;r  the 
frc;cpic;nc:ic;.s  of  thc;ir  c:c)mmnnic:atic)n 
sounds  (Ric:harclson  at  al.,  lOO.'ih;  Parks 
at  al.,  2007).  Miisking  prc)c:es.sc;s  in 
hideen  whidccs  .ire;  not  iimenahle  to 
liiboiiitory  study,  iind  no  clirc;c;t 
mc;iisnrc;ments  on  hc;iiring  sensitivity  arc; 
available  for  the.sc;  s])c;c:ic;.s.  It  is  not 
c;urrc;ntly  possible  to  determine  with 
j)rc;c:isic)n  the;  jcotential  c:c)nsc;cpic;nc;c;s  of 
tc;mpc)rarv  or  lc)c:al  hac:kgrc)nncl  noise 
levels.  Hc)wc;vc;r.  Parks  at  al.  (2007) 
found  that  right  whalc;s  (a  s|)c;c:ic;s 
closely  related  to  the  hc)whc;acl  whale) 
allc;rc;cl  their  vc)c:alizations,  possibly  in 
rc;spon.se  to  background  noi.sc;  lc;vc;ls.  For 
s]K;c:ic;s  that  c:an  lu;ar  over  a  relatively 
broad  frecpiency  range;,  as  is  presumed 
to  he;  the  c;ase  for  mystic:c;tc;s,  a  narrow 
band  ,sourc:e  may  onlv  c.anse  partial 
masking.  Ric:harclson  at  al.  (199.11))  note; 
that  a  howhc;acl  whale  12.4  mi  (20  km) 
from  a  human  sound  sc)urc:e.  such  as 
that  procluc:c;cl  during  oil  and  gas 
industry  ac:tivitic;s.  might  hear  strong 
c:alls  from  other  whalc;s  within 
approximately  12.4  mi  (20  km),  and  a 
whale  3.1  mi  (.1  km)  from  the  soure.e 
might  hc;ar  strong  c:alls  from  whales 
witliin  a])j)rc)ximatc;ly  3.1  mi  (.1  km). 
Additionally,  ma.sking  is  more  likc;ly  to 
occ:ur  c;lc)sc;r  to  a  sound  .sc)nrc;c;.  and 
distant  anthropogenic:  sound  is  lc;.ss 
likely  to  mask  .shc)rt-distanc;c;  ac:c)U.stic: 
c:c)mmunic;ation  (Richardson  at  al., 
199.1h). 

Although  some  ma.sking  by  marine 
mammal  .spc;c;ic;.s  in  the;  area  may  c)c:c;nr, 
the  extent  of  the  masking  intc;rfc;rc;nc:c; 
will  clepcaicl  on  the  spatial  rc;latic)nshij) 
of  the  animal  and  (X)P’.s  ac;tivity. 


Almost  all  c;nc;rgy  in  the  sounds  emitted 
by  drilling  and  othc;r  operational 
ac:tivitic;.s  is  at  low  frc;cpic;nc:ic;s, 
predominantly  l)c;low  2.10  Hz  with 
another  ])c;ak  c:c;ntc;rc;cl  around  1,000  Hz. 
Most  energy  in  the  sounds  from  the 
vc;s.sc;l.s  and  airc:raft  to  he  n.sc;cl  during 
this  ])rojc;c;t  is  hc;lc)W  1  kHz  (Moore;  at  al., 
1984;  (hc;c;nc;  and  Moore.  15)91; 

Hlac:kwc;ll  at  al.,  20041);  Hlac:kwc;ll  and 
Greene.  2006).  These  frc;cpic;nc;ic;.s  arc; 
mainly  n.secl  by  mystic:c;tc;s  hut  not  bv 
oclc)ntc)c;c;tc;.s.  Therefore,  masking  c;ffc;c:ts 
would  potentially  he  more  prc)nc)nnc:c;cl 
in  the  t)c)whc;acl  and  gray  whales  that 
might  c)c:c:nr  in  the  ])i'c)pc).sc;cl  prc)jc;c:t 
arc;a.  If.  as  clesc:ril)c;ci  later  in  this 
cloc:umc;nt,  c:ei'tain  .spc;c:ic;s  avoid  the 
propo.sed  drilling  lc)c:atic)n.s,  impac:t.s 
from  ma.sking  arc;  anticipated  to  be  low. 
Moreovc;)’.  the  very  small  I’adius  of  the 
120  clB  isopleth  of  the  drill  rig  (670  ft 
|210  ml)  will  rc;clnc;c;  the  possibilitv  of 
ma.sking  c;vc;n  further.  The  larger  120  clB 
isopleth  of  the  drill  rig  while  a  .supj)C)rt 
ves.sel  is  in  DP  mode  l)c;side  it  (1  mi  |8 
km|)  and  over  the  \^SP  airguns  (3  mi  |1 
km))  arc;  akso  not  antic;i])atc;cl  to  result  in 
snhslantial  or  long-term  ma.sking  c;ffc;c:ts 
as  thc;.sc;  ac;tivitic;s  will  onlv  occ.nr  for  a 
short  time  during  the  c;ntirc;  c)])c;n-watc;r 
.sc;asc)n  (696  hrs  and  2-4  hrs  total, 
rc;.spc;c;tivc;ly). 

(3)  Bc;havic)rid  Di,slnrhanc:c;  Rc;ac:tions 

Bc;havic)ral  ]c;.s|)c)n.sc;s  to  sound  arc; 
highly  variable  and  c;c)ntc;xt-spc;c:iric:. 
Many  diffc;rc;nt  variahlc;.s  c:an  influc;nc:c; 
an  animal’s  pc;rc:c;ptic)n  of  and  rc;.s])c)n.sc; 
to  (in  both  nature;  and  magnitude)  an 
ac:c)nstic:  event.  An  animal's  ])ric)r 
c;xpc;ric;nc;c;  with  a  .sound  or  sound 
sc)nrc:c;  affects  whether  it  is  lc;.ss  likely 
(habituation)  or  more  likely 
(scaisitization)  to  rc;.spc)nct  to  c:c;rtain 
sounds  in  the  future  (animals  c:an  also 
be  innately  pre-dispo.sed  to  rc;.spc)nct  to 
c:c;i’tain  sounds  in  c:c;rtain  ways;  Southall 
at  al.,  2097).  Related  to  the  sound  it.self, 
the  |)erc;c;ivc;cl  nc;arnc;.s.s  of  the  sound, 
t)c;aring  of  the  sound  (approaching  vs. 
retreating),  similarity  of  a  .sound  to 
t)ic)lc)gic:allv  rc;lc;vant  sounds  in  the 
animal’s  c;nvirc)nmc;nt  (i.e.,  c:alls  of 
predators.  ])rc;v.  or  c;c)nspc;c:ific;.s).  and 
familiarity  of  the  sound  may  affc;c:t  the 
wav  an  animal  responds  to  the  sonnet 
(Southall  at  al.,  2007).  Individuals  (of 
diffeient  age,  gender.  rc;prc)clnc:livc; 
status,  c;tc:.)  among  most  jcopidations 
will  have  variable  hc;aring  c;apal)ilitic;.s 
and  cliffc;ring  hehavioicd  scaisit ivitic;.s  to 
sounds  that  will  be  affc;c;tc;cl  hv  jerior 
c:c)nclitic)ning,  c;xpc;ric;nc:c;.  and  c:nrrc;nt 
ac:tivitic;.s  of  those;  individuals.  Often, 
.spc;c:ific  ac:c)n,stic;  fc;aturc;.s  of  the  .sound 
and  c;c)nlextnal  variat)lc;.s  (i.e.,  proximity, 
duration,  or  rc;currc;nc:e  of  the  sound  or 
the  c:nrrc;nt  behavior  that  the  marine 
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inaininal  is  engaged  in  or  its  prior 
ex|)erienee).  as  well  as  entirely  separate 
factors  such  as  the  j)livsical  presence  of 
a  iKunby  V(!ss(!l.  may  he  more  relevant 
to  the  animal’s  resj)onse  than  tin; 
n'ceived  l(!vel  alone. 

Fxposnre  of  marine  mammals  to 
sound  sources  can  result  in  (hut  is  not 
limited  to)  no  nisponse  or  anv  of  the 
following  oh.servahle  nisponses: 
increa.sed  alertness:  orientation  or 
attraction  to  a  sound  source:  vocal 
modifications:  cessation  of  feeding: 
cessation  of  .social  interaction:  alteration 
of  movement  or  diving  behavior: 
avoidance:  habitat  abandonment 
(temporary  or  jxirmanent):  and.  in 
seven;  cases.  j)anic.  llight.  stampede,  or 
.stranding,  potentially  resulting  in  death 
(Southall  e/  cil.,  2()()7).  On  a  relat(;d  note, 
many  animals  perform  vital  functions, 
such  as  feeding,  resting,  traveling,  and 
socializing,  on  a  diel  cycle  (24-hr  cycle). 
Behavioral  reactions  to  noise  exj)osnre 
(such  as  disruption  of  critical  life 
functions,  displacement,  or  avoidance  of 
important  habitat)  are  more  likely  to  be 
significant  if  they  la.st  more  than  one 
diel  cycle  or  recur  on  suh.seciuent  days 
(.Sontiiall  e/  (iL.  2007).  Oon.se(|uently.  a 
behavioral  respon.se  lasting  less  than 
oik;  day  and  not  recurring  on 
.subsi;(iuent  days  is  not  consid(;red 
particularly  .severe  unless  it  could 
directlv  affect  reproduction  or  survival 
(Southall  (.’/  (il..  2007). 

I)(;tailed  studies  regarding  n;s])onses 
to  anthropog(;nic  sound  have  been 
conducted  on  humpback,  grav.  and 
bowhead  whales  and  ringed  .s(;als.  Less 
detailed  data  are  available  for  some 
other  species  of  haleen  whales,  sperm 
whales,  small  toothed  whah;s,  and  sea 
otters,  'fhe  following  snh-sections 
provide  exam|)les  of  hehavioral 
responses  that  jirovide  an  idea  of  the 
variability  in  behavioral  responses  that 
would  be  ex])ected  given  the  different 
.sensitivities  of  marine  mammal  species 
to  sound. 

Bdlean  W'halas — Ric:hardson  e/  al. 
(lOO.'ia)  rejjorted  changes  in  surfacing 
and  res|)iration  behavior  and  the 
occurrence  of  turns  during  surfacing  in 
bowhead  whales  exposed  to  ])lavhack  of 
underwat(;r  sound  from  drilling 
activities.  These  behavioral  effects  were 
localiz(;d  and  occnrn;d  at  distances  uj) 
to  1.2-2..'i  mi  (2-4  km). 

Some  bowheads  appeared  to  divert 
from  their  migratorv  jiath  after  exiiosure 
to  |)rojected  icebreaker  sounds.  Other 
bowheads  however,  tolerated  projected 
ic(;hreaker  sound  at  levels  20  dB  and 
more  above  ambient  sound  levels.  The 
sourci;  level  of  the  jnojected  sound 
however,  was  much  less  than  that  of  an 
actual  icebreaker,  and  reaction  distances 
to  actual  icebreaking  may  be  much 


great(;r  than  tho.se  re])orted  here  for 
projected  sounds.  Howev(;r.  icebreaking 
is  not  a  component  of  OOP’s  |)roposed 
o])erations. 

Brew(;r  at  al.  (10‘)3)  and  Hall  at  al. 

(  l‘)04)  r(;ported  numerous  sightings  of 
marine  mammals  including  bowh(;ad 
whales  in  the  vicinity  of  offshore 
drilling  operations  in  the  B(;aufort  .Sea. 
One  bowhead  whale  sighting  was 
r(;ported  within  approximately  1.312  ft 
(400  111)  of  a  drilling  vessel  although 
most  other  bowhead  sightings  were  at 
nuu;h  greater  distances.  Few  bowheads 
wen;  recorded  near  imlnstrial  activities 
by  aerial  oh.servers.  After  controlling  for 
spatial  autocorrelation  in  aerial  survey 
data  from  Hall  at  al.  (1004)  using  a 
Mantel  test,  .Si;hick  and  Urban  (2000) 
found  that  the  variable  describing 
straight  line  di.stance  between  the  rig 
and  bowhead  whale  sightings  was  not 
significant  but  that  a  variable  describing 
threshold  distances  between  sightings 
ami  the  rig  was  significant.  Thus, 
although  the  aerial  survey  results 
suggested  substantial  avoidance  of  the 
o])eration.s  by  bowhead  whales, 
ob.s(;rvations  by  ves.sel-bas(;d  observers 
indicate  that  at  least  .some  bowheads 
may  have  been  clos(;r  to  industrial 
activities  than  was  suggested  by  r(;sults 
of  aerial  observations. 

Richardson  at  al.  (2008)  reported  a 
slight  change  in  the  di.stribution  of 
l)owlK;ad  whale  calls  in  respon.se  to 
o|)(;rational  sounds  on  BF’s  Northstar 
Island,  'flu;  .southern  edge;  of  the  call 
distribution  ranged  from  0.47  to  1.4()  mi 
(0.7()  to  2.3.'i  km)  fartlK;r  offshori;, 
apparently  in  response  to  industrial 
sound  levels.  'I’liis  result  however,  was 
only  achieved  after  intensive;  statistie:al 
analyse;.s,  anel  it  is  neit  e;le;ar  that  this 
re;pre;.se;nte;el  a  bie)le)gie;ally  significant 
e;ffe;e:t. 

Fate;nauele;  at  al.  (2002)  re])e)rte;el  fewer 
be;havie)ral  respeen.seis  tei  aire;raft 
over  flights  by  bowheael  e;ompareel  to 
heiluga  whales.  Be;havior.s  edassifieel  as 
re;ae:tions  e:e)nsiste;el  of  short  snrfae:ings. 
immeeliate  elives  eir  turns,  e:hange;s  in 
behavieir  state,  vigenous  swimming,  anel 
bre;ae:hing.  Mei.st  be)whe;ael  re;ae;tion 
re;sulte;el  fremi  exjieisure;  to  he;lie;o])ter 
ae;tivitv  anel  little  re;s])on.se  te)  fixeel-wing 
iiireiraft  was  oh.se;rve;el.  Meist  reaeitiems 
e)e;e:urre;el  whe;n  the;  heliceijiter  w.is  <it 
altituele;s  <402  ft  (l.'iO  m)  anel  lateral 
elistane:e;s  <820  ft  (2.'j0  m:  Nowae:ek  at 
al.,  2007). 

During  their  stuelv,  Fatenauele;  at  al. 
(2002)  eihserveel  erne  he)whe;ael  whale; 
ce)w-e:alf  pair  eluring  four  pas.ses  teitaling 
2.8  hours  eif  the;  he;lie:e)j)te;r  anel  two  ])airs 
eluring  Twin  Otter  eiverflights.  All  of  the 
helie:e)])te;r  pas.ses  were;  at  altitueles  eif 
40-98  ft  (l.'5-30  111).  The;  nie)the;r  eleive; 
beith  time;s  she;  was  at  the  surfae.e.  anel 


the;  e:;ilf  elove;  e)ne:e;  out  eif  the  feiur  tinii;.s 
it  was  at  the  .surfae;e;.  Feir  the;  e:ow-e:alf 
pair  sightings  eluring  Twin  ()tte;r 
ove;rnights.  the;  autheirs  eliel  neit  note;  any 
hehavieirs  spee:ifie;  tei  tho.se;  pairs.  Rathe;r. 
the;  re;actions  of  the;  e;ow-e;alf  jiairs  we;re; 
hnnpeel  with  the;  re;ae;tie)ns  eif  other 
groups  that  eliel  neit  e;on.sist  of  e:alve;.s. 

Rieiharelsein  at  al.  (  lOO.'ia)  anel  Moore 
anel  Ohirke  (2002)  reivieweel  a  few 
stiielies  that  eihserveel  re;s]ion.se;s  eif  gray 
whales  to  aire:raft.  Cow-e;alf  jiairs  were; 
(|uite;  sensitive  to  a  tiirliojirop  siirvev 
llowii  at  1.000  ft  (30.1  in)  altituele;  ein  the 
Alaskan  summering  greinnels.  In  that 
surve;y.  aehilts  were  seen  swimming  eive;r 
the;  e;alf,  eir  the;  e:alf  swam  uneler  the; 
aeliilt  (Ljungblael  at  al..  1983,  cited  in 
Rie;harelsein  at  al.,  199.1b  anel  Meiore  anel 
Clarke.  2002).  Heiwever.  whe;n  the  same 
aire;nift  e:ire:leel  for  more  than  10  minutes 
at  1 ,010  ft  (320  111)  altituele;  over  a  groiiji 
eif  mating  gray  whaleis,  no  reactieins 
were  ohserveiel  (Ljungblael  at  al..  1987, 
e:ite;el  in  Meiore  anel  Clarke,  2002). 

Mahne;  at  al.  (1984,  e.iteel  in  Rie:harelsein 
at  al..  19‘)1b  anel  Meieire  anel  Clarke, 

2002)  i;einelue;teel  ])layliae;k  exjierimemts 
ein  migrating  grav  whaleis.  'I’liev  ex]ioseel 
the;  animals  tei  unelerwateir  noi.se 
recoreleel  from  a  Bell  212  he;lie:opte;r 
(estimated  altituile;=328  ft  jlOO  iiij),  ;it 
an  average;  of  three  simulateiel  jiasses  ]ie;r 
minute.  The  autheirs  eihserveel  that 
whaleis  e:hange;el  their  swimming  e;einrse 
anel  seinietimes  slowe;il  eleiwii  in 
respemse  tei  the;  playli;ie:k  sounel  lint 
preie:ee;ele;el  tei  migrate;  past  the 
transelue;e;r.  Migrating  gray  whales  eliel 
neit  re;ae:t  eiveirtly  tei  a  Bell  212  helie;eipte;r 
at  greater  than  1.394  ft  (421  m)  altituele, 
oe;e;asionally  reae;te;el  whein  the; 
he;lie;eipte;r  was  at  1.000-1,198  ft  (30.1- 
301  m).  anel  usuallv  reiacteel  when  it  was 
below  821  ft  (210  m:  .Southweist 
Re;se;are:h  Assoeiiateis,  1988.  e:ite;el  in 
Rie:harelson  at  al..  1991b  anel  Meiore;  anel 
Clarke,  2002).  Re;ae;tiein.s  neiteel  in  that 
stiiely  ine:hieleel  abrupt  turns  or  elives  or 
lieith.  Green  at  al.  (19t)2.  e:ite;el  in 
Rie:harel.se}n  at  al.,  lOtllli)  eili.serveel  that 
migrating  gray  whales  rarely  exhibite;el 
neitie;eable  reae:tieins  to  a  straight-line; 
eiveirflight  by  a  Twin  Otter  at  197  ft  (00 
m)  altituele.  Re;strie;tieins  em  aireaaft 
altituele;  will  be;  part  eif  the;  preipo.se;el 
mitigatiein  measureis  (ele.se:rilie;el  in  the 
“Frei]ieise;el  Mitigation”  seeition  later  in 
this  eleii:ume;nt)  eluring  the;  ]ireipeise;il 
elrilling  ;ie:tivitie;.s,  anel  overflights  are; 
likely  to  have  little  or  nei  elistiirbane.e 
e;ffe;e:ts  ein  baleen  whaleis.  Anv 
elisturliane:e;  that  may  oe:e:ur  weiulel  likelv 
be  temiiorary  anel  loe:aIize;el. 

.Seiutball  at  al.  (2007,  Ajipenelix  C) 
revieiweel  a  numbeir  of  pa]ier.s  ele;se;riliing 
the  reispem.ses  of  marine  mammals  tei 
nein-pulse;el  sounel,  sue;h  as  that 
preielue;e;il  eluring  eixjileirateiry  elrilling 
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()]K!rations.  In  goiuiral,  little  or  no 
res])onse  was  observed  in  animals 
exposed  at  received  levels  from  ‘)0-120 
(115  re  1  pl’a  (rms).  Prohahilitv  of 
avoidance  and  other  behavioral  efhicts 
increased  when  received  levels  were 
from  120-160  (115  re  1  pPa  (rms).  Some 
of  the  ndevant  reviews  contained  in 
Southall  cl  (il.  (2007)  are  summarized 
next. 

Baker  cl  (il.  (1082)  reported  .some 
avoidance  by  hnm])l)ack  whahis  to 
v(!ssel  noise  wlnm  receiv(!(l  levels  were 
110-120  (IB  (rms)  and  chxir  avoidance  at 
120-140  (IB  (sound  mea.surements  were 
not  j)r()vid(!(l  by  Baker  but  were  based 
on  measurements  of  identical  vessels  by 
Miles  and  Malme.  lt)83). 

Malme  cl  al.  (1083.  1084)  used 
playbacks  of  sounds  from  helicopter 
overlligbt  and  drilling  rigs  and 
platforms  to  study  b(!bavi()ral  effects  on 
migrating  gray  whales.  Received  levels 
{!xce(!(ling  120  dB  induced  avoidance 
nnictions.  Malme  cl  cl.  (1084)  calculated 
10%,  .'50%,  and  OO'/o  pr()l)ahiliti(!s  of 
gray  whah;  avoidance  reactions  at 
niceived  levels  of  110.  120.  and  130  (115, 
respectively.  Malme  d  al.  (1086) 
observed  the  behavior  of  hicding  gray 
whal(!s  (luring  four  experimental 
playbacks  of  drilling  .sounds  (.'50  to  31.'5 
liz:  21-  min  overall  (Inration  and  \{)"/o 
(Intv  cycle;  source  levels  of  1. '56-1 62 
(115).  In  two  ca.ses  for  received  levels  of 
100-110  (115,  no  behavioral  niaction  was 
observed.  However,  avoidance  behavior 
was  observed  in  two  ca.ses  where 
r(u:eive(l  levels  were  110-120  (115. 

Richardson  d  al.  (1000)  performed  12 
playback  experiiiKmls  in  which 
bowluiad  whales  in  the  Ala.skan  Arctic 
w(;re  exj)osed  to  drilling  sounds.  Whales 
generally  did  not  ((xspond  to  exposiinjs 
in  the  100  to  130  (115  range,  although 
there  was  some  indication  of  minor 
behavioral  changes  in  several  instances. 

McCauley  cl  al.  (1006)  reported 
sev(;ral  ca.s(^.s  of  humpback  whales 
responding  to  ve.ssels  in  Hervey  Bav, 
Australia.  Results  indicated  clear 
avoidance  at  received  levels  between 
118  to  124  (IB  in  three  cases  for  which 
response  and  rec(!iv(!d  levels  w(!r(; 
ohserved/measnred. 

Balka  and  flammond  (2001)  analyzed 
line  transect  census  data  in  which  the 
orientation  and  distance  off  transect  limi 
w(;re  report(Kl  for  large  nnmlxirs  of 
minke  whales.  'I’he  authors  developed  a 
method  to  account  for  effects  of  animal 
mov(;ment  in  response  to  sighting 
platforms.  Minor  changes  in  locomotion 
.sp(;e(l,  direction,  and/or  diving  jnofile 
w(!r(!  re])()rted  at  ranges  from  1.847  to 
2,3.'52  ft  (.563  to  717  m)  at  niceived  hwels 
of  no  to  120  (IB. 

Biassoni  d  al.  (20t)0)  and  Miller  cl  al. 
(2000)  reported  h(!havioral  observations 


for  humpback  whales  ex])o.se(l  to  a  low- 
frecjnency  sonar  stiimdus  (160-  to  330- 
Hz  fre(inency  hand;  42-.s  tonal  signal 
r(;peate(l  every  6  min;  .source  levels  170 
to  200  (115)  (luring  ])layback  experiiiKmts. 
I*]x|)()snre  to  imxisnred  rrjceived  hnxds 
ranging  from  120  to  150  (115  r(;.snlte(l  in 
variability  in  hnm])l)ack  singing 
behavior,  (iroll  cl  al.  (2001)  iinxxstigated 
ixjsponses  of  foraging  fin  and  bine 
whales  to  the  same  low  fr(!(|nency  active 
sonar  stimnlns  off  sontlKun  California. 
Playbacks  and  control  intervals  with  no 
transmission  were  used  to  investigate 
l)ehavi(jr  and  distribution  on  time  .scales 
of  several  weeks  and  spatial  scahis  of 
tens  of  kilonujters.  'I’Ik!  general 
conclusion  was  that  whales  remained 
feeding  within  a  region  for  which  12  to 
30  jjercent  of  ex]K).snr(;.s  exceeded  140 
(115. 

Frankel  and  Clark  (1098)  conducted 
])layhack  (experiments  with  wint(ning 
humpback  whales  using  a  single  speaker 
jjroducing  a  low-fnujuency  “M- 
s(;(|uence'’  (sine  wave  with  multiple- 
pha.se  reversals)  signal  in  the  60  to  90 
1  Iz  hand  with  output  of  1 72  (115  at  1  m. 
For  11  ])layl)acks.  expo.sur(;s  were 
between  120  and  130  (115  re  1  pPa  (rms) 
and  included  .suffici(mt  information 
regarding  individual  res]K)nse.s.  During 
eight  of  the  trials,  there  wen;  no 
iiKxisurahle  diffenmees  in  tracks  or 
hearings  relative  to  control  conditions, 
whereas  on  thnu:  ()C(;a,sion.s,  whahss 
eitlu!!'  moved  slightly  away  from  (n  =  1) 
or  towards  (n  =  2)  tlu;  jjlayhack  sp(iaker 
(luring  exposure.  The  ])r(!.s(!nce  of  the 
source  v(!s.sel  it.s(df  had  a  great(!r  effect 
than  (lid  the  M-.se(jnence  ])layhack. 

Finally,  N()wac{iK  cl  al.  (2(104)  used 
controlled  exposures  to  demon.strate 
behavioral  reactions  of  northern  right 
whales  to  various  non-])ul.se  sounds. 
Playback  stimuli  included  ship  noise, 
social  sounds  of  conspecifics,  and  a 
complex,  18-min  “alert"  .sound 
consisting  of  repetitions  of  three 
different  artificial  signals.  Ten  whales 
were  tagged  with  calibrated  inslrnments 
that  measured  received  sound 
characteristics  and  concurrent  animal 
movements  in  three  dimensions.  Five 
out  of  six  expo.sed  whahis  react(!(l 
strongly  to  alert  signals  at  measured 
received  levels  l)etwe(!n  139  and  150  (115 
(i.e.,  c(!a.se(l  foraging  and  swam  rapidly 
to  the  surface).  Two  of  tluxse  individuals 
were  not  exposed  to  ship  noise,  and  the 
other  four  wen;  ex])osed  to  both  stiimdi. 
The.se  whahis  reacted  mildly  to 
c()ns])(!(:ific  signals.  Seven  whales, 
including  the  four  (ixpo.sed  to  the  alert 
stimulus,  had  no  measurable  response 
to  either  shij)  sounds  or  actual  v(;.ssel 
noise. 

Toolhed  Whales — Mo.st  tootlKul 
whahis  have  tin;  greatest  hearing 


.sensitivity  at  fnxjnencies  much  higher 
than  that  of  bahum  whales  and  mav  he 
hxss  (’((.sponsive  to  low-fr(!(jnency  .sound 
commonly  associated  with  oil  and  gas 
industry  exploratory  drilling  activiti(!.s. 
Richardson  cl  al.  (1995a)  reported  that 
beluga  whahiS  did  not  show  any 
aj)parent  rrxiction  to  ])lavhack  of 
underwater  drilling  sounds  at  distances 
greater  than  656-1.312  ft  (2()()-4()()  m). 
R(;a(:tion.s  included  slowing  down, 
milling,  or  reversal  of  course  aft(!r  which 
the  whales  continued  })a.st  the  pr()j(;ct()r. 
sometimes  within  164-328  ft  (50-100 
m).  The  authors  concluded  (based  on  a 
small  samj)le  size)  that  the  j)layhack  of 
drilling  sounds  had  no  biologically 
significant  effects  on  migration  routes  of 
beluga  whales  migrating  through  pack 
ice  and  along  the  seaward  side  of  the 
nearshore  l(;ad  (xist  of  Point  Barrow  in 
spriim. 

At  least  six  of  17  groups  ot  beluga 
whales  a])j)(xire(l  to  alter  their  migration 
path  in  njsponse  to  underwater 
playbacks  of  icehixiaker  sound 
(Richardson  cl  al..  1995a).  Received 
levels  from  the  ic(ihreaker  playback 
were  estimated  at  78-84  dB  in  the  1/3- 
octave  band  centered  at  5,000  Hz.  or  8- 
14  (115  above  ambient.  If  beluga  whales 
reacted  to  an  actual  ic(!l)r(;aker  at 
rec(!iv(;(l  hwels  of  80  (115.  r(!acti()ns 
would  he  exp(x;t(!(l  to  occur  at  distances 
on  the  order  of  6.2  mi  (10  km),  k’iidey 
cl  al.  (1990)  also  rejjorted  beluga 
avoidance  of  ic(!hreaker  activities  in  the 
Canadian  High  Arctic  at  (listanc(!.s  of 
22-31  mi  (35-50  km),  hi  addition  to 
avoidance,  changes  in  dive  behavior  and 
])()(!  integrity  were  also  noted. 

Patenande  cl  al.  (2002)  reported  that 
beluga  whales  appeared  to  he  more 
responsive  to  aircraft  overilights  than 
howhead  whides.  (Changes  were 
observed  in  diving  and  respiration 
behax’ior,  and  some  whales  veered  away 
when  a  helicopter  jiassed  at  <820  ft  (250 
m)  lateral  distance  at  altitudes  uj)  to  492 
ft  (150  Ill).  However,  some  belugas 
showed  no  reaction  to  the  helicojiter. 
Belugas  appeared  to  show  less  respon.se 
to  fixed-wing  aircraft  than  to  helicopter 
overnights. 

In  reviewing  responses  of  cetaceans 
with  best  hearing  in  niid-fre(inency 
ranges,  which  includes  toothed  whales, 
.Southall  cl  al.  (2007)  reported  that 
comhined  field  and  lahoratorv  data  for 
nii(l-fre(]nency  cetaceans  exiiosed  to 
non-pulse  .sounds  did  not  lead  to  a  clear 
conclusion  about  received  levels 
coincident  with  various  behavioral 
responses.  In  some  .settings,  individuals 
in  the  field  showed  profound 
(significant)  behavioral  resjionses  to 
exposures  from  90-120  dB,  while  others 
failed  to  exhibit  such  respon.ses  for 
exposure  to  received  levels  from  120- 
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l.'iO  (IB.  C^ontiixtiial  variables  other  tlian 
(!X))osure  niceived  hivel.  and  probaljle 
spcicies  (litTerences.  are  the  likely 
rea.sons  lor  this  variability,  (lontext, 
including  the  tact  that  captive;  subjects 
\v(;r(;  often  dir(;ctlv  reiniorc(;d  with  food 
for  tolerating  noise  ex])osnr(;.  may  akso 
(;xplain  why  there  was  great  disparity  in 
r(;snlts  from  field  and  lahoratorv 
condition.s — exposures  in  ca|)tive 
.settings  giaierallv  exceeded  1  70  dll 
before  inducing  behavioral  respon.ses.  A 
snnnnary  of  .some  of  the  relevant 
material  reviewed  hv  Southall  at  al. 

(2007)  is  next. 

L(iL  and  (Ireeneridge  (1080)  and 
Finlev  (d  al.  (1000)  doenmented  belugas 
and  narwhals  congregated  near  ice 
edges  reacting  to  the  approach  and 
passage  of  icebreaking  ships.  Beluga 
whales  responded  to  oncoming  vessels 
by  (1)  fleeing  at  speeds  of  uj)  to  12.4 
ini/hr  (20  km/hr)  from  distances  of 
12.4-.'j0  mi  (20-80  km).  (2)  abandoning 
normal  pod  .strnctnre.  and  (3)  modifving 
vocal  behavior  and/or  (anitting  alarm 
calls.  Narwhals,  in  contrast,  generally 
demonstrated  a  "freeze"  response.  K  ing 
motionless  or  swimming  slowlv  awav 
(as  far  as  23  mi  l37  kmj  down  the  ice 
(;dge),  huddling  in  groups,  and  c(;a.sing 
sound  production.  Then;  was  some 
(;vid(;nc(;  of  habituation  and  reduced 
avoidance  2  to  3  da  vs  ait(;r  onsi;t. 

llie  1082  s(;ason  oh.s(;rvations  hv  IXJb 
and  (;r{;(;n(;ridge  (108(>)  involved  a 
singh;  |)assag(;  of  an  icehr(;aker  with 
both  ic(;-has(;d  and  aerial  m(;asnrements 
on  Inm;  28.  1082.  Four  grouj)s  oi 
narwhals  (n  =  to  10.  7.  7.  and  8) 
r(;.sponded  when  the  ship  was  4  mi  (8.4 
km)  away  (r(;c(;ived  levels  of 
aj)|)roximat(;lv  100  dB  in  the  l.'iO-  to 
l.l.'iO-Hz  hand).  At  a  later  point, 
oh.serv(;rs  sight(;d  t)(;lngas  moving  away 
from  the  source  at  more  tlian  12.4  mi  (20 
km;  r(;ceiv(;d  levels  of  api)roximatelv  00 
(IB  in  the  150-  to  1.1 50-Hz  hand).  The 
total  nnmher  of  animals  ohserv(;d 
tl(;eing  was  about  300.  sngg(;.sting 
approximately  100  ind(;pendent  groups 
(of  thr(;e  individuals  (;ac.h).  No  whales 
w(;re  sighted  the  following  dav.  hot 
some  W(;r(;  sighted  on  )nn(;  30.  with  shij) 
noi.se  audible  at  sp(;ctnnn  levels  of 
approximately  55  dB/Hz  (np  to  4  kHz). 

()h.s(;rvations  during  1083  (LCl.  and 
(;r(;en(;ridge.  1088)  involv(;d  two 
ic(;hr(;aking  ships  with  a(;rial  snrvev  and 
ice-hased  observations  during  s(;ven 
.sampling  j)(;riods.  Narwhals  and  h(;lugas 
gen(;rally  r(;acted  at  n;ceived  levels 
ranging  from  101  to  121  dB  in  the  20- 
to  1,000-Hz  hand  and  at  a  distance  of  nj) 
to  40.4  mi  (85  km).  Large  numhers 
(100s)  of  beluga  whal(;s  moved  out  of 
the  ar(;a  at  higlu;r  r(;ceived  l(;vels.  As 
noi.se  l(;vels  from  icehr(;aking  o])erations 
diminish(;d,  a  total  of  45  narwhals 


r(;tnrned  to  the  ar(;a  and  engaged  in 
diving  and  foraging  h(;havior.  During  tin; 
final  .sampling  i)(;riod.  following  an  8-h 
{|ni(;t  int(;rval.  no  r(;action.s  wen;  s(;(;n 
from  28  narwhals  and  17  h(;luga.s  (at 
r(;c.eived  lev(;l.s  ranging  u])  to  115  dB). 

The  final  s(;a.son  (1!)84)  reported  in 
L('.l,  and  (;r(;(;neridge  (1088)  involv(;d 
a(;rial  surveys  h(;for(;.  during,  and  aft(;r 
the  j)a.ssage  of  two  ic(;hreaking  ships. 
During  oj)(;ration.s,  no  belugas  and  f(;w 
narwlnds  were;  ohserv(;d  in  an  area 
a])])roximatelv  1().8  mi  (27  km)  ah(;ad  of 
the  vessels,  and  all  whales  sighted  ov(;r 
12.4-50  mi  (20-80  km)  from  the  ships 
were  swimming  strongly  away. 

Additional  observations  confirm(;d  tin; 
spatial  ext(;nt  of  avoidance;  r(;actions  to 
this  sound  source  in  this  context. 

Bnekstaff  (2004)  rejjorted  elevat(;d 
dolphin  whistle  rates  with  r(;ceived 
lev(;l.s  from  oncoming  vessels  in  the  110 
to  120  dB  range  in  Sarasota  Bav,  Florida. 
These  h(;aring  thr(;shold.s  wen; 
a])])ar(;ntlv  lower  than  those;  reported  by 
a  r(;sear(:he;r  li.ste;ning  with  towed 
hydr()phone;.s.  Morisaka  e;/  al.  (2005) 
comp<ire;(l  whistle;s  from  thr(;e; 
])()pidations  of  Indo-Bacific  hottl(;no.s(; 
dolphins.  One;  poi)nlati()n  was  (;x])os(;el 
to  ve;.sse;l  noise;  with  spe;(:trum  l(;ve;ls  of 
ai)i)r()ximate;ly  85  elB/llz  in  the  1-  to  22- 
kllz  hand  (hroaelhanel  r(;ce;ive;d  l(;ve;l.s 
ai)i)r()xim<ite;ly  128  elB)  as  ()pi)()S(;(l  to 
a])]n()ximctt(;lv  85  elB/Hz  in  the;  same; 
hand  (hroaelhanel  re;(:e;iv(;(l  l(;ve;l.s 
approximate;!)'  108  elB)  for  the;  othe;!’  two 
.site;.s.  Dolphin  whi.stle;.s  in  the  noisier 
(;nvir()nme;nt  had  l()W(;r  fnndamental 
fre;e]ue;ncie;.s  and  l(;.s.s  freeinency 
modulation.  sngge;sting  a  shift  in  soimel 
])<irame;ter.s  as  a  re.'sult  of  incre;ase;(l 
ambient  noise. 

Morton  and  .Symonds  (2002)  used 
census  data  on  kille;r  whale;.s  in  Briti.sh 
(A)lnmhia  to  (;valuate;  avoidance;  of  non¬ 
pulse  acoustic  harassment  ele;vice;s 
(AHDs).  Avoidance  range;s  were  about 
2.5  mi  (4  km).  Also,  there  was  a 
dramatic  reduction  in  the  number  of 
days  “re;.siele;nt"  kill(;r  whales  were; 
sighted  during  AHD-active;  periods 
e:e)mi)ar(;el  to  pre;-  and  po,st-e;x])o.snre; 
])(;ri()(ls  and  a  ne;arhv  control  site. 

Monteiro-Neto  cl  al.  (2004)  studied 
avoidance;  r(;.sp()n.se;s  of  tueuxi  (Sotalid 
fhiviatilis)  to  Dukane;’'  Ne;tmark  acoustic 
ele;te;rre;nt  (le;vie:(;.s.  In  a  total  of  30 
exposure  trials,  iipproximately  five 
groups  (;ach  demonstrated  significant 
avoidance  compared  to  20  ping(;r  off 
and  55  ne)-ping(;r  control  trials  e)V(;r  two 
epiadrats  of  about  0.10  mi“  (0.5  km-). 
Fstimateel  exposure  r(;ce;iv(;(l  l(;v(;l.s  were; 
approximately  115  elB. 

Awhrey  and  Ste;wart  (1083)  played 
hack  semi-suhinersihle  drilkship  sounds 
(source  le;ve;l:  183  elB)  to  belugas  in 
Alaska.  They  reported  avoidance 


re;ae:ti()n.s  at  084  and  4,021  ft  (300  iind 
1.500  m)  and  a])])roach  by  groui)s  at  a 
distance  of  2.2  mi  (3.5  km;  re;c(;iv(;(l 
levels  we;re  a])])r()ximately  110  to  145 
(IB  ove;r  th(;s(;  rcmge;.s  assuming  a  15  log 
R  transmission  loss).  Similarly. 
Richardson  e;/  al.  (1000)  |)layeel  hack 
drilling  platform  sounds  (.source  level; 

183  (iB)  to  h(;lugas  in  Alaska.  I  hev 
e:()n(luct(;el  aerial  oh.servations  of  e;ight 
individuals  among  aj)j)roximat(;ly  100 
spre;<i(l  over  an  area  s(;ve;ra!  hundred 
me;t(;r.s  to  .se;ve;ral  kilom(;te;r.s  from  the; 
sound  source;  and  found  no  obvious 
re;actie)n.s.  M()ele;rat(;  change;.s  in 
mov(;me;nt  were;  noted  for  three  groups 
.swimming  within  858  ft  (200  m)  of  the; 
sound  projector. 

Two  studies  deal  with  i.ssu(;.s  related 
to  (:hange;.s  in  marine;  mammal  vocal 
behavior  as  a  function  of  variable 
hackgronnd  noise  levels.  Foote  ci  al. 
(2004)  found  increa.ses  in  the  duration 
of  killer  whale;  calls  over  the;  period 
1077  to  2003.  during  which  time  ves.sel 
traffic  in  Fugc;t  Sound,  and  particularly 
whale-watching  boats  around  the; 
animals.  incre;a.s(;(l  dramatically. 
S(:he;if(;le;  ct  ul.  (2005)  (l(;me)n.strat(;(l  that 
belugas  in  the;  .St.  Lawre;nce;  River 
inc.reii.sed  the;  le;v(;ls  of  their 
vocalizations  as  a  function  of  the; 
background  noise  leve;!  (the;  “Lombard 
Fffe;ct"). 

.S(;v(;ra!  re;.se;iirch(;r,s  conducting 
liihoratorv  e;x])e;rime;nts  on  hearing  and 
the;  e;ffe;(:ts  of  non-pid.se  sounds  on 
hearing  in  mi(l-fre;(iue;ncy  e;e;t;ice;ans 
have;  r(;p()rt(;(l  concurrent  h(;havioral 
responses.  Nachtigall  cl  cl.  (2003) 
r(;port(;(l  that  noi.se;  exjjosures  u|)  to  170 
(IB  and  55-min  duration  affe;cte;(l  the; 
traine;(l  h(;havi()r,s  of  a  h()ttle;no.s(; 
dolljhin  partici])ating  in  a  TT.S 
e;x])eriment.  Finneran  and  .Schhmdt 
(2004)  pr()vi(l(;(l  a  (l(;tail(;el. 
comi)re;he;n.sive  analysis  of  the 
behavioral  re;.spon.ses  of  belugas  and 
hottlenose  (lol])hins  to  l-s  tones 
(re;ceive(l  le;vels  180  to  202  elB)  in  the 
conte;xt  of  IT.S  e;xpe;rimonts.  Romano  ct 
al.  (2004)  in ve.st (gated  the  jihysiological 
r(;s]K)nse;s  of  a  hottlenose;  dolphin  and  a 
beluga  e;xiK),se;(l  to  the;.se;  tonal  (;xp()sur(;.s 
and  demonstrated  a  el(;e;re;a.se  in  blood 
cortisol  lev(;l.s  during  a  series  of 
e;x])e)sure;s  he;twee;n  130  and  201  elB. 
(;()lle;(:tive;lv,  the  lahoratorv  oh.servations 
.sugge;ste;(l  the  on.set  of  a  h(;havi()ral 
r(;.spon.se  at  higher  re;c(;iv(;(l  le;v(;ls  than 
did  field  studies.  The;  (liff(;rence.s  w(;re; 
likely  related  to  the;  verv  different 
condition.s  and  contextual  variables 
h(;lwe(;n  unlraine;(l,  fr(;(;-ranging 
individuals  vs.  lahoratorv  subjects  that 
W(;re;  r(;war(le;el  with  food  for  tolerating 
noi.se  exjjosnre;. 

Pinnipeds — Finnip(;el.s  ge;n(;rally  seem 
to  he  less  r(;.spon.siv(;  to  exposure  to 
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industrial  sound  than  most  ctitaceans. 
l^inniped  resi)onses  to  underwater 
sound  from  some  tv])es  of  industrial 
activities  such  as  seismic  exploration 
app(!ar  to  he  tcunporary  and  ioc;ali/ed 
(Harris  at  til.,  200 1;  Reisca’  at  a!..  200?)). 

IJlackwell  at  til.  (2004)  re])ort(!d  little 
or  no  nniction  of  ringed  seals  in 
response  to  |)ile-driving  activities 
(hiring  construction  of  a  man-made 
island  in  the  Beaufort  Sea.  Ringed  seals 
were  oh.served  swimming  as  chxse  as 
151  ft  (40  m)  from  the  island  and  mav 
have  been  habituated  to  the  sounds 
which  were  likely  audible  at  distances 
<?).842  ft  (3.0t)0  m)  underwater  and  t).3 
mi  (0.5  km)  in  air.  Moulton  at  til.  (2003) 
reported  that  ringed  seal  densities  on  ice 
in  the  vicinity  of  a  man-made  island  in 
the  Beaufort  Sea  did  not  change 
significantly  before  and  after 
construction  and  drilling  activities. 

Southall  at  al.  (2007)  reviewed 
literature  de.scrihing  res])onses  of 
])innipeds  to  non-pulsed  sound  and 
reported  that  the  limited  data  suggest 
exposures  between  approximately  ?)() 
and  140  dB  generally  do  not  ap])ear  to 
induce  strong  behavioral  responses  in 
pinnipeds  exposed  to  non-pukse  sounds 
in  water;  no  data  exist  regarding 
ex])osures  at  higher  levels.  It  is 
imjiortant  to  note  that  among  these 
studies,  there  are  some  a])parent 
differences  in  resjion.ses  between  field 
and  laboratory  conditions.  In  contrast  to 
tbe  mid-fre(|uency  odontocetes,  captive 
pinni])e(is  uxsjjonded  more  strongly  at 
lower  levels  than  did  animals  in  the 
field.  Again,  contextual  issues  are  the 
likely  cause  of  this  difference. 

(acohs  and  Ttn  luine  (20t)2)  ohscu  vcxl 
harbor  seal  reactions  to  AllDs  (source 
level  in  this  study  was  172  dB) 
de])loye(l  around  a(|uaculture  sites. 

Seals  were  generally  unresponsive  to 
sounds  from  the  AHDs.  During  two 
specific  ev(Mits.  individuals  came  within 
141  and  144  ft  (43  and  44  m)  of  active 
Al  IDs  and  failed  to  demonstrate  any 
measurable  bcdiavioral  res])onse; 
(istimated  received  levels  based  on  the 
iiKiasunxs  given  were  approximate! v  120 
to  130  (IB. 

(k)sta  at  (il.  (2003)  measured  r(!ceiv(!(l 
noise  levels  from  an  Acou.stic 
'riiermometry  of  Ocean  Climate  (ATCX!) 
program  sound  source  off  northern 
C.alifornia  using  acoustic  data  loggers 
placed  oil  translocated  elephant  seals. 
Subjects  were  cajitured  on  land, 
transported  to  sea.  instrumented  with 
archival  acoustic  tags,  and  relea.sed  such 
that  their  transit  would  lead  them  near 
an  active  A'l’OC  source  (at  030-m  depth: 
75-Hz  signal  with  37.5-  Hz  bandwidth; 
195  (IB  maximum  source  level,  ram])e(l 
up  from  105  dB  over  20  min)  on  their 
return  to  a  haul-out  site.  Received 


exposure  levels  of  the  A'l'OC  source  for 
experimental  subjects  averaged  128  dB 
(range  118  to  137)  in  the  00-  to  90-Hz 
band.  None  of  the  instrumented  animals 
terminated  dives  or  radically  altered 
behavior  ipion  exposure,  but  .some 
statistically  significant  changes  in 
(living  j)aramet(;rs  W(!re  documented  in 
nine  individuals,  'franslocated  northern 
(!l(;])hant  .seals  exposed  to  this  |)articidar 
non-jnilse  source  began  to  demonstrate 
subtle  bebavioral  changes  at  ex])()sure  to 
received  hwels  of  approximatelv  120  to 
140  (IB. 

Kastelein  at  til.  (2000)  exjjosed  nine 
captive  harbor  seals  in  an  a|)pr()ximatelv 
82  X  ?)8  ft  (25  X  30  m)  enclosure  to  non¬ 
pulse  sounds  us(!(l  in  underwater  data 
communication  systems  (similar  to 
acoustic  modems).  T(!st  signals  wen; 
fuHpKMicy  modidated  tones,  sw(;e])s,  and 
bands  of  noise  with  fundanuintal 
fre(|uenci(!s  between  8  and  10  kHz;  128 
to  130  |±  3]  (IB  source  levels:  1-  to  2-s 
duration  1 00-80  j)ercent  duty  cycle j;  or 
100  percent  duty  cycle.  They  recorded 
s(!al  positions  and  the  m(!an  numb(!r  of 
individual  surfacing  behaviors  during 
control  periods  (no  exposure),  before 
ex])osure,  and  in  15-min  (;xp(!rim(!ntal 
sessions  (n  =  7  ex])()snres  for  (!ach  sound 
type)-  >Seals  geiKuallv  swam  awav  from 
each  source  at  r(u:eiv(!(l  levels  of 
a])])roximatelv  107  dB.  avoiding  it  hv 
a|)pr()ximat(!ly  10  ft  (5  m).  although  they 
(lid  not  haul  out  of  the  water  or  (:baug(; 
surfacing  luihavior.  S(!al  reactions  did 
not  appear  to  wane  ()V(!r  re|)eate(l 
ex])()sur(!  (i.e.,  then;  was  no  obvious 
habituation),  and  the  colonv  of  seals 
generallv  returned  to  ba.seline 
conditions  following  exjxjsure.  The 
s(;als  were  not  reinforced  with  food  for 
remaining  in  the  sound  field. 

Potential  effects  to  pinnipeds  from 
aircraft  activity  could  involve  both 
acoustic  and  non-acoustic  effects.  It  is 
uncertain  if  the  seals  ixiact  to  the  .sound 
of  the  helicopt(!r  or  to  its  physical 
l)resence  flying  overhead.  Typical 
ixuictions  of  hauled  out  pinni])e(ls  to 
aircraft  that  have  been  olxserved  include 
looking  up  at  the  aircraft,  moving  on  the 
ice  or  land,  entering  a  br(!athing  hole  or 
crack  in  the  ice,  or  entering  the  water. 
Ice  seals  hauled  out  on  the  ice  have 
b(H!n  observed  diving  into  the  wat(!r 
when  a])])r()ache(l  by  a  low-flving 
aircraft  or  helicopter  (Burns  and  Harbo, 
1972,  cited  in  Richard.son  at  til.,  19?)5a; 
Burns  and  Fro.st,  1979.  cited  in 
Richard.son  at  al.,  19?)5a).  Richardson  at 
al.  (1995a)  note  that  re.si)onse.s  can  vary 
ba.sed  on  differences  in  aircraft  tvp(!. 
altitude,  and  flight  ])attern. 
Additionally,  a  .study  conducted  by 
Born  at  al.  (199?))  found  that  wind  chill 
was  also  a  factor  in  level  of  r(is])()nse  of 
ringed  .seals  hauled  out  on  ice,  as  well 


as  time  of  day  and  relative  wind 
dinu’.tion. 

Blackwell  at  al.  (2()()4a)  ob.s(;rve(l  12 
ringed  seals  during  low-altitude 
overllights  of  a  Ihdl  212  helicojjter  at 
North.star  in  June  and  lulv  2t)()t)  (?) 
observations  took  place  concurrent  with 
pipe-driving  activities).  One  .seal 
.showed  no  reaction  to  the  aircraft  while 
the  remaining  11  (92%)  reacted,  either 
by  looking  at  the  helicopt(!r  (n=l())  or  bv 
(l(!])arting  from  their  basking  site  (n=l). 
Blackwell  at  al.  (2()()4a)  concluded  that 
none  of  the  reactions  to  helicopters  were 
.strong  or  long  lasting,  and  that  .s(!als 
luiar  Northstar  in  )une  and  July  2()()t) 
probably  had  habituated  to  industrial 
.sounds  and  visible  activiti(!.s  that  had 
occurred  often  during  the  pnx.eding 
winter  and  spring.  There  have  b(H!n  few 
systematic  studies  of  ])innipe(l  r(iacti(jn.s 
to  aircraft  overflights,  and  most  of  the 
available  data  concern  pinnipeds  hanled 
out  on  land  or  ice  rather  than  pinnip(!(l.s 
in  the  water  (Richardson  at  al..  l?)?)5a: 
Born  at  al..  1  ?)?)?)). 

Born  at  al.  (199?))  determined  that  49 
percent  of  ringed  seals  e.s(:a])e(l  (i.e.,  left 
the  ice)  as  a  resjjonse  to  a  helicopter 
flying  at  4?)2  ft  (150  m)  altitude.  .S(!al.s 
ent(!re(l  the  water  wlum  the  helic()pt(!r 
was  4,101  ft  (1.250  m)  away  if  the  .s(!al 
was  in  front  of  the  helic()j)ter  and  at 
1,040  ft  (500  m)  away  if  the  seal  was  to 
the  side  of  the  helic()i)ter.  'I'he  authors 
noted  that  more  seals  reacted  to 
helicopters  than  to  fixed-wing  aircraft, 
'file  study  concluded  that  the  risk  of 
.scaring  ringed  seals  bv  small-tvpe 
helicopters  coidd  be  substantially 
reduced  if  thev  do  not  ajjproach  closer 
than  4.921  ft  (1.500  m). 

Spott(!(l  seals  hauled  out  on  land  in 
summer  are  unusually  sensitive  to 
aircraft  overflights  compared  to  other 
.speci(;.s.  They  often  rush  into  the  water 
when  an  aircraft  ni(!.s  hv  at  altitiuhis  uj) 
to  ?)84-2.401  ft  (300-750  m).  They 
occasionally  react  to  aircraft  flying  as 
high  as  4.495  ft  (1.370  m)  and  at  lateral 
(li.stanc(is  as  far  as  1.2  mi  (2  km)  or  more 
(Frost  and  Lowrv,  1?)?)0;  Rugh  at  al., 
1997). 

(4)  Hearing  lm])airm(!nt  and  Other 
Physiological  Effects 

d’emporary  or  jua  manent  luairing 
imj)airment  is  a  ])()s.sibilitv  when  marine 
mamiucds  are  exposed  to  very  .strong 
sounds.  Non-auditory  physiological 
effects  might  akso  occur  in  marim; 
mammals  ((xpo.sed  to  strong  underwater 
sound.  P().ssil)le  types  of  non-auditory 
|)hy.si()l()gical  effects  or  injuri(!.s  that 
theoretically  might  occur  in  mammals 
c.lo.se  to  a  strong  sound  source  include 
stress,  neurological  effects,  bubble 
formation,  and  other  typ(;.s  of  organ  or 
tissue  damage.  It  is  possible  that  .some 
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marine  mammal  species  (i.e..  beaked 
whales)  may  be  especially  susceptible  to 
injury  and/or  .stranding  whcai  exposed 
to  strong  jcnlscul  sounds.  However,  as 
discussed  later  in  this  docnment.  there 
is  no  definitive!  evidcaice  that  anv  of 
these  effects  occur  ex  ciii  for  marine 
mammals  in  close  proximity  to 
industrial  sound  souriicis.  and  bcaikcul 
whahis  do  not  occur  in  the  proposed 
activity  anac  Additional  information 
regarding  the  jcossihilities  of  'ITS. 
pciiinanent  threshold  shift  (IT.S).  and 
non-anditory  physiological  effcuits.  such 
as  strciss.  is  discussed  for  both 
c!xploratorv  drilling  activiticas  and  VSP 
surveys  in  the  following  .sculion 
["Potential  Effects  from  \’SP 
Activities"). 

Potential  Effects  from  VSP  Activities 

(1)  'I'olerance 

Nnmerons  stndicas  have  shown  that 
pnl.siul  sounds  from  airgnns  are  often 
rciadily  detcalahle  in  the  water  at 
distanccis  of  many  kilometers.  Weir 
(2008)  observcul  marine  mammal 
n!.sj)on.s(!.s  to  seismic  pid.scis  from  a  24 
airgnn  arrav  firing  a  total  volninc!  of 
(Mtlier  .'i.OH.'i  in  '  or  3.147  in  *  in  Angolan 
waters  hetwcuiii  August  2004  and  Nlay 
200.'j.  Weir  recordecl  a  total  of  207 
sightings  of  humpback  whales  (n  =  00), 
sperm  whaltis  (n  =  124).  and  Atlantic 
.s|)ottc!d  dolphins  (n  =  17)  and  r(!|)orled 
that  there!  W(!n!  no  significant 
diff(!renc(!s  in  encounter  rates 
(sightings/hr)  for  humpback  and  sperm 
whales  according  to  the!  airgnn  arrav’s 
operational  .status  (i.c!..  active  versus 
.sile!nt).  For  additional  information  on 
te)lerane;e  of  marine  mammals  to 
anthropogeane:  .sound,  seu!  the  pren  ions 
sid).seH;tion  in  this  eloennnent  ["Potential 
Effects  from  Exploratoiy  Drilling 
Activities"). 

(2)  Masking 

As  stated  eaerlier  in  this  doeannent. 
masking  is  the  ob.seairing  of . sounds  of 
inte!re!.st  by  other  .sounds,  often  at  similar 
freuineneaes.  For  thll  details  about 
masking,  sen!  the  previous  snhseudion  in 
this  doeannent  ["Potential  Effects  from 
Exploratoiv  Drilling  Activities").  Some! 
additional  information  reigareling  ])nlse!el 
.sounds  is  provideal  he!re. 

'I’here!  is  ewideaiea!  of  some!  marine! 
mammal  speaaes  eaentinning  to  c.all  in 
the  pre!.se!ne:e!  of  industrial  activity. 
Me:l)onalel  et  al.  (Ihtt.'i)  heairel  bine!  and 
fin  whale  calls  he!twe!e!n  seismie;  pid.se!.s 
in  the  Fae:ifie;.  Although  there!  has  heu!)! 
one  re!|)e)rt  that  sperm  whales  eauise 
e:alling  wheni  expo.seul  to  pidse!.s  from  a 
very  distant  .seismic;  shij)  (Bowles  et  al.. 
191)4),  a  more!  reuient  stnelv  report eul  that 
spenin  whalcis  off  northern  Norway 


continued  e:alling  in  the  i)re!sene;e!  of 
seismic:  i)id.se:s  (Mad.sen  et  al..  2002). 
.Simihir  residts  were!  also  re!porle!el 
during  work  in  the  (hdf  of  Mexieio 
(Tvaeik  et  al..  2003).  Bowlnaid  whale 
e:all.s  are!  freuinentlv  eleteM'.teel  in  the 
pre!.se!ne:e!  of  .seasmie:  pnl.ses,  although  the! 
numbers  of  c.alls  ele!te!e:te!el  mav 
sometimes  h(!  re!elne;e!el  (Richardson  e?/ 
al..  1980:  (h'e!e!ne!  et  al.,  1999;  Blae;kwe!ll 
et  al..  2009a).  Bowheuul  whale!.s  in  the 
Beamfort  Seal  may  ele!e:re!a.se!  the!ir  e:all 
rateas  in  reaspon.sc!  to  seismic:  operations, 
although  movement  out  of  the  areai 
might  also  have  e:onli  ibnteel  to  the  lowea’ 
e:all  ele!te!e:tie)n  rate  (Blae:kwe!ll  et  al.. 
2009a. b).  Additionally,  there  is 
ine;re!asing  e!vieli!ne;e  that,  at  timeas.  the!re! 
is  enough  re!ve!rhe!ration  l)e!twe!e!n  airgnn 
pulses  sne;h  that  elete!e:tion  range  of  e;all.s 
may  be  signlfie;antly  redne;e!el.  In 
contrast.  Di  lorio  and  Clark  (2009)  found 
e!vide!ne;e  of  ine;re!ase!el  e;alling  by  blue 
whales  during  oi)e!ratiem.s  by  a  lower- 
energy  seismic:  .se)nre:e!.  a  sparkc!!'. 

'riiere  is  little  e;e)ne;e!rn  re!garding 
masking  due  to  the  bric!!  duration  of 
these  pnlseasand  relatively  longer 
,sile!ne:e!  I)e!twe!e!n  airgnn  shots  (9-12 
.see;e)nels)  neuir  the  sound  .sonre:e!. 
However,  at  long  eli.stane;e!s  (ove!r  tens  of 
kilometers  awav)  in  de!e!p  wate!r.  due  to 
multipath  proiiagation  and 
rev  erberation,  the  durations  of  airgnn 
juilses  e:an  bc!  ■‘.str(!le:h(!d”  to  .scu.-onds 
with  long  ele!e;av.s  (Maelsem  et  al..  2000: 
Cilark  and  Cagnon,  2000).  'rhe!re!fore!  it 
e:e)nlel  affeu:!  e;onnnnnie:ation  signals 
nseul  by  low  fre!eine!ne:v  mv.stie;e!te!.s  when 
they  e)e:e:nr  ne!ar  the  noi.sc!  hand  and  thus 
re!elne:e!  the!  e;ommnnie:ation  .spae:e!  of 
animals  (e.g..  (Mark  et  al..  2009a. b)  and 
e:anse  ine:re!a.se!el  stress  levels  (e.g..  Foote 
et  al..  2004;  Holt  et  al..  2009). 
Neverthele^ss.  the  intensity  of  the  noise 
is  al.so  greuitly  re!elne:e!el  at  long  elistane:e!s. 
3’he!re!fore.  masking  e!ffe!e;ts  are 
antie;ipate!el  to  he  limited.  espt!e:ially  in 
the  e;a.se!  of  oele)nte)e;e!te!s,  given  that  they 
tyi)ie:ally  e:e)nnnnnie:ate  at  fre!eiuene;ies 
higher  than  those  of  the  airgnns. 
Moreovc!!’.  l)e!e:anse  of  the  extrennely 
short  time  period  oven-  whie:h  airgnns 
will  be  used  during  operations  (a  total 
of  2  hrs  i)e!r  well),  masking  is  not 
antie:ipate!d  to  oe;cnr. 

(3)  B(!havioral  ni.slnrl)ane;e!  Re!ae:tion.s 

As  was  ele!.se:rih(!d  in  more!  derail  in  the 
])re!vion.s  snh-se!e;tie)n  ["Potential  Effects 
of  Exploratoiv  Drilling  Activities"). 
he!havioral  re!spon,se!.s  to  sound  are! 
highly  variable  and  e:e)nte!xt-.spe!e;ifie;. 
Summaries  of  ohsen  ved  re!ae:lie)ns  and 
studies  are!  ])re)viele:d  next. 

lialeen  Whales — Bale!en  whale 
rcispon.ses  to  jjedseul  sound  (e!.g.,  seismic: 
airgnns)  have  beu!!!  stiidieul  more 
thoroughly  than  re!S])e)nse!.s  to 


e:ontiiuie)n.s  sound  (e.g.,  drillships). 

Baleum  whales  generally  temd  to  avoid 
ope!rating  airgnns,  hut  avoielane:e!  radii 
are!  einite  variable.  Whale!s  are!  often 
r(!i)orte!el  to  show  no  overt  re!actions  to 
])nl.se!s  from  large  arrays  of  airgnns  at 
distane:e!.s  bewond  a  few  kilome!te!rs.  evem 
though  the!  airgnn  ])nl.se!s  remain  well 
above!  ambient  noise  le!vel.s  out  to  mne:h 
greatc!!-  distane:t!s  (Miller  e?/  al..  2()().')). 
However.  l)ale!e!n  whalers  expo.seel  to 
strong  noise  pulses  often  re!ac:t  by 
deviating  from  their  normal  migration 
route  (Rie;harelson  et  al..  1999). 

Migrating  gray  and  howhead  whales 
were  oh.se!rve!d  avoiding  the  soimel 
se)ure:e!  by  dis|)lae:ing  their  migration 
route  to  varying  ek!gre!e!s  but  within  the 
natural  bonnelaries  of  the  migration 
eiorridors  (Se:hie:k  and  Urban,  2000: 
Rie.hardson  et  al..  1t)99;  Maline  et  al.. 
1983).  BalcH!!!  whale  re!.s])onse!.s  to  pidseel 
sound  howe!ve!r  mav  depend  on  the  type 
of  ae:tlvity  in  whie;h  the  whales  are 
engaged.  Some  e!videne:e  suggests  that 
fe!e!eling  howhciad  whalers  may  be  more 
tolerant  of  underwater  sound  than 
migrating  howheuids  (Miller  et  al..  200.'); 
Lyons  et  al..  2009;  Christie  et  al..  2010). 

Results  of  .studies  of  gray,  howhead. 
;md  hnm|)hae:k  whale!,s  have  deteM  inineul 
that  re!c,e!ive!d  l(!ve!l.s  of  ])id.se!.s  in  the! 
100-170  (iB  re  1  pl’a  rms  range  se!e!m  to 
e:an,se!  obvious  avoidane;e!  behavior  in  a 
snhstantiiil  frae:tie)n  of  the  animals 
e!xpe).s(!d.  In  many  areuis.  sei.smie:  pulses 
from  large  arrays  of  airgnns  diminish  to 
tho.se  levels  at  di.stane:e.s  ranging  from 
2.8-9  mi  (4..')-14..')  km)  from  the  soure:e!. 
For  the  mne:h  smaller  airgnn  array  used 
during  the  VSR  survey  (total  eli.se:harge 
volume  of  700  in-‘).  distane;e!.s  to 
re!e;e!ive!el  levels  in  the  170-100  elB  re  1 
pPa  rms  range  are!  estimated  to  he  1.44- 
3  mi  (2.31-.')  km).  Baleu!!!  whalers  within 
tho.se  di.stane;e!.s  mav  show  avoidane:e  or 
other  strong  eli.sturhane:e!  reuictions  to  the 
airgnn  array.  Subtle  behavioral  e;hanges 
.sonietimers  be!e:ome!  evidemt  at  somewhat 
lower  ree:eived  levels,  and  re!e:e!nt  .stndiers 
have  shown  that  some  .s])(!e:ie!.s  of  baleen 
whales,  notably  howhead  and 
hnm])bae;k  whales,  at  time!s  show  strong 
ave)ielane:(!  at  re!e;e!ive!d  le!ve!l.s  lower  than 
100-170  elB  re  1  pRa  rms.  Bowheael 
whale!s  migrating  werst  ae;re)ss  the 
Alaskan  Be!anfort  Seui  in  antnmn.  in 
partie:idar.  are  nnnsually  responsive, 
with  avoidanc:e!  e)e:e:nrring  out  to 
di.stane;e!.s  of  12.4-18.0  mi  (20-30  km) 
from  a  medium-sized  airgnn  sonre.e 
(Miller  et  al..  l‘)99;  Richardson  et  al.. 
1999).  However,  more  re!e:ent  re.seare;h 
on  howhead  whales  (Miller  et  al..  200.')) 
e:orrol)orates  earlier  evide!ne:e!  that, 
during  the  summer  feeding  .seuison, 
howhenuls  are  not  as  sensitive  to  seismic: 
.sonre:e!s.  In  summer,  bowheads  typie:ally 
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)(;gin  to  show  avoidanci;  roactions  at  a 
rocoivod  loyol  of  al)out  ](j()-l7()  dB  ro  1 
fiBa  nils  (Richardson  ct  ah. 
fdiinghlad  c/  al..  H)HH;  Mi  lit;,-  f./ 

2005). 

Maliiico/  nl.  (l<)H(i.  1  {)««)  studied  the 
rosjionsos  of  foodiiig  nastorn  gray  whales 
to  pulses  from  a  single  100  in  '  airguii  off 
.St.  Lawrence  Island  in  the  northern 
Boring  Sea.  They  osti mated,  ha.sed  on 
small  .sample  sizes,  that  .^,0%  of  feedine 
gray  whales  ceased  feeding  at  an  average 
received  jiressiire  level  of  1 7:i  dB  re  1 
pRa  on  an  (appro.xiniate)  rms  Basis,  and 
that  10%  oi  feeding  whales  interrupted 
leeding  at  received  le\els  of  lO.'j  dB. 
Those  findings  were  generally 
consistent  with  the  results  of 
ex|)erinients  conducted  on  larger 
numhers  of  gray  whales  that  were 
migrating  along  the  California  coast  and 
on  ohservations  of  the  distrihiition  of 
fcKji hug  Western  Pacific;  gray  whales  off 
.Sakhalin  Island.  Rii.ssia.  during  a 
seismic  siir\’ey  (Yazx'enko  et  uL.  2007). 

Hata  on  short-term  reactions  (or  lack 
of  reaction.s)  of  cetaceans  to  impulsive 
noises  do  not  nece.ssarily  provide 
information  ahout  long-term  effects. 

While  it  is  not  certain  whether 
imjnilsiye  noises  affect  rejirodiictive 
rate  or  distrihiition  and  hahitat  u.se  in 
snhsecjnent  days  or  years,  certain 
sjiecies  have  continued  to  use  areas 
ensonified  hy  airgnns  and  have 
c.ontimied  to  increa.se  in  ninnher  desiiite 
snc.c.essive  years  of  anthropogenic 
activity  in  the  area,  (hay  whales 
continued  to  migrate  annually  along  the 
yve.st  coast  of  North  America  despite 
intermittent  .sei.smic  exploration  and 
imich  ship  traffic  in  that  area  for  , 

decades  (Appendix  A  in  Malnie  at  oL. 
1984).  Bowhead  whales  continued  to  i 
travel  to  the  eastern  Beaufort  Sea  each 
Slimmer  despite  .seismic  exploration  in  i 
tlieir  Slimmer  and  autumn  range  for  1 

many  years  (Richardson  at  al.,  1987)  f 
Populations  of  Both  gray  whales  and’  ( 
liowhead  whales  grew  siihstantiallv  c^ 

during  this  time.  Bowhead  whales  have 
increa.sed  hy  ajijiroximately  ;i.4%  per  a 

year  for  the  last  10  years  in  the  Beaufort  li 
.Sea  (Allen  and  Angli.ss,  2012).  In  any  t( 

event,  the  Brief  exposures  to  sound  '  o 

pid.ses  Irom  the  proposed  airgim  source  o 
(the  airgnns  will  only  he  fired  for  a  h 

period  of  2  hrs  for  eac.li  of  the  two  wells)  d 
are  highly  imlikelv  to  result  in 
lirolonged  effects.' 

Tootlwd  Whala.s-Vaw  systematic  tc 

data  are  ayailahle  de.scrihing  reaction.s  of  tf 
toothed  whales  to  noi.se  jiiikses.  Few  V 
studies  .similar  to  the  more  extensive  h; 
lialeen  whale/seismic  pul.se  work  of 

.snmmarized  earlier  in  this  doenment  (ij 

have  Been  reported  for  toothed  whales.  se 
fowever,  systematic  work  on  sperm  w 

whales  is  underway  ('f’vack  at  al..  2()();i).  or 
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1  and  there  is  an  increasing  amount  of 
information  ahout  responses  of  various 
odontocetes  to  .seismic  surveys  Based  on 
monitoring  studies  (e.g..  Stone,  2()();p 
.Smultea  at  al..  2004;  Moulton  and 
Miller,  200,1). 

ns  .Seismic  operators  and  marine 
nl  mammal  ohservers  sometimes  .see 
doljihins  and  other  small  toothed 
whales  near  operating  airgim  arrays. 

^  Init.  in  general,  there  seems  to  he  a 
.?e  tendency  lor  most  delphinids  to  show 
■some  limited  avoidance  of  sei.smic 
ve.ssels  oiierating  large  airgim  systems. 

I  iowever.  some  doljihins  seem  to  he 
attracted  to  the  seismic  ves.sel  and 
I  Oats,  and  some  ride  the  how  wave  of 
the  sei.smic  vessel  even  when  large 
array.s  of  airgnns  are  firing.  Nonetheless. 
Iliere  have  Been  indications  that  small 
I  toothed  whales  .sometimes  move  away 
or  maintain  a  somewhat  greater  distance 
from  the  vessel  when  a  large  array  of 
airgnns  is  ojierating  than  when  it'is 
•silent  (e.g.,  Coold.  199(ia,  h.  c; 
(.alamhokidis  and  Osinek.  1998;  Stone, 
2()();i).  The  Beluga  may  he  a  siiecies  that 
(at  least  at  times)  shows  long-di.stance 
avoidance  of  seismic  ve.ssels.  Aerial 
.surveys  during  .seismic  ojierations  in  the 
southeastern  Beaufort  Sea  recorded 
niiich  lower  sighting  rates  of  Beluga 
whales  within  (i.2-12.4  mi  (10-20  km) 
of  an  active  .sei.smic  ves.sel.  The.se  results 
wiire  consistent  with  the  low  numher  of 
Beluga  sightings  rejiorted  hv  oh.servers 
ahoard  the  seismic  vessel,  suggesting 
that  some  Belugas  might  he  avoiding  the 
seismic  o|)eration.s  at  di.stances  of  0.2- 
12.4  mi  (10-20  km)  (Miller  e/  al.,  200,')). 

(.ajitu  e  hottleno.se  dol|)hin.s  and  (of 
more  relevance  in  this  jiroject)  Beluga 
whales  exhihit  changes  in  Behavior 
when  exjiosed  to  strong  jiulsed  sounds 
similar  in  duration  to  tho.se  tyjiicallv 
used  in  seismic  surveys  (Finiieran  at  al  , 

2002,  200,'5).  However,  the  animals  ’  ! 

tolerated  high  received  levels  of  .sound  ! 
(j)-])  level  >200  dB  re  1  p]>a)  Before  ! 

exhihiting  aversive  behaviors  i 

Reactions  of  toothed  whales  to  lanm 
array.s  of  airgnns  are  variable  and.  at" 
least  for  deljihinids.  .seem  to  he  confined 
to  a  .smaller  radius  than  has  Been 
oh.served  for  mysticetes.  However.  Based  ( 
on  the  limited  exi.sting  evidence,  I 

belugas  should  not  he  groujied  with 
deljihinids  in  the  "le.ss  resjnmsive"  h 

c:ategory. 

Ann/pw/.s— Pinnijieds  are  not  likely  (j 

to  .show  a  .strong  avoidance  reaction  to  tl 
the  airgim  .sources  jirojio.seil  for  u.se.  „ 
Visual  monitoring  from  seismic  vessels  A 

has  shown  only  slight  (if  any)  avoidance  la 
ol  airgnns  hy  jiinnijieds  and  only  slight  oi 
(d  any)  changes  in  behavior.  Ringed  a 

■seals  freijuently  do  not  avoid  the  area  in 

within  a  few  hundred  meters  of 
ojierating  airgim  arrays  (Harris  at  al..  Fi 


2001;  Moulton  and  I,awson  2002‘ 
s  Miller  at  al..  200.'-, h  Monitoring  work  in 
>n  no  Alaskan  Hoaulort  Soa  during 

2001  jiroviilnd  considerable  information 
i-ogarding  the  behavior  of  .seals  exjio.sed 
tl)  sei.smic  jiul.ses  (Harris  at  al.,  2001; 
Moulton  and  Lawson.  2002).  The.se 
■seismic  jirojects  usuallv  involvcd'arravs 
ot  C,  to  10  airgnns  with  total  volumes  of 
ri(i0to1..'-,00  iii  '.Thecomhinedre.siilts 
.suggest  that  some  seals  avoid  the 
immediate  area  around  seismic  vessels 
In  most  survey  years,  ringed  seal 
■sightings  tended  to  he  farther  away  from 
the  sei.smic  ves.sel  when  the  airgnns 
were  ojierating  than  when  they  were  not 
(Moulton  and  Lawson.  2002).  However. 
the.se  avoidance  movements  were 
relatively  small,  on  the  order  of  .'128  ft 
(100  m)  to  a  few  hundreds  of  meters, 
and  many  seals  remained  within  '128- 
<•  f>.‘30  ft  (100-200  m)  of  the  trackline  as 

the  ojierating  airgim  array  jia.ssed  by 
Soal  .sighting  rates  at  the  water  surface 
were  lower  during  airgim  array 
ojierations  than  during  no-airgun 
lyiriods  in  each  .sur\  ey  year  excejit  1t){)7. 
Siinilarly,  .seals  are  often  very  tolerant  of 
puksed  soniids  from  .seal-.si;aring  devices 
1  (Mate  and  Harvey,  1 087;  Jeffer.son  and 
(airry,  1004;  Richard.son  at  al.,  lOtt.'ia) 

However,  initial  telemetry  work 

‘'’^loftii^sl^s  that  a\’oidance  and  other 
!  Behavioral  reactions  by  two  other 
■sjiei.ies  ot  seals  to  small  airgim  sources 
may  at  times  he  stronger  than  evident  to 
date  from  \’i,sual  studies  of  jiinnijied 
reactions  to  airgnns  (Thomjison  at  al 
1908).  Fvon  if  reactions  of  the  sjiecie.s 
occurring  in  the  jire.sent  study  area  are 
•i.s  strong  as  fho.se  evident  in  the 
telemetry  study,  reactions  are  exjiected 
to  he  confined  to  relatively  .small 
distances  and  durations,  with  no  long¬ 
term  effects  on  pinnijied  individuals  or 
IHijiulations.  Additionally,  the  airgnns 
are  only  jirojiosed  to  he  lised  for  a”verv 
■sliort  tune  during  the  entire  exjiloration 
(Irilhng  jirogram  (ajijiroximatelv  2  hrs 
tor  each  well,  for  a  total  of  4  hrs  over 
the  entire  ojien-water  season,  which 
lasLs  tor  ajijiroximately  4  months,  if  both 
wells  are  drilled). 

(4)  Hearing  Imjiairment  and  Other 
Physiological  Fffects 

'/"/’.S’— 'ITS  is  the  mildest  form  of 
hearing  imjiairment  that  can  occur 
during  exjiosnre  to  a  strong  sound 
(Krvter.  1<)8.'-,).  While  exjieriencing  TVS 
tlio  hearing  threshold  ri.ses,  and  a  .sound’ 
must  he  stronger  in  order  to  he  heard. 

At  least  in  terrestrial  inammals.  T'rs  can 
hist  from  minutes  or  hours  to  (in  cases 
of  strong  'rrS)  days,  can  he  limited  to 
a  jiartK.ular  freijuency  range,  and  can  he 
111  varying  degrees  (i.e..  a  lo.ss  of  a 
ceitain  numher  of  dfis  of  sensitix'ity). 

For  sound  exjiosures  at  or  somewhat 
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above  the  TTS  ihnisliold.  luuiring 
sensitivity  in  l)()tli  ternistrial  ancl  marine 
mammals  recovers  rapidlv  alter 
(^x|)osnr(!  to  tin;  noise  ends.  Fmv  data  on 
.sound  levels  and  durations  nec(!ssarv  to 
elicit  mild  TT.S  have  been  obtained  lor 
marim;  mammals,  and  none  oi  the 
publislnul  data  concern  TTS  (dicited  by 
exposure  to  multiple  |)nlses  of  sound. 

Marinii  mammal  bearing  plays  a 
critical  role  in  communication  with 
cons|)ecifics  and  in  interi)retation  of 
environmental  cues  for  purposixs  such 
as  pnulator  avoidance!  and  prev  capture!. 
De!pe!neling  een  the  ele!gre!e!  (e!le!valie)n  e)f 
thre!sbe)lel  in  ell3).  duralie)n  (i.e..  reexjvery 
time),  anel  fre!epie!ne:y  range  e)f  TTS  anel 
the  e;e)nte!Xt  in  wbie.h  it  is  e!X])e!riene;e!el. 
TTS  e:an  have  effeMls  e)n  marine 
mammals  ranging  fre)m  eli.se:e)unlahle!  te) 
seriejus.  Fe)r  e!.\ample!.  a  marine  mammal 
may  he  able  te)  reneelily  e:e)mj)e!n.sale!  for 
a  brief,  relatively  small  ameeunl  e)f  TTS 
in  a  ne)n-e:ritie:al  freupieneA'  range  that 
take!s  plae.e!  eluring  a  time  when  the 
animal  is  traveling  threnigh  the  e)])e!n 
e)e;e!an.  where  ambient  neei.se!  is  le)we!r 
anel  tluMe  are  ne)t  as  manv  e;e)mpe!ting 
.se)unels  presemt.  Alternative!!)',  a  large:r 
ameennt  anel  le)nge!r  elnratie)n  e)fTTS 
sustaineel  eluring  a  time  when 
e;e)nnnunie:atie)n  is  e:ritie;al  fe)r  sne;e;e!ssfid 
me)the!r/e;alf  inte!rae:tie)ns  e:e)ulel  have 
me)re!  .seriejus  impaels  if  it  we!re!  in  the 
same  freMpiene:)’  hanel  as  the  ne!e:e!ssary 
ve)e:ali/.;)tie)ns  anel  e)f  a  severity  that  it 
impeeleel  e:e)mmunie;atie)n.  The  fae:t  that 
animals  e!xpe)se!el  te)  le!ve!ls  anel  eluratie)ns 
of  se)unel  that  we)idd  he!  e!X])e!e:le!el  te) 
result  in  this  physie)le)gie:al  re!spe)n.se! 
we)idel  alse)  he  e!xpe!e.te!d  te)  have 
he!havie)ral  re!spe)n,se!s  e)f  a  e:e)mparative!lv 
me)re!  se!ve!re!  or  sustaineel  nature  is  alse) 
ne)tahle!  anel  pe)te!ntially  e)f  meere 
imi)e)rtane;e!  than  the  simi)le:  e!xiste!ne;e!  e)f 
a  T  TS. 

Re!se!are;he!rs  have  eie!ri\'e!el  3’TS 
infe)rmatie)n  fe)r  e)ele)nle)e:e!te!s  from 
.stuelie!s  e)n  the  he)ttle!ne)se!  ele)lphin  anel 
beluga.  Fe)r  the  eene!  harhe)r  pe)rj)e)i.se! 
te!ste!el.  the  reuiedveel  le!ve!l  e)f  airgun 
.se)unel  that  e!lie:ite!el  e)nse!t  e)f 'ITS  was 
leewer  (Lueike  nt  (il.,  2009).  If  the!.se! 
results  fre)m  a  single  animal  are 
r)!pre!se!ntative!.  it  is  inappro])riate!  te) 
assnine!  that  e)nse!t  e)f 'IT.S  e)e;e:urs  at 
similar  re!e:e!ive!el  levels  in  all 
e)ele)nte)e:e!te!s  (cf.  Se)uthall  e/  (il..  2007). 
.Se)me!  e:e!tae:e!ans  appare!ntly  e.an  ineair 
T  r.S  at  e:e)nsiele!rahlv  le)we!r  se)unel 
e!xpe)sure!s  than  are:  ne!e:e!ssarv  te)  elient 
'I'TS  in  the  he!lnga  e)r  he)ttle!ne).se!  ele)lphin. 

Fe)r  haleu!!!  whale!S.  there  are!  ne)  elata. 
elire!e:t  eer  inelireu;!.  eeii  le!ve!ls  e)r  pre)|)e!rtie!S 
e)f  se)unel  that  are  reupiireel  te)  inelue:e! 
TTS.  'I’lie  fre!epie!ne:ie!s  te)  whiedi  haleu!!! 
whales  are  me)st  sensitive  are  assumeel 
te)  he  le)we!r  than  the)se!  te)  whie:h 
oele)nte)e:e!te!s  are  me).sl  sensitive,  anel 


natural  hae;kgre)unel  ne)ise!  levels  at  theese 
le)W  fre!epie!ne:ie!S  te!nel  te)  he  higher.  As  a 
re!sult.  auelite)rv  thre!she)lds  e)f  haleu!!) 
whales  within  their  fre!epie!ne:v  hand  e)f 
hexsl  hearing  are:  he!lie!ve!el  te)  he!  higher 
(hxss  se!nsitive!)  than  are  the)se!  e)f 
e)ele)nte)e:e!t(!s  at  the!irhe!sl  fr(!epii!ne:ie!s 
((dark  and  Idli.son.  2004).  me!aning  that 
baleen  whalers  re!e|uire  se)nnels  to  he! 
leeneler  (i.e..  highe!r  elU  le!ve!ls)  than 
e)de)nte)e;(!te!s  in  the  fre!e|ue!ncy  range!S  at 
which  e!ae:h  green])  hears  the  best.  From 
this,  it  is  susj)e!e:te!el  that  re!e:e!ive!el  leevels 
e;ausing  T'l'S  eenset  may  alse)  hi!  higher  in 
hall!)!!)  whales  (.Seeuthall  ct  al..  2007). 
Sine;e!  i:urre!nt  NMFS  ])rae:tie;e!  assume!s 
the!  same  thre!she)lels  leer  the  eensed  of 
he!aring  imjeairment  in  both  e)ele)ntoe:e!tt!S 
anel  mystie;e!le!s.  NMFS’  een.set  of 'FI'S 
thre.sheelel  is  likely  e;e)nse!rvative!  for 
mystie:e!te!s.  For  this  preepeeseel  ae;tivitv. 
("(IF  expeeds  ne)  e;ase!s  of 'ITS  given  the 
streeng  likeliheeoel  that  haleum  whales 
woidil  avoiil  the  airguns  before!  being 
e!X])e)se!el  te)  levels  high  enough  for  'ITS 
to  e)e:e:ur.  'I'lie  se)ure;e  leeveels  of  the 
elrillship  are!  far  leewer  than  theese  of  the 
airguns. 

In  jeinnipeels.  'I’TS  threisheelils 
asse)e:iated  with  e!X])e)sure!  to  hrie!f  pulse!s 
(single  e)r  mulli])le!)  e)f  unele!rwati!r  sounel 
have  ne)t  heu!!)  miuisureul.  Ile)we!ve!r. 
systematie:  TTS  stuelies  on  e:aptive! 
])innipeels  have  hi!e!n  conehicte!el  (Howle!s 
(;l  al.,  HtOO;  Ka.stak  at  al.  1000.  200.'). 
2007;  .Si:hu.ste!rman  al  al,  2000; 
l'’inne!ran  at  al.  2003;  Southall  al  al. 
2007).  Initial  evieleneie  from  me)re! 
pre)le)nge!el  (ne)n-i)ulse!)  e!X])osure!s 
sugge.steel  that  .se)me  i)inni])eels  (harbor 
seuils  in  partie.idar)  ineair 'FFS  at 
.se)me!what  le)we!r  re!e;e!ivi!el  le!ve!l.s  than  elo 
small  e)elontoe:e!te!S  e!xpo.se!el  fe)r  similar 
elurations  (Kastak  at  al,  1000.  20t).'); 
Kedten  at  al.  2001;  e:f.  An  at  al.  2000). 
'I’lie  T'FS  thresholel  fe)r  ])ulse!el  sounels 
has  heen  inelire!e:tly  exstimateel  as  he!ing 
an  .SEL  e)f  appre)ximale!ly  171  elB  re  1 
pFa--s  (Se)uthall  at  al,  2007)  whie;h 
we)ulel  he  eejiiivalemt  te)  a  single  pulse 
with  a  re!e:e!ive!el  level  e)f  approximatelv 
181  te)  180  elB  re!  1  pFa  (rms).  or  a  series 
e)f  ])ulsi!s  fe)r  whie:h  the!  highi!st  rms 
values  are  a  few  elB  lowe!r. 
(;e)rr(!sponeling  value!S  fe)r  (]alifornia  sini 
lions  anel  ne)rthe!rn  elephant  seuilsari! 
likely  te)  he  higher  (Kastak  al  al.  200.")). 
lu)!'  harbor  seal,  whie:h  is  edo.sely  related 
to  the!  ringeul  seuil.  'FFS  onse!t  apjiarently 
e)ce:urs  at  somewhat  lower  ri!i:e!ive!el 
e!ne!rgy  le!ve!ls  than  for  oelone)te)ce!te!s.  'I'he 
se)unel  level  ni!ce!ssary  to  i:ause!  'Fl’.S  in 
])innipe!els  elepenels  em  exposure! 
eluration,  as  in  other  mammals;  with 
longer  ex])e)snre!,  the  level  neuie.ssarv  to 
elie:!!  'ITS  is  re!elue;e!el  (Se;huste!rm:m  at 
al.  2000;  Ka.stak  at  al.  200.'1,  2007).  For 
very  short  e!Xj)e).suri!s  (e.g.,  to  a  single 


sounel  i)id.se!),  the!  level  ni!ce!ssary  to 
eiiiuse 'rr.S  is  very  high  (Finneran  at  al, 
2003).  For  pinnii)e!ils  e!X])e)Si!il  to  in-air 
sounels.  iiuilitory  fatigue  h.is  hi!e!n 
mi!;isure!el  in  reesieon.se  to  single  ])ul.se!s 
cinil  to  non-pulse  noise!  (.Seiuthiill  at  al. 
2007).  iilthough  high  i!X])e)sure!  le!ve!ls 
weae  re!e|uire!el  to  inelue;e!  T'r.S-onsiU 
(SEE:  120  elB  re;  20  pFa-*s;  Bowlers  al  al. 
un])u)).  eliitci). 

NMFS  hiis  i!stcil)lishe!il  ae:oustie: 
thresheilels  tluit  iele!ntifv  the  re!ce!ivi!el 
sounel  le!ve!ls  above  whie:h  heiiring 
impairment  or  otlu!!’  injury  e:e)ulil 
jeotentially  oeieair.  whii;h  are  180  ;mil 
100  elB  re  1  pF<i  (rms)  for  e:e!tae:eans  emel 
pinni])e!el.s,  ri!S])i!i:tive!lv  (NM1".S  lOO.*), 
2000).  I’he  estahlisheel  180-  anel  100-elB 
re  1  pFa  (rms)  e;rite!ria  are  the  re!e:e!ivi!el 
levels  above  whie:h,  in  the  view  of  a 
panel  e)f  hieeaeani.stics  sj)ee:ialist.s 
e:e)nve!ni!el  by  NMFS  hi!fe)re!  aelelitional 
'I’T.S  meeasureanents  for  marine  mennmals 
hee.ame!  available.  e)ne  e:e)ulel  not  he 
e:i!rtain  that  theeri!  we)ulel  he  no  injurieeus 
e!ffi!e:ts,  aueliteery  or  othea’wi.se,  te)  m.irine 
mammals.  'FFS  is  consielereel  by  NMF.S 
to  he!  il  tv])e  of  Lewel  B  (non-injurious) 
harassment.  The  180-  anel  100-elB  leweels 
ciri!  shutelown  eaiteria  <i])plie:ahli!  to 
e:i!tcice!<ms  iinel  ])inni])i!els,  re!S])e!e:tively, 
cis  .s|)i!i:ifie!il  hv  NMl'.S  (2000)  anel  are! 
use!el  to  e!.stiihlish  i!xe:lusion  zoneas  (EZs), 
as  ii])j)re)i)ri<ite.  Aelelitionally.  ha.si!el  on 
the  summiiry  provieleel  here!  iinel  the  fact 
thiit  meieleling  inelieaites  the  source  le!ve!l 
of  the!  elrill  rig  will  he  below  the  180  elB 
thresholel  (O’Neill  al  al.  2012).  'FI’S  is 
not  e!xpe!e:te!il  to  oe;e;ur  in  any  niiirine 
niiunmiil  .s])i!cie!s  that  mav  oeaair  in  the 
])ropose!el  elrilling  area  .sini:e  the  source 
leveel  will  not  re!iie:h  levels  thought  to 
ineluea!  even  inilel  T'l’S.  While  the  sourea! 
leved  of  the  airgun  is  higher  than  the 
lOO-elB  thre!.sholel  level,  an  animal 
woulel  have  to  he  in  very  close 
jiroximity  to  he  exjioseel  to  .sue;h  levels. 
Aelelitionally,  the  180-  and  100-dB  radii 
for  the  airgun  are  0.0  mi  (020  m)  and 
.')2.')  ft  (100  in),  re!.sj)e!ctively,  from  the 
semrea!.  Because  of  the  short  duration 
that  the  airguns  will  he  useel  (no  more 
than  4  hrs  throughout  the  entire  ojiim- 
wiite!!'  .season)  anel  mitigation  and 
monitoring  meiasures  de.scrihiid  hiteir  in 
this  eloiaiment.  heiaring  iinjitiirment  is 
not  anticipated. 

PTS — \Vhi!n  IT.S  oiaairs.  there!  is 
physical  elamage  to  the  sound  r(!(a!])tors 
in  the  eair.  In  some  cases,  there  eain  he 
total  or  partial  ele!afness.  whe!re!<i.s  in 
other  eaises,  the  animal  liiis  an  im]);iire!d 
iihility  to  lu!ar  sounels  in  .spei:ific 
fiaanieency  rangees  (Kryle!r,  lOO.")). 

There!  is  no  .spe!cific  evieleiua!  that 
exiiosure  to  unelerwater  inelustrial 
sound  assoi;iate!d  with  oil  e!X])loration 
can  cau.se  F'FS  in  any  marine  mammal 
(seu!  .Southall  at  al.  2007).  However, 
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given  the  possil)ility  that  inaininals 
might  incur  TI’S,  lliere  has  been  further 
sjjcuailation  al)()ut  the  j)ossil)ility  that 
some  individuals  occurring  vcny  close  to 
such  activities  might  incur  FTS  (e.g., 
Richardson  <;l  (iL.  IdOfi,  |).  372//; 
(ledamke  at  uL.  2008).  Single  or 
occasional  occurrences  c)f  mild  'IT.S  are 
not  indicative  of  ])erman(mt  anditorv 
damage  in  t(;rre.strial  mammals. 
Relationshi])s  h(8\veen  ITS  and  ITS 
thnisholds  hav(!  not  been  studied  in 
marine  mammals  hut  are  assumed  to  he 
similar  to  those  in  humans  and  other 
terr(!strial  mammals  (Southall  at  al., 
2007:  L(!  Rrell,  in  press).  ITS  might 
occur  at  a  received  sound  level  at  least 
several  decibels  above  that  inducing 
mild  'ITS.  Based  on  data  from  t(!rn!strial 
mammals,  a  precautionary  assumption 
is  that  the  P'PS  threshold  for  impidse 
.sounds  (such  as  airgnn  pulses  as 
received  clo.se  to  the  source)  is  at  least 
0  (IB  higher  than  the  'ITS  threshold  on 


a  |)eak-])ressure  basis  and  probably 
gnuiter  than  0  dB  (Southall  et  al.,  2007). 

It  is  highly  unlikely  that  marine 
mammals  could  receive  sounds  strong 
enough  (and  over  a  sufficient  duration) 
to  cause  P  I’S  during  the  pro])os(!d 
exjjloratorv  drilling  program.  As 
mentioiKul  previously  in  this  docnment. 
the  source  levcds  of  the  drillshi])  art;  not 
considered  .strong  enough  to  cause  even 
slight  'ITS.  (liven  the  higher  level  of 
sound  nec(;s.sarv  to  cause  ITS,  it  is  even 
less  lik(;ly  that  ITS  could  occur.  In  fact, 
based  on  the  modeled  .source  levels  for 
the  drillshi]),  the  levels  immediately 
adjacent  to  the  drillshi])  may  not  he 
sufficient  to  induce  ITS,  even  if  the 
animals  remain  in  the  immediate 
vicinity  of  the  activity.  Modeled  .source 
levels  for  a  jac:k-u])  drill  rig  suggest  that 
marine  mammals  located  immediately 
adjacent  to  the  rig  would  likely  not  he 
ex])o.sed  to  received  .sound  levels  of  a 
magnitude  strong  enough  to  induce 


ITS,  even  if  the  animals  remain  in  the 
immediate  vicinity  of  the  ])ro])o.sed 
activity  location  for  a  ])rolonged  period 
of  time.  Because  the  source  levels  do  not 
reach  the  thre.sholds  of  IttO  dB  current Iv 
used  for  ])inni])ed.s  and  180  dB  cnrrentlv 
used  for  cetaceans,  it  is  highly  unlikelv 
that  any  tyi)e  of  hearing  im])airment, 
tem])orary  or  ])ermanent.  would  occur 
as  a  re.snlt  of  the  ex])loration  drilling 
activities.  Additionally.  Southall  al  al. 
(2007)  ])ro])o,sed  that  the  thresholds  for 
injury  of  marine  mammals  ex])o.sed  to 
"di.screte”  noise  events  (either  single  or 
multi])le  ex])osures  over  a  24-hr  ])eriod) 
are  higher  than  the  180-  and  100-dB  re 
1  pPa  (rms)  in-water  threshold  currently 
used  by  NMh’S.  'Fable  1  in  this 
docnment  summarizes  the  sound 
])res.sure  levels  (SPI.)  and  SEL  levels 
thought  to  cause  auditory  injury  to 
cetaceans  and  ])inni])ed.s  in-water.  For 
more  information.  ])lease  refer  to 
Southall  at  al.  (2007). 


Table  1— Injury  Criteria  for  Cetaceans  and  Pinnipeds  Exposed  to  “Discrete”  Noise  Events  (Either  Single 
Pulses,  Multiple  Pulses,  or  Non-Pulses  Within  a  24-Hr  Period;  Cited  in  Southall  et  al.,  2007).  This 
Table  Reflects  Thresholds  Based  on  Studies  Reviewed  in  Southall  et  al.  (2007)  But  Do  Not  Influence 
THE  Estimation  of  Take  in  This  Proposed  IHA  Notice  as  No  Injury  Is  Anticipated  To  Occur 


Single  pulses 


Multiple  pulses 


Low-frequency  cetaceans 

Sound  pressure  level  .  230  dB  re  1  pPa  (peak)  (flat)  .  230  dB  re  1  pPa  (peak)  (flat)  .  230  dB  re 

Sound  exposure  level  .  198  dB  re  1  pPa^-s  (Mu)  .  198  dB  re  1  pPa^-s  (Mu) .  215  dB  re 


Mid-frequency  cetaceans 

Sound  pressure  level  .  230  dB  re  1  pPa  (peak)  (flat) .  230  dB  re  1  pPa  (peak)  (flat) .  230  dB  re 

Sound  exposure  level  .  198  dB  re  1  pPa^-s  (Mn)  .  198  dB  re  1  pPa^-s  (Mu) .  215  dB  re 

High-frequency  cetaceans 

Sound  pressure  level  .  230  dB  re  1  pPa  (peak)  (flat)  .  230  dB  re  1  iiPa  (peak)  (flat) .  230  dB  re 

Sound  exposure  level  .  198  dB  re  1  pPa^-s  (Mn)  .  198  dB  re  1  iiPa^-s  (Mn)  .  215  dB  re 

Pinnipeds  (in  water) 

Sound  pressure  level  .  218  dB  re  1  pPa  (peak)  (flat) .  218  dB  re  1  pPa  (peak)  (flat) .  218  dB  re 

Sound  exposure  level  .  186  dB  re  1  pPa^-s  (M,,,,)  .  186  dB  re  1  pPa^-s  (M,,,,)  .  203  dB  re 


Non  pulses 


1  pPa  (peak)  (flat) 
1  pPa2-s  (Mn) 


1  pPa  (peak)  (flat) 
1  pPa^-s  (Mil) 


1  pPa  (peak)  (flat) 
1  pPa^-s  (Mn) 


1  pPa  (peak)  (flat) 
1  pPa^-s  (M,,„) 


Noi I -aaditorv  Ph \ 'siological  E (facts — 
Non-amlitory  ])hysi()lugical  effects  or 
injuries  that  theoretically  might  occur  in 
marine  mammals  ex])ose(l  to  strong 
mulerwater  sound  include  stress, 
mnirological  effects,  bubble  formation, 
and  other  ty])es  of  organ  or  tissm; 
damage  (Cox  at  al.,  2()()(i;  Southall  at  al.. 
2007).  Studies  examining  any  such 
effects  are  limited.  If  any  such  effects  do 
occur,  they  ])rohahly  would  he  limited 
to  unusual  situations  when  animals 
might  he  ex])o.sed  at  close  range  for 
unusually  long  ])(!riod.s.  It  is  doubtful 
that  any  single  marine  mammal  would 
h(!  ex])osed  to  strong  sounds  for 


sufficiently  long  that  significant 
])hvsiological  stress  would  develo]). 

Cla.ssic  .stress  re.s])on.se.s  begin  when 
an  animal's  central  nervous  system 
])erceives  a  ])otential  threat  to  its 
homeostasis.  'Fhat  ])erce])tion  triggers 
stress  re.s])on.se,s  regardle.ss  of  whether  a 
stimnlus  actiiallv  threatens  the  animal; 
the  mere  ])erce])tion  of  a  threat  is 
snfficient  to  trigger  a  stress  re.s])on,se 
(Moherg.  2000;  Sa])ol.sky  at  al.,  2005; 
Seyle,  1‘)50).  Once  an  animal's  central 
iHiivons  .system  ]jerceives  a  threat,  it 
mounts  a  biological  re.s])on.se  or  defense 
that  consists  of  a  combination  of  the 
four  general  biological  defense 
res])onse.s:  behavioral  re.s])on.se.s: 


autonomic  nervous  system  re.s])onses; 
neuroendocrine  re.s])on.ses;  or  immune 
res])onse.s. 

In  the  case  of  many  stressors,  an 
animal's  first  and  most  economical  (in 
terms  of  biotic  costs)  re.s])onse  is 
Indiavioral  avoidance  of  the  ])ot(;ntial 
.stres.sor  or  avoidance  of  c:onti lined 
ex])o.snre  to  a  stressor.  An  animal's 
second  line  of  defense  to  stre.ssors 
involves  the  sym])athetic  ])art  of  the 
autonomic  nervous  system  and  the 
classical  “fight  or  flight”  res])onse. 
which  includes  the  cardiovascular 
.system,  the  gastrointestinal  system,  the 
exocrine  glands,  and  the  adrenal 
medulla  to  ])rodnce  changes  in  heart 
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rate,  blood  pressure,  and  ga.strointestinal 
activity  that  humans  commonly 
associate  with  "stre.ss."  The.se  responses 
have  a  relatively  short  duration  and  may 
or  may  nt)t  have  significant  long-term 
effects  on  an  animal’s  welian;. 

An  animal's  third  line  of  defense  to 
stres.sors  involves  its  neuroendocrine  or 
.sympathetic  nervous  systems:  the 
system  that  has  reccnved  the  mo.st  study 
has  been  the  hvpothalmus-pituitarv- 
adrenal  system  (al.so  known  as  the  UFA 
axis  in  mammals  or  the  hypothalamus- 
pitintary-interrenal  axis  in  fish  and 
.some  reptiles).  Unlike  .stress  responscis 
associated  with  the  autonomic  nervous 
.system,  virtually  all  neuroendocrine 
functions  that  an;  affected  by  stress — 
including  immune  com])etence. 
reproduction,  metaholism,  and 
Ixihavior — are  regulated  hv  i)ituitarv 
hormones.  .Stress-induced  changes  in 
the  .secretion  of  pituitary  hormones  have 
been  implicated  in  failed  reproduction 
(Moherg.  1987;  Rivier.  199.')).  altered 
metabolism  (Flasser  at  al..  20()()). 
reduced  immune  competence  (Hlecha. 
2009).  and  hidiavioral  distnrhance. 
Increases  in  the  circulation  of 
glucocorlicosteroids  (cortisol, 
corticosterone,  and  aldo.sterone  in 
marine  mammals;  see  Romano  at  al.. 
2004)  have  been  (Kjuated  with  .stress  for 
many  yinirs. 

The  primary  distinction  hetwcnm 
stress  (which  is  adaptive  and  do(!s  not 
normally  |)lace  an  animal  at  risk)  and 
distress  is  the  biotic  cost  of  the 
resjjonse.  During  a  stre.ss  response,  an 
animal  uses  glycogen  stores  that  can  he 
(luickly  rephaii.shed  once  the  stress  is 
alleviated.  In  such  circumstances,  the 
cost  of  the  stress  r(!S|)onse  would  not 
|)o.se  a  risk  to  the  animal’s  welfare. 
llowev(!r.  when  an  animal  does  not  have 
.snftu:ient  energv  reserves  to  satisfv  the; 
energetic  costs  of  a  strci.ss  respon.se. 
energy  resources  must  he  divert(;d  from 
other  biotic  functions.  whic:h  imijair 
those  functions  that  experience  the 
diversion.  For  example,  when  mounting 
a  str()ss  response  dix'erts  emirgy  away 
from  growth  in  young  animals,  tho.se 
animals  may  exjjerience  stunted  growth. 
When  mounting  a  .stress  response 
diverts  emngy  from  a  fetus,  an  animal’s 
njproductive  success  and  fitness  will 
sutler.  In  the.se  cases,  tlu)  animals  will 
have  entered  a  pre-pathological  or 
|)athological  state  which  is  called 
“distress"  (sensu  .Seyle.  Itt.lO)  or 
"allostatic  loading"  (sensu  McFwen  and 
Wingfield,  2003).  This  ])athological  state 
will  last  until  the  animal  replenishes  its 
hiotic  reserves  sufficient  to  restore 
normal  function.  Note  that  the.se 
examples  involved  a  long-term  (days  or 
weeks)  stress  response  exposure  to 
stimuli. 


Relationships  Ixitween  these 
|)hysiological  mechanisms,  animal 
behavior,  and  the  costs  of  stress 
respon.ses  have  al.so  h(!en  documented 
fairly  wcdl  through  controlled 
(!xperiment:  h(!cau.se  this  physiology 
exists  in  every  vertebrate  that  has  Inum 
studied,  it  is  not  .sur|)rising  that  stress 
re,s])onse.s  and  their  costs  have  been 
documented  in  both  lahoratorv  and  fnu!- 
living  animals  (for  examples  see, 
Holherton  at  al..  IttOti;  Hood  at  al..  1t)t)8: 
)essop  at  al..  2003;  Krausman  at  al.. 

2004;  Lankford  at  al..  200,');  ReniJerkens 
f?/  al..  2002;  Thom]).son  and  Hamer, 
2000).  Although  no  information  has 
been  collected  on  the  physiological 
r(!.sj)onse.s  of  marine  mammals  to 
anthropog(!nic  sound  exposure,  studies 
of  other  marine  animals  and  terrestrial 
animals  would  lead  us  to  expect  some 
marine  mammals  to  experience 
j)hy.siological  stress  responses  and, 
])erha|).s,  ])hysiological  r(!.s])onses  that 
would  he  classified  as  “distre.ss”  u])on 
exposure  to  anthroi)ogenic  sounds. 

For  exam])le,  Jan.sen  (1?)98)  reported 
on  the  relation.shi])  hetw(!en  acoustic 
ex|)o.sure.s  and  ])hysiological  re.s])on.ses 
that  an;  indicative  of  stress  respon.siis  in 
humans  ((!.g.,  elevated  re.sj)iration  and 
increased  heart  rates),  (ones  (19‘)8) 
reported  on  reductions  in  human 
])erformance  when  faced  with  acute, 
repetitive  (;x])o.sures  to  acoustic 
disturbance.  Trim])er  at  al.  (lt)98) 
r(!|)ort(;d  on  the  physiological  stress 
respon.ses  of  osprcw  to  low-level  aircraft 
noise  while  Krausman  e/  al.  (2004) 
repc)rted  on  the  auditorv  and  phvsiologv 
stre.ss  res])on.se.s  of  endangenid  .Sonoran 
pronghorn  to  military  overflights.  .Smith 
at  al.  (2004a,  2004h)  identified  noise- 
induced  phvsiologic;al  transient  .stress 
responses  in  hearing-specialist  fish  (i.e., 
goldfish)  that  accompanied  short-  and 
long-t(!rm  luiaring  lo.sses.  Welch  and 
Welch  (lt)70)  r(!j)orted  ])hv.siological 
and  htihavioral  stre.ss  re.s])onse,s  that 
accompanied  damage  to  the  inner  ears 
of  fish  and  .several  mammals. 

Hciaring  is  one  of  the  j)rimary  senses 
marine  mammals  use  to  gather 
information  about  their  environment 
and  communicate  with  con.s|)ecific.s. 
Although  em])irical  information  on  the 
r(!lationshi|)  h(!tween  sen.sory 
im])airment  (TT.S,  FT.S,  and  acoustic 
masking)  on  marine  mammals  nmiains 
limited,  it  seems  reasonable  to  assume 
that  reducing  an  animal’s  ability  to 
gather  information  about  its 
environment  and  to  communicate  with 
other  members  of  its  .s])ecies  would  he 
stressful  for  animals  that  use  hearing  as 
their  primary  sensory  mechanism. 
Therefore,  we  assume  that  acoustic; 
ex])osur(;s  sufficient  to  trigger  ons(!t  FT.S 
or  TT.S  would  he  accompanied  by 


])hysiological  stre.ss  r(!.s])on.ses  because 
terrestrial  animals  exhibit  those 
responses  under  similar  conditions 
(NR(k  2003).  More;  im])ortantly.  marine 
mammals  might  experience  strexss 
res])onse.s  at  received  liwels  lower  than 
those  nece.ssarv  to  trigger  onset  TT.S. 
Based  on  empirical  .studies  of  the  time; 
rcupurcid  to  recov(;r  from  strcj.ss 
responscis  (Moherg.  2000).  NMF.S  also 
assumes  that  stress  responses  could 
])er.si.st  beyond  the  time;  interval 
reepured  for  animals  to  rcicover  from 
TT.S  and  might  result  in  ])athological 
and  ])re-])athological  .states  that  would 
he  as  significant  as  hcdiavioral  responses 
to  TT.S.  However,  as  stated  ])reviou.sly  in 
this  document,  the  source  level  of  the 
drill  rig  is  not  loud  enough  to  induce 
FT.S  or  even  TT.S. 

Resonance  effects  (Gentry,  2002)  and 
direct  noise-induced  bubble  formations 
(Grum  at  al..  200.'))  are  implausible  in 
the  case  of  cixposure  to  an  imj)ulsive 
broadband  source  like  an  airgun  array. 

If  seismic  survews  disruiJt  diving 
])att(!rn.s  of  dee])-diving  .spec:ies,  this 
might  result  in  bubble  formation  and  a 
form  of  the  hernds,  as  s])eculated  to 
occur  in  hciaked  whales  (!X])o.s(;d  to 
.sonar.  Howcjver.  theu'e  is  no  s|)ecific 
evidcaice  of  this  upon  ex])osure  to 
airgun  i)ul.se.s.  Additionally,  no  hcuiked 
whale  .s])(!cie.s  occur  in  the  proposed 
exploration  drilling  area. 

In  general,  very  little  is  known  about 
the  potential  for  strong,  anthropogenic 
underwater  sounds  to  can.se  non- 
auditory  physical  effects  in  marine 
mammals.  .Such  effects,  if  they  occur  at 
all.  would  pnisumahly  he  limited  to 
short  di.stances  and  to  activities  that 
extend  over  a  ])rolonged  ])eriod.  The 
available  data  do  not  allow 
identification  of  a  .spet:ific  exposure 
level  above  which  non-auditory  effects 
can  h(!  ex])ec:ted  (Southall  at  al..  2007) 
or  any  meaningful  quantitative 
pHulictions  of  the  numbers  (if  anv)  of 
marine  mammals  that  might  he  affected 
in  those  ways.  The  low  levels  of 
continuous  sound  that  will  he  ])roduced 
by  the  drillshi])  are  not  expected  to 
cause  such  effects.  Additionally,  marine 
mammals  that  show  behavioral 
avoidance  of  the  pro])o.sed  at:tivities, 
including  most  baleen  whales,  some 
odontocetes  (including  belugas),  and 
some  pinni])ed.s,  are  especiallv  unlikcdv 
to  incur  auditory  imj)airment  or  other 
])hysical  (d'fects. 

Stranding  and  Mortedity 

Marine  mammals  close  to  underwater 
(hitonations  of  high  explosives  can  he 
killed  or  severely  injured,  and  the 
auditorv  organs  are  es])ecially 
suscejjtihle  to  injury  (Ketten  at  (d.,  19t)3: 
Ketten,  199.')).  However,  explosives  are 
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no  longer  iis(;(l  for  marine  waters  tor  A( 

commercial  seismic  surveys;  they  have  co 

h(Mm  replaced  (mtirely  by  airgnns  or  jac 

related  non-exjjlosive  pnlse  generators.  do 

Underwater  sound  from  drilling,  is 

support  activities,  and  airgnn  arrays  is  so 
less  energetic  and  has  slower  ri.se  times.  pr 
and  there  is  no  proof  that  they  can  cause  p, 
serious  injnry.  death,  or  stranding,  even 
in  the  case;  of  large  airgnn  arrays.  d 

1  lowever.  the  a.ssociation  ol  mass 

strandings  of  hiiaked  whales  with  naval 
exerci.ses  involving  miil-lrecpiency  ., 

active  sonar,  and.  in  one  case,  a  Lamont- 
Doherty  Earth  Observatory  (L-DEO)  p 

seismic  survey  (Malakoff.  2()()2;  Cox  ef 
al  2()0(i),  has  raised  the  possibility  that 
Inxikcul  whales  exposed  to  strong  pulsed 
sounds  mav  he  especially  .siisceptihle  to 
ininrv  and/or  behavioral  reactions  that 
can  lead  to  stranding  (e.g.,  Hddehrand,  h 
2005;  Southall  e/  (iL.  2007). 

Specific,  .sound-related  processes  that  J 
lead  to  strandings  and  mortality  are  not 
well  documented,  hnt  may  include:  ( 

(1 )  Swimming  in  avoidance  ol  a  r 

sound  into  shallow  water; 

(2)  A  change  in  behavior  {sucli  as  a  ( 

change  in  diving  behavior)  that  i 

contribute  to  tissue  damage,  gas  hnhhle 
formation,  hypoxia,  c:ardiac  arrhytlnma, 
hyiKM'tensive  hemorrhage  or  other  tonus 

oi’ trauma; 

(2)  A  i)hysiological  change,  sncli  as  a 
vestibular  response  leading  to  a 
ludiavioral  change  or  .stress-induced 
hemorrhagic;  diathesis,  leading  in  turn 

to  tissue  damage;  and 

(4)  Tissue  damage  directly  Iroin  sonnet 
cixposnre,  such  as  through  acoustically- 
mediated  hnhhle  formation  and  growth 
or  acoustic  lusonance  of  ti.ssues. 

Some  of  these  mechanisms  are 
imlikelv  to  applv  in  the  case  of  impulse 
sounds".  However,  there  are  indu:ations 
that  gas-huhhle  disea.se  (analogous  to 
“the  Inmds”),  induced  in  sn])ersatnrated 
tissue  by  a  behavioral  response  to 
acoustic  exposure,  could  he  a  pathologic 
mechanism  for  the  strandings  and 
mortalitv  of  .some  deeji-diving  cetaceans 

exposed  to  sonar.  1  lowevei ,  the 

enddence  for  this  remains  circum.stantia 
and  is  associated  with  exiiosure  to  naval 
mid-frecinencv  .sonar,  not  seismic 
surveys  or  exploratory  drilling  programs 
(Cox  k  al..  2000;  Southall  at  al..  2007). 

doth  seismic  juilses  and  continuous 
drillship  sounds  are  cpiite  different  Irom 
mid-frecinencv  .sonar  signals,  and  some 
mechanisms  by  which  sonar  sounds 
have  been  hyiiothesized  to  allect  beaked 
whales  are  unlikely  to  apply  to  aiignn 
imlses  or  drill  rigs.  Sounds  iirochuxid  by 
airgnn  arrays  are  hroadhand  impukses 
with  most  of  the  energy  below  1  kHz, 
and  the  low-energv  c:ontinnous  soinids 
produced  by  drill  rigs  have  most  of  the 
energy  between  20  and  1  .OOtt  Hz. 


Additionally,  the  non-impnlsive.  Hi 

continuous  sounds  produced  by  the^  ^  * 

jack-uj)  rig  projiosed  to  he  used  by  C.OP 
does  not  have  rapid  rise  times.  Rise  time 
is  the  iluctnation  in  sound  levels  of  the 
source.  The  tviie  of  sound  that  would  he  (', 
produced  during  the  jiroposed  drilling  v\ 
program  will  he  constant  and  will  not  „ 
exliihit  any  sudden  fluctuations  or  ti 

changes.  Typical  military  mid-lrecjiieiu.y  li 

sonar  emits  non-impulse  sounds  at  s 

freipiencies  of  2-1 0  kl  Iz.  generally  with  e 
a  relatively  narrow  bandwidth  at  any  / 
one  lime.  A  fnrlher  difference  between  f 
them  is  that  naval  exercises  can  involve  t 
sound  sources  on  more  than  one  vessel. 
Thus,  it  is  not  aiiprojiriate  to  assume  ‘ 

that  there  is  a  direct  connection  between  > 
the  effects  of  military  sonar  ami  oil  and  | 
gas  indnslrv  ojierations  on  marine 
mammals,  ilowever.  evidence  that  sonar  ^ 
signals  can,  in  special  circ;nm.stances. 
lead  (at  least  indirectly)  to  idivsical 
damage  and  mortality  (e.g..  Halcomb 
and  Claridge,  2001;  NOAA  and  DSN. 

2001;  (epson  at  al.,  2002:  kernandez  at 
ai.  2004,  2005;  Hildebrand,  2005;  Cox 
at  al..  2000)  suggests  that  caution  is 
warranted  when  dealing  with  exposme 
of  marine  mammals  to  any  high- 
intensity  “jndsed”  sound. 

There  is  no  conclusive  evidence  ol 
cetacean  strandings  or  deaths  at  sea  as 
a  result  of  exposure  to  seismic  surveys, 
hut  a  few  cases  of  strandings  in  the 
general  area  where  a  seismic  survey  was 
d  ongoing  have  led  to  speculation 
concerning  a  possible  link  between 
seismic  surveys  and  strandings. 
Suggestions  that  there  was  a  link 
between  seismic  surveys  and  strandings 
■  of  humpback  whales  in  Brazil  (Engel  at 
al.,  2t)04)  were  not  well  founded  (h\(jC, 
2004;  IWC.  2007).  In  September  2002. 
there  was  a  .stranding  of  two  Cuvier’s 
beaked  whales  in  the  Gulf  of  Galilornia. 
Mexico,  when  the  L-DEO  vessel  R/V 
Maurica  Ewing  was  operating  a  20 
airgnn  (8.490  in  >)  array  in  the  general 
area,  'fhe  link  between  the  stranding 
and  the  seismic  surveys  was 
inconclusive  and  not  based  on  any 
iihvsical  evidence  (Hogarth.  2002: 
Yoder,  2002).  Nonetheless,  the  Gulf  ot 
!'  Galifornia  incident,  pins  the  beaked 
whale  strandings  near  naval  exercises 
involving  use  ot  mid-frecpiency  sonai, 

H  nood  ior  (-ciution  in 
pfl  (:()iulu(:linj»  snisniic:  survoys  in  areas 
;  occupied  by  beaked  whales  until  more 

1)Y  is  known  aiioiit  ellects  of  .seismic. 

;  ■  surveys  on  those  siiecies  (Hildebrand. 

2005).  No  injuries  of  beaked  whales  aie 
is  anticiiiated  during  the  in  oiiosed 

u!  exiiloratory  drilling  iirogram  hec;ause 

none  occur  in  the  iiroiiosed  area. 


Oil  Spill  Response  Preparedness  and 
Potential  Impacts  of  an  Oil  Spill 

As  noted  above,  the  s])ecified  activity 
involves  the  drilling  of  exiiloratory 
wells  and  associated  activities  in  the 
Ghukchi  Sea  during  the  2012  open- 
water  season.  The  impacts  to  marine 
mammals  that  are  rea.sonahly  expected 
to  occur  will  he  acoustic  in  nature.  1  he 
likelihood  of  a  large  or  very  large  oil 
.spill  occurring  during  GOP’s  proposed 
exploratory  drilling  program  is  remote. 

A  total  of  25  exploration  wells  have 
been  drilled  between  1982  and  2002  in 
the  Ghukchi  and  Beaufort  .seas,  and 
there  have  been  no  blowouts.  In 
addition,  no  blowouts  have  occurred 
from  the  approximately  98  exploration 
wells  drilled  within  the  Alaskan  (X.S 
(MMS.  2007a).  BOEM’s  Suiiplemental 
Environmental  Impact  Statement  for  the 
Ghukchi  Sea  Oil  and  Gas  Lea.se  Sale  192 
(BOEM.  2011)  provides  a  disc:ussion  ot 
the  extremely  low  likelihood  ol  an  oil 
spill  occurring  (available  on  the 

at;  http://www.l)oain.gov/Al)out-ln)kM/ 

BOEM-Iiagions/Alaska-Hagion/ 

Envimnnwnt/Environmantal-Analysis/ 

()CS-EIS/EA-BOE\mE-2()  1 1 -04  J  .asps) . 

For  more  recent  npdatexs  on  occurrence 
rates  for  offshore  oil  spills  from  chilling 
platforms.  inc:lucling  spills  greater  than 
or  eciual  to  1.000  barrels  (hhls)  and 
iirccater  than  or  ecpial  to  10.000  hhls,  we 
refer  to  the  BOEM-funded  study  ol 

Mc:Mahc)n-Anclc;rs  C.4  ci/.  (2012). 

^  1  lowever.  this  study  did  not  fc)c;u.s  solely 

on  the  Alaskan  OGS.  Another  BOEM- 
direc.ted  stuclv  clisc;nsses  most  rec;ent  od 
sin  11  c)c:c;urrenc;e  estimators  and  their 
variability  for  the  Beaufort  and  Ghukc;hi 
s  Seas  for  various  sizes  of  spills  as  small 
as  50  hhls  (Berc;ha.  2011).  Bercha  (2011) 
notes  that  because  of  the  clilferenc;e  in 
”  oil  spill  indic;atc)rs  between  non-Arctic 
OCkS  areas  and  the  Beaufort  and 
Ghukchi  Seas  OGS  areas,  the  non-Arc:tic: 

''  areas  are  likely  to  result  in  a  somewhat 
higher  oil  spill  oc:cnrrenc:e  iirohahihty 
than  c:om])arahle  clevelojiments  in  the 
Ghukc:hi  or  Beaufort  Seas. 

GOP  will  have  various  measures  anct 
protocols  in  plac;e  that  will  he 
implemented  to  prevent  oil  releases 
from  the  wellbore,  suc.h  as: 

•  Using  information  from  jirevious 
wells  in  addition  to  rec.ent  data 
collected  from  2D  sei.smic  and  shallow 
hazard  surveys,  where  apidic.ahle.  to 
iuc-.rease  knowledge  of  the  snl).suriac;e 
environment: 

c!  •  Using  skilled  personnel  anct 

providing  them  with  projec-.t-spec.ific 
.  training.  Implementing  freejuent  drills  to 

ire  keej)  personnel  alert; 

•  Implementation  of  visual  and 
automated  procedures  for  the  early 
cletcic;tion  of  a  spill: 


Federal  Register  /  Vol.  78.  No.  3(W  Friday.  Folm>aiy 


12561 


Tho  drilling  operation  will  bo  • 

inonitorod  continnonsly  by  IMt-Yohnno  tho 

Totalizer  ocinipniont  and  visual 
monitoring  ol  tbo  innd  circnlating  h'li-i 

Alarms  will  bo  sonndod  if  there  is  (h  k 
a  significant  volume  increase  oi  drdhng  c 
mild  in  the  jiits  due  to  an  inllnx  into  the  slat 
wellbore. 

Multiple  walk-through  inspections  \cs 
of  the  rig  are  performed  every  day  by  roll 
each  crew  to  insjiect  and  verify  all  ni  ; 

control  svstems  are  innctioning  f’P' 

iiroperlv.  ,,  .  . 

Mobile  Offshore  Drilling  Unit  s  no 

(MODI!)  Central  Control  &  Radio  Room  pn 
monitors  all  safety  aspects  of  the  rig  and  ini 
is  manned  24  hrs  per  day  by  ipialihed  rei 
rig  personnel.  1”' 

Established  emergency  sluildown  ih 

philosophies  will  be  documented  in  the 
Contractor's  Operations  manuals  and  oi 

the  c.rews  will  be  trained  accordingK .  (t) 

An  emergency  shutdown  can  be  aj 

initiated  manually  by  operators  at  the  W 

instrument/control  panels  or  o] 

aiitomaticallv  under  certain  conditions.  li 

•  Maintaining  a  minimum  ol  two 

barriers;  the  jack-up  rig  lias  the  (( 

capability  of  utilizing  advanced  well  o 

control  barriers:  r 

Surface  blow  out  preventer  (HOi  )  i 

located  on  the  rig  in  a  jilace  that  is 
easily  accessible.  This  HOF  can  close  in  ii 
well  on  drill  jiipe  or  open  hole. 

Thick  walled  high  strength  riser  i 

designed  to  contain  full  well  pre.ssure. 

Pre-Rositioned  Capping  Device  ( 

(PCD)  will  be  installed  above  the  ' 

wellhead  on  the  sea  floor.  I’lie  PCD  can 
keep  the  well  isolated  with  inessure 
containment,  even  if  the  rig  is  moved  oil 
location.  The  PC:D  can  be  triggered 
remotely  from  the  drill  rig  or  Irom 
sui)i)orl  vessels. 

Mechanical  containment  and  recovery 
is  tX)P's  jirimary  form  of  resjKmse. 

Actual  spill  response  decisions  depend 
on  safetv  considerations,  weather,  and 
other  onvironinontal  c.onditions.  It  is  the 
di.scretion  of  the  Incident  Commander 
and  Unified  Command  to  select  any 
seipience.  resiionse  measure,  or  take  as 
much  time  as  necessary,  to  emjiloy  <in 
effective  resjionse.  CX)i^  s  spill  response 
ileet  is  mobile  and  capable  of 
resiionding  to  incidents  alfecting  open- 
water.  nearshore,  and  shoreline 
onvironments.  Offshore  spill  response 
would  be  provided  by  the  following 
vessels: 

•  Oil  Spill  Response  Vessel  (OSR\  ). 
the  primarv  offshore  oil  .sjiill  res])onse 
platform,  located  within  about  nn  (tt 
km)  of  the  drilling  rig; 

•  Offshore  Supply  Vessel  (OSV).  a 
vessel  of  opportunity  resiionse  platform, 
located  within  about  mi  (h  km)  oi 
the  drilling  rig; 


•  Four  workboats.  two  are  located  on  sj)' 
the  OSRV  and  two  on  the  OSV;  and  bid 

.  One  Oil  Spill  Tanker  (OST).  with  a  lee 
storage  capacitv  ol  at  least  .^)2().0()d  fii> 

barrels,  also  located  within  about  .'i.-'i  nil  coi 
(h  km)  from  the  drilling  rig.  P'' 

Alaska  Clean  Seas  personnel  will  he  In 
stationed  on  OSRV,  OSV.  and  the  drill  an 
rig  OSRV  is  the  primarv  s])ill  resjionse  ol 
ve.ssel:  it  will  also  be  used  to  siijiiiorl  ef 
refueling  of  the  jack-uj)  rig.  In  the  event  kr 
of  an  emergenc.v.  OSV  will  jirovide  oil  w 
sjiill  resjKmse  and  fast  resjKmse  cralt  ni 

eajiabilitv  near  the  ware  vessel.  During  d( 
non-emergency  ojierations,  OSV  will  di 

jnovide  ojierational  drill  rig  snjijiort.  ih 

including  standby  suj)|K)rt  during  vessel  n 
refueling  ojierations.  From  the  standby  h 
locations,  it  will  take  about  .tO  min  loi  t 
the  vessels  to  arrive  at  the  rig. 

Sjiill  resjionse  sujijiort  for  nearshore 
ojierations  will  be  located  about  5.!i  mi  i 
(h  km)  from  the  drill  rig  location  and 
ajijiroximately  .'i  mi  (H  km)  offshore  oi  • 
VVainwright.  Nearshore  sjiill  re.sjionse 
ojierations  are  jirovided  by  the 
following  vessels: 

•  One  Oil  Sjiill  Resjion.se  Barge 
(OSRB)  and  lug  with  a  storage  cajiacity 
of  40.001)  bilks: 

•  k'our  workboats,  locateil  on  the 

OSRB;  ^  ,  . 

•  One  large  landing  cralt,  located 

1  adjacent  to  the  OvSRB;  and 

•  Four  :t2-foot  shallow  dralt  landing 
craft  located  on  the  large  landing  cralt. 

The  OSRB  and  large  landing  cralt  are 
designed  to  carry  and  dejiloy  a  majority 
of  the  nearshore  and  onshore  spill 
I  resjionse  assets.  In  the  event  of  a  sjiill. 

additional  resjionders  would  be 
iff  mobilized  to  man  the  OSRB.  huge 

landing  craft,  and  other  sujijiort  vessels. 
From  .'i  mi  (8  km)  offshore  ol 
Wainwright  it  will  take  about  24  hrs  lor 
iry  the  OSRB  to  arrive  at  the  rig,  a.ssuming 
a  travel  sjieed  ol  5  knots  and  including 
(1  notification  time.  However,  because  this 
1  barge  is  eijuijijied  jirimarily  tor 
he  nearshore  resjionse,  it  is  unlikely  to  be 
needed  offshore  near  the  rig. 

Desjiite  concluding  that  the  risk  ol 
IS  serious  injurv  or  mortality  trom  an  oil 
1  sjiill  in  this  case  is  extremely  remote, 
ise  NMFS  has  nonetheless  evaluated  the 

jioteiitial  effects  of  an  oil  sjiill  on  marine 
n-  mammals.  While  an  oil  Hjiill  in  not  a 

comjionent  ol  (X)P  s  sjiecilied  ai.tivity 
u  for  which  NMFS  is  jirojiosing  to 

authorize  take,  jiotential  imjiai.ts  on 
marine  niammals  Iroiii  an  oil  sjiill 
0.  discussed  in  more  detail  below  and  will 
le  be  addressed  further  in  the 

i  (h  Environmental  Assessment. 


PoUwtial  Effects  of  Oil  on  Cotacaans 
The  sjiecific  effects  an  oil  spill  would 
have  on  cetaceans  are  not  well  known. 
While  mortality  is  unlikely,  exjiosure  to 


sjiilled  oil  could  lead  to  skin  irritation, 
baleen  fouling  (which  might  reduce 
feeding  efficiencv),  resjiiratory  distress 
from  inhalation  of  liydrocarbmi  vajiors. 
consumjition  of  some  contaminated 
jirey  items,  and  tenijiorary  disjilacenient 
from  contaminated  feeding  areas,  (.eraci 
and  St.  Aubin  (IBhO)  summarize  ellects 
of  oil  on  marine  mammals,  and  Bratton 
ol  ol.  (IthU)  jirovides  a  synthesis  oi 
knowledge  of  oil  effects  on  bowliead 
whales.  The  number  ol  cetaceans  that 
might  be  contacted  by  a  sjiill  would 
dejiend  on  the  size,  timing,  and 
duration  of  the  sjiill  and  where  the  oil 
is  in  relation  to  the  animals.  Whales 
may  not  avoid  oil  sjiills,  and  .some  have 
been  observed  feeding  within  oil  slu;ks 
(Uoodale  oi  oi.  1881).  These  tojiics  are 
discussed  in  more  detail  next. 

In  the  t;ase  of  an  oil  sjiill  occuriing 
during  migration  jieriods.  disturbance  ol 
the  migrating  cetac;eans  from  (.leanuji 
activities  may  have  more  of  an  iinjiai;t 
than  the  oil  itsell.  Human  activity 
associated  with  cleanup  efforts  could 
deflec:t  whales  away  from  the  jiatli  ol  the 
oil.  However,  noise  created  from 
cleanuji  activities  likely  will  be  .short 
term  and  localized.  In  tai:t,  whale 
avoidance  ol  clean-uji  activities  may 
benefit  whales  by  disjilacing  them  Irom 

the  oil  sjiill  area.  .  i 

There  is  no  direct  evidence  tmit  oil 
sjiills.  including  the  much  studied  Santa 
Barbara  Channel  and  Exxon  Valdez 
I  sjiills.  have  caused  anv  deaths  of 

cetaceans  ((ieraci,  HFK):  Brownell.  1871; 
Harvey  and  Dahlheim.  1884).  It  is 
susjiected  that  some  individually 
identified  killer  whales  that  di.sajijieared 
from  Prince  William  Sound  during  the 
s  time  of  the  Exxon  Valdez  sjiill  were 
casualties  of  that  sjiill.  However,  no 
ir  i:lear  cause  and  effect  relationshiji 
,  between  the  sjiill  and  the  di.sajijiearance 
c;ould  be  established  (Dahlheim  and 
lis  Matkin.  1884).  The  AT-1  jiod  of 

transient  killer  whales  that  sometimes 
^5  inhabits  Prince  William  Sound  has 
continued  to  decline  alter  the  Exxon 
Valdez  oil  sjiill  (EVOS).  Matkin  oi  al. 

I  (2008)  tracked  the  AB  resident  jiod  and 
the  AT-1  transient  grouji  of  killer 
whales  from  1884  to  200.'!.  The  results 
-ine  of  their  jihotograjihic  surveillance 
indicate  a  much  higher  than  usual 
V  mortalitv  rate  for  both  jiojiulations  the 
vear  following  the  sjiill  (:i8‘/<>  lor  AB 
Pod  and  41%  for  AT-1  Crouji)  and 
(,  lower  than  average  rates  of  increase  in 
vill  the  10  years  after  the  sjiill  (annual 
inc.rease  of  about  1.0%  for  AB  Pod 
comjiared  to  an  annual  increase  oi  about 
8.2%  for  other  Alaska  killer  whale 
jiods).  In  killer  whale  jiods.  mortality 
iidd  rates  are  usuallv  higher  for  non- 
,Mi.  rejiroductive  animals  and  very  low  lor 
■e  to  rejiroductive  animals  and  adolesi.ents 
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(Olesiuk  fit  al.,  1900,  2()().'i;  Matkin  at  (il.. 
2005).  No  effects  on  humpback  whales 
in  Prince  William  Sound  were  evichmt 
aft(;r  the  FVC3S  (von  Ziegesar  at  iiL, 

1094).  There  was  some  t(!m])orarv 
(lis])lact!ment  of  humpback  whales  out 
of  Prince  William  Sound,  hut  this  could 
hav(!  l)(!en  caused  by  oil  contamination, 
boat  and  aircraft  disturbance, 
dis])lacement  of  food  sources,  or  other 
caus(!s. 

Migrating  gray  whales  were 
apparently  not  greatly  affected  by  the 
Santa  Barbara  sj)ill  of  15)09.  't’here 
appeared  to  be  no  relationship  between 
the  spill  and  mortality  of  marine 
mammals.  'Fhe  higher  than  usual  counts 
of  dead  mariiu;  mammals  recorded  after 
the  s])ill  re])re.sented  increased  survey 
effort  and  therefore  cannot  be 
concdusivelv  linked  to  the  sjjill  itself 
(Brownell,  i971;  Geraci.  1990).  The 
conclusion  was  that  whales  were  either 
able  to  detect  the  oil  and  avoid  it  or 
were  unaffect(;d  by  it  (Geraci.  1990). 

(1)  Oiling  of  External  Surfaces 

Whales  rely  on  a  laver  of  blubber  for 
insulation,  so  oil  would  have  little  if 
any  effect  on  thermoregulation  by 
whales.  Effects  of  oiling  on  cetacean 
skin  appear  to  he  minor  and  of  little 
significance  to  the  animal’s  health 
(Geraci,  1990).  Histological  data  and 
nltrastrnctnral  .studies  by  Geraci  and  St. 
Anhin  (195)0)  showed  that  exposures  of 
skin  to  crude  oil  for  up  to  45  minutes 
in  four  s])ecies  of  toothed  whales  hail  no 
effect.  They  switched  to  gasoline  and 
a])plied  the  s))onge  u])  to  75  minut(!s. 
This  jirodnced  transient  damage  to 
eiiidermal  cells  in  whales.  Subtle 
clianges  were  evident  only  at  the  cell 
level.  In  each  case,  the  .skin  damage 
healed  within  a  week.  They  concluded 
that  a  cetacean’s  skin  is  an  effective 
harrier  to  the  noxious  substances  in 
petroleum.  These  substances  normallv 
damage  skin  by  getting  between  cells 
and  dissolving  jiroteclive  lipids.  In 
cetacean  skin,  however,  tight 
intercellular  bridges,  vital  surface  cells, 
and  the  extraordinary  thickness  of  the 
epidermis  imj)eded  the  damage.  The 
authors  could  not  detect  a  change  in 
li]ud  concentration  between  and  within 
cells  after  exposing  .skin  from  a  white¬ 
sided  dolphin  to  gasoline  for  Ki  hours 
in  vitro. 

Bratton  ef  al.  (1993)  .synthesized 
studies  on  the  potential  effects  of 
contaminants  on  howhead  whales.  Thev 
concluded  that  no  published  data 
proved  oil  fouling  of  the  skin  of  any 
freiuliving  whales,  and  conclude  that 
howhead  whales  contacting  fresh  or 
weathered  ])etrolenm  are  unlikely  to 
suffer  harm.  Although  oil  is  unlikely  to 
adhere  to  smooth  skin,  it  mav  stick  to 


rough  areas  on  the  surface  (Henk  and 
Mullan,  1997).  Haldiman  at  al.  (1985) 
found  the  epidermal  laver  to  he  as  much 
as  .seven  to  eight  times  thicker  than  that 
found  on  mo.st  whales,  'fhev  also  found 
that  little  or  no  crude  oil  adhered  to 
preserved  howhixid  skin  that  was 
dip|)ed  into  oil  u])  to  three  times,  as 
long  as  a  water  film  stayed  on  the  skin’s 
surface.  Oil  adheri;d  in  small  patches  to 
the  surface  and  vibri.ssae  (stiff,  hairlike 
structures),  once  it  made  enough  contact 
with  the  skin.  The  amount  of  oil 
sticking  to  the  surrounding  skin  and 
epidermal  depression  appeared  to  he  in 
proportion  to  the  number  of  ex|)osures 
and  the  roughness  of  the  skin’s  surface. 

It  can  be  assumed  that  if  oil  contacted 
the  eyes,  effects  would  hi;  similar  to 
those  observed  in  ringed  .seals; 
continued  ex])o.sure  of  the  eyes  to  oil 
could  cau.se  ])ermanent  damage  (St. 
Anhin,  15)5)0). 

(2)  Ingestion 

Whales  could  ingest  oil  if  their  food 
is  contaminated,  or  oil  could  also  be 
absorbed  through  thi;  respiratory  tract. 
Some  of  the  ingested  oil  is  voided  in 
vomit  or  feces  hut  some  is  absorbed  and 
could  cau.se  toxic  effects  ((ieraci.  1990). 
When  returned  to  clean  water, 
contaminated  animals  can  dejnirate  this 
internal  oil  (Engelhardt,  15)78, 15)82).  Oil 
ingestion  can  decrease  food  assimilation 
of  ])rey  eaten  (St.  Anhin.  15)88). 

Getaceans  may  swallow  some  oil- 
contaminated  i)rey.  hut  it  likely  would 
be  only  a  small  part  of  their  food.  It  is 
not  known  if  whales  would  leave  a 
feeding  area  where  prey  was  abundant 
following  a  spill.  Some  zooplankton 
eaten  by  bowheads  and  gray  whales 
consume  oil  particles  and 
bioaccnnudation  can  result.  Ti.ssue 
studies  by  Geraci  and  St.  Anhin  (15)90) 
revealed  low  levels  of  naphthalene  in 
the  livers  and  hlnbbm'  of  baleen  whales. 
This  result  suggests  that  priw  have  low 
concentrations  in  their  tissues,  or  that 
baleen  whales  may  be  able  to  metabolize 
and  excrete  certain  jjetroleum 
hydrocarbons.  Whales  exposed  to  an  oil 
s])ill  are  unlikely  to  ingest  enough  oil  to 
cause  serious  internal  damage  (Geraci 
and  St.  Anhin,  1980.  15)82)  and  this  kind 
of  damage  has  not  been  reported 
((ieraci,  195)0). 

(3)  Fouling  of  Baleen 

Baleen  itself  is  not  damaged  by 
exposure  to  oil  and  is  resistant  to  effects 
of  oil  (St.  Anhin  at  al.,  1984).  (irude  oil 
could  coat  the  baleen  and  reduce 
filtration  efficiency:  however,  effects 
may  be  temporary  (Braithwaite,  15)83; 

St.  Anhin  at  al..  1984).  If  baleen  is 
coated  in  oil  for  long  periods,  it  could 
cau.se  the  animal  to  be  unable  to  feed. 


which  could  lead  to  malnutrition  or 
even  death.  Mo.st  of  the  oil  that  would 
coat  the  baleen  is  removed  after  30  min, 
and  less  than  5%  would  remain  after  24 
hr  (Bratton  at  al.,  1993).  Effects  of  oiling 
of  the  baleen  on  feeding  efficiency 
appear  to  he  minor  (Geraci.  195)0). 
liowever.  a  study  conducted  by 
Eambertsen  at  al.  (2005)  concluded  that 
their  results  highlight  the  uncertaintv 
about  how  ra])idly  oil  would  depurate  at 
the  near  zero  temperatures  in  arctic 
waters  and  whether  baleen  function 
would  be  restored  after  oiling. 

(4)  Avoidance 

Some  cetaceans  can  detect  oil  and 
sometimes  avoid  it,  hut  others  enter  and 
.swim  through  slicks  without  apparent 
effects  (Geraci,  15)5)0;  Harx  ev  and 
Dahlheim,  195)4).  Bottlenose  dol])hins  in 
the  Gulf  of  Mexico  apparently  could 
delect  and  avoid  slicks  and  mous.se  but 
did  not  avoid  light  sheens  on  the  surface 
(Smultea  and  Wursig,  1995).  After  the 
Regal  Sword  spill  in  15)75),  various 
.species  of  baleen  and  toothed  whales 
were  ob.served  swimming  and  feeding  in 
areas  containing  spilled  oil  .southeast  of 
Gape  God.  MA  (Goodale  at  al..  1981). 

For  months  following  EVO.S.  there  were 
nnmerous  observations  of  gray  whales, 
harbor  porpoises.  Hall’s  j)orpoi.ses,  and 
killer  whales  swimming  through  light- 
to-heavy  crude-oil  sheens  (Harvey  and 
Halheim.  15)5)4,  cited  in  Matkin  at  al.. 
2008).  However,  if  some  of  the  animals 
avoid  the  area  because  of  the  oil,  then 
the  effects  of  the  oiling  would  be  less 
.severe  on  those  individuals. 

(5)  Factors  Affecting  the  Severitv  of 
Effects 

Effects  of  oil  on  cetaceans  in  oj)en 
water  are  likely  to  be  minimal,  hut  there 
could  be  effects  on  cetaceans  where 
both  the  oil  and  the  whales  are  at  least 
j)artly  confined  in  leads  or  at  ice  edges 
(Geraci,  1990).  In  s])ring.  howhead  and 
beluga  whales  migrate  through  leads  in 
the  ice.  At  this  time,  the  migration  can 
he  concentrated  in  narrow  corridors 
defined  by  the  leads,  thereby  creating  a 
greater  risk  to  animals  caught  in  the 
spring  lead  system  should  oil  enter  the 
leads.  This  situation  would  only  occur 
if  there  were  an  oil  spill  late  in  the 
.season  and  GOB  could  not  complete 
cleanup  efforts  ])rior  to  ice  covering  the 
area.  'I’lie  oil  would  likely  then  be 
trapped  in  the  ice  until  it  began  to  thaw 
in  the  spring. 

In  fall,  the  migration  route  of 
bowheads  can  he  close  to  shore 
(Blackwell  at  al..  2()()5)c).  If  fall  migrants 
were  moving  through  leads  in  the  ])ack 
ice  or  were  concentrated  in  nearshore 
waters,  .some  howhead  whales  might  not 
be  able  to  avoid  oil  slicks  and  could  be 


Federal  Register  /  Vol.  78.  No.  38/ Friday,  Fol)ruary  22.  2013 /Notices 


12563 


subject  to  prolonged  contamination. 
However,  the  antinnn  migration  tlirongh 
the  (linkchi  Sea  extends  over  .scn'eral 
weeks,  and  some  of  the  whahis  travel 
along  routes  north  or  iidand  of  the  anxj. 
thenihy  nulncing  the  nnmt)(!r  of  whales 
that  conld  approach  patches  of  spilled 
oil.  Additionally.  V(!s.s(!l  activity 
associated  with  sjjill  cleanup  efforts 
mav  (t(!fl(!ct  whales  traveling  near  the 
Dtwils  I’aw  pros|)ect  in  the  (Ihnkchi  Sea. 
tluiiehv  reducing  the  likelihooil  of 
contact  with  spilled  oil. 

howhead  and  iMilnga  whales 
overwinter  in  the  Bering  Sea  (mainly 
from  Novemh(!r  to  March).  In  the 
Slimmer,  tin;  majority  of  the  howhead 
whales  are  found  in  the  C.anadian 
Beaufort  Sea.  although  some  have 
recently  been  oh.served  in  the  ll.S. 
Beaufort  and  Chukchi  .Seas  during  the 
summer  months  ()nne  to  Angn.st).  Data 
from  the  Barrow-hased  boat  snrvevs  in 
2()()t)  (Ceorge  and  .Sheffield.  2()()t)) 
showed  that  howheads  were  observed 
almost  continuously  in  the  waters  ninir 
Barrow,  including  feeding  groups  in  the 
Chukchi  .Sea  at  the  beginning  of  )uly. 

The  majority  of  belugas  in  the  Beaufort 
stock  migrate  into  the  Beaufort  .Sea  in 
A|)ril  or  Mav.  although  some  whales 
may  pass  Point  Barrow  as  early  as  late 
March  and  as  late  as  )ulv  (Braham  t;t  cil.. 
lt)84:  Ljnnghlad  at  al..  1884:  Richardson 
(it  (il..  Itttt.'ia).  Theriifore.  a  spill  in 
Slimmer  would  not  hi;  expected  to  have 
major  imjjacts  on  the.se  species. 
Additionally.  hnm|)hack  and  fin  whales 
are  only  sighted  in  the  Chukchi  .Sea  in 
small  nnmhers  in  the  summer,  as  this  is 
thought  to  he  the  extreme  northern  edge 
of  their  range.  Therefore,  imjiacts  to 
the.se  species  from  an  oil  spill  would  he 
extremely  limited. 

Polantial  Effacts  of  Oil  on  Einnipacis 

Ice  seals  are  present  in  open-water 
areas  during  summer  and  early  autumn. 
Fxternally  oiled  phocid  .seals  often 
survive  and  become  clean,  hut  heavilv 
oiled  seal  pu])s  and  adults  mav  die. 
depending  on  the  extent  of  oiling  and 
characteristics  of  the  oil.  Prolonged 
ex|)osnre  could  occur  if  fuel  or  crude  oil 
was  spilled  in  or  reached  nearshore 
waters,  was  siiilled  in  a  lead  used  hv 
.seals,  or  was  spilled  under  the  ice  when 
seals  have  limited  mohilitv  (NMF.S. 
2()()()).  Adult  seals  may  suffer  some 
temporary  adver.se  effects,  such  as  eye 
and  skin  irritation,  with  ])ossihle 
infection  (MM.S.  ItHtti).  .Such  effects  may 
incriiase  stress,  which  could  contribute 
to  the  death  of  some  individuals.  Kinged 
seals  may  ingest  oil-contaminated  foods, 
hut  there  is  little  evidence  that  oiled 
.seals  will  ingest  enough  oil  to  cau.se 
lethal  internal  effects.  There  is  a 
likelihood  that  newborn  seal  puj)s.  if 


contacted  by  oil.  would  die  from  oiling 
through  loss  of  insulation  and  resulting 
hypothermia.  These  potential  effects  are 
addres.sed  in  more  detail  in  suhseiinent 
paragraphs. 

Reports  of  the  effects  of  oil  s]nlls  have 
shown  that  .some  mortality  of  seals  may 
have  occurred  as  a  result  of  oil  fouling; 
however,  large  scale  mortality  had  not 
heim  observed  jirior  to  the  FVO.S  (.St. 
Auhin.  IBttO).  Inflects  of  oil  on  marine 
mammals  were  not  well  studied  at  most 
spills  because  of  lack  of  baseline  data 
and/or  the  brevity  of  the  post-spill 
surveys.  The  largest  documeuted  impact 
of  a  spill,  in  lor  to  FVO.S.  was  on  young 
seals  in  )annary  in  the  Oulf  of  .St. 
Fawrence  (.St.  Auhin,  1880).  Brownell 
and  Le  Boeuf  (lt)71)  found  no  marked 
effects  of  oil  from  the  .Santa  Barbara  oil 
sj)ill  on  Oalifornia  sea  lions  or  on  the 
mortality  rates  of  newborn  pups. 

Intensive  and  long-term  .studies  were 
conducted  after  the  FVO.S  in  Alaska. 
There  may  have  been  a  long-term 
decline  of  38‘/{>  in  nnmhers  of  molting 
harhor  .seals  at  oihul  hanl-out  sites  in 
Prince  William  .Sound  following  liVO.S 
(Frost  at  ol..  18‘)4a).  However,  in  a 
reanalysis  of  those  data  and  additional 
years  of  surveys,  along  with  an 
(examination  of  assumptions  and  biases 
associated  with  the  original  data, 

I  loover-Miller  ol  of  (2001 )  concluded 
that  the  FVO.S  effect  had  been 
overe.stimatiul.  The  decline  in 
attimdance  at  some  oiled  sites  was  more 
likely  a  continuation  of  the  general 
diicline  in  harhor  .seal  ahnndance  in 
Prince  William  .Sound  documented 
since  1884  (Frost  ot  of,  l‘)8‘))  rather 
than  a  result  of  FVO.S.  The  results  from 
Hoover-Miller  ot  of  (2001)  indicate  that 
the  effects  of  FVO.S  were  largely 
indi.stinguishahle  from  natural  decline 
by  1882.  However,  while  Frost  ot  al. 
(2004)  concluded  that  there  was  no 
evidence  that  seals  were  displaced  from 
oiled  sites,  they  did  find  that  aerial 
counts  indicated  2(i%  fewer  |)nps  were 
produciul  at  oiled  locations  in  1888  than 
would  have  been  expected  without  the 
oil  s])ill.  Harhor  .seal  pup  mortalitv  at 
oiled  beaches  was  23%  to  2(j7i),  which 
may  have  been  higher  than  natural 
mortality,  although  no  baseline  data  for 
pup  mortalitv  iixi.sted  prior  to  FVO.S 
(Fro.st  e/  of,  18t)4a).  'I’here  was  no 
conclusive  evidence  of  spill  effects  on 
.Steller  .sea  lions  (Oalkins  ot  of,  15)84). 
Oil  did  not  i)ersist  on  si^a  lions 
tlumiselves  (as  it  did  on  harhor  siials). 
nor  did  it  persist  on  sea  lion  haul-out 
sit(\s  and  rookeries  (Oalkins  ol  of,  15)5)4). 
.Sea  lion  rookeries  and  haul  out  sites, 
unlike  those  n.sed  by  harhor  seals,  have 
steej)  sides  and  are  subject  to  high  wave 
energy  (Oalkins  ot  of,  1884). 


(1)  Oiling  of  Fxternal  .Surfaces 

Adult  seals  rely  ou  a  layer  of  hluhher 
for  insulation,  and  oiling  of  the  external 
surface  does  not  a])i)ear  to  have  adverse 
thermoregulatorv  effects  (Koovman  (?/ 
of,  15)7().  15)77;  .St.  Auhin.  15)5i()). 

Oontact  with  oil  on  tin;  external  surfaces 
can  ])otentially  cause  incrixisiul  stress 
and  irritation  of  the  eyes  of  ringed  seals 
(Oeraci  and  .Smith.  15)78;  .St.  Auhin. 

15)5)8).  The.se  effects  siumied  to  hi; 
timiporary  and  reversible,  hut  continued 
exposure  of  eyes  to  oil  could  cause 
permanent  damage  (.St.  Auhin.  15)5)0). 
Oorneal  ulcers  and  abrasions, 
conjunctivitis,  and  swollen  nictitating 
membranes  were  observed  in  captive 
ringinl  seals  jdaced  in  crude  oil-covered 
water  (Ceraci  and  .Smith.  15)78)  and  in 
seals  in  the  Antarctic  after  an  oil  sjiill 
(Lillie,  15).'')4). 

Newborn  seal  ])ui)s  rely  on  their  fur 
for  insulation.  Newborn  ringed  seal 
pups  in  lairs  on  the  ice  could  he 
contaminated  through  contact  with 
oiliul  mothers.  There  is  the  potential 
that  newborn  ringed  seal  pujis  that  w(!re 
contaminated  with  oil  conld  die  from 
hy])othermia.  Howeviir,  (X)P’s  activities 
will  not  occur  during  ])U])ping  season  or 
when  lairs  are  built. 

(2)  Ingestion 

Marini!  mammals  can  ingest  oil  if 
their  food  is  contaminated.  Oil  can  also 
hi^  absorbed  through  the  respiratory  tract 
(0(!raci  and  .Smith.  15)78;  Fngelhardt  ot 
ol.,  1877).  .Some  of  the  ingested  oil  is 
voided  in  vomit  or  feces  hot  some  is 
ahsorhiid  and  could  cause  toxic  effects 
(Fngelhardt.  15)81).  When  returned  to 
clean  water,  contaminated  animals  can 
de])nrate  this  internal  oil  (Fngelhardt. 
15)78.  15)82.  15)8.'i).  In  addition,  .seals 
ex])osed  to  an  oil  sj)ill  are  unlikely  to 
ingest  enough  oil  to  cause  serious 
internal  damage  (Ceraci  and  St.  Anhin, 
15)88.  1882). 

(3)  Avoidance  and  Behavioral  Fffects 

Although  .seals  may  have  the 
ca])ahility  to  detect  and  avoid  oil.  they 
apparently  do  so  only  to  a  limited  extent 
(.St.  Auhin.  15)5)8).  Siials  may  abandon 
the  area  of  an  oil  spill  because  of  human 
disturbance  a.ssociated  with  cleanup 
(ifforts,  hut  they  an;  most  likelv  to 
remain  in  the  area  of  the  spill.  One 
notable  behavioral  nxiction  to  oiling  is 
that  oiled  seals  are  reluctant  to  enter  the 
water,  even  when  intense  cleanup 
activities  are  conducted  nearby  (.St. 
Auhin.  15)5)8;  Frost  ot  ol.,  18841),  2884). 

(4)  Factors  Affecting  the  .Severitv  of 
Fffects 

.Seals  that  are  under  natural  stress, 
such  as  lack  of  food  or  a  heavy 
infestation  by  parasites,  conld 
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potoiitiiilly  (lu;  hocauso  of  tin;  additional 
stross  ot  odiii}-  ((Joraci  and  Smith  l‘)7(5- 
St.  Anhin.  19t)0;  Sprakor  at  uL,  H)t)4). 
k(;inal(;  soaks  that  an;  nnrsinj>  yoiino 
wonhl  lx;  nndor  natural  stn;ss'  as  would 
molting  s(;als.  In  both  casos.  tin;  s(;als 
would  hav(;  r(;du(:(;(|  food  ston;s  and 
may  lx;  loss  n;sistant  to  (;iTo(:ts  of  oil 
than  soaks  that  an;  not  nndor  somo  tvix' 
of  natural  stross.  Soaks  that  aro  not  ‘ 
nndor  natural  stro.ss  (o.g.,  fa.sting. 
molting)  would  ho  mon;  likolv  to 
survi VO  oiling. 

In  gonoral.  soaks  do  not  oxhihit  largo 
hohavioral  or  physiological  n;actions  to 
Innitod  surfaco  oiling  or  incidontal 
ox])osuro  to  contaminatod  food  or 
vapors  (St.  Auhin,  intJO;  Williams  at  uL. 
1994).  Effocts  coidd  lx;  so\'(;ro  if  s(;aks 
.surfaco  in  hoavy  oil  slicks  in  loads  or  if 
od  accumulatos  noar  haul-out  sitos  (St 
Anl)in  ipcto).  An  oil  spill  in  opon-wator 
IS  loss  hkoly  to  lmpac;t  .s(;als. 

Potantial  Effacts  Conclusion 

I  Ik;  pot(;ntial  olf(;ct.s  to  marino 
inmnmaks  doscrih(;d  in  this  .soction  of 
Iho  (hxannont  do  not  tako  into 
camsidoration  tho  propo.sod  monitoring 
and  mitigation  moasuros  doscrihod  lati'r 
in  this  d(x;umont  (.soo  tho  “Propo.sod 
Mitigation”  and  “Propo.sod  Monitoring 
and  Rojxirting”  soctions). 

Antuajialod  Efiocts  on  Marino  Mammal 
ilaintat 
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I  ho  ])rimary  jiotontial  impacts  to 
marino  mammals  and  othor  marino 
spocios  aro  a.ssociatod  with  olovatod 
.sound  lovoks  producod  by  tho 
oxjiloratory  drilling  jirogram  (i.o.  tho 
drill  rig  and  tho  airguns).  Howovor 
othor  potontial  iinjiacts  aro  also  po.ssihlo 
to  tho  surrounding  habitat  from  iihvsical 
disturhanco,  di.schargos.  and  an  oil  siiill 
(should  ono  occur).  This  soction 
doscrihos  tho  potontial  impacts  to 
marino  mammal  habitat  from  tho 
sjJocifiod  activity.  Bocauso  tho  marino 
mammals  in  tho  aroa  food  on  fi.sh  and/ 
or  invortohratos  thoro  is  also  information 
on  tho  .sjxxaos  typically  proved  upon  hv 
tlio  marino  mammals  in  tho  aroa. 

Common  Marina  Mammal  Pray  in  tha 
Araa 

All  of  tho  marino  mammal  .spocios 
that  may  (x:cur  in  tho  jmopo.sod  jnojoct 
aroa  jiroy  on  oithor  marino  fi.sh  or 
invortohratos.  'kho  ringod  .soal  foods  on 
fish  and  a  variety  of  honthic  sjiocios, 
mchuling  crabs  and  shrimp.  Boarded 
•soaks  food  mainly  on  honthic  organisms 
lirimanly  crabs,  shrimp,  and  clams. 
Spotted  soaks  food  on  |)olagic  and 
domoi.sal  fish,  as  well  as  shrimp  and 
u;])halopo(ks.  They  aro  known  to  food  on 
a  variety  of  fish  including  hon  ing, 
(■apolin,  sand  lance,  Arctic  cod,  .s”iffron 


if  ocxi,  and  .scul|nn.s.  Ribbon  soaks  food 
primarily  on  jiolagic  fi.sh  and 
invortohratos,  such  as  shrimp,  crabs, 
.sipiid,  (xitopus.  c(xl,  .sculpin,  pollack, 
and  caixihn.  luvonilos  food  inostlv  on 
krill  and  shrimp. 

Bowhoad  whales  food  in  tho  oastorn 
Boaulort  Soa  during  sunmior  and  oarlv 
antuiim  hut  continuo  fooding  to  varviii" 

dogroos  while  on  Ihoir  migration  " 

through  tho  central  and  wostorn 
Boaulort  Soa  in  tho  late  sinnmor  and  fall 
(Ric.hardson  and  riioinson  |od.s.|,  2002). 
Aerial  surveys  in  recent  voars  have 
.sighted  bowhoad  whales  fooding  in 
(-aiiidon  Bay  on  their  westward 
migration  through  tho  Beaufort  Soa 
\Vhon  fooding  in  relatively  shallow 
ciioas,  howhoads  food  throughout  tho 
water  column.  Howovor,  foodim-  is 
ooncontratod  at  depths  whore 
zooplankton  is  concentrated  (\Vnr.si<>  at 
(il:  1984,  1089:  Richardson  |od  |  1087- 
(K'lfiiths  at  ai,  2002).  Lowrv  and 
Sholfiold  (2002)  found  that  copopods 
and  ouiihausiids  wore  tho  most  common 
prey  tound  m  stomach  samples  from 
bowhoad  whales  harvested  in  tho 
Kaktovik  aroa  from  1070  to  2000.  Areas 
to  the  oa.st  of  Barter  Island  in  tho 
Beaufort  Soa  apjjoar  to  ho  used  rogularlv 
for  liioding  as  bowhoad  whales  migrate 
•slowly  westward  acro.ss  tho  Beaufort  Soa 
( f  homson  and  Richardson,  1087; 
Rii.hardson  and  rhomson  locks. |  2002) 
Howovor.  in  .some  years,  sizable  groups 
of  bowhoad  whales  have  boon  soon 
fc.c.ding  as  far  west  as  tho  waters  ju.st  oa.st 
of  1  oint  Barrow  (which  is  more;  than  200 
mi  1822  km|  cia.st  of  COP’, s  propo.sod  drill 
•sites  in  the  Chukchi  Soa)  noar  tho  Plover 
Islands  (Braham  at  al.  1084;  Ljungblad 
at  o/.,  198.');  Landino  at  ai.,  1994).  The 
situation  in  Sojitombor— Oedobor  1997 
was  unusual  in  that  bowhc;ad.s  fed 
widely  across  tho  Alaskan  Beaufort  Soa. 
mcluding  higher  numbors  in  tho  aroa 
oa.st  of  Barrow  than  rojjortod  in  anv 
previous  year  (S.  Troacy  and  D.  Hanson. 
MMS,  ]x;r.s.  comm.).  Howovor.  bv  the* 
tiino  most  bowhoad  whales  roach  tho 
Cdmkchi  Soa  (October),  they  will  likolv 
no  ongor  bo  fooding,  or  if  it  occurs  it  ’ 
will  bo  very  limited.  Tho  location  noar 
f  omt  Barrow  is  currontly  under 
intensive  studv  as  jiart  of  tho  BOVVFEST 
IK-ogram  (BOUfi-EST.  2011). 

Beluga  whales  food  on  a  variety  of 
fish,  shrimp,  .scpiid,  and  cx.topus  (Burns 
and  Seaman,  198.'-,).  f.iko  .several  of  tho 
othor  sjiocicis  in  tho  aroa,  harbor 
J)orj)oi.so  foexi  on  domor.sal  and  benthic 
spocios,  mainly  .scluxiling  fi.sh  and 
cophalopods.  Killer  whales  from 
rosidcint  stocks  jn-imarilv  food  on 
salmon  while  killer  whales  from 
transient  stocks  food  on  othor  marino  1 
mammals,  such  as  harbor  soaks,  harbor  < 


fiorpoisos,  gray  whale  calves  and  otlu;r 
jminijxxl  and  cetacean  sjiocio.s. 

(hay  whales  aro  primarilv  Ixittom 
fixxlors.  and  honthic  amphipods  and 
i.sopods  fex  m  tho  majoritv  of  their 
smnmordiot,  at  least  in  the  main 
summoring  areas  west  of  Alaska  (Oliver 
ct  oi..  H)8,l;  Oliver  and  Slattery,  lt)8.')). 
Earthor  south,  gray  whales  have  also 
boon  ob.sorvod  fociding  around  kelp 
l)(x  s.  presumably  on  iiiysid  crustaceans, 
and  on  pelagic  prey  such  as  small 
•scluxiling  fish  and  crab  larvae  (Hatlor 
and  Darling.  1974).  Ba.sod  on  data 
colloctod  from  recent  Aerial  Survov  of 
Arctic  Marino  Mammals  (ASAMM, 
formerly  referred  to  as  BWASP  for  tho 
Beaufort  Soa  or  COMIDA  for  tho 
Chukchi  Soa)  flights  (Clarke  and 
Forguson.  201 0;  Clarke  at  al.  in  prop  • 
(darko  at  ai..  201 1 ;  Clarke  at  ai..  2012) 
throe  primary  feeding  grounds  have 
l)oon  identified  as  currontly  used  bv 
gray  whales  in  tho  Chukchi  Soa:  (1  j 
Btywoon  Ihiint  Barrow  and  Icy  Cajx; 
within  apjiroximatoly  .'lO  mi  (90  km)  of 
•shore:  (2)  nearshore  from  south  of  Point 
Hojx;  to  oast  ot  Capo  Lisburno;  and  (8) 
m  tho  south-central  Chukchi  Soa.  Tho.so 
latter  two  locations  aro  located 
substantial  distances  from  COP’s 
operating  aroa.  With  tho  o.xco|)tion  of 
yos.sol  transits,  tho  fir.st  fooding  aroa  is 
also  located  outside  of  COP’.s  drilling 


1  hroo  other  baleen  whale  species  mav 
occur  111  tho  proiiosod  project  area, 
although  hkoly  in  vorv  small  numbors- 
mmko,  humpback,  and  fin  whales. 
Mmko  whales  o})portuni.sticallv  food  on 
crii.stacoans  (o.g..  krill),  plankton  (o.g., 
c:oj)oixxks).  and  small  scluxiling  fish 
(o.g..  anchovies,  dogfish,  cajiolin.  coal 
fi.sh,  cod,  oeks,  herring,  mackorol, 

•salmon,  sand  lance,  saurv.  and  wolfish) 
Reeves  at  ai..  2002).  Fin  whales  tend  to 
food  m  northern  latitudes  in  tho  suinmor 
months  on  iilankton  and  shoaling 
IKilagic  fish  (jonsgard.  lOOOa.b).  Like 
many  of  tho  othor  spocios  in  tho  aroa, 
luimpback  whales  primarily  food  on 
ouphaiisiiils.  copo]xxks.  and  small 
schooling  fi.sh  (o.g.,  herring,  capelin, 
tiiul  sand  lance)  (Riiovos  at  ai..  2002). 
Howovor,  tho  primary  fooding  grounds 
for  tlio.so  species  do  not  occur  in  tho 
northern  Chukchi  Soa. 

1  wo  kinds  of  fish  inhabit  marino 
waters  in  tho  study  area:  (1)  true  marino 
fish  that  spend  all  of  their  lives  in  .salt 
water,  and  (2)  anadromoiis  species  that 
reproduce  in  fresh  water  and  spend 
parts  of  their  life  cycles  in  .salt  water. 

Most  arctic  marino  fish  spiicios  an; 
•small,  benthic  forms  that  do  not  food 
Ingh  in  tho  water  column.  Tho  majoritv 
ot  tlioso  .six;t:io.s  aro  circumpolar  and  aro 
found  in  habitats  ranging  from  deep 
offshore  water  to  water  as  shallow  as 


Federal  Register /  Vol.  78,  No.  3(i/Friday,  February  22,  2013  / Notices 


12565 


l().4-33  ft  (.l-IO  m:  FtH:hhelni  e/  «/.. 
lOU,!).  The  most  important  jjelagic; 
species,  and  the  only  ahinulant  pelagic 
sj)ecies.  is  the  Arctic  cod.  The  Arctic 
cod  is  a  major  v(K:tor  for  the  transfer  of 
energy  from  lower  to  higher  trophic 
leyels  (Hrad.street  ef  al..  l‘)8(i).  In 
Slimmer.  Arctic  cod  can  form  yery  large 
schools  in  Ixith  nearshore  and  offshore 
waters  (draig  e/  al..  1082:  llradstreet  nt 
(iL,  1080).  Locations  and  areas 
fnxpiented  by  large  .schools  of  Arctic 
cod  cannot  he  predicted  hut  can  he 
almost  anywhere.  The  Arctic  coil  is  a 
major  food  source  for  beluga  whales, 
ringeil  seals,  and  nnmerons  species  of 
seabirds  (Frost  and  Lowry.  lt)84: 
Brad.street  et  al..  1080). 

Anadromons  Dolly  Varden  char  and 
.some  species  of  whitefish  winter  in 
riyers  and  lakes,  migrate  to  the  sea  in 
spring  and  smnmer.  and  return  to  fresh 
water  in  antnmn.  Anadromons  fish  form 
the  basis  of  subsistence,  commercial, 
and  small  regional  sport  fisheries.  Dolly 
Varden  char  migrate  to  the  sea  from  May 
through  mid-)une  (jolmson.  1080)  and 
s|)end  alMuit  1..'>-2..t  months  there 
(Craig.  1080).  They  return  to  riyers 
Ixiginning  in  late  )uly  or  early  August 
with  the  peak  niturn  migration 
iK;curring  hetwixm  mid-August  and 
early  Sejitember  (jolmson.  1080).  At  .sea. 
most  anadromons  corregonids 
(whitefish)  remain  in  niiarshore  waters 
within  seyeral  kilometers  of  shore 
((Taig.  1084.  1080).  They  are  often 
termed  “amphidromous"  fish  in  that 
they  make  repeated  annual  migrations 
into  marine  waters  to  feed,  returning 
each  fall  to  oyerwinter  in  fresh  water. 

Benthic  organisms  aiii  defined  as 
iMittom  dwelling  cri?atures.  Infaunal 
organisms  are  benthic  organisms  that 
liye  within  the  substrate  and  are  often 
sedentary  or  sessile  (hiyah  es. 
polychaetes).  Epibenthic  organi.sms  liye 
on  or  near  the  bottom  surface  sediments 
and  are  mobile  (amphipods.  isopods, 
inysids.  anil  some  polychaetes).  The 
northea.stern  (3iuki:hi  Sea  supports  a 
higher  biomass  of  henthii:  organisms 
than  do  surrouniling  areas  (Crehmeier 
and  Dunton.  2()0U).  Some  benthic- 
feeding  marine  mammals,  such  as 
walruses  and  gray  whales,  take 
adyantage  of  the  abundant  food 
re.sources  and  congregate  in  these  highly 
productiye  areas,  llarold  and  Hanna 
Shoals  are  two  known  highly  jiroducliye 
areas  in  the(3iukchi  Sea  rii:h  with 
iMinthic  animals. 

Many  of  the  nearshore  benthic  marine 
inyertebrates  of  the  Arctic,  are 
cin;umpolar  and  are  found  ox  er  a  wide 
range  of  water  depths  (Carey  at  al.. 

197.'}).  Species  identified  include 
polyi;haetes  {Spio  filicornis.  CAuiatoznna 
sato.sa.  Etaona  longa).  hiyah  es 


((Avrladaria  karriana.  Nuaula  tanais. 
lAocviua  flactaosa).  an  isopod  (Saduria 
antonwn).  and  amphipods  [Pontoporaia 
faniorata.  P.  affinis).  Additionally,  kelp 
beds  oci:nr  in  at  least  two  areas  in  the 
nearshore  areas  of  the  (Chukchi  Sea 
(Mohr  at  al..  19.''}7;  I’hilliiis  at  al..  1982; 
Bhillips  and  Rei.ss,  198.'}).  hut  they  are 
located  within  about  l.'i.S  mi  (2.'}  km)  of 
the  coa.st.  which  is  much  closer 
nearshore  than  COF’s  proposed 
ai:tiyities. 

Potantial  Impacts  Prom  Saafloor 
Disturhanca  on  Marina  Mainnud  Habitat 

There  is  a  possibility  of  seafloor 
disturbance  or  increased  turbidity  in  the 
yicinity  of  the  drill  sites.  Seafioor 
disturbance  could  occur  with  bottom 
founiling  of  the  drill  rig  legs  and 
anchoring  sy.stem  and  also  with  the 
anchoring  .systems  of  support  ye.ssels. 
The.se  actiyities  could  lead  to  direct 
effei:ts  on  bottom  fauna,  through  either 
displacement  or  mortality.  Increase  in 
susjiended  sediments  from  seafloor 
disturbance  al.so  has  the  jiotential  to 
indirectly  affect  bottom  fauna  and  fish. 
The  amount  and  duration  of  disturbed 
or  turbid  conditions  will  depend  on 
.sediment  material. 

Blacement  of  the  drill  rig  onto  the 
seabed  will  include  firm  establishment 
of  its  legs  onto  the  .seafloor.  No  anchors 
are  required  to  he  deployed  for 
stabilization  of  the  rig.  Di.sjilacement  or 
mortality  of  bottom  organisms  will 
likely  occur  in  the  area  coyered  by  the 
spnil  can  of  the  legs.  The  area  of  seabed 
that  will  he  coyered  by  these  spud  cans 
is  about  2.1(i.'}  ft  -  (2()()  m  -)  per  spud, 
which  is  a  total  of  ()..'}()()  ft  -  (HOO  m  -)  for 
three  legs  or  8.(i()()  ft  -  (800  m-)  for  lour 
legs.  The  mean  abundance  of  benthic 
organisms  in  the  Klondike  area  was 
about  800  inifiyiduals/m  -  (Blanchard  at 
al..  2010)  and  c.onsisted  mostly  of 
polychaete  worms  and  mollu.sks.  The 
drill  rig  is  a  temjiorary  structure  that 
will  he  remoyed  at  the  end  of  the  field 
season.  Bei:au.se  of  the  placement  of  the 
spud  cans,  benthic  organisms  are 
e.xpected  to  decolonize  the  relatiyely 
small  disturbed  patches  from  adjacent 
areas.  Inqiacts  to  marine  mammals  from 
such  disturbance  are  anticipated  to  he 
inconsequential. 

Blacement  and  demobilization  of  the 
drill  rig  can  lead  to  an  increase  in 
susjiended  .sediment  in  the  water 
column,  with  the  |)otential  to  affect 
zoo])lankton.  including  fish  eggs  and 
laryae.  The  magnitude  of  any  impact 
strongly  depends  on  the  concentration 
of  suspended  sediments,  the  type  of 
.sediment,  the  duration  of  exposure,  and 
al.so  of  the  natural  turbidity  in  the  area. 
Fish  eggs  and  larvae  have  been  found  to 
exhibit  greater  sensitiyity  to  susjiended 


sediments  (Wilber  and  Glarke,  2001) 
and  other  stresses  than  adult  fish,  which 
is  thought  to  be  related  to  their  relative 
lac.k  of  motility  (Auld  and  Schubel. 

1978).  Sedimentation  could  potentially 
affect  fish  by  causing  egg  morbidity  of 
demersal  fish  feeding  near  or  on  the 
ocean  Hour  (Wilber  and  (darke,  2001). 
However,  the  increa.se  in  suspended 
.sediments  from  drill  rig  placement, 
demobilization  and  anchor  handling  is 
very  limited,  localized  and  temporary, 
and  will  likely  he  indistinguishable 
from  natural  variations  in  turbidity  and 
sedimentation.  No  inqiacts  on 
zooplankton  are  therefore  exjiected 
considering  the  high  inter-annual 
variability  in  abundance  and  biomass  in 
the  Devils  Baw  Brospect,  influenciKl  by 
timing  of  sea  ice  melt,  water 
temperatures,  northward  transjiort  of 
water  masses,  and  nutrients  and 
chlorophyll  (Hopcroft  at  al..  2011). 

Bentidc  organisms  inhabiting  the 
Dex’ils  Baw  Brospect  will  likely  he 
dis])laced  or  smothered.  However,  due 
to  the  limited  area  and  duration  of  the 
propo.sed  drilling  jjrogram  and  because 
the  area  is  mainly  characterized  as  a 
])elagic  sy.stem  (Day  al  al..  2012)  with  a 
low  density  of  benthic  feeding  marine 
mammals,  the  lindted  lo.ss  or 
modification  of  habitat  is  not  expec.ted 
to  result  in  impacts  to  marine  mammals 
or  their  iK)])ulation.s.  Less  than 
0.0000001  iiercent  of  the  fish  habitat  in 
the  Liiase  .Sale  lt)3  area  would  be 
directly  affected  by  the  bottom  founding 
of  the  drill  rig  legs  and  anchoring. 

Potantial  Impacts  fron]  Sound 
Ganaration 

With  regard  to  fish  as  a  prey  source 
for  odontocetes  and  seals,  fish  are 
known  to  hear  and  react  to  sounds  and 
to  use  sound  to  communicate  (Tavolga 
at  al..  1981)  and  ])o.ssil)ly  avoid 
predators  (Wilson  and  Dill.  2002). 
Ex])eriment.s  have  shown  that  fish  can 
.sen.se  both  the  strength  and  direction  of 
.sound  (Hawkins,  1981).  Brimary  factors 
determining  whether  a  fish  can  sen.se  a 
.sound  signal,  and  jiotentiallv  react  to  it, 
are  the  frequency  of  the  signal  and  the 
.strength  of  the  signal  in  relation  to  the 
natural  background  noise  level. 

Fishes  ])roduce  .sounds  that  are 
associated  with  behaviors  that  include 
territoriality,  mate  search,  courtship, 
and  aggression.  It  has  al.so  been 
speculated  that  sound  production  may 
provide  the  means  for  long  distance 
communication  and  communication 
under  poor  underwater  visibility 
conditions  (Zelick  at  al..  1999).  although 
the  fact  that  fi.sh  communicate  at  low- 
frequency  sound  levels  where  the 
masking  effects  of  ambient  noi.se  are 
naturally  highest  suggests  that  very  long 
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dislanco  communication  would  rarely  n: 
1)(!  po.ssihlo.  Fishes  have  evolved  a  2( 

cliversity  of  sound  generating  organs  and  re 
acoustic  signals  of  various  temporal  and  sc 
spectral  c.ontents.  Fish  sounds  vary  in  oi 
.structure.  de])ending  on  the  mechanism 
used  to  jnoduce  them  (Hawkins,  1993).  I't 
(amerally,  fish  sounds  are  '' 

predominantly  compo.sed  of  low 
friHinencies  (less  than  3  kHz). 

•Since  ohj(icts  in  the  water  scatter  h 

sound,  lish  are  ahle  to  detect  these  a 

objects  through  monitoring  the  amhient  n 
noise,  'rhereforc;.  fish  are  prohahly  ahh;  e 
to  detect  i)rey.  predators,  conspecilics.  ii 
and  physical  fealnr(!S  hy  listening  to  n 

environmental  sounds  (Hawkins.  1981).  j. 
There  are  two  sensory  systems  that  r 

enahle  fish  to  monitor  the  vibration-  c 

based  information  of  their  snrroundings.  ( 
'I’he  two  sensory  systems,  the  inner  ear  t 
and  the  lateral  line,  constitute  the  ( 

acou.stico-lateralis  sy.stem.  ^ 

Although  the  hearing  sensitivities  ot  ( 
very  few  fish  sp(K:ies  have  heem  studied 
to  date,  it  is  becoming  obvious  that  the 
intra-  and  inter-sijecific  variability  is 
considerable  (Coombs,  1981).  Nedwell 
e/  al.  (2004)  compiled  and  published 
available  fish  audiogram  information.  A 
non  invasive  elect  ro])hysiological 
nicording  method  known  as  auditory 
brainstem  respt)nse  is  now  commonly 
used  in  the  production  ol  iish 
audiograms  (Van,  2004).  Generally,  most 
fish  have  their  best  hearing  in  the  low- 
freciuency  range  (i.e.,  less  than  1  kHz). 
Fven  though  some  fish  are  ahle  to  detect 
sounds  in  the  ultrasonic  freciuency 
range,  the  thresholds  at  these  higher 
ir(K]nencies  tend  to  h(^  considerably 
higher  than  those  at  the  lower  end  of  the 
auditory  frequency  range. 

Literature  relating  to  the  impacts  ot 
sound  on  marine  fish  species  c:an  he 
divided  into  the  following  categories:  (1) 
Pathological  effects;  (2)  physiological 
effects:  and  (3)  behavioral  effects. 
Pathological  effec.ts  include  lethal  and 
suh-lethal  physical  damage  to  fish: 
physiological  etfects  inc;hule  jjrimary 
and  secondarv  .stress  respon.ses;  and 
behavioral  effects  include  c:hanges  in 
exhibited  behaviors  of  lish.  Behavioral 
changes  might  he  a  direct  reaction  to  a 
detected  .sound  or  a  result  ot  the 
anthrojK)genic:  sound  masking  natural 
.sounds  that  the  fish  normally  detect  and 
to  which  they  resiiond.  The  three  types 
of  effects  are  often  intcn  related  in 
complex  ways.  For  exanqde,  some 
physiological  and  behavioral  eitec.ts 
could  potentially  lead  to  the  ultimate 
pathological  effect  of  mortality.  Ha.stings 
and  l’oi)per  (2003)  reviewed  what  is 
known  about  the  ettects  of  sound  on 
fishes  and  identified  studies  neecled  to 
address  areas  of  uncertainty  relative  to 
measurement  of  .sound  and  the 


respons(!.s  of  tishes.  Popper  ef  (il.  (200.1/  in 
2004)  also  ])uhli.shed  a  paper  that  nc 

reviews  the  effects  of  anthropogenic  an 

sound  on  the  behavior  and  physiology  th 
of  fishes. 

I’otential  effects  of  ex]K)sure  to 
continuous  sound  on  marine  lish  ni 

inclmle  TTS,  physical  damage  to  the  ear  v( 
region.  ])hvsiological  stnjss  responses,  v( 

and  behavioral  resjionses  svich  as  startle  ni 
respon.s(!,  alarm  response,  avoiilanci;.  el 

and  i)erhai)s  lack  of  response  due  to  i( 

masking  of  acoustic  cues.  Most  ot  the.se  e: 
effects  ajipear  to  he  either  temporary  or  n 
intermittent  and  therefore  prohahly  do  h 
not  significantly  impact  the  fi.sh  at  a  ti 

po])ulation  level.  The  studies  that  S 

resulted  in  jibysical  damage  to  the  fish  n 
ears  used  noi.se  exposure  levels  and  f 

durations  that  were  far  more  extreme  r 
than  would  he  encountered  under 
conditions  similar  to  those  (;xjjec;ted  .s 

during  GOP’s  projjosed  exploratory  1 

drilling  activities.  ^ 

The  level  of  sound  at  which  a  tish  t 

will  react  or  alter  its  behavior  is  usually  ( 
well  above  the  detection  level.  Fish  i 

have  been  found  to  react  to  sounds  ( 

wlnm  the  sound  level  increa.sed  to  about 
20  dB  above  the  detection  level  of  120 
(IB  (Ona.  lt)88):  howewer.  the  response 
threshold  can  deiiend  on  the  time  ot 
year  and  the  fish’s  physiological 
condition  (Engas  e/  ai.  1993).  In 
gcmeral,  lish  ixiact  moni  strongly  to 
pulses  of  sound  ratlnn'  than  a 
continuous  signal  (Blaxter  at  al..  1981). 
such  as  the  type  of  sound  that  will  he 
produc(Hl  hv  tlui  drillship,  and  a  (juic.kcn 
alarm  r(isi)ons(;  is  (dicited  wlum  tin; 
sound  signal  intensity  rises  rapidly 
i  compared  to  sound  rising  more  slowly 
to  the  same  level. 

Investigations  ol  fi.sh  behavior  in 
relation  to  vessel  noise  (dlsen  ef  al. 

)  1983;  Ona.  1988;  Ona  and  Godo.  1990) 

have  shown  that  fish  react  when  the 
sound  from  the  engintis  and  propell(;r 
exceeds  a  certain  level.  Avoidance 
reactions  have  Inum  observed  in  lish 
such  as  cod  and  herring  when  vessels 
a])proachi;d  close  enough  that  niceiviul 
sound  levels  are  110  dB  to  130  dB 
(Nakken.  1992;  Olsen.  1979;  Ona  and 
Godo,  1990;  Ona  and  Toresen.  1988). 
However,  other  nisearclnns  have  found 
that  fi.sh  such  as  jiolar  cod,  herring,  and 
(1  ca])eline  are  often  attracted  to  vessels 
;  (ai)parently  hy  the  noi.se)  and  swim 
toward  the  viissel  (Rostad  at  al.  200()). 
Typical  .sound  source  levels  ol  vessel 
noise  in  the  audible  range  for  fish  are 
1.30  (IB  to  170  (IB  (Richardson  ai  al. 
gs  15)9.3a).  (Ba.sed  on  models,  the  100  dB 
radius  for  the  jack-up  rig  would  extend 
approximately  33  It  1 10  mj 
)  apjiroximately  0.4  mi  |710  mj  when  a 
)  support  v(!.s.sel  is  in  DP  mode  next  to  the 
drill  rig;  therefore,  fish  would  iumkI  to  he 


in  close  i)roximity  to  the  drill  rig  for  the 
noise  to  he  audih'le).  In  calm  w(;ather. 
amhient  noise  levels  in  audible  i)arts  of 
the  spectrum  lie  hetw(H;n  00  dB  to  100 

(IB.  .  , 

Sound  will  also  occur  m  the  marine 
environment  from  the  various  siqiport 
vessels.  Reiiorted  source  levels  lor 
ves.sels  during  ice-management  have 
rangiul  from  173  dB  to  183  dB  (Brewer 
at  al..  1993.  Hall  at  al.  19‘)4).  However, 
ice  management  activities  are  not 
expected  to  he  necessary  throughout 
mo.st  of  the  drilling  season,  so  impacts 
from  that  activity  would  occur  less 
fixnpiently  than  sound  from  the  drill  rig. 
Sounds  generated  hy  drilling  and  ice- 
management  are  generally  low 
fiHKpumcy  and  within  the  frequency 
range  detectable  by  most  fish. 

GOP  akso  proposes  to  conduct  seismic 
surveys  with  an  airgun  array  for  a  short 
period  of  time  during  the  drilling  season 
(a  total  of  a])proximately  2-4  hours  over 
the  course  of  the  entire  projiosed 
drilling  program).  Airguns  produce 
impidsiv(;  sounds  as  opposed  to 
continnous  sounds  at  tlu;  source.  Short, 
sharp  .sounds  can  cau.se  overt  or  subtle 
chang(;s  in  fish  h(!havi()r.  (.hapman  and 
Hawkins  (l‘)(i9)  tested  the  reactions  of 
whiting  (hak(!)  in  tin;  ti(!l(l  to  an  airgun. 
Wlnm  the  airgun  was  finnl.  the  fi.sh  dove 
from  82  to  180  ft  (23  to  33  m)  (Uipth  and 
formed  a  compact  layer.  The  whiting 
dove  when  received  sound  levels  were 
higlun  than  178  dB  re  1  pPa  (Pearson  at 
(//..1992). 

P(;arson  at  al  (1992)  conductrHl  a 
controlled  experiment  to  (let(!rmine 
effcets  of  .strong  noise  puls(;.s  on  several 
species  of  rocktish  oil  the  (.alifornia 
coast.  Tluw  used  an  airgnn  with  a 
.source  level  of  223  dB  re  1  pPa.  They 
noted; 

•  Startle  responses  at  received  levels 
of  200-203  (IB  re  1  pPa  and  above  tor 
two  sensitive  species,  hut  not  for  two 
other  species  exposed  to  levels  up  to 
207  (IB; 

•  Alarm  responses  at  177—180  dB  tor 
the  two  sensitive  species,  and  at  180  to 
199  (IB  for  other  species; 

•  An  overall  threshold  for  the  above 
behavioral  respon.se  at  about  180  dB; 

•  An  extrapolated  threshold  of  about 

1  101  (IB  for  subtle  changes  in  the 

behavior  of  rocktish;  and 

•  A  return  to  pre-exposure  behaviors 
within  the  20-00  minute  eximsure 
jieriod. 

In  summary,  tish  oiten  react  to 
.sounds,  especially  .strong  and/or 
intermittent  sounds  of  low  friKpiency. 

1  Sound  pulses  at  received  levels  ot  100 
(IB  re  1  pPa  may  cause  subtle  chang(!S 
in  Ixihavior.  Pulses  at  levels  of  180  dB 
lie  mav  cau.se  noticeable  changes  in 
he  behavior  (Ghapman  and  Hawkins,  1909; 
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Piiarson  et  (tl.,  1992;  Skalski  e/  (iL. 

1992).  It  akso  appears  tliat  fish  often 
lial)ituato  to  repeated  strong  sounds 
rather  rajiidly,  on  time  scales  of  minutes 
to  an  hour,  llowever.  tlie  hahit nation 
does  not  (mdnn!.  and  resumption  of  llie 
strong  sound  source  may  again  elicit 
distnrhanci!  responses  from  the  .same 
fisli.  Underwater  sound  levels  from  the 
drill  rig  and  other  ves.sels  produce 
sounds  lower  than  the  res])onse 
threshold  reported  by  Pearson  e/  al. 
(1992),  and  are  not  likely  to  nisnlt  in 
major  effects  to  fish  m;ar  tin;  ])roposed 
drill  sites. 

based  on  a  sound  level  of 
a])j)roximately  140  dI3.  there  may  hi; 
some  avoidance  by  fish  of  the  area  near 
the  jack-np  while  drilling,  around  ice 
management  vessels  in  transit  and 
during  ice  management,  and  around 
other  support  and  supply  vessiils  when 
underway.  Any  reactions  hy  fish  to 
these  sounds  will  last  only  minutes 
(Mitson  and  Kiuul.scm.  2003;  Ona  n1  (tl.. 
2007)  longer  than  the  vessel  is  oiierating 
at  that  location  or  the  drillship  is 
drilling.  Any  potential  niactions  bv  fish 
would  h(!  limited  to  a  relatively  small 
area  within  about  33  ft  (10  m)  of  tin; 
drill  rig  during  drilling.  Avoidance  by 
.some  fish  or  fish  species  could  occur 
within  portions  of  this  area.  No 
important  sjjawning  habitats  are  known 
to  occur  at  or  msir  the  drilling  locations. 

•Some  of  the  fish  sp(;cies  found  in  the 
Arctic  are  prey  sources  for  odontocetes 
and  pinnipeds.  A  reaction  bv  fish  to 
■soinuls  produced  bv  (X)P's  pro])osed 
op(!rations  would  oidy  be  relevant  to 
marine  mammals  if  it  caused 
concentrations  offish  to  vacate  the  area. 
Pni.ssure  changes  of  sufficient 
magnitude  to  cause  that  type  of  reaction 
would  probably  occur  only  very  close  to 
the  sound  source,  if  any  would  occur  at 
all  dim  to  the  low  energy  sounds 
jiroduced  by  the  majority  of  equipment 
proposed  for  use.  Impacts  on  fish 
behavior  are  jiredicted  to  be 
incon.seqnential.  Thus,  feeding 
odontocetes  and  jiinnipiids  would  not 
hi!  adversely  affectiid  by  this  minimal 
lo.ss  or  scattering,  if  any.  which  is  not 
expiicted  to  result  in  reduced  prev 
abundance. 

.Some  mvsticetes.  including  howhead 
whales,  feed  on  concentrations  of 
zooplankton,  bowhead  whales  primarilv 
feed  off  Point  barrow  in  ,S(!])t(!mher  and 
October.  Reactions  of  zooplankton  to 
.sound  are.  for  the  most  part,  not  known. 
Thiiir  ability  to  move  significant 
distances  is  limited  or  nil.  depending  on 
the  typi!  of  zooplankton.  A  rixiction  by 
zooplankton  to  sounds  produced  bv  the 
ex|)loratory  drilling  inogram  would  only 
1)(!  reliivant  to  whales  if  it  caused 
concentrations  of  zooplankton  to  scatter. 


Pressure  changes  of  snificient 
magnitude  to  cau.se  that  tyjii!  of  reaction 
would  ])robahly  occur  onlv  verv  close  to 
the  sound  source,  if  any  would  occur  at 
all  dui!  to  the  low  eniirgy  sounds 
produced  by  the  drillshii).  However, 
barrow  is  locatiid  approximately  200  mi 
(322  km)  (!ast  of  (X)P’s  Devils  Paw 
prosjiect.  Inqiacts  on  zooplankton 
behavior  are  jnedictiul  to  be 
incon.s(K|nential.  rims,  howhead  whales 
feiiding  off  Point  barrow  would  not  he 
adversely  affected. 

dray  whales  are  bottom  feediiis  and 
suck  sediment  and  the  benthic 
amphi|K)ds  that  an;  their  prey  from  the 
seafloor.  'I'he  species  in  imarv  feeding 
habitats  are  in  the  northern  bering  Sea 
and  Uhukchi  Sea  (Nerini.  1984;  Moore 
e/  (iL.  1980;  Weller  e/  a/..  19‘)9).  As 
noted  earlier  in  this  docnment,  most 
gray  whale  feeding  locations  in  the 
dhukchi  .Sea  are  located  closer  to  shore. 
.Several  of  the  ])rimarv  feeding  grounds 
are  located  much  further  south  in  the 
dhukchi  .Sea  than  dClP's  propo.sed 
activity  area.  Additionally,  Yazvenko  e/ 
(il.  (2007)  studiiid  the  impacts  of  seismic 
surveys  off  .Sakhalin  Island.  Ru.ssia.  on 
(eliding  gray  whales  and  found  that  the 
seismic  activity  had  no  measurable 
effect  on  bottom  feeding  grav  whales  in 
the  area. 

I^otcniidl  Impacts  From  Drill  (hitlings 

Discharging  drill  cuttings  or  other 
liquid  waste  streams  generated  by  the 
drilling  ves.sel  could  |)otentiallv  affect 
marine  mammal  habitat.  I’oxins  could 
jiursist  in  the  water  column,  which 
could  have  an  impact  on  marine 
mammal  prey  species.  However,  despite 
a  considerable  amount  of  investment  in 
research  on  exposures  of  marine 
mammals  to  organochlorines  or  other 
toxins,  there  have  been  no  marine 
mammal  deaths  in  the  wild  that  can  be 
conclusively  linked  to  the  direct 
exposure  to  such  substances  (O'Shea. 
1999). 

Drilling  muds  and  cuttings  discharged 
to  the  seafloor  can  lead  to  localized 
increased  turbidity  and  increase  in 
hackground  concentrations  of  barium 
and  occasionally  other  metals  in 
sediments  and  may  affect  lower  trojihic 
organisms.  Drilling  muds  are  composed 
lirimarily  of  bentonite  (clav).  and  the 
toxicity  is  therefore  low.  Heavy  metals 
in  the  mud  may  he  absorbed  bv  benthic 
organisms,  hut  studies  have  shown  that 
heavy  metals  do  not  bio-magnifv  in 
marine  food  webs  (Neff  at  al.,  1989). 
There  have  been  no  field  monitoring 
studies  of  effects  of  water-ba.sed  muds 
and  cuttings  discharges  on  biological 
communities  of  the  Alaskan  Chukchi 
.Sea  and  oidy  a  few  in  the  develo])ment 
area  of  the  Alaskan  beaufort  .Sea  (Neff 


at  al..  2010).  However,  the  results  of 
these  studies  are  consistent  with  the 
results  of  many  more  comprehensive 
microcosm  and  ecological  investigations 
near  cuttings  discharge  sites  in  cold- 
water  environments  of  the  North  .Sea, 
the  barents  .Sea,  off  .Sakhalin  Island  in 
the  Russian  Far  Fast,  and  in  the 
Canadian  beaufort  .Sea  off  the 
Mackenzie  River  (Neff  e/  al..  2010).  All 
the  studies  show  that  water-based  muds 
and  cuttings  discharges  have  no.  or 
minimal  and  very  short-lived  effects  on 
zoo])lankton  communities.  This  might, 
in  part,  he  due  to  the  large  inter-annual 
differences  observed  in  the  planktonic 
communities.  In  the  Chukchi  Sea  the 
inter-annual  variability  of  zooplankton 
bioma.ss  and  community  structure  is 
influenced  hy  differences  in  ice  melt 
timing,  water  temperatures,  and  the 
northward  rate  of  transport  of  water 
masses,  and  nutrients  and  chlorophvll 
(Hopcroft  at  al.,  2011).  Effects  on 
benthic  communities  are  nearly  always 
restricted  to  a  zone  within  about  328  to 
492  ft  (100  to  l.'iO  m)  of  the  di.scharge, 
where  cuttings  accumulations  are 
greatest. 

Discharges  and  drill  cuttings  could 
impact  fish  hy  displacing  them  from  the 
affected  area.  Additionally, 
.sedimentation  could  impact  fish,  as 
demersal  fish  eggs  could  be  smothered 
if  discharges  occur  in  a  sjiawning  area 
during  the  ])eriod  of  egg  production. 
However,  this  is  unlikely  in  deeper 
offshore  locations,  and  no  sjiecific 
demersal  fish  spawning  locations  have 
been  identified  at  the  Devils  Paw  well 
locations.  The  mo.st  abundant  and 
trophically  imiiortant  marine  fish,  the 
Arctic  cod.  sjiawns  with  planktonic  eggs 
and  larvae  under  the  .sea  ice  during 
winter  and  will  therefore  have  little 
exposure  to  discharges,  based  on  this 
iid’ormation,  drilling  muds  and  cutting 
wa.stes  are  not  anticijiated  to  have  long¬ 
term  impacts  to  marine  mammals  or 
their  prey. 

Pottuitial  Impacts  From  Drill  Big 
Prt^scnce 

The  horizontal  dimensions  of  the 
jack-up  rig  will  be  approximately  230  x 
22.'!  ft  (70  X  08  m).  Maximum  dimension 
of  one  leg  spud  can.  which  is  the  jiart 
on  the  seafloor,  is  about  00  ft  (18  m). 

The  dimensions  of  the  drill  rig  (le.ss 
than  one  football  field  on  either  side) 
are  not  significant  enough  to  c.au.se  a 
large-.scale  diversion  from  the  animals' 
normal  swim  and  migratory  jiaths. 
Additionally,  the  eastward  .s])ring 
howhead  whale  migration  will  occur 
prior  to  the  beginning  of  (XlP's 
pro])o.sed  ex])loratory  drilling  program. 
Moreover,  any  deflection  of  howhead 
whales  or  other  marine  mammal  species 
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due  to  the  ])hysi(:al  pre.sence  of  tlie 
drillshi])  or  its  support  vessels  would  he 
very  minor.  The  drill  rig's  physical 
foot])riut  is  small  ndative  to  the  size  of 
the  geographic  region  it  will  occupv  and 
will  likely  not  cau.se  marine  mammals 
to  (hdlect  greatlv  from  their  tv])ical 
migratory  route.  Also,  ev(m  if  animals 
may  deflect  h(!cau,se  of  tin;  ])resence  of 
the  drill  rig,  the  (Ihukchi  Sea  is  much 
larger  in  size;  than  the  length  of  the  drill 
rig  (many  dozcais  to  hundreds  of  miles 
vs.  less  than  one  football  field),  and 
animals  would  have  other  means  of 
pas.sage  around  the  drill  rig.  Whih;  there 
are  other  vessels  that  will  In;  on  location 
to  support  the  drill  rig.  most  of  those 
ves.sels  will  rcmiain  within  a  5.5  mi  (9 
km)  of  the  drill  rig  (with  the  exception 
of  th(!  ice  management  vessels  whic:h 
will  remain  aj)proximately  75  mi  [121 
km]  from  the  drill  rig  when  conducting 
ice  reconnai.ssance).  In  sum.  the 
physical  pre.sence  of  the  drill  rig  is  not 
likely  to  cause  a  significant  deflection  to 
migrating  marine  mammals. 

I\)1enli(tl  Impacts  From  on  Oil  Spill 

bower  trophic  organisms  and  fish 
species  are  ])rimary  food  sources  for 
Arctic  marine  mammals.  However,  as 
noted  earlier  in  this  docannent.  the 
offshore  areas  of  the  (dnikchi  Sea  are 
not  primarv  feculing  grounds  for  many  of 
the  marine  mammals  that  may  ])ass 
through  the  anxi.  Therefore,  impacts  to 
low(!r  trophic  organisms  (such  as 
zoo])lankton)  and  marine  fishes  from  an 
oil  sj)ill  in  the  proposed  drilling  area 
would  not  he  likely  to  have  long-term  or 
significant  consecpiences  to  marine 
mammal  prey.  Impacts  wonld  he  greater 
if  the  oil  moves  closer  to  shore,  as  many 
of  the  marine  mammals  in  the  area  have 
h(!en  seen  feeding  at  nearshore  sites 
(such  as  howhead  and  gray  whales). 

Due  to  their  wide  distribution,  large 
numbers,  and  rapid  rate  t)f  regeneration, 
the  recovery  of  marine  inv(5rtehrate 
])opulations  is  ex])ected  to  occair  soon 
after  the  surface  oil  ])as.ses.  Spill 
response  activities  are  not  likely  to 
disturb  the  prey  items  of  whales  or  .seals 
sufficientlv  to  cause  more  than  minor 
effects.  Spill  respon.se  activities  could 
c;au.se  marine  mammals  to  avoid  the 
disturbed  habitat  that  is  being  cleaned. 
However,  hv  causing  avoidance,  animals 
wonld  avoid  impacts  from  the  oil  it.self. 
Additionally,  the  likelihood  of  an  oil 
spill  is  expected  to  he  very  low,  as 
discussed  earlier  in  this  document. 

Fotcntiol  Inipocts  From  Icc  M(ma;^cmcnt 
Activities 

Ice  management  activities  include  the 
physical  iiushing  or  moving  of  ice  to 
create  more  open-water  in  the  jiroposed 
drilling  area  and  to  prevent  ice  floes 


from  .striking  the  drill  rig.  Ba.sed  on 
(!Xtensive  satellite  data  analyses  of 
historic  and  pni.sent  ice  conditions  in 
tlu!  northeastern  (diukchi  Scxi,  it  is 
unlikely  that  hazardous  ice  will  h(! 
l)re.s(!nt  in  the  vicinity  of  the  jacT-nj)  rig. 
COP  tlunefon;  (ixpects  that  ])hysical 
managennent  of  ice  will  not  he  nupiired. 
Howevi!!'.  to  (msnre  sate  drilling 
o|)erations.  (]OP  has  developed  an  Ice 
Alerts  Plan  designed  to  form  an  integral 
l)art  of  the  drilling  operations.  The  Ice 
Alerts  Plan  contains  procedures  that 
will  allow  early  ])r(!diction.s  in  advance 
of  potential  hazardous  ice  that  could 
cau.se  damage  if  it  were  to  come  into 
contact  with  the  jack-up  rig. 

The  first  method  of  prevention  is  to 
identify  the  pre.sence  of  hazardous  ice  at 
a  large  distance  from  the  rig  (tens  of 
miles).  The  ice  edge  position  will  be 
tracked  in  near  real  time  using 
oh.servations  from  satellite  images  and 
from  vessels.  Generally,  the  ice 
management  ve.ssel  will  remain  within 
5.5  mi  (9  km)  of  the  drill  rig,  unless 
deployed  to  investigate  migrating  ice 
floes.  When  inv(!Stigating  ice,  vessels 
will  likely  not  travel  farther  than  75  mi 
(121  km)  from  the  rig.  The  Ice  Alerts 
Plan  contains  procedures  for 
determining  lu)w  close  hazardous  ice 
can  a])])roac;h  Ixifon;  the  well  needs  to 
h(!  secured  and  the  jack-u|)  moved.  I’liis 
critical  distance  is  a  function  of  rig 
operations  at  that  time,  the  speed  and 
direction  of  the  ice,  the  weather 
forecast,  and  the  method  of  ice 
management. 

Ba.sed  on  available  hi.storical  and 
more  recent  ice  data,  then;  is  low 
j)rohahility  of  ice  entering  the  drilling 
area  during  the  open-water  season. 

1  lowever,  if  hazardous  ice  is  on  a 
trajectory  to  apjjroach  the  rig,  the  ice 
management  ve.ssel  will  he  available  to 
resi)ond.  Gne  option  for  resjionding  is  to 
use  the  ve.ssel’s  fire  monitor  (water 
cannon)  to  modify  the  trajectory  of  the 
lloe.  Another  oi)tion  is  to  redirect  the 
ice  by  applying  i)re.ssure  with  the  how 
of  the  ice  management  ve.ssel,  slowly 
]ju.shing  the  ice  away  from  tin;  direction 
of  the  (Irill  rig.  At  these  slow  speeds,  the 
vessel  u.ses  low  power  and  slow 
proj)eller  rotation  s])eed,  thereby 
reducing  noi.se  generation  from 
proptdler  rotation  effects  in  the  water.  In 
ca.se  the  jack-uj)  rig  iumhIs  to  hi;  moved 
due  to  a])])roaching  ice.  the  .sup|)ort 
ves.sels  will  tow  the  rig  to  a  secure 
location. 

Ringed,  bearded,  spott(;d,  and  ribbon 
seals  (along  with  the  walrus)  are 
dependent  on  sea  ice  for  at  least  part  of 
their  life  history.  Sea  ice  is  imj)ortant  for 
life  functions  such  as  re.sting,  breeding, 
and  molting.  These  species  are 
dependent  on  two  different  types  of  ice: 


Pack  ice  and  landfast  ice.  Should  ice 
management  activities  he  neces.sarv 
during  the  projiosed  drilling  program. 
GOP  would  only  manage  ])ack  ice. 
bandfast  ice  would  not  he  present 
during  (XlP’s  proposed  o])(!rations. 

The  ringed  .seal  is  the  most  common 
pinni])ed  species  in  the  ])ropo.sed 
project  area.  While  ringeil  seals  use  ice 
year-round,  they  do  not  construct  lairs 
for  pupping  until  late  winter/early 
spring  on  the  landfast  ice.  Therefore, 
since  GOP  plans  to  conclude  drilling  by 
Octolx!!'  31,  GOP’s  activities  would  not 
impact  ringed  seal  lairs  or  habitat 
needed  for  breeding  and  |)upping  in  the 
Ghukchi  Sea.  Aerial  surveys  in  the 
eastern  (Xuikchi  Sea  conducted  in  late 
May-early  June  1999— 2()()()  found  that 
ringed  seals  were  four  to  ten  times  more 
abundant  in  nearshore  fast  and  pack  ice 
environments  than  in  offshore  ])ack  ice 
(Bengtson  ct  ol..  2005).  Ringed  seals  can 
he  found  on  the  pack  ice  surface  in  the 
late  s])ring  and  early  summer  in  the 
northern  Ghukchi  Sea.  the  latter  part  of 
which  may  overlap  with  the  start  of 
GOP’s  pro]30sed  drilling  activities.  If  an 
ice  tloe  is  pushed  into  one  that  contains 
hanhul  out  seals,  the  animals  may 
become  startled  and  enter  the  water 
when  the  two  ice  flo(!s  collide. 

Bearded  seals  breed  in  the  Biaing  and 
G.hukchi  Seas  from  mid-March  through 
early  May  (.several  months  ])rior  to  the 
start  of  (XlP’s  operations).  Bearded  s(!als 
re(iuire  .sea  ice  for  molting  during  the 
late  spring  and  summer  period.  Because 
this  s])ecie.s  feeds  on  benthic  prey, 
bearded  seals  occur  over  the  j)ack  ice 
front  over  the  Ghukchi  Sea  shelf  in 
summer  (Burns  and  Frost,  1979)  hut 
were  not  a.ssociated  with  the  ice  front 
wlum  it  receded  over  chu!])  water 
(Kingsley  ct  ol..  1985). 

The  spotted  seal  does  not  breed  in  the 
Ghukchi  Sea.  Spotted  seals  molt  most 
intensely  during  May  and  June  and  then 
move  to  the  coast  after  the  sea  ice  has 
melted.  Ribbon  seals  are  not  known  to 
breed  in  the  Ghukchi  Sea.  From  July- 
Octoher,  when  .sea  ice  is  absent,  the 
ribbon  .seal  is  entirely  pelagic,  and  its 
distribution  is  not  well  known  (Burns. 
1981;  Po]K)v.  lt)82).  Therefore,  ice  used 
by  bearded,  s])otted.  and  ribbon  .seals 
neiided  for  life  functions  such  as 
Imunling  and  molting  would  not  he 
im])acted  as  a  result  of  (X)P's  drilling 
])rogram  since  these  life  functions  do 
not  occur  in  the  propo.siid  ))roject  anxi 
or  at  the  same  time  as  (XlP’s  optuations. 
For  ring(;d  .seals,  ice  management 
ac:tivities  woidd  occur  during  a  time 
when  life  functions  such  as  breeding, 
pupping,  and  molting  do  not  occur  in 
the  proposed  activity  area.  Additionally. 
the.se  life  functions  normally  occur  on 
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landfast  ice,  which  will  not  l)e  iin})acted 
1)\  COP’S  activity. 


Ba.sed  on  the  preceding  di.scn.ssion  of 
potential  types  of  impacts  to  marine 
mammal  habitat,  overall,  the  propo.sed 
specified  activity  is  not  expected  to 
can.se  significant  impacts  on  habitats 
used  by  the  marine  mammal  sptuaes  in 
the  proposed  ])rojecl  area  or  on  the  food 
.sources  that  they  utilize. 

Proposed  Mitigation 

In  or(h;r  to  issue  an  inc.iilental  take; 
authorization  (I  TA)  under  Sections 
lOKaKfiKA)  and  (D)  of  the  MMPA. 

NMFS  must,  where  ap|)lical)le.  set  forth 
the  permissible  methoils  of  taking 
pursuant  to  such  activity,  and  other 
means  of  effecting  the  least  j)racticahle 
impact  on  such  species  or  stock  and  its 
habitat.  |)aying  particular  attention  to 
rookeries,  mating  grounds,  and  areas  of 
similar  significance,  and  on  the 
availability  of  such  species  or  stock  for 
taking  for  certain  suhsi.stence  uses 
(where  relevant).  This  section 
summarizes  the  mitigation  measures 
proj)osed  for  implementation  by  COP. 
Liter  in  this  document  in  the  "I’ropo.sed 
Incidental  Harassment  Authorization” 
.section.  NMl'S  lays  tmt  the  propo.sed 
conditions  for  review,  as  they  would 
a|)pear  in  the  final  IHA  (if  issued). 

Kxclusion  radii  for  marine  mammals 
around  .sound  sources  are  customarily 
defined  as  the  distances  within  which 
received  sound  levels  are  greater  than  or 
(Kpial  to  180  (18  re  1  pPa  (rms)  for 
cetaciians  and  greater  than  or  ecpial  to 
1‘1()  (18  re  1  pPa  (rms)  for  pinnip(!(ls. 
Tluxse  exclusion  criteria  are  ha.sed  on  an 
assumption  that  .sounds  at  l()W(u 
received  levels  will  not  injure  the.se 
animals  or  impair  their  hearing  ahiliti(;s. 
hut  that  higher  nuanved  levels  might 
have  such  effects.  It  should  he 
uiuhu.stood  that  marine  mammals  inside 
these  exclusion  zoiuis  will  not 
necessarily  he  injured,  as  the  received 
.sound  thresholds  which  determine 
these  zones  were  established  prior  to  the 
current  lUuUn’.standing  that  significantly 
higluir  levels  of  sound  would  he 
nupiired  before  injurv  would  likelv 
occur  (s(!e  .Southall  e/  (il..  2007).  \\fith 
r(!S|)(!(:t  to  Level  8  harassment.  NMF.S’ 
juactice  has  been  to  applv  the  120  (18 
re  1  pPa  (rms)  nuanvaul  level  threshold 
for  underwater  continuous  sound  levels 
and  the  180  (18  re  1  pPa  (rms)  received 
level  threshold  for  un(lerwat(5r 
im])idsive  sound  hwels.  As  noted  (iarlier 
in  this  dociniKint  and  in  O’Neill  at  al. 
(2012),  the  source  level  of  the  drill  rig 
(lo(!S  not  iiKMit  the  crit(;ria  re(|inring 
(jxclusion  zontxs.  Tlumdore.  mitigation 
measures  similar  to  tho.se  r(!(|uire(l  for 
seismic  surveys  are  not  projjosed  for  tin; 
drilling  only  portion  of  the  program. 


(iniKUdl  Milh^dlioii  Mtuisuros 

(X)P  proposes  to  imi)lem(!nt  several 
mitigation  nuiasnnis  nigarding  ()p(!rati()n 
of  ves.sels  and  aircraft.  These  measunis 
woidd  limit  .s])e(Kl  and  ve.ss(!l 
movements  in  the  presence  of  marine 
mammals  and  nxstrict  High!  altitudes 
except  during  tak(!off,  landing,  and  in 
emergency  situations.  'I’he  exact 
nuiasures  (as  |)r()po.se(l)  can  he  found 
later  in  this  document  in  the  ‘■Propo.s(;d 
Incidental  Harassment  Authorization” 
.s(H;ti()n. 

VSP  Airt’iin  Mitigation  Maasaws 

(X)P  jjroposes  to  implement  standard 
mitigation  m(;asur(!.s  n.sed  in  j)revious 
seismic  surv(;ys,  including  ramj)-up.s, 
power  downs,  and  shutdowns.  The 
r(H;eiv(!(l  sound  levels  hav(;  luum 
(estimated  using  an  acoustic  model  (see 
Attachment  A  of  COP’s  IHA 
application).  Tlui.se  modehnl  distances 
will  he  n.sed  to  establish  exclusion 
zoiKis  for  the  implementation  of  the 
mitigation  nuiasures  during  the  first  V.SP 
data  ac(pn.sition  run.  The  exclusion 
zoiKis  (i.(!..  180  (18  rms  for  cetac(!an.s  and 
100  (18  rms  for  ]nnnip(!(l.s)  might  change 
for  snh.s(!(pient  V.SP  data  ac(]ui.sition 
runs  aft(!r  the  distances  have  lunm 
verifi(!(l  ha.sed  on  acoustic  field 
UKiasures  (mon;  (hitails  are  ])r()vid(!(l  in 
the  “Propo.sed  Monitoring  and 
Reporting”  .section  later  in  this 
document).  The  V.SP  data  ac(iiu.siti()n 
runs  will  start  during  daylight  hours. 

A  ramp  up  of  an  airgun  array  provides 
a  gradual  incnja.se  in  sound  hn'els  and 
inv()lv(;.s  a  .sl(!p-wi.se  increa.se  in  the 
number  and  total  volume  of  airguns 
firing  until  the  fidl  volume  is  achievaul. 
'File  purpose  of  a  ramj)  up  (or  “soft 
start”)  is  to  “warn”  (Uitaceans  and 
j)inni])(Kls  in  the  vicinity  of  the  airguns 
and  to  ])rovi(le  the  time  for  them  to 
leave  the  area  and  thus  avoid  any 
potential  injury  or  impairment  of  their 
hearing  abilities. 

Ramp-np  will  h(!gin  with  the  .smalhist 
airgun  in  the  array.  COP  intends  to 
double  the  numher  of  operating  airguns 
at  1-min  int(!rval.s.  .Since  the  airgun 
operation  at  (;ach  g(!()])h()ne  .station  only 
lasts  about  1  min,  this  intra  val  shoidd 
h(!  a(l(!(]uate  and  also  rediuais  the  total 
emi.ssion  of  airgun  sounds.  During  tin; 
ram])-u|).  ()l)S(!rver.s  will  .scan  tlu; 
exclusion  zone  for  tin;  full  airgun  array 
for  presence  of  marine  mammals. 

Th(!  entire  (jxclusion  zone  must  h(! 
visible  during  the  3()-minute  lead-in  to 
a  fidl  ramp  up.  If  the  entire  (jxclnsion 
zone  is  not  visible,  then  ramj)  up  from 
a  cold  start  cannot  begin.  If  a  marine 
mammal(.s)  is  sight(!(i  within  the 
exclu.sion  zone  during  the  30-minnte 
watch  j)rior  to  ramj)  up,  ramp  up  will 


h(!  (Ielay(!(l  until  the  marine  mammal(s) 
is  .sight(!(l  outside  of  the  ajjplicahle 
exclusion  zoiu;  or  tin;  animal(.s)  is  not 
sighted  for  at  hnist  1.1  minutes  for  small 
odontocetes  and  ])innip(!(ls  or  30 
minut(!.s  for  baleen  whales.  No  ramp-up 
of  airguns  will  he  conducted  hetw(;en  1- 
min  airgun  op(!rati()n.s  at  suh.se(iuent 
geophone  stations  (i.e.,  following  the 
relocation  of  the  geophone  within  the 
wellbore)  if  the  duration  of  the 
relocation  is  30  min  or  kiss,  if  the 
exclusion  zone  of  the  full  array  has  h(!en 
visible,  and  no  marine  mammals  have 
l)(!en  sighted  within  the  ai)i)licahle 
(ixclusion  zoiKis  or  during  jjoor  visibility 
or  darkiKiss  if  one  airgun  has  h(Hm 
()])erating  continuously  during  the 
geophone  relocation  period. 

A  power  down  is  the  immediate 
reduction  in  the  numher  of  operating 
energy  sources  from  all  firing  to  .some 
smaller  numher.  A  shutdown  is  the 
imiiKuliate  cessation  of  firing  of  all 
(MKii'gv  sources.  'Fhe  arrays  will  h(! 
iimmuliately  p()W(!re(l  down  whenever  a 
marine  mammal  is  sighted  approaching 
close  to  or  within  the  applicable 
exclusion  zone  of  the  full  arrays  hut  is 
outside  th(!  applicable  (ixclusion  zom;  of 
the  single  source.  If  a  marine  mammal 
is  sighted  within  the  applicable 
(ixclusion  zone  of  the  single  energy 
source,  the  entire  array  will  he 
shutdown  (i.(!..  no  sources  firing).  Tlu; 
.same  I."!  and  30  minute  sighting  times 
described  for  ramj)  up  also  a])ply  to 
starting  the  airguns  again  after  either  a 
power  down  or  shutdown. 

Oil  Spill  nas})onsa  Plan 

In  accordance  with  fi.SEE  regidations, 
COR  has  devel()p(Hl  an  Oil  .Spill 
R(!S])on.se  Plan  (OSRR)  for  its  Chukchi 
.S(!a  (ixploration  drilling  program.  The 
O.SRP  is  currently  under  rtndew  hv  DOI 
and  will  he  shared  with  oth(;r  ag(^ncies, 
including  NOAA,  for  their  review  as 
well.  A  final  determination  on  the 
a(le(]uacy  of  the  COP's  O.SRP  is  (;xpecte(l 
prior  to  the  start  of  drilling  oj)eration.s. 
in  the  unlikely  event  of  a  larg(;  or  very 
large  oil  spill,  COP  woidd  work  with  the 
Unified  Command,  including 
representatives  of  the  local 
communities,  to  use  methods  that 
would  mitigate  impacts  of  a  resjion.se  on 
subsistence  activities. 

Pioposad  Mitip,ation  Maasnra 
Ooncinsion 

NMF.S  has  carefully  evaluated  COP’s 
jirojio.sed  mitigation  measures  and 
considered  a  range  of  other  measures  in 
the  context  of  ensuring  that  NMF.S 
prescribes  the  means  of  effecting  the 
least  ])racticahlo  iinjiact  on  the  affected 
marine  mammal  species  and  stocks  and 
their  habitat.  Our  evaluation  of  potential 
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inoasiiros  incliidticl  coiisidoration  oi  thr 
lollowing  factors  in  relation  to  one 
iiiiofhor: 

•  'I’lu;  manner  in  wliich.  and  the 
d(!gree  to  which,  tin;  snccesstnl 
iinpitanentation  ot  tin;  ineasnre  is 
(Jxpected  to  minimize  adverse  impacts 
to  marine  mammals; 

•  l’li‘!pn)von()r  likely  efiicacv()t  the 

spcicific  measure  to  minimize  adverse 
impacts  as  planned:  and 

•  'I'lic  piacticahility  of  the  measure 
ler^appl leant  impleimaitation. 

I’repe.sed  measures  to  ensure 
availahility  of  such  species  or  stock  for 
taking  tor  certain  subsistence  uses  is 
discns.sed  later  in  this  document  (see 
‘Impact  on  Availahilitv  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  IJ.ses"  section). 

Propo.sed  Monitoring  and  Reporting 
In  order  to  i.ssue  an  ITA  for  an 

101(a)(.5)(D)  of  the 

MMPA  stat(!s  that  NMFS  must,  where 
applicable,  set  forth  “recjinnanents 
pertaining  to  tlu;  monitoring  and 
reporting  of  such  taking”.  The  MMPA 
implementing  regulations  at  .^0  CFR 
21(U{)4  (a)(];t)  indicate  that  re(|iiests  for 
1  As  must  mclnde  the  snggestetl  means 
ot  accomj)lishing  the  neces.sary 
monitoring  and  reporting  that  will  result 
m  mcrea.sed  knowledge  of  the  species 
<md  of  the  level  ot  taking  or  impacts  on 
poimlations  of  marine  manmials  that  are 
ox])ected  to  he  pre.sent  in  the  propo.sed 
action  area. 
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MonHoring  Mf^cisinvs  Proposed  hv  (X)P 
The  monitoring  plan  jiroiiosed  by 
(-OP  can  he  found  in  the  Marine 
Maninial  Monitoring  and  Mitigation 
1  Ian  (4MP;  Attacliinent  13  of  COP'.s 
aiijilication;  see  ADDRESSES).  The  jilan 
may  he  modified  or  .suiipleinented  based 
on  coimnents  or  new  inforniation 
received  from  the  public  during  the 
public  comment  period  or  from  the  peer 
leview  jiaiiel  (see  the  “Monitoring  Plan 
eer  Review  section  later  in  this 
(locinnent).  A  smimiarv  of  the  jirimarv 
components  of  the  plan  follows.  Later  in 
tins  doenment  in  the  “Propo.sed 
Incidental  ftarassnient  Authorization” 
section,  NMFS  lays  out  the  propo.sed 
monitoring  and  rejiorting  conditions,  as 
well  as  the  mitigation  conditions,  for 
review,  as  they  would  apjiear  in  the 
final  II  lA  (if  i.ssned). 

(1)  Visual  Observers 

1  lie  distances  at  which  received 
sonnd  levels  occur  that  have  the 
potential  to  cause  Level  13  behavioral 
liaras.sment  (120  dl3  nils  for  contiimons 
sonnd.s)  are  (i«9  ft  (210  in)  for  drilling 
only  and  about  .'I  mi  (8  km)  for  drilling 
and  snjijKirt  vessel  activity  (O’Neill  et 


-‘I  (ilisorvers 

(  SOs)  at  the  drill  rig  will  monitor  this 
zone,  using  big  eve  hinocnlars. 
documenting  jire.sence  and  behavior  of 
marine  niammals  during  the.se  activities 
At  least  four  IkSOs  will  he  located  outlie 
(hill  rig  to  collect  marine  mammal  data 

e  'V“'  ‘‘'•‘"'PPly  operations. 

I  be  t  SOs  wdl  also  collect  data  and 
miplmiieiit  mitigation  measures  during 
he  \  SI  (lata  ac(]ui.sition  runs.  Two 
I  SOs  will  he  pre.sent  on  the  ice 
manapnent  ve.s.sel.  which  will  he  on 
-standby  within  .T.'l  mi  (0  km)  of  the  drill 
ng.  excejit  when  conducting  ice 
reconnaissance. 

Biologist-oh.servers  will  have  jirevions 
marine  niammal  observation  exjierience 
and  field  crew  leaders  will  he  higlilv 
oxperienced  with  previous  ves.seLliased 
marine  niammal  monitoring  jirojects 
Ru.sunies  fortho.se  individuals  will  he 
provided  to  NMFS  .so  that  NMFS  can 
review  and  accept  their  (lualifications. 
nujnat  observers  will  he  exjierienced  in 
the  region,  familiar  with  the  marine 
mammals  of  the  area,  and  coinjilete  a 
NMFS  approved  observer  training 
course  designed  to  familiarize 
individuals  with  monitoring  and  data 
(xillection  procedures.  A  handhook. 

1  rvin ‘f -le N»>‘:'fi(:s  of  the  planned 
(.(J  (irilhng  iirogram,  will  he  prepared 

•”-l^"<‘'liand  to  all  PSOs. 

’ 'yill  watch  for  marine  niammals 

roiii  the  best  available  vantage  point  on 
tiK!  dnllshij)  and  support  ve.ssels.  PSOs 
will  .scan  .sy.stematicallv  with  the 
unaided  eye  and  7  x  .'5(i  reticle 
liiuocnlars.  supplemented  with  "I3io- 
uyu  hinocnlars.  I^ir.sonnel  on  the  bridge 
will  a.ssist  the  PSOs  in  watching  for 
marine  mammals.  i 

When  a  marine  mammal  sighting  is  i 

made  the  following  inforniaUon  will  he  ( 
recorded: 

•  Species,  groiiji  size,  luimher  of 

juveniles  (where  possible),  behavior  ; 

when  tir.st  sighted  and  after  initial 
■sighting,  heading  (if  consistent),  hearino  • 

and  distance  from  PSO,  ajiparent  ”  s 
reaction  to  activities,  and  pace;  a 

•  I  line,  location,  ve.ssel  speed  and  r 

activity  (where  aiiplicahle).  sea  state,  ice  -s 
(.over,  vi.sihility.  and  sun  glare;  0 

•  Positions  of  other  ve.s.sels  in  the  (^ 

vicinity  of  the  PSO  location  or  the  ri 

po.sition  and  distance  of  the  jack-nji  ri*.  h 
from  the  ve.ssel,  where  ajiiilicahle;  amf  o: 

•  'SInp  s  position  and  speed  (for  PSO  ai 

(111  ve.s.sels)  or  the  drill  rig  activitv  (i.e  C 
drilling  or  not.  for  PSOs  on  the  drill  rie).  hi 
water  depth,  .sea  state,  ice  cover.  o| 

visibility,  and  sun  glare  during  the  le 

watch. 

During  helicojiter  transfers  to  and  h" 
Iroiii  the  drill  rig,  PSOs  will  observe  and  w 
record  marine  mammal  sightings  d, 

according  to  a  standardized  jirotocol.  in 


PSO.s  may  use  a  laser  rangefinder  to 
’  tu.st  and  improve  their  abilities  for 

visnally  estimating  distances  to  objects 
111  tile  water.  Howe\’er.  previous 
experience  showed  that  a  Cila.ss  1  eve- 
lii:  .safe  device  was  not  able  to  measure 
1  distances  to  .seals  more  than  about  2:30 
-s-  II  (70  111)  away.  'J'he  device  was  verv 
ii.selul  in  improving  the  di.stance  ' 

;  (istimation  abilities  of  the  oh.servers  at 
( h.stances  iij)  to  about  1008  ft  (000  in)— 
the  niaximum  range  at  which  the  device 
could  measure  distances  to  liighlv 
reflective  objects  such  as  other  vessels. 
Iiunans  oh.serving  objects  of  niore-or- 
lu.ss  known  size  via  a  .standard 
s  observation  protocol,  in  this  case  from 
-  a  standard  height  above  water,  (luicklv 
liecome  able  to  estimate  distances 
I  within  about  ±20%  when  given 
immediate  feedback  about  actual 
di.stances  during  training. 

(2)  Acoustic  Monitoring 

1  Sound  levels  from  drilling  activities 
and  ve.s.sels  are  exjiected  to  varv 
siguificantly  with  time  due  to  variations 
111  tfie  operations  and  the  different  tviies 
of  (Kiuijmient  u.sed  at  different  times 
oiihoard  the  (h  ill  rig.  The  goals  of  the 
project-specific  acoustic  monitorino 
program  are  to  (1)  Quantifv  the  ah.sl^lute 
-sound  levels  produced  by  drilling  and 
f()  monitor  their  variations  with  time, 
distance  and  direction  from  the  drill  rig- 
pi  measure  the  .sound  levels  iiroduced 
liv  ve.s.sels  ojierating  in  suiiport  of 
drilling  open, tion.s;  (:t)  measure  .sounds 
from  VSP  data  acijuisition  runs:  and  (4) 
(ptect  vocalization  of  marine  niammals 
fo  accomplish  the.se  goals, 
implementation  of  autonomous 
iiionitoring  using  liottom-founded 
acoustic  recorders  is  propo.sed  during 
uxploration  drilling. 

f-(31  projioses  that  monitoring  of 
■sound  levels  from  drilling  and  ve.ssel 
activities,  as  well  as  from  the  VSP 
airguns,  will  occur  on  a  continuous 
liasis  throughout  the  entire  drilling 
.sea.son  with  a  .set  of  hottoni-founded 
acoustic  recorders.  At  least  four 
recorders  will  he  deploved  on  the 
-seafloor  at  distances  of  approxiniatelv 
0  -31  mi  (()..'-j  km).  0.82  mi  (1  km).  2..'!  mi 
(4  km),  and  8.2  mi  (to  km)  from  the  drill 
ng.  1  he  liottom-founded  recorders  will 
1)0  set  to  record  at  a  sainjile  rate  of  18 
(11  .32  kilohertz  (kHz),  providing  useful 
acoustic  handwidth  to  8  or  18  kHz. 
(-alihrated  reference  hydrophones  will 
he  used  for  the  measurements,  capable 
of  measuring  absolute  hroadhand  sound 
loveks  between  00  and  200  (113  re  pl% 
mis.  The  deployment  of  the  liottom- 
founded  acou.stic  Iiionitoring  (uiuipnient 
will  occur  just  prior  to  iilacement  of  the 
drill  rig  at  the  locatioiijs)  where  HOP 
intends  to  drill  an  exploration  well. 
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.After  tin;  first  VSP  data  a(;(]uisition  run. 
the  niconiers  will  lx;  retrieved  and  the 
data  downloaded.  Recorders  will  then 
Im!  deployed  again  and  will  remain  in 
j)la(:e  until  completion  t)f  all  drilling 
activities.  The  three  main  objectives  of 
the  hottom-foimded  antonomons 
hydrophones  are:  (1)  Provide  long 
duration  recordings  caj)lnring  .sound 
levels  of  all  operations  performed  at  the 
drill  rig  and  of  all  vessel  movements  in 
the  vicinity  through  post-sea.son 
analyses;  (2)  calcnlate  source  levels,  and 
distances  to  .sound  hn  els  of  KiO  dB  and 
120  (IB  re  IpPa  rms  from  drilling 
activities  and  vessels  supporting  the 
drill  rig  and  distances  to  KU)  dB  from 
VSP  airgnn  sounds:  and  (3)  record 
marine  mammal  vocalizations  during 
the  drilling  season  to  he  compared  with 
visual  observations  during  post-season 
analyses. 

Additional  details  on  data  analysis  for 
the  tyiies  of  monitoring  (hiscrihed  h(!re 
(i.e..  visual  PSO  and  acoustic)  can  he 
found  in  the  4MP  in  (lOP's  apjjlication 
{s(H!  ADDRESSES). 

Monitoriii}’  Plan  P(u^r  Jiaviaw 

The  MMPA  re(|nires  that  monitoring 
plans  he  independently  ])e(!r  reviewed 
‘‘wh(!re  the  proposed  activity  may  affect 
the  availability  of  a  species  or  stock  for 
taking  for  subsistence  nscis"  (Ki  U..S.(k 
1371(a)(.'j)(D)(ii)(lll)).  Regarding  this 
nupiirement.  NMFS'  im])tementing 
nigidalions  slate.  "Hijon  receipt  of  a 
comphde  monitoring  plan,  and  at  its 
discretion.  INMF.Sj  will  either  sid)mit 
the  plan  to  members  of  a  ])(!er  nn  iew 
panel  for  revicnv  or  within  (it)  days  of 
receipt  of  the  j)ropo.sed  monitoring  plan, 
schedule  a  workshop  to  review  the 
plan"  {.')()  CFR  21().l()8(d)). 

NMFS  convemnl  an  indepemhmt  peer 
review  |)anel.  ctmipri.sed  of  (ixperts  in 
the  fields  of  marine  mammal  ecologv 
and  nnderwat(!r  acoustics,  to  rtwienv 
(X)P's  4MP  for  Offshore  Exj)loration 
Drilling  in  the  Devils  Paw  Prosp(x:l. 
Chukchi  Sea.  Alaska.  'I'he  ])anel  m(!t  on 
jannary  8-9.  2013.  NMFS  anticipates 
receipt  of  the  panel’s  report  containing 
their  r(!commendation.s  on  the  4MP 
shortlv.  NMF.S  will  consichir  all 
njcommendations  made  by  the  j)anel. 
incorporate  appro])nate  changes  into  the 
monitoring  nupiinanents  of  the  IHA  (if 
issimd).  and  publish  the  panel’s  findings 
and  iHJCommendalions  in  the  final  IHA 
notice  of  issuance  or  denial  document. 

I{(f})()rtin<>  Measures 

(1)  Sound  Sonrc(!  Verification  and 
(iharactcirization  Report 

(X)P  will  he  recpiired  to  submit  a 
report  of  the  acoustic  monitoring  resnlts 
noting  the  .source  levels  and  received 


levels  (in  10  dB  increments  down  to  120 
(IB)  from  the  jack-np  rig.  support  ve.ssels 
(akso  while  in  DP  mode),  and  of  the  V.SP 
airgnn  array.  Additional  information  to 
he  iHjported  is  contained  in  (’.(IP’s  4MP. 
Initial  imiasnrements  nuisl  he  |)r()vi(led 
to  NMFS  within  120  hr  of  collection  and 
analysis  of  iho.se  data.  This  rej)ort  will 
specify  the  distances  of  the  exclusion 
zones  that  were  a(l()pt(Ki  for  the  V.SP 
data  ac(iinsilion  rims.  Prior  to 
(:om])letion  of  these  measurements.  COP 
will  n.se  the  radii  outlined  in  their 
application  and  elsewhere  in  this 
document. 

(2)  Technical  Re|)()rt.s 

The  re.snlts  of  COP’s  2014  Chukchi 
Sea  exploratory  drilling  monitoring 
program  (i.e.,  v(issel-l)ased,  aerial,  and 
acoustic)  will  he  presented  in  the  "OO- 
day”  and  Final  Technical  rejiorls.  as 
ixupiired  by  NMFS  under  the  propo.sed 
IHA.  (X)P  proposes  that  the  Technical 
Reports  will  include;  (1)  .Summaries  of 
monitoring  effort  (e.g.,  total  hours  of 
effort  for  rig-hased  observations  or 
oh.servations  from  the  ice  management 
ve.ssel  when  stationary  and  total 
kilometer  of  effort  for  non-stationary 
ve.ssel-hased  observations):  (2)  effective 
area  of  observation  and  marine  mammal 
distrihntion  through  study  ])erio(l 
(accounting  for  .sea  state  and  other 
factors  affecting  visibility  and 
detectability  of  marine  mammals);  (3) 
analyses  of  the  effects  of  various  factors 
influencing  detectability  of  marine 
mammals  (e.g.,  sea  state,  nnmher  of 
oh.servers,  and  fog/glare);  (4)  species 
comjjosition,  occurrence,  and 
distribution  of  marine  mammal 
sightings,  including  date,  nnmhers.  age/ 
size/gender  categori((s  (if  determinable), 
groii])  sizes,  and  ice  cover;  (.'5)  sighting 
rates  of  marine  mammals  during  jjeriods 
with  and  without  drilling  activities  (and 
other  variables  that  could  affect 
detectability);  (ti)  initial  sighting 
distances  and  clo.sest  point  of  apjnoach 
versus  drilling  state;  (7)  ol),serve(l 
behaviors  and  tyjies  of  movements 
versus  drilling  state;  (8)  nnmhers  of 
sightings/individnals  .seen  versus 
drilling  state:  (tt)  distrihntion  around  the 
drill  rig  and  support  vessels  v(!r.sns 
drilling  state;  and  (10)  estimates  of  take 
by  haras.sment. 

The  initial  technical  rejiort  is  due  to 
NMF.S  within  00  days  of  the  coinjiletion 
of  (X)P’s  (Xuikchi  .Sea  exploratory 
drilling  program.  'I’he  “OO-day’’  report 
will  he  subject  to  review  and  comment 
by  NMF.S.  Any  ((^commendations  made 
by  NMF.S  must  he  addressed  in  the  final 
re])()rt  prior  to  acce])tance  by  NMF.S. 


(3)  Notification  of  Injured  or  Dead 
Marine  Mammals 

COP  will  he  re(inire(l  to  notify  NMFS’ 
Office  of  Protected  Resources  and 
NMF.S’  .Stranding  Network  of  anv 
sighting  of  an  injured  or  dead  marine 
mammal.  Based  on  different 
circumstances.  (X)P  may  or  may  not  he 
re(|nire(l  to  stoji  operations  njion  such  a 
sighting.  (X)P  will  provide  NMIAS  with 
the  species  or  description  of  the 
animal(.s),  the  condition  of  the  animal(.s) 
(including  carcass  condition  if  the 
animal  is  dead),  location,  time  of  first 
discovery,  oh.served  behaviors  (if  alive), 
and  photo  or  video  (if  available).  The 
specific  language  describing  what  COP 
nni.sl  do  njion  sighting  a  dead  or  injured 
marine  mammal  can  he  found  in  the 
“Proposed  Incidental  Haras.sment 
Authorization”  section  of  this 
document. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  "hara.ssment’’  as:  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  .stock  in  the 
wild  lEevel  A  hara.ssment  j;  or  (ii)  has 
the  ijotential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  (ii.sru])tion  of  behavioral 
])atterns.  including,  hut  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  ILevel  B 
hara.ssment  j.  Onlv  take  by  Level  B 
behavioral  harassment  is  anticijiated  as 
a  result  of  the  jiropo.sed  drilling 
program.  Noise  propagation  from  the 
drill  rig.  associated  .suj)p()rt  ve.ssels  in 
DP  mode,  and  the  airgnn  array  are 
expected  to  harass,  through  behavioral 
disturbance,  affected  marine  mammal 
species  or  stocks.  Additional 
disturbance  to  marine  mammals  may 
result  from  aircraft  overflights  and 
visual  disturbance  of  the  drill  rig  or 
supjxirt  vessels.  However,  based  on  the 
llight  paths  and  altitude,  impacts  from 
aircraft  operations  are  antieijiated  to  he 
localized  and  minimal  in  nature. 

'fhe  full  suite  of  potential  inijiacts  to 
marine  mammals  from  various 
industrial  activities  was  described  in 
detail  in  the  “Potential  hiffects  of  the 
.Specified  Activity  on  Marine  Mammals" 
.section  found  earlier  in  this  document. 
The  ])otential  effects  of  sound  from  the 
|)rop()sed  exploratory  drilling  jirogram 
might  include  one  or  more  of  the 
following:  tolerance:  masking  of  natural 
sounds;  behavioral  disturbance:  non- 
anditory  i)hy.sical  effects;  and,  at  least  in 
theory,  temporary  or  permanent  hearing 
impairment  (Richard.son  at  al.,  lOO.Ih). 
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As  discussed  earlier  in  this  document, 
NMFS  estimates  that  (X)P’s  activities 
will  mo.st  likely  result  in  hehavioral 
disturbance,  including  avoidance  of  the 
ensonified  area  or  changes  in  speed, 
dir(!ction,  and/or  diving  profile  of  one  or 
more  marine  mammals.  For  reasons 
discussed  prcndonsly  in  this  document, 
hearing  impairment  (T'rS  and  FTS)  is 
highly  unlikely  to  oc:cur  based  on  the 
fact  that  mo.st  of  the  (Kpiiinnent  to  h(! 
used  during  COF's  proposed  drilling 
program  do(!s  not  have  source  levels 
high  enough  to  elicit  even  mild  TTS 
and/or  the  fact  that  ccu'tain  sj)ecies  are 
expected  to  avoid  the  en.sonified  areas 
close  to  the  oj)erations.  Additionally, 
non-auditory  physiological  effects  are 
anticipated  to  he  minor,  if  any  would 
occur  at  all.  Finally,  ha.sed  on  the 
jjroposed  mitigation  and  monitoring 
measures  de.scrihed  earlier  in  this 
document  and  the  fact  that  the  source 
level  for  the  drill  rig  is  estimated  to  he 
Indow  170  (IH  re  1  pFa  (rms),  no  injury 
or  mortality  of  marine  mammals  is 
antici])ated  as  a  result  of  (X)F’s 
])roposed  exj)loratorv  drilling  program. 

For  continuous  .sounds,  such  as  those 
produced  by  drilling  oj)erations  and 
during  DF,  NMFS  us(;.s  a  received  level 
of  12()-dH  (rms)  to  indicate  the  on.sc't  of 
h(!vel  H  hara.ssmenl.  For  impulsive! 
.sounds,  such  as  those  produced  by  the 
airgun  arrav  during  the  VSF  survevs. 
NMF.S  uses  a  receiveul  level  of  lOO-dH 
(rms)  to  indicate  the  on.set  of  Level  B 
harassment.  (X)F  provided  calculations 
for  the  120-ell5  isoj)lelhs  jjroduced  by 
the  jack-up  rig  and  the  support  ve.ssels 
in  DF  and  then  useel  those  iso])leth.s  to 
estimate  takes  by  harassment. 
Additionally,  (X)F  provided 
calculations  for  the  16U-dB  isopleth 
produced  by  the  airgun  array  and  then 
used  that  isopleth  to  estimate  takes  by 
harassment.  fXlF  jjrovides  a  full 
descri])tion  of  the  methodology  u.sed  to 
estimate  takes  by  harassment  in  its  IHA 
application  (see  ADDRESSES),  which  is 
akso  provided  in  the  following  .sections. 

(X)F  has  recpiested  authorization  to 
take  howhead,  gray,  fin,  humpback, 
minke.  killer,  and  beluga  whales,  harbor 
])orpoi.se,  and  ringed,  spotted,  bearded, 
and  ribbon  seals  incidental  to 
ex])loration  drilling,  .sn])))ort  vessels 
operating  in  DF  mode,  ice  management, 
and  VSF  activities. 

(X)F’s  densitv  estimates  are  ha.sed  on 
the  best  available  ])eer  reviewed 
scientilu;  data,  when  available.  In  ca.ses 
where  the  best  available  data  were 
c;ollected  in  regions,  habitats,  or  seasons 
that  differ  from  the  ])ro])osed  survev 
activities,  adjustments  to  reported 
])opulation  or  density  estimates  were 
made  to  account  for  these  differences 
insofar  as  iJossihle.  In  ca.ses  where  the 


best  available  ])(!er  reviewed  data  were 
based  on  data  from  more  than  a  decade 
old,  moH!  recent  information  was  used. 
Species  abundance  information  in  the 
northeastern  CXuikchi  Sea  from  the 
2()()8-2{)l()  (X)MIDA  (now  referred  to  as 
ASAMM)  marine  mammal  aerial 
surveys  ((ilarke  and  Ferguson,  20 10: 
Clarke  e/  al..  2011)  and  the  2008-2010 
vessel-based  C;hukc:hi  Sea 
Environmental  Studies  Frogram  (CSESF; 
Aerts  at  (il.,  2011)  contain  current 
knowledge  of  some  whale  and  seal 
sp(!cie,s.  The  data  from  the  (XIMIDA 
aerial  survey  have  undergone  several 
reviews,  so  although  not  officially  j)eer 
r(!view(!d,  these  recent  ahundance  and 
distribution  data  were  determined  to  he 
more  representative  than  older  peer 
reviewed  publications  for  howhead  and 
gray  whales.  'Flu!  CSESF  data  are  as  of 
yet  preliminary  .so  are  ])re.sently  only 
u.sed  as  a  compari.son  to  availalde  peer 
review(!d  data,  unless  no  other 
information  was  available.  In  tho.se 
cases  the  CSESF  data  were  u.sed  to 
e.stimate  (hiusities.  After  reviewing  the 
density  estimates,  NMFS  determined 
that  the  data  u.sed  an!  appropriate. 

Becau.se  mo.st  cetacean  sp(!cie.s  show  a 
distinct  seasonal  distrihntion.  densitv 
e.stimates  for  tlu!  northeastern  Chukchi 
S(!a  have  been  derived  for  two  liiiu! 
periods:  tlu!  summer  period  (covca  ing 
July  and  August)  and  the  fall  ])eriod 
(covering  Sei)temher  and  (Ictoher). 
Animal  densities  encountered  in  the 
Chukchi  S(!a  during  both  of  these  time 
])eriods  will  further  depend  on  the 
pres(!nce  of  ice.  Howev(!r,  if  ice  is 
present  close  to  the  project  area,  drilling 
operations  will  not  start  or  will  he 
halted,  so  cetacean  densities  related  to 
ice  conditions  are  not  included  in  (X)F's 
IHA  a])plication.  Finni])ed  species  in 
the  Chukchi  Sea  do  not  .show  a  distinct 
seasonal  distribution  during  the  period 
)uly-(3ctoher  (Aerts  el  al..  2011)  and  as 
such  density  e.stimates  derived  for  seal 
species  are  u.sed  for  both  the  summer 
and  fall  periods. 

Some  .sources  from  which  densities 
were  u.sed  include  correction  factors  to 
acc;onnt  for  percejition  and  availahilitv 
bias  in  the  r(!ported  densities. 

Ferc(!ption  bias  is  associated  with 
diminishing  probability  of  sighting  with 
incrtxising  lateral  distance  from  the 
trackline,  where  an  animal  is  pre.sent  at 
the  surface!  hut  could  he  mis.sed. 
Availability  bias  relers  to  the  fact  that 
th(!  animal  might  he  i)re.sent  hut  is  not 
available  al  the  surface.  In  ca.ses  where 
correction  fac:tor.s  wen!  not  included  in 
the  re])orled  densities,  the  bcxsl  available 
correction  factors  were  a])pli(!d. 

To  account  for  variability  in  marine 
mammal  presence,  (X)F  derived 
maximum  densitv  estimates  were  in 


addition  to  average  density  e.stimates. 
Except  when!  si)ecifically  noted,  the 
maximum  estimates  have  b(!en 
calculated  as  double  the  average 
estimates.  (X)F  determined  that  this 
factor  was  large  (!nough  to  allow  for 
chance  encounters  with  unexpected 
large  grou]).s  of  animals  or  for  overall 
higher  densities  than  expected.  'I’ahh!  8 
in  (X)F's  IHA  application  indicates  that 
the  "average  estimate"  for  hnmphack. 
fin.  mink(!.  and  killer  whales  is  either 
zero  or  one.  Additionallv.  Table  8  in  the 
application  indicates  that  the  “average 
estimate"  for  harbor  porpoi.se  and 
beluga  whales  is  low.  Therefore,  to 
account  for  the  fact  that  the.se  species 
listed  as  being  potentially  taken  hv 
hara.ssment  in  this  document  may  occur 
in  CXIF's  propo.sed  drilling  sites  during 
active  operations.  NMFS  either  u.sed  the 
“maximum  estimates"  or  made  an 
estimate  ha.sed  on  typical  group  size  for 
a  particular  species. 

Estimated  densities  of  marine 
mammals  in  the  Chukchi  Sea  project 
area  during  the  summer  (July-August) 
and  fall  (Septemher-Octoher)  j)(!riods 
are  ])re.sent(!d  in  Table  4  in  (X)F's 
application  and  Table  1  h(!r(!. 
Descri])tion.s  of  the  individual  densitv 
e.stimates  shown  in  the  tables  an! 
pre.s(!nted  next. 

(Jetdcean  Densities 

Eight  cetacean  species  ari!  known  to 
occur  ill  the  northiuistern  Chukchi  Sea. 
Of  lhe.se,  howhead.  beluga,  gray,  and 
killer  whales  and  harbor  porpoi.se  are 
likely  to  he  encountered  in  tlu!  propo.sed 
])roject  area.  Fin.  humphack,  and  minke 
whales  may  occur  hut  likely  in  lower 
numbers  than  the  other  cetacean 
species. 

(1)  Beluga  Whales 

Summer  densities  of  belugas  in 
offshore  waters  of  the  (diukchi  Sea  are 
exi)ec;ted  to  he  low,  with  higher 
ilensities  at  the  ice-margin  and  in 
nearshore  areas.  Aerial  surveys  have 
n!Corded  few  belugas  in  the  offshore 
(Xuikchi  Sea  during  the  summer  months 
(Moore  et  (iL.  20001)).  COMIDA  aerial 
surveys  llown  in  2008,  200t),  and  2010 
reportiul  a  total  of  733  beluga  sightings 
during  >32.202  mi  (.'ll  ,824  km)  of  on- 
transect  effort,  resulting  in  0.0141 
beluga  whal(!S  jier  km  ((Xarke  et  al., 
2011).  Belugas  were  seen  everv  month 
(!xcej)t  September,  with  mo.st  sightings 
in  July. 

There  was  one  sighting  of  nearly  300 
h(!lngas  nearshore  between  Wainwright 
and  Icy  (iaj)e  in  2009.  and  several 
hundred  belugas  wen!  sighted  in  Elson 
Lagoon,  ea.st  of  Ft.  Barrow  in  2010. 
Ciioup  size  ranged  from  1  to  480 
individuals.  Highest  sighting  rate  per 
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depth  zone  was  in  shallow  water  (<  1  l.'i 
ft  l3.'i  ml  (l(;pth),  which  was  likely  due 
to  the  large  groups  described  above.  No 
Induga  whales  were  sighted  during  lh(! 
2008-201 0  vessel-ha.sed  marine 
mammal  (iSF.SF  surveys  that  covenul 
th(!  Diwils  Paw  prosp(;ct  and  two  other 
l(!ase  areas  in  the  northeastern  (ihukchi 
,Si!a  (Hrueggeman  at  al..  200t>l).  2010; 
Aerts  at  al..  201 1 ).  .Some  beluga 
vocalizijtions  wim;  detected  in  Octolxu’ 
2000  around  Harrow  and  in  the  Burger 
hiase  area  by  acoustic  nicorders 
deployed  as  part  of  the  (kSfvSP  ])rogram. 
hut  none  in  the  Devils  Paw  pros|)(;ct 
(Delarue  at  <il..  2011).  Also,  no  Induga 
sightings  were  rej)orted  during  >1 1 .18.') 
mi  (18.000  km)  of  vessel-based  effort  in 
good  visibility  conditions  during  2006- 
2008  industry  operations  in  the 
northea.stern  (ihukchi  Sea  (llalev  at  al.. 
2010). 

The  CXIMIDA  aerial  survey  summer 
and  fall  data  ((ilarke  at  (iL.  2011)  wen; 
used  to  calculate  tixpected  average 
densities  in  the  Devils  Paw  prospcuit. 
B(!caus(!  the  niportcul  densities  (Whahis 
Per  Unit  Fffort)  are  not  corrected  for 
perc(!ption  or  availahilitv  bias,  a  1(0) 
value  of  2.841  and  g(0)  value!  of  0..')8 
from  Harwood  at  (il.  (lOtHi)  w(!re  a])plied 
to  arrive  at  (‘stimated  correictiid 
densiti(!s.  using  the  et|uation  from 
Huckland  at  al.  (2001).  In  the  months 
Inly  and  August,  two  on-lran.s(!ct  beluga 
sightings  of  five  animals  were  ohserveid 
in  water  depths  of  1 18-164  ft  (Xti-.IO  m) 
along  7.447  mi  (11.08.')  km)  line 
transect.  After  applying  the  correction 
factors  mentioned  above,  this  resulted 
in  a  densitv  of  0.0010  whales/km- 
(Tabl(!  4  in  (XlP’s  application  and  Table 
1  here).  The  three  on-transect  beluga 
sightings  of  six  animals  recorded  in  the 
j)(!riod  September-October  along  6.236 
mi  (10.036  km)  effort  resultcul  in  a 
corrected  density  of  0.001.')  whales/km-. 

The  ah.sence  of  any  b(!luga  sightings 
during  the  2008-2010  (kSESP  marine 
mammal  research  (Hrueggeman  at  al.. 
20001).  2010:  Aerts  at  al..  2011).  the 
2006-2008  indu.stry  programs  (Haley  at 
al..  2010),  and  the  low  number  of 
acoustic  iletections  in  the  vicinitv  of  the 
j)roject  area  (Delarue  at  al..  2011).  are 
con.sist(!ut  with  the  relative  low  summer 
and  fall  densities  in  water  depths  of 
118-164  ft  (36-.')0  m)  as  calculated  with 
the  (X)MIDA  aerial  survew  data. 

(2)  Howhead  Whales 

Most  howhead  whales  that  will  b(! 
ob.served  in  the  northeastern  Uhukchi 
.Sea  are  eitluir  migrating  north  to  feeding 
grounds  in  the  (uistern  Beaufort  .Sea 
during  spring  (prior  to  the  start  of  (X)P’s 
proposed  activities),  or  migrating  south 
to  tluiir  wintering  grounds  in  the  Bering 
.Sea  during  the  fall.  By  )uly.  most 


l)owh(!ad  whahis  have  pa.s.siid  Point 
Barrow,  although  some  have;  been 
visually  and  acoustically  detected 
during  the  (!ntir(!  summer  in  low 
numbers  iu  tlu!  northea.stern  ('.hukchi 
.S(!a  (Moore  at  al..  201 0;  Thomas  at  al.. 
2010;  Quakenhush  at  al..  2010:  (darkc! 
and  Ibirguson.  in  |)rep.).  Bowheads  ar(! 
mori!  wid(!lv  scattered  in  tlu! 
nortluiastern  Uhukchi  .Scia  during  the  fall 
migration  but  gcimiially  keiip  an  offshon! 
route.  During  aerial  surveys  in  tlu! 
(X)MIDA  ar(!a  from  1 082-^1  <)‘)1  and 
2008-2010,  a  total  of  88  on-effort 
sightings  of  121  howhead  whales  w(!re 
observcnl.  Howhead  whales  W(!r(!  seen  in 
all  months  from  )une  to  October,  with 
the  gr(!ate.st  number  of  sightings 
occurring  in  October  (Olarke  at  al..  2011: 
Clarke  and  Ferguson,  in  i)r(!]).). 

.Similarly,  howhead  whales  were  sighted 
in  )uly-August  during  nearshon!  aiirial 
survews  conducted  in  2006-2008  in  the 
northea.stern  (Xiukchi  .Sea  but  with 
incr(!asing  numh(!r  of  sightings  in 
.Sei)t(!mh(!r  and  Octot)(!r  ('fhomas  at  al.. 
2010).  Ves.s(!l-ba.sed  C.SE.SP  marine 
mammal  surveys  conductetl  in  D(!vils 
Paw  pro,sp(!ct  and  two  oth(!r  hxi.se  areas 
in  tlu!  north(!ast(!rn  Chukchi  .S(!a 
recorded  a  total  of  40  sightings  of  .'It) 
animals  during  2008-2010  with  all  but 
oiu!  sighting  in  Octob(!r  (Brueggiiman  at 
al..  200t),  2010:  Aerts  at  al..  2011). 

The  estimate!  of  summer  and  fall 
he)whi!ail  whale  d(!u.sitv  in  the  (Xiukchi 
.Sea  was  calculated  using  tlu!  2008-2010 
(X)MIDA  a(!rial  survew  data  (Clarke  and 
F(!rguson,  in  ])r(!]).).  No  bowluuid  whah!s 
were  sighted  during  the  7.447  mi 
(11,t)8.')  km)  of  survev  (!ffort  in  wat(!rs  of 
118-164  ft  (36-.')0  m)  during  julv- 
Augu.st.  However,  for  densitv  (!.stimat(!s 
in  this  lllA.  (X)P  assumed  there  was  one 
sighting  of  one  howhead.  To  improve 
the  understanding  of  what  factors 
significantly  affect  howhead  whale 
detections  from  aerial  surveys,  a 
distance  detection  function  was 
estimated  using  2.')  yixirs  of  a(!rial  line 
tran.sect  surviws  in  the  Bering,  (ihiikchi 
and  Beaufort  .Seas  (C.ivens  at  al..  2010). 
Becau.se  the  correction  factor  from  this 
study  is  lower  than  tlu!  estimates  by 
'riiomas  at  al.  (2002).  (XIP  uscul  tlu! 
higher  values  to  (\stimate  densities  for 
the  |)urpo.se  of  this  IHA.  VVlnm  a])])lving 
a  1(0)  value  of  2  and  a  g(0)  value  of  0.07 
from  Thomas  at  al.  (2002),  the  summer 
density  was  (!.stimat(!d  to  be  0.0012 
whal(!.s/km“  (Table  4  in  (X)P’.s 
ap])lication  and  Table  1  here).  (Xarke 
and  F(!rguson  (in  prep.)  r(!ported  14 
sightings  of  15  imlividuals  during  6.236 
mi  (10.036  km)  of  on  tran.s(!ct  aerial 
survey  effort  in  .September  and  October 
2008-2010.  Ai)])lying  the  same  f(0)  and 
g(0)  values  as  for  the  summer  density 


estimate,  the  howhead  density  e.stimate 
for  the  fall  is  0.0214  whales/km-  (Table 
4  in  (X)P’s  application  and  Table  1 
lu!re).  A  total  of  36  on-trans(!ct  sightings 
of  55  bowh(!ad.s  w(!r(!  ob.served  along 
8,1  ()0  mi  (13,146  km)  trans(!ct  effort 
during  tlu!  v(!s.sel-has(!d  (kSE.SP  mariiK! 
mammal  surveys  in  .Se])t(!ml)(!r  and 
Octohi!!'.  Ai)])lying  the  .same  corri!ction 
factors  as  above  r(!.sulted  in  a  corrected 
l)owlu!ad  d(!n.sity  of  0.0508  whales/km-. 
This  high  density  coincided  with  a  p(!ak 
in  whal(!  migration  the  first  we(!k  of 
()ctol)(!r.  which  was  also  apparent  on 
tlu!  acoustic  r(!cord.s  (D(!larue  at  al.. 

2011).  Although  noiK!  of  these  sightings 
were  in  the  D(!vils  Paw  prospect,  the 
maximum  fall  howhead  density  e.stimate 
has  been  calculated  as  tripli!  tlu!  av(!rage 
(!.stimate.s.  to  cover  for  such  migration 
pi!ak.s. 

(3)  (bay  Whales 

(b  av  whale  d(!n.sitie.s  are  expected  to 
1m!  highest  in  mxirshon!  areas  during  the 
summ{!r  months  with  d(!crea.sing 
numh(!r.s  in  the  fall.  Moore  at  al.  (20001)) 
r(!i)ort(!d  a  .scatt(!r(!d  distribution  of  gray 
whal(!s  g(!nerally  limited  to  mnirshort! 
ar(!a.s  wh(!re  most  whales  were!  ol)serv(!d 
in  wat(!r  l(!.ss  than  115  ft  (35  m)  dee]). 
Nearshore  aerial  surv(!vs  along  the 
(Ihukchi  coast  al.so  reported  substantial 
declines  in  the  sighting  rates  of  grav 
whales  in  the  fall  (Thomas  e/  al..  2010). 
The  average  oi)en-water  summer  and 
fall  densities  ])resented  in  'Table  4  in 
(]()P'.s  a])plication  and  'Table  1  here 
were  calculated  from  the  2008-2010 
(X)MIDA  aerial  survey  data  (Ularke  and 
T’erguson.  in  ])rep.).  'The  summer  data 
for  water  depths  118-164  ft  (36-50  m) 
included  54  sightings  of  73  individuals 
during  7,447  mi  (11,085  km)  of  on- 
transect  effort.  Aj)i)lying  the  correction 
factors  f(0)  =  2.40  and  g(0)  =  0.‘)5 
(Forney  and  Barlow.  1008  'Table  1. 
based  on  aerial  survey  data)  resulted  in 
a  summer  density  of  0.0080  whales/knU 
('Table  4  in  ("OP's  application  and  'Table 
1  here).  'The  number  of  gray  whale 
sightings  in  the  offshore  study  areas 
during  the  2008-2010  (kSE.SP  marine 
mammal  survey  were  limited  in  )uly 
and  August;  eight  sightings  of  nine 
animals  along  4.223  mi  (6.7t)6  km)  on- 
transect  effort.  Most  of  these  animals 
were  observed  nearshore  of  Wainwright 
(Hrueggeman  at  al..  2000,  2010;  Aerts  at 
al..  201 1 )  and  oidv  two  sightings  of 
three  animals  were  recorded  in  the 
Devils  Paw  Prospect.  Densities  from 
ves.sel  based  surveys  in  the  (ihukchi  .Sea 
during  iion-seismic  ])eriods  and 
locations  in  )ulv  and  August  of  2006- 
2008  (Haley  at  al..  2010)  ranged  from 
0.0021  to  0.0080  whales/km-  with  a 
maxinnun  05  percent  (il  of  0.0336. 
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Jn  till!  fall,  ..ray  whalos  iiiiiv  1)0 
(lispor-sod  nioro  widolv  Ihrouoh  tho 

)01),  (Jarko  and  l-oron.son,  in  prop.), 

I  Ilf  ovorall  don.sitios  aro  likolv  to  bo 
docroa.sing  a.s  fho  wlialo.s  bogin 
niigraling  .sonib.  Tbo  avorago  fall 
don, sit V  \va,s  cahailatod  from  l.'5  sigbtiims 
ho  iltiring  (i.2:Pi  mi 

tin.thh  km)  of  on-tran.soct  offmt  in 

wator11«-in4rt(2n-.r,o,n)cloopdnring 

Soiitombor  and  Ootobor  (Clarko  and  ^ 
ffOhllur'tm  "’ll  «iin() 

f  0)  and  gfo)  valnos  as  for  tho  snmmor 
(U^msity.  rosiiltod  in  ().()()2,'-)  wbalo.s/km^ 
(Tablo  4  in  a31’\s  a])j))i(;ation  and  Tablo 
1  lioro).  During  tbo  CSlvSP  survov  in 
Snidombor  and  Ocdobor.  2.'-)  gray  u-halo 
•sightings  ol  :tfi  individuals  woro 
ob.sorvod  along  8.1  (it)  mi  (i;i,i4(i  km)  of 
ou-trausoot  offort,  rosultiug  in  an 
uuoorrocfod  dousity  of  ().()()27  whalos/ 

,  111“-  Most  of  thoso  whalos  wore 
bowovor.  obsorvod  noarshoro  of 
Uauiwnglit  (within  .T1  mi  l.'io  km  I  from 
i(.  coast)  and  nono  in  tho  Dovils  Daw 
lospoct.  Don.sitios  from  vossol  basod 
snrvoysin  tho  Clink, ;hi  Soa  during  non- 
■soisinu;  jioriods  and  locations  in  Jiilv 
and  August  ot  2()()(i-2()()8  (Halov  at  uL. 

)  ranged  from  ().0()2(i  to  0.0042 

(T()277  (1  of 
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(4)  1  farbor  Dorj)oiso 

Distribution  and  abnndanco  data  of 
harbor  pm-pni.so  woro  very  limitod  prior 
to  200(,.  and  pro.sonco  of  tho  harbor 
porpoiso  was  oxpo,;tod  to  bo  vorv  low  in 
flu;  nortboastorn  Cluikcbi  Soa 
•Shirting  in  200(i.  sovoral  vos.sol-basod 
iiniinmal  ob.sorvor  iirograms  took 
placo  in  tho  northoa.storn  Ciluikcbi  Soa 
as  i)art  of  soismic  and  shallow  hazard 
si.ryoy  monitoring  and  mitigation  plans 

(Halov  o/o/..  2010).  During  thoso 

snrvoys.  .'17  sightings  of  (ii  harbor 
porpoisos  woro  rojjortod.  Throo  on- 
tran.soct  sightings  of  sovon  harbor 
liorjioisos  woro  ob.sorvod  in  tho  Dovils 
1  iivv  |.,OS|K,,,t  i„ 

.22.)  nil  liin)  11/  (>n-i|.inison|  ,,(/„, ■/ 

'il■^llsll,„c.SI;,S/•^„•,rillo„l„lnmal 

.sumiv.i.  No  llnrboi  porpoi.snsivnn, 


211(1.1.  201(1;  Anris  „/  2011).  (:o|i  nsnd 

. . 

d  nsitios  for  tho  pnrpo.so  of  this  IHA. 

U!  nncorroctod  avorago  donsitv  for  tho 
•sninmor  ha, sod  f)n  tho  throo  voar  CSESl’ 
data  IS  O.OOio  porpoisos/km-  (Tablo  4  in 

vS  (,01  s  application  ami 'I’ablo  1  boro)  As 

''/:‘">il)arison.  snmmor  donsitv  osfimaftis 
liom  2()()(j-2()()8  inarino  mammal 
4  monitoring  and  mitigation  programs 
(luring  non-soi.sinic  periods  ranged  from 
n.()()()8  to  O.OOl.'i  animaks/km^  with  a 
inaxnnnm  O.'')  porconi  Cl  of  0.()()7,) 
animaks/km-  (Halov  at  al..  2010) 

’  A.ssinning  that  one  sighting  of  one 
animal  would  have  hoon  ohsorvod  along 

H.IM  1111(1.1.140  km)  tramsoct  offort 

J  uniig  the  2008-2010  CSESP  snrvovs  in 
t  H-  tall,  the  avorago  nncorroctod  fhll 

4  hi  r’^)’  Porpoisos/kni^  (Table 

4  iii  COPsappbcati,m  and  Tablo  1 
Imro).  Harbor  jiorjioi.so  donsifios 
ra:(.i  (lnil  rlnrins  lH.n..,ni.si„i,;  |,„ri,„l.s  /„ 
lie  fall  months  of  2000-2008  ram.od 
ln.iii  (1.(11)02  to  (1.(1011  ,uii,nal.s/k,nMvitl, 

.1  niaxiimiiii  O.'l  porcont  Cl  of  O.OOO.'i 

(t  oon  annnaks/kni-'  from  thoso  snrvovs 
was  msod  as  tho  niaxininm  fall  donsitv 
o.stnnato  for  this  IHA  (Table  4  in  C()p\s 
aj)})hcalion  and  Table  1  boro). 

(•'■))  Other  Cetaceans 

Tlio  roniaining  colacoan  species  that 
could  bo  oncountorod  in  tho  Cihnkchi 
;Soa  during  (XiP's  pi;, 

mchnio  the  hnnipha,;k.  fin.  mink,;,  and  ' 

killoi  whales,  riio  norlhoaslorn  Chukchi  ‘ 

it  of  the  known  ‘ 

li.sliibnlion  range  of  most  of  thoso  ' 

animals,  although  in  recent  years  ' 

•several  sightings  of  .some  of  'the.so  f 

cyifaceans  were  recorded  in  the  area  -s 

■iniig  the  2(1(18-201(1, ,11, „ 
.K.ri.il  siirv,iy.s  ih.i  COMIDA  nnia.  „„„  s 
luiinpback  and  one  fin  whale  were  H 

observed,  but  none  were  observed  in  v 

(It..  201 1 ).  I  u'o  sightings  of  four  fin  (I 

wliales  were  recorded  in  2008  in  tho  u 
m.;ll"ii,.,l,irn  Cliukiilii  ,S,»,  ,1,,,/.,^  2000- 
2008  marine  mammal  monitorin'.  r 

programs  from  soismic  and  shallow  v. 


hazard  survey  vos.soks  (Haley  at  al 

vossol-basod  20(;8- 
401  (  c  ShSP  marine  mammal  snrvovs. 
two  killer  whale  jiod.s  off)  individuals 
woro  obsorvod  in  tho  Dovils  Ikiw 
pro.spoct  and  akso  one  iiiinko  whale 
(Bruoggoman  at  al.,  2000.  2010;  Ac  ts  at 
oL  2011).  Although  there  is  ovidonco  of 
tho  occnrronco  oftho.so  animals  in  fho 
•Inikcln  Soa.  if  is  nnlikolv  that  more 
flian  a  few  individuals  will  bo 
onconniorod  during  tho  proiio.sod 
aclivitios.  Tho  ox])octod  avorago 
(hmsitios  of  tho.so  species  for  the 
pnrpo.so  ofthisIHAarothorofore 
asliinafod  at  O.OOOl  animal/knC'  Tho 
inaxinunn  density  ostiinatos  have  hoon 
fialcnlatod  a.s  (jnadruple  the  avorago 
csfimatos  to  account  for  tho  increasing 
trend  in  miinhor  of  observations  dnrino 
recent  years  (Table  4  in  CDP’s 
Hpi)lication  and  'I’ablo  1  hero). 

I^innipad  Dansitias 


"'  pinnipeds  nndor 

NMkS  piri.sdiction  occur  in  tho  Chukchi 
•Soa  (hiring  COP's  pro])(,.so()  activities  of 
wtiicli  throe  aro  most  likolv  to  be 
en(:onntere(l:  ringed  seal,  bearded  seal 
nnd  spotted  .seal.  Each  of  the.se  species’ 

■•s  ics.sociato(l  with  pro.sonco  ofic,,  and” 
lie  nearshore  area.  For  ringed  and 
bearded  seals  the  ice  margin  is 
considered  preferred  habitat  (hirin', 
ino.sl  seasons  (a.s  comiiarod  to  the  ^ 
noarshoro  areas).  Sp(,|f(.f|  soaks  aro 
considorod  to  bo  iirodominantlv  a 
coastal  species  except  in  the  siirim. 
when  th()v  may  bo  found  in  fho  soi'Jthorn 
niaigin  of  the  rotroaling  soa  ice.  Satellite 
'iHging  studios  have  shown  that  spotted 
•seals  .somotimos  iindorfako  long 
excursions  into  offshore  wafers  (hirin', 
summer  (Lowry  at  al.,  195)4,  inog)  ^ 
Ril)h(m  seaks  were  obserxed  during  the 
vos.sel-ba.sed  CSESP  surveys  in  2008. 
udien  ice  was  iirosont  in  the  area 
(Prneggeman  at  al.,  2009).  and  thev 
were  akso  reported  in  verv  small  ' 
numbers  witbin  the  northeastern 
(-Inikchi  Sea  by  observers  on  industrv 
vos.soks  (Haley  at  al.,  2010). 


Density  in  numbers  per  square  km 


July/Augusf 


Beluga  whale  . 

Killer  whale  . 

Harbor  porpoise  .... 
Bowhead  whate 

Gray  whale . 

Humpback  whale  .. 

Fin  whale  . 

Minke  whale . 


September/October 

Avg  Max 


0.0010 

0.0001 

0.0010 

0.0012 

0.0080 

0.0001 

0.0001 

0.0001 


0.0020 

0.0004 

0.0020 

0.0024 

0.0160 

0.0004 

0.0004 

0.0004 


0,0015 

0.0001 

0.0001 

0.0214 

0.0025 

0.0001 

0.0001 

0.0001 


0.0030 
0.0004 
0.001 1 
0.0641 
0.0050 
0.0004 
0.0004 
0.0004 


Federal  Register /  Vol.  78,  No.  38 /Friday,  February  22,  2013  / Notices 


12575 


Table  1— Estimated  Densities  of  Cetaceans  and  Pinnipeds  in  the  Northeastern  Chukchi  Sea  Expected  Dur¬ 
ing  THE  Proposed  Drilling  Operations  in  the  Devils  Paw  Prospect  During  the  2014  Open-Water  Sea¬ 
son — Continued 


Density  in  numbers  per  square  km 

July/August 

September/October 

Avg 

Max 

Avg 

Max 

Bearded  seal . 

0.0135 

0.0248 

0.0135 

0.0248 

Ringed  seal  . 

0.0516 

0.1256 

0.0516 

0.1256 

Spotted  seal  . 

0.0244 

0.0355 

0.0244 

0.0355 

Ribbon  seal  . 

0.0020 

0.0060 

0.0020 

0.0060 

Note:  Species  listed  under  the  U  S.  ESA  as  Endangered  are  in  italics. 


Table  2— Modeled  Distances  to  Received  Sound  Pressure  Level  Criteria  Used  by  NMFS  for  the  Relevant 
Sound  Sources  of  the  Proposed  Project  and  the  Areas  Used  to  Estimate  the  Number  of  Potential 
Takes  by  Harassment 


Sound  source 

Received  SPL 
(dB  re  1  gPa) 

Modeled 

distance 

(km) 

Area  (km^) 
used* 

Continuous  sound  source 

Drilling  . 

160  db 

<0.01 

120  dB 

0.21 

Support  vessel  in  dynamic  positioning  . 

160  dB 

0.71 

120  dB 

7.90 

201 

Ice  management  . 

160  dB 

0.71 

120  dB 

7.90 

201 

Pulsed  sound  source 

VSP  airguns . 

190  dB 

0.16 

180  dB 

0.92 

160  dB 

4.90 

78.5 

120  dB 

**71.0 

‘Areas  ensonified  with  continuous  sound  levels  of  120  dB  and  pulsed  sound  levels  of  160  dB  displayed  in  this  column  were  used  to  estimate 
the  number  of  marine  mammals  potentially  exposed  to  these  levels  (see  Section  6.2.1). — means  not  applicable 
**  Contours  of  120  dB  re  1  pPa  for  airgun  sounds  extended  beyond  the  modeling  area  and  as  such  the  distance  shown  is  based  on  extrapo¬ 
lation  of  the  data  and  therefore  uncertain. 


Aerial  survey  data  from  beiigsloii  el 
(il.  {2()(),'i)  were  initially  used  for 
l)(!ar(l(!d  and  ringed  seal  densities. 
However.  biJcaiKsc!  these  surveys  wen; 
conducted  in  the  spring  during  the  .stial 
basking  season,  the  reportiul  densities 
might  not  he  api)lical)le  for  the  open- 
water  sumnnirand  fall  i)(!riod. 

ThenTore,  the  2008-201 0  CkSlvSP  ve.ssel- 
l)as(!d  marine  mammal  survey  data  were 
used  to  calculate  seal  densities.  The 
(hmsities  for  sj)otted  and  ribbon  seals 
wen;  also  ha.sed  on  the  2008-2010 
fkSFSP  marine  mammal  survey  data 
(Aerts  ei  ul.,  2011).  Perce])tion  bias  was 
accounted  for  in  the  (kSESP  densities, 
hut  the  number  of  animals  mis.sed 
because  they  wen;  not  availahh;  for 
det(;ction  was  not  takrai  into  account. 
The  as.sum])tion  was  made;  that  all 
animals  available  at  distance  z(;ro  from 
tin;  oh.server.  this  is  on  tin;  trans(;ct  line. 
w(;n;  d(;tect(;d  |g(0)=1|.  l  lu;  amount  of 
animals  missed  due  to  p(;rcej)tion  bias 
was  calculated  using  distance  sampling 
methodology  (buckland  et  ul.,  2001; 
Buckland  et  ul..  2004).  I’rogram  Distance 
0.1  n;leas(;  1  (  rhomas  et  ul.,  2010)  was 
u.sed  to  analyze  (;fiects  of  distance  and 
environm(;ntal  factors  (e.g..  sea  state;. 


visibility)  on  tin;  j)rohahility  of  d(;tecting 
marine  mammal  si)ecies. 

During  the  C.SESP  studies,  a  relatively 
large  ])erc(;ntage  of  seal  sightings  were 
classifi(;d  as  ringed/spotted  .seals 
(meaning  it  was  either  a  sjjotted  or  a 
ringed  .seal)  and  unidentifi(;d  .seals 
(meaning  it  could  he  any  of  the  four  seal 
species  observed).  These  sightings  had 
to  he  taken  into  account  to  avoid  an 
under(;.stimation  of  densities  for  (;ach 
separate  seal  .speci(;s.  The  ratio  of  ringed 
v(;rsu.s  spotted  seal  densities  for  (;ach 
study  area  and  year  was  u.sed  to 
estimate  tin;  proportional  density  of 
(;ach  ofthe.se  two  species  from  the 
comhin(;d  ring(;d/s|)otted  .s(;al  densities. 
'This  (;stimated  ])ro]M)rtional  density  was 
then  added  to  tin;  oh.served  den.siti(;s. 
The  sann;  nn;thod  was  us(;d  to 
pro])ortionally  divide  the  unid(;ntifi(;d 
seal  sightings  ov(;r  spott(;d.  ringed,  and 
heard(;d  .s(;al  sightings.  A|)plying  tin; 
ratio  of  id(;ntifi(;d  s(;al  sp(;cie.s  to  the 
unidi;ntifi(;d  individuals  assumes  that 
the  di.sahility  of  identification  is  similar 
for  each  s])(;ci(;.s.  (ionsidering  the 
conditions  of  these  occurrenc(;s 
(animals  eitln;r  far  away  or  only  at  the 
surface  for  a  very  hri(;f  moment),  this  is 


lik(;ly  to  he  true;.  The  above  descrih(;d 
adjustment  increased  densities  for  each 
species  hut  did  not  change  observed 
trends  in  oc:curn;nce. 

(1)  Beard(;d  Seals 

Densities  from  1999-2000  spring 
surveys  in  the  offshore  pack  ice  zone 
(zone  12P)  of  the  nortln;rn  Chukchi  Sea 
(Bengtson  et  ul.,  200.'>)  were  initially 
considt(;d  for  h(;ardi;d  seal  average  and 
maximum  summer  densities.  A 
correction  factor  for  bearded  seal 
availability  bias,  based  on  haul  out  and 
diving  i)atterns  was  not  available  and 
ther(;fore  not  included  in  the  re])orted 
den.siti(;.s.  Average  density  of  l)(;arded 
.seals  on  the  offshore  ])ack  ice  in  zone 
12P  was  0.018  seals/km-,  with  a 
maximum  density  of  0.027  seals/km- 
(B(;ng.ston  el  ul.,  200.'j).  During  the 
2008-2010  (kSESP  marim;  mammal 
.surv(;y.  h(;ard(;d  seal  density  in  tin; 
D(;vil.s  Paw  j)ros])(;ct  from  )uly-Octoher 
was  0.02.^)  .seals/km^  in  2008,0.004 
s(;al.s/km“  in  2009.  and  0.011  .seals/km- 
in  2010  (Aerts  el  ul.,  2011).  The  average 
density  over  these  three  years  was  0.014 
seals/km-,  and  the  maximum  density 
was  0.02.'j  seals/km-.  The  average 


12576 


a  ^2  )  --r’  r/i’  '  •''  e/ 

,  iiiid  tlio  inaxiimini  CSFSP 

(  onsili(!sal)(uit  l()%]cnv(!r.  It  mis 
‘l‘H;.do(lt()us(.tlu!(;SFSP  avorago  and 
'"•'xiimnn  dnnsitin.s  data  as  thnso  wnrn 

fli n  s-Im  '"'‘-‘‘"'  ('IHin.tion  during 

llu.  sanio  soason  as  tho  proposed  ^ 
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(3)  Ring(!d  Seals 

Kinged  seal  average  and  inaxinunn 
Miimner  densities  u-ere  also  calculated 

1^1  j  oi  the  northern  Chukchi  Sea 
(Kongtson  c/  ai,  2005).  Ri„„(,(| 
Hvailah.hty  bias.  g(o).  ha.sed  on  haul  out 
‘"id  (living  patterns  was  used  in  the 
reported  densities.  Average  densitv  of 
"iiged  seals  on  the  offshore  jiack  ice  in 

^on(n2P  was  0.052  .seaks/kiiC  and  the 

imixiininn  density  0.81  seals/kin^ 
(Kengston  nt  ai,  2005).  During  thi' 

2008-2010  CSESP  marine  inaminal 

survey,  ringed  seal  densitv  in  the  Devils 
aw  prospect  from  july-Octoher  was 
0. 120  ,seal.s/kin-'  in  2008.  0.018  .seals/ 

ioio'lA^""'^-  ‘^  “1^  -seals/kin^  in 

2010  (Aerts  e/  ai,  2011).  'fhe  average 

(  ensity  over  these  3  years  was  0.052 
/‘"d  the  inaxiinnm  densitv 
;  dim  average  densitv  of 

lu-  C.ShSP  surveys  is  very  similar  to'  that 
(-poited  hy  Hengston  at  ai  (2005),  hut 

d";  >""xnmnn  CSrkSIMen.sitv  was  about 

(J  times  lower.  As  with  the  bearded  .seal 
rwQd  '  '*  decided  to  n.se  the 

""d  inaxinunn  densities 
data  as  these  were  gathered  in  the  area 
(j  operation  during  tlie  same  season  as 
tlu  pioposed  operations  (Table  4  in 
CUI  s  apjihcation  and  Table  1  licv) 
ho  niaxinnnn  density  ^va.s  obtained  in 
a  year  when  ice  rvas  present  in  the  area. 

(3)  Spotted  Seals 
kittle  information  is  available  on 

oflhe  rr’ l  '.'^.'""'des  in  offshore  areas  i 

( f  the  Chukchi  Sea.  Spotted  seal  ( 

<em,l,osu.om,„^  I 

.11.1  Id  iiclMl  (lin  ing  ii,,.  _  . 

niainmal  survey  (Aerts  at  ai.  201 1 ).  ( 

Spotted  seal  density  in  the  Devils  Paw  i 

prospect  from  )nly-f)ctoher  \vas  0.030  'I 

se^a  s/km-‘ in  2008.  0.01 0  .seaks/kiiF  in 

2nO!.and0.018.seal.s/knCin2010  a 

(Aert.s  at  ai,  201 1 ).  The  average  densitv  a 
oviii  these  three  years  was  0.024  seaks/  n 
111--  and  the  maxinmin  densitv  0.030  ri 

(4)  Ribbon  Seals  di 

l;m'rrihl.i..i,,nal,sigl„ingsdf,„n.  ™ 

individuals  were  recorded  in  the  Devils  m 
aw  prosjiect  during  the  CSESP  siirvev  ri< 
Imin  luly-OnInl,,,,.  2(1(18  (Hru,„ggcinan  al  ,  d 


^OllMIlin, igg, 

2010  Aerts  c/  0/..2011).  Den.sitv 

,1  Xin-  """  '*””*0(1  miinher  of 

sightings  in  2008  was  O.oot;  seals/km^ 

-  I  he  average  and  maxinnnn  densities  ' 
k  veie  t).002  .seals/knC  and  O.OOO  seaks/ 
xin-,  respectively.  Note  that  the  2008 
on  den.sitv  calculated  for  this  IDA  had  as 

of  v'irfi  ’  *'*’ ”''**''-"Vdy  large  coefficiont 
. . 

'  i‘'>^posa({  to  Sounds  >  120 

,;y  (IB  or  >  1  ho  dB  ra  1  pRa 

'''  I  l”'”P‘'8"d()n  model  (i.n. 

E\SCO  s  Marine  (Operations  Noi.se 
Model)  was  used  to  estimate  distances 

;”“;;'",dnn.sSPE.sc>f  100,1^ 

and  120  dB  re  ipp.,  ^ 

snjijmrt  ves.sel  on  DP  alongside  the  drill 

'  ng.andfromtheV.SPairgnns  The 
(  i.stances  to  reach  received  sound  levels 
of  120dBre1pPa  (for  continiions 
sound  sources,  such  as  drilling 
activities,  .sn|)i)ort  ve.s.seks.  and  icc 
«  'iianagementjand  KiO  dB  re  1  pPa  (f„r 
pn  seel  sonml  sources,  such  as  tin*  VSP 
"irgnns)  are  n.sed  to  calculate  the 

mammals 

p(  tentially  hara.ssed  by  the  proposed 
jK.livities.  I  he  distances  to  received 

Ovelsol  180dBand  lOOdBrel  pPa 
(nns)will  ko  n.sed  to  e.stahli.shexcln.sion 

I  loposed  Mitigation”  .section  earlier  in 
tills  document),  'khree  .scenarios  were 
considered  for  modeling:  | 

1 .  Jack-np  rig  performing  drillino  ‘ 

operations  (without  support  ve.ssefs)- 

2.  jack-np  rig  performing  drillin<>  ’  l 
operations  with  the  sujijmrt  ve.s.ser 

al(mg.suleinDPmo(le,i.e..inaintainino  , 

position  using  thrn.sters:  and 

3.  780  in  <  ITACA  airgnn  arrav 
(operating  at  the  drill  .site  as  ‘ 

i;opmsentativef<)rVSPclataa(:cpiisition  h 

T  he  results  of  these  model  runs  are  ?! 
shown  m  the  report  “Aconstic  Modelim-  st 
of  Underwater  Noise  from  Drillim.  "  n 
Cixirations  at  the  Devils  Paw  nrosM)(>ct 

(.0  12,,, I 

The  ice  management  vessel  is  part  of 
an  i(.e  alerts  .system  and  available  to  h 

iissi.st  oiierations  hv  conducting  ic(> 

iXH^onnaissance  trips  and  proti;;!ting  the  dn 

'If,  fiom  potential  ice  hazards  if 
""‘•".s.sary.(;()P  ;  ‘ 

'""•"•8omentofic:et(,hcMie;:e.s.sarv' 

;  "ling  tlu;  open-water  season  aiuiiloes  a  ? 

"*  *"’"'"1  to  engage  in  icohreaking.  If  Jti 
(-  floos  are  determined  to  nupiire  a  ie,. 
lanaged  response  to  jirotect  the  drill  nw 
ri(,.  the  u.se  of  fne  monitors  (wat(>r  cm 

""'"uins)  or  the  vessel  itself  to  modilyi  oc? 


ted  ice  floe  trajectory  is  the  most  likelv 

7si10n.se.  As  summarized  earlier  in  this 

of  1  n **'””'*  ^ **'*  dR  re 
IpJ  a  <it  1  m  was  estimated  to  hi'  a 

rea.sonahlejieak  value  for  ice 
!;*””"«"|""'itv(i.s.seks  chiring  (lifferent  .sea 

/  u.e  (jonditions  and  niode.s  of  pronnksion 
eve  (Roth  and  Schmidt.  2010).  Sound 
levels  generated  during  jilivsical 
It  management  of  ice  are  not  expected  to 
lie  a.s  intense  as  during  icebreaking 

in  1'!.*  "  ****'  literature. 

120  of  actnallv  breaking  ice  the* 

vessel  will  redirect  and  repo.sitio,,  the 
u.e  with  slow  movements,  jmsliing  it 
auay  from  the  direction  of  the  drill  rig 
,  a  .slow  speeds  so  that  the  ice  floe  does 
not  form  any  hazard  to  the  drilline 

operations.  At  the.se  slow  .speeds  the 

ve.s.sef  mses  low  power,  with  slow 
firopeller  rotation  speed,  therehv 
reducing  noise  generation  from  ' 
pnipeller  rotation  effects  in  the  water, 
roi  the  pnrpo.se  of  estimating  the 
mimlier  of  marine  mammals  potentiallv 
eliciting  behavioral  respon.ses  COf’ 
as.snmedthat  the  dkstance  to  received 
■sound  pressure  levels  of  120  dB  re  1nf>a 
lorn  physical  ice  management  is  .similar 
;>  f  ui;  modeled  for  the  snjiport  ve.s.sel 
mi  Dl  !.(!.  4.9  n,j  (7  ,, 

"jui.sulered  to  l,e  an  overestiinaticm 
«”"-".«";*n;ehweksfr(,inthepr(,pc,.se,l 
fihysK.al  management  of  ice  are 

(|X,,e(:t,icltc)hcimn(:hl(,w,irthai^ 
dB  re  1p|  a  n.sed  lor  the  .support  ve.s.sel 

and  akso  lower  than  the  103  dB  re  Infi  i 
*’”l*"'‘”*'‘”''"^"l"""kingac:tivitic's. 

Botantial  Nnmhar  of  Takas  by 
iiarassiuant 

Altliough  a  marine  mammal  niav  lie 
(ixpo.sed  to  drilling.  DP,  or  ice 
management  .sounds  >120  dB  (mis)  or 
airgnn  sounds  >180  dB  (rms).  not  al) 
animals  react  to  .sounds  at  this  low 
lovel,  and  many  will  not  show  .strom- 
reac:tion.s  (and  in  some  cases  anv  ” 
reaction)  until  sounds  are  nuicli 
■S  nmge^r.  Tliuro  (m,  s,,v„ra|  variahi,..,  (hat 
(la|ar,mn«  wi,ath,,,.„r,„„  an  individual 

iinnnalwdlnxhihitarnspnnsnlniln. 

»<>und,snnh  d.s  Ihn  ag,,  „f  Ih,,  anin.al, 
fuevious  exjiosnre  to  this  tviie  of 

Tri;’li'"l'n  '  '>"l>i"i('ti((n.  nin. 

he  180  (IB  criterion  isapjilied  to 
pulsed  .sounds  generated  hv  airguns 

dm  mg  the  two  or  three  VSj^  data 
acifnisition  runs  that  will  he  of  .short 
duration  (with  a  total  ofahont  2  hrs  of 
mrgiin  activity  for  two  to  three  runs  per 
well,  not  including  time  recpiired  for 
mmp  up).  The  120  (IB  criterion  is 
•ippfuHl  to  .sounds  from  the  drill  riy  for 
•sitnation.s  where  the  sujijiort  ve.s.sel  is 
located  alongside  the  drill  rig  in  Df’ 
mode  i.e..  the  scenario  with  highest 

■sound  production.  This  .sitnatiem  will 

occur  aliout  four  times  a  week  for  a 


Federal  Register /  Vol.  7H.  No.  3(}/Fri(lay,  Fol)ruary  22,  2013  / Notices  12577 


inaxiiniini  of  (i  hrs  |)(!r  occiimaice,  i.e., 
al)oiil  318  hrs  ol  Dl’  based  on  .13  tri])s 
over  tlie  entire  drilling  season  lor  the 
ware  ve.ssel  and  4..1  times  a  week.  i.e.. 
about  378  hrs  lor  the  OSV.  The  120  dll 
critmion  is  also  ai)])li{Hl  to  any  physical 
management  of  ice  that  might  occur.  t‘'or 
analytical  i)nrpo.ses.  physical  ice 
management  was  consia  vativtdy 
estimated  at  np  to  72  hrs.  oidy  in  )nly 
and  August.  The  ama  ensonilied  with 
continnons  sound  hivels  of  120  dll  rel 
pFa  (rms)  during  tlrilling  activity  only  is 
.so  small  (<0.2  km-)  that  it  does  not 
appreciably  add  to  the  total  estimated 
mnnher  of  marine  mammal  exposures 
and  is  therefore  not  included  in  the 
calcnlations. 

The  area  around  the  drill  rig 
ensonilied  with  pnlsed  sound  levels 
>100  dll  rel  pPa  (rms)  during  VSF  runs 
is  estimated  at  30  mi-  (78. .1  km-;  radius 
of  3.1  mi  or  .I  km),  and  78  mi^  (201  km-; 
radius  of  .1  mi  or  8  km)  for  continnons 
sound  levels  of  >120  dll  rel  id’a  (rms) 
during  times  when  the  support  ves.sel  is 
attending  the  rig  and  during  i)hysical 
management  of  ice  (Table  .1  in  (X)F's 
a|)j)lication  and  Tahh;  2  hen;). 

The  ])ot(!ntial  mnnher  of  each  s))ei;ies 
that  might  he  expo.sed  to  received 
continnons  SFLs  of  >120  dtl  re  1  pl^i 
(rms)  and  pnlsed  SFLs  of  >100  dll  re  1 
pFa  (rms)  was  calcnlated  hv 
multiplying: 

•  riie  (!xpect(!d  (seasonal)  species 
density  as  provided  in  'I'ahle  4  of  (X)F's 
ai)i)lication  and  Table  1  here; 

•  the  antici])ated  area  to  he  ensonified 
hv  the  120  dll  re  1  pFa  (rms)  SFL 
(support  v(!s.sel  in  IlF  mode  and  ice 
management  activitv)  and  100  dll  n;  1 
pFa  (rms)  SFI.  (VSF  airgnn  o])erations); 
and 

•  the  estimated  total  duration  of  each 
of  the  three  activities  within  each 
.season  ex|)ressed  in  days  (24  hrs). 


'I'o  d(!riv(!  at  an  estimated  total 
duration  for  (sach  of  the  threi;  activities 
for  each  sea.son  (summer  and  fall)  the 
following  a.ssnmptions  wen;  made: 

•  The  total  duration  during  which  tlu; 
.snpi)ort  ves.s(;l  will  he  in  DF  mode  is 
318  +  378  =  ()00  hrs.  This  is  the 
(;(pnvah;nt  of  20  days  over  the  entin; 
season,  with  14. .1  days  in  )nly/Angnst 
and  14. .1  davs  in  Septeml)(;r/()ctoh(;r. 

•  I’hysical  manag(;m(;nt  of  icc;  was 
assumed  to  take;  place  only  in  the  early 
s(;ason,  and.  for  analytical  pnrpo.se. 
estimated  at  a  total  of  72  hrs.  No 
physical  management  of  ic(;  is  assumed 
in  September  or  October.  If  sea  ice 
becomes  an  issue  in  Oc.toher,  drilling 
activities  will  likely  he  halted  and  the 
drill  rig  prei)ared  for  demobilization. 

•  'I’he  ensonifieil  area  of  120  dll  re 
IpFa  for  continnons  sounds  of  the 
sn])])ort  ves.sel  in  DF  mode  and  active 
ice  management  are  as.sum(;d  to  he 
similar.  To  he  conservative.  (X)F 
a.ssnm(;d  that  the  (;n.sonified  ar(;a.s  of 
these  two  activities  will  not  overlap. 

'Flu;  duration  of  both  of  th(;s(;  activities 
combined,  used  to  calcnlate  marine 
mammal  exposures  to  120  dI3  re  1  pFa 
(rms),  is  th(;r(;for(;l  7..')  davs  (=14. .1  +  3) 
for  )nly/Angnst  and  14..'j  days  for 
.Septeml)(;r/Octoher. 

•  'Flu;  total  duration  of  the  two  or 
three;  VSF  data  acepiisition  runs  per  w(;ll 
is  (;stimati;d  to  he  24  hrs,  during  which 
the;  airgims  will  In;  op(;raling  a  total  of 
alnent  2  hrs.  Assuming  (X)F  will  do 
additional  VSF  data  acepiisition  rims  for 
a  s(;cond  well,  the  total  time  of 
o])erating  airgnn  activity  is  estimat(;d 
about  4  hrs.  To  he  con.s(;rvaliv(;,  (X)F 
included  airgnn  time  for  ramj)  njis. 
'Fh(;refore,  (X)F  n.sed  12  hrs  (0..1  day)  in 
)nly/Angnst  and  12  hrs  (O.f)  day)  in 
Septemher/detoher  for  the  calculations 
of  potential  exposures. 


'Fable  (>  in  CXlF’s  a])])lication 
summarizes  the  mnnher  of  inarini; 
mammals  pot(;ntially  (;x])osed  to 
continnons  SFLs  of  120  ilB  re  1  pFa 
from  sn|)port  ves.sels  on  DF  and 
jiliysical  ice  management.  'Fable  7  in 
(X)F’s  a])plication  smnmariz(;s  tlu; 
(;stiniated  mnnher  of  marine  mammals 
potentially  ex])osed  to  jiidsed  SFLs  of 
100  (IB  re  1  pFa  during  the  VSF  runs. 

'Flu;  total  mnnher  of  i)ot(;ntial  mariiu; 
mammal  exi)osnri;s  from  all  three 
activities  combined  is  provided  in  'Fable 
8  of  (XlF's  ap|)lication.  Additional 
information  is  contained  in  .Section  0  of 
(X)F's  IFIA  application. 

NMFS  is  proj)osing  to  authorize  the 
maximum  take  (;stimates  provided  in 
Tahli;  8  of  (X)F’s  apjjlication,  excei)t  for 
the  species  noted  earlier  in  this  section 
to  account  for  typical  group  size  of  those 
species.  'Fable  3  in  this  document 
outlines  the  ahnndance,  proposed  take, 
and  percentagi;  of  each  stock  or 
population  for  the  12  species  that  mav 
hi;  ex])ose(l  to  sounds  >120  ilB  from  the 
drill  rig  with  sn|)port  vessels  in  DF 
mode  and  ice  management  activities 
and  to  sounds  >100  ilB  from  V.SF 
activities  in  (X)F’s  ])r()pose(l  ('.hukchi 
.Sea  drilling  area.  Le.ss  than  of  each 
species  or  stock  would  potentially  he 
exjiosed  to  sonnds  above  the  Level  B 
harassment  thresholds.  'Flu;  take 
estimates  ])r(;s(;nte(l  here  do  not  take  any 
of  the  mitigation  measures  pre.sented 
earlier  in  this  document  into 
consideration.  'Fhese  take  numhers  also 
do  not  consider  how  many  of  the 
exposed  animals  may  actually  res])on(l 
or  react  to  the  ])ro])ose(l  exjiloration 
drilling  jjrogram.  Instead,  the  take 
estimates  are  based  on  the  presence  of 
animals,  regardless  of  whether  or  not 
they  react  or  respond  to  the  activities. 


Table  3— Population  Abundance  Estimates,  Total  Proposed  Level  B  Take  Estimates  (When  Combining  Takes 
From  Drill  Rig  Operations,  Ice  Management,  DP,  and  VSP  Surveys),  and  Percentage  of  Stock  or  Popu¬ 
lation  That  may  be  Taken  for  the  Potentially  Affected  Species  That  may  Occur  in  COP’S  Proposed 
Chukchi  Sea  Drilling  Area 


Species 

Abundance ’ 

Total  proposed 
take 

Percentage  of 
stock  or  popu¬ 
lation 

Beluga  Whale  . 

3,710 

16 

0.4 

Killer  Whale . 

656 

20 

3 

Harbor  Porpoise . 

48,215 

10 

0.02 

Bowhead  Whale . 

2  15,750 

200 

1.3 

Fin  Whale . 

5,700 

5 

0.09 

Gray  Whale  . 

18,017 

72 

0.4 

Humpback  Whale  . 

2,845 

5 

0.2 

Minke  Whale  . 

810-1,233 

5 

0.4-0.6 

Bearded  Seal  . 

3  155,000 

161 

0.1 

Ribbon  Seal  . 

49,000 

15 

0.03 

Ringed  Seal  . 

208,000-252,000 

818 

0.3-0.4 

Spotted  Seal  . 

141,479 

231 

0.2 

’  Unless  stated  otherwise,  abundance  estimates  are  taken  from  Allen  and  Angliss  (2012). 
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2  Estimate  from  George  et  al.  (2004)  with  an  annual  growth  rate  of  3.4%. 
^Beringia  Distinct  Population  Segment  (NMFS,  2010). 


Negligible  Impact  and  Small  Numbers 
Analysis  and  Preliminary 
Determination 

NMFS  lias  del’ined  “negligible 
impiitl”  in  50  (ib'R  2  16.103  as  “*  *  *  an 
iinjiact  resulting  iroin  the  sjiecified 
activity  that  cannot  he  reasonahlv 
expected  to,  and  is  not  reasonably  likely 
to,  arlversely  alTec.t  the  s])ecies  or  stock 
through  elTects  on  annual  rates  of 
recrnitinent  or  survival.”  In  making  a 
negligible  iin])acl  determination.  NMFS 
considers  a  variety  of  factors,  including 
hut  not  limited  to:  (1)  The  mnnher  of 
anticipated  mortalities;  (2)  the  number 
and  nature  of  anticijiated  injuries:  (3) 
the  mnnher,  nature,  intensity,  and 
duration  of  Level  B  harassment;  and  (4) 
the  context  in  which  the  takes  occur. 

No  injuries  or  mortalities  are 
anticijiated  to  occur  as  a  result  of  OOP’s 
jirojio.sed  Chukchi  Sea  exjiloratorv 
drilling  jirogram.  and  none  are  jirojiosed 
to  he  authorized.  Injury,  serious  injury, 
or  mortality  could  occur  if  there  were  a 
large  or  verv  large  oil  sjiill.  However,  as 
discussed  jireviously  in  this  document, 
the  likelihood  of  a  sjiill  is  extremely 
remote.  COP  has  iinjilemented  many 
design  and  ojierational  standards  to 
mitigate  the  jiotential  for  an  oil  sjiill  of 
any  size.  NMF.S  does  not  jirojiose  to 
authorize  take  from  an  oil  sjiill.  as  it  is 
not  jiart  of  the  sjiecified  activity. 
Additionallv,  animals  in  tlu;  area  are  not 
exjiected  to  incur  hearing  imjiairment 
(i.e.,  TTS  or  PTS)  or  non-anditorv 
jihysiological  effects.  Instead,  any 
imjiact  that  could  residt  from  (iOP's 
activities  is  most  likely  to  he  behavioral 
harassment  and  is  exjiected  to  he  of 
limited  duration.  Although  it  is  jiossihle 
that  some  individuals  may  he  exjiosed 
to  sounds  from  drilling  ojierations  more 
than  once,  during  the  migratory  jieriods 
it  is  less  likely  that  this  will  occur  since 
animals  will  continue  to  move  across 
the  Chukchi  Sea  towards  their  wintering 
grounds. 

Bowhead  and  beluga  whales  are  less 
likely  to  occur  in  the  jirojiosed  jiroject 
area  in  July  and  August,  as  they  are 
found  mostly  in  the  Canadian  Beaufort 
Sea  at  this  time,  'fhe  animals  are  more 
likely  to  occ:nr  later  in  the  season  (mid- 
Sejitemher  through  October),  as  they 
head  west  towanls  Russia  or  .south 
towards  the  Bering  Sea.  Achlitionally, 
while  bowhead  whale  tagging  studies 
revealed  that  animals  occurred  in  the 
I.ease  Sale  193  area,  a  higher  j)ercentage 
of  animals  were  found  outside  of  the 
L(!ase  Sale  193  area  in  the  fall 
(Quakenhnsh  at  al.,  2010).  Bowhead 
whales  are  not  known  to  feed  in  areas 


near  COP’s  lea.ses  in  the  Chukchi  Sea. 
rhe  closest  jjiimarv  feeding  ground  is 
near  Point  Barrow,  which  is  more  than 
200  mi  (322  km)  east  of  COP’s  Devils 
Paw  j)rosj)(u;t.  'I’herefon!.  if  howlunid 
whales  stoj)  to  huul  near  Point  Barn)w 
during  COP’s  j)roj)osed  ojjerations,  the 
animals  would  not  h(!  exj)C)sed  to 
continuous  sounds  from  the  drill  rig  or 
suj)j)ort  oj)erations  above  120  dB  or  to 
imjjulsive  sounds  from  the  airguns 
above  160  dB,  as  those  sound  levels 
only  j)roj)agate  689  ft  (210  m),  4.9  mi 
(7.t)  km),  and  3  mi  (4.9  km), 
resj)ectively.  Additionallv,  the  120-dB 
railius  for  the  airgun  array  has  been 
modeled  to  jjrojiagate  44  mi  (71  km) 
from  the  source.  Thendbre,  sounds  from 
the  oj)erations  would  not  reach  the 
feeding  grounds  near  Point  Barrow. 

Cray  whales  occur  in  the  northeastern 
Chukchi  Sea  during  the  summer  and 
early  fall  to  feed.  However,  tlu;  juimary 
feeding  grounds  lies  outside  of  the  120- 
dB  and  160-dB  ensonifiiul  areas  from 
COP’s  ai:tivities.  While  .some 
individuals  mav  swim  through  the  area 
of  active  drilling,  it  is  not  antic;ij)ated  to 
interfere  with  their  feeding  in  tlu; 
Chukchi  Sea.  Other  cetaccum  sj)ecies  an; 
much  rar(!r  in  the  j)roj)o.sed  j)roject  anxt. 
The  exj)osure  of  celacixms  to  sounds 
j)roduced  by  exjdoratory  drilling 
oj)erations  (i.e..  drill  rig.  Dl’,  ice 
management,  and  airgun  oj)erations)  is 
not  (!xj)ected  to  result  in  more  than 
Level  B  harassment. 

Few  seals  are  exj)ected  to  occur  in  the 
jjroj)osed  jiroject  area,  as  several  of  the 
sj)(!cies  j)refer  mon;  nearshore  waters. 
Additionally,  as  stated  jjreviously  in 
this  document,  j)innij)eds  ajijiear  to  l)e 
more  tolerant  of  anthroj)ogenic  sonnd, 
esjjecially  at  lower  received  levels,  than 
other  marine  mammals,  such  as 
mysticetes.  COP’s  j)roj)osed  activities 
would  occur  at  a  time  of  year  when  the 
ice  seal  sj)ecies  found  in  tlie  region  are 
not  molting,  hreculing,  or  j)uj)j)ing. 
Therefore,  these  imj)ortant  life  functions 
would  not  he  imj)acted  by  COP’s 
j)roj)osed  activities.  The  exj)osur(!  of 
j)innij)c;ds  to  .sounds  j)roduced  by  COP’s 
j)roj)osed  exj)loratory  drilling  oj)eration.s 
in  tile  Chukchi  Sea  is  not  exjiected  to 
result  in  more  than  Level  B  haras.sment 
of  the  affected  sjiecies  or  stock. 

Of  the  12  marine  mammal  sjiecies 
likely  to  occur  in  the  jirojiosed  drilling 
area,  three  are  listed  as  endangered 
under  the  FSA — the  liowhead, 
hnmjihack,  and  fin  whale.s — and  two  are 
listed  as  threatened — ringed  and 
bearded  seals.  All  five  sjiecies  are  also 
designated  as  “dejileted”  under  the 


MMPA.  Desjiite  the.se  designations,  the 
Bering-Chnkchi-Beanfort  stock  of 
howheads  has  been  increasing  at  a  rate 
of  3.4%  annnally  for  nearly  a  decade 
(Allen  and  Angliss,  2012),  even  in  the 
face  of  ongoing  industrial  activitv. 
Additionally,  during  the  2001  census, 

121  calves  were  counted,  which  was  the 
highest  yet  recorded.  The  calf  count 
jirovides  corroborating  evidence  for  a 
healthy  and  increasing  jiojiulation 
(Allen  and  Angli.ss.  2011).  An  annual 
increase  of  4.8%  was  e.stimated  for  the 
jieriod  1987-2003  for  North  Pacific  fin 
whale.s.  While  this  estimate  is  consistent 
with  growth  estimates  for  other  large 
whale  jiopulations,  it  sliould  he  u.sed 
with  caution  due  to  uncertainties  in  the 
initial  jiojmlation  estimate  ami  about 
jiojiulation  stock  structure  in  the  area 
(Allen  and  Angli.ss,  2012).  Zerihini  at  al. 
(2006,  cited  in  Allen  and  Angliss,  2012) 
noted  an  increa.se  of  (>.6%  for  the 
Central  North  Pacific  stock  of  hnmjihack 
whale.s  in  Alaska  waters.  There  are 
current Iv  no  reliable  data  on  trends  of 
the  ringed  and  bearded  seal  stocks  in 
Alaska.  Certain  stocks  or  jiojiulations  of 
grav  and  beluga  whales  and  sjiotted 
.seals  are  listed  as  endangered  or  are 
jirojio.sed  for  listing  under  the  FSA; 
however,  none  of  those  stocks  or 
jiojiulations  occur  in  the  jirojiosed 
activity  area.  The  ribbon  seal  is  a 
“sjiecies  of  concern.”  None  of  the  other 
sjiecies  that  may  occur  in  the  jiroject 
area  are  listed  as  threatened  or 
endangered  under  the  ESA  or 
designated  as  dejileted  under  the 
MMPA.  rhere  is  currently  no 
estahlislied  critical  habitat  in  the 
jirojio.sed  jiroject  area  for  any  of  the.se  12 
sjiecies. 

Potential  impacts  to  marine  mammal 
habitat  were  discussed  jireviously  in 
this  document  (see  the  “Anticijiated 
Effects  on  Habitat”  section).  Although 
.some  di.sturhance  is  jio.ssihle  to  food 
sources  of  marine  mammals,  the 
imjiacts  are  anticijiated  to  he  minor. 
Based  on  the  vast  size  of  the  Arctic 
()i:ean  where  feeding  by  marine 
mammals  occurs  versus  the  localized 
area  of  the  drilling  jirogram,  any  missed 
feeding  ojijiortunities  in  the  direct 
Jiroject  area  would  he  of  little 
consetjuence.  as  marine  mammals 
would  have  access  to  other  feeding 
grounds. 

The  e.stimated  takes  jirojio.sed  to  he 
authorized  rejiresent  less  than  1.3%  of 
the  affected  jiojiulation  or  stock  for  all 
sjiecies.  The.se  estimates  rejire.sent  the 
jiercentage  of  eac:h  sjiecies  or  stock  that 
could  he  taken  by  Level  B  behavioral 
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hara.ssiiuait  il  each  animal  i.s  taken  only 
once.  The  e.stiinatcul  take  nnmhers  are 
likely  somewhat  of  an  overestimate. 

First,  (XIF  (lid  not  account  lor  |)otential 
overiap  of  some  oi  the  sound  .sources  ii 
tluyv  are  opcMiiting  simnltaneonsly.  This 
leads  to  an  overestimation  ol  cmsoniried 
ansi.  Additionally,  the  mitigation  and 
monitoring  measnnis  (described 
jinivionsly  in  this  document)  proposed 
for  inclusion  in  the  II  lA  (if  i.ssned)  are 
(ixpected  to  reduce  even  further  any 
potential  distnrhance  to  marine 
mammals.  Last,  some  marine  mammal 
individuals,  including  mysticiitcis,  have 
l)(!(!n  shown  to  avoid  the  ensonified  area 
around  aii-giins  at  certain  distances 
(Richardson  e/  al..  and.  tluaefore, 

some  individuals  would  not  likely  enter 
into  the  Level  B  harassment  zones  for 
the  various  tyjies  of  activities. 

Ba.sed  on  the  analvsis  contained 
heriMii  of  the  likelv  effects  of  the 
speciluul  activitv  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
])ropo.sed  mitigation  and  monitoring 
measnnis.  NMFS  preliminarily  finds 
that  the  projiosed  exploration  drilling 
program  will  nssnlt  in  tlu*  incidental 
take  of  small  lunnlHMs  of  marine 
mammals,  by  Level  B  harassment  oidv, 
and  that  tin;  total  taking  from  the 
drilling  |)rogram  will  have  a  negligible 
im|)act  on  the  affijctiul  sp(;cies  or  stocks. 

Impact  on  Availability  of  AtTected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

Suhsistancii  l'S(^s 

The  distnrhance  and  potential 
displaceimait  of  marine  mammals  hv 
sounds  from  drilling  activities  are  the 
principal  concerns  related  to 
subsistence  use  of  the  an;a.  Siihsistcaice 
remains  the  basis  for  Alaska  Native 
culture  and  community.  Marine 
mammals  are  legally  hunted  in  Ala.skan 
waters  by  coastal  Alaska  Natives.  In 
rural  Alaska,  subsistence!  activities  are 
often  cciiitral  to  many  aspects  of  human 
(!xistence.  including  j)atterns  of  family 
life,  artistic  expression,  and  conunnnitv 
religious  and  cehihratory  activities. 
Additionally,  tlu!  animals  taken  for 
siihsistciuce  provide!  a  significant  portion 
of  the  food  that  will  last  tlu!  community 
throughout  the  yeuer.  rhe  main  sp(!cie!s 
that  are  hunted  include  l)()whe!;iel  and 
l)(!lnga  whaUis.  ringed,  sjjotted.  and 
l)(!ar(l(!(i  seials.  walrn.se!.s,  ;mel  poliir  h(!ars. 
(As  m(!ntion(!d  pr(!vionsly  in  this 
docnment.  both  the  widrus  and  the 
polar  hear  are  un(l(!r  the  USFWS' 
jurisdiction.)  The  importance  of  each  of 
tlu!.se  spe!ci(!s  vari(!.s  anujiig  the 
communities  and  i.s  largelv  based  on 
availability. 


'fhe  subsistence  communities  in  the 
Uhnkchi  Seia  that  have!  the!  j)ote!ntial  to 
he!  impacteul  by  UOB's  offshore  drilling 
prognim  include!  Point  llo])(!.  Point  Lay. 
\Vainwright.  Biirrow.  emd  possihlv 
Kotzedeue  iind  Kivalina  (howeve!!’,  the!.se! 
two  e:omnumitie!S  iire!  much  fartlu!)'  to 
the!  south  of  tlu!  proj)e).s(!(l  jjroject  areiii). 
Point  L;iy,  VVainwright,  Point  Hope!, 
Biirrow,  iind  Kivaliiui  <ir(!  appre)ximiite!ly 
?)t)  mi  (H.!  km).  120  mi  (103  km),  17.^) 
mi  (282  km).  200  mi  (322  km),  and  225 
mi  (302  km)  from  the  Devils  Paw 
]U()sp(!ct.  re!sp(!ctive!ly.  The!  commimities 
of  Ucimhell  iind  .Savoongei  on  .St. 

Lawrence  Island  also  lueve  the  poteuitieil 
to  he  imj)acted  if  vessels  pass  close!  hv 
the  isliind  during  timers  of  active 
hunting. 

(1)  Bowhead  Whalers 

Bowluuid  whale  hunting  is  a  kew 
activity  in  the  subsistence  (!C()nomi(!.s  of 
northwest  Arctic  communities,  'fhe 
whale  harvests  have  a  grexit  intluemce!  on 
social  r(!lati()n.s  by  str(!ngthening  the 
semse  of  lnn])i<!t  culture!  iind  luM'itage  in 
addition  to  r(!inf()rcing  family  .md 
conunnnity  ti(!s. 

An  ovenall  epiota  system  for  the! 
hunting  of  l)()wh(!ii(l  whales  wiis 
e!st<il)lishe!(l  by  the  Interiiiitioniil  Wluding 
Uonunission  (IVVU)  in  1077.  Tlu!  epiotii  i.s 
now  re!gnliit(!(l  through  iin  !igre!(!m(!nt 
l)(!tw(!e!n  NMl'.S  iind  the  Alaskii  Eskimo 
Whaling  (iommission  (AEWU).  The 
AEWU  idiots  the  nnmher  of  bowhead 
whides  that  each  whaling  community 
may  harvest  iinniiidly  (IJ.SDOl/BLM, 
2005).  The  iinmiid  take  of  bowhead 
whales  luis  varied  due  to  (a)  clumges  in 
the  idlowahle  epiotii  level  iind  (h)  vear- 
to-year  viiriahility  in  ice  and  weather 
conditions,  which  strongly  infinence  the 
sncce.ss  of  the  hunt. 

Bowhead  whales  migrate  iironnd 
northern  Alaska  twice  each  year,  during 
the  spring  and  antinnn,  and  are  hunted 
in  both  .seasons.  Bowhead  whales  are 
hunted  from  Barrow  during  the  spring 
and  the  fall  migration,  'fhe  spring  hunt 
along  Uhnkchi  villages  and  iit  Barrow 
occurs  after  leads  open  due  to  the 
deterioration  of  pack  ice:  the  spring 
hunt  tyjiically  occurs  from  early  Ajuil 
until  the  first  week  of  lime.  From  1384- 
2003,  bowhead  harveists  by  the  villages 
of  Wainwright,  Point  lloju!,  and  Point 
Lay  occurred  only  between  April  14  emd 
)nn(!  24  and  only  hetweeni  April  23  and 
lime  15  in  Barrow  (Ueorge  and  Tarpley, 
1380:  Ceorge  (!/  al..  1387.  1388,  1330, ' 
1332.  1335,  l‘)38.  1333,  2000:  Philo  e?/ 
al..  1334:  .Snydam  al  al..  133.51),  1330, 
1337,  20011),  2002,  20t)3,  2004,  20051), 
2000,  2007,  2008.  20t)3.  2010).  Point  Lay 
landed  its  first  whale  in  more  than  70 
years  during  the  spring  hunt  in  2003 
and  another  whale  during  the  2011 


s])ring  hunt.  COP  will  not  mobilize  and 
move  into  the  Chukchi  .Sea  prior  to  )nlv 
1. 

The  fall  mignition  of  howheiid  whales 
that  Slimmer  in  the  ea.stern  Beaufort  .Seei 
typically  begins  in  late  Augu.st  or 
.Seiitemher.  Fall  mignition  into  Ala.skan 
welters  i.s  primarily  during  .September 
and  October.  In  the  fall,  suhsistence 
hunters  use  alnmiiunn  or  fiberglass 
boats  with  onthoards.  Hunters  juefer  to 
take  howheads  close  to  shore  to  avoid  a 
long  tow  during  which  the  meat  can 
spoil,  hut  Braunel  and  Moorehead  (1335) 
report  that  crews  may  (rarely)  luirsue 
whales  as  far  as  50  mi  (80  km).  The 
autumn  bowhead  hunt  usually  begins  in 
Barrow  in  mid-.Septemher  and  mainly 
occurs  in  the  waters  east  and  nortlmast 
of  Point  Barrow.  Fall  bowhead  whaling 
has  not  tyjiically  occurred  in  the 
villages  of  Wainwright,  Point  Ho|)e,  and 
Point  Lay  in  recent  years.  However,  a 
Wainwright  whaling  crew  harvested  the 
first  fall  bowhead  whale  in  30  years  or 
more  on  October  8,  2t)10,  and  again 
landed  a  whale  in  October  2011. 

Becciu.se  of  changing  ice  conditions, 
there  is  the  jiotential  for  the.se  villages 
to  resume  a  fall  bowhead  harvest. 

Barrow  jiiirticijiates  in  a  fall  hunt  each 
year.  I’rom  1384-200t),  Barrow  winders 
harvested  bowhead  whales  between 
August  31  and  October  23.  While  this 
time  jieriod  overlajis  with  that  of  (iOP’s 
jirojio.sed  ojier.itions.  the  drill  sites  .ire 
located  more  than  200  mi  (322  km)  west 
of  Barrow,  .so  the  wluiles  would  reach 
the  Barrow  hunting  grounds  before 
entering  the  .sound  field  of  OOP's 
ojierations.  COP  will  be  living 
heli(:()i)ter.s  out  to  the  drillshij)  for 
r(!.sn])])ly  mi.ssions.  In  the  jiast  35  years, 
h()we\'er.  Barrow  whaling  crews  have 
harvested  almo.st  all  whales  in  the 
Beaufort  .Sea  to  the  east  of  Point  Barrow 
(Suydam  af  al..  2008),  indicating  that 
relatively  little  fall  hunting  occurs  to  the 
we.st  where  the  flight  corridor  i.s  located. 
COP  intends  to  base  its  flights  out  of 
Wainwright. 

(2)  Beluga  Whales 

Beluga  whales  are  available  to 
subsistence  hunters  along  the  coast  of 
Alaskii  in  the  s])ring  when  ])ack-ice 
conditions  deteriorate  and  leads  ()])e!n 
u|).  Belugas  may  reiuiiin  in  coastal  areas 
or  liigoons  through  jnne  and  sometimes 
into  (illy  and  Augu.st.  The  community  of 
Point  Lay  i.s  heavily  (l(!])e!n(l(!nt  on  the 
hunting  of  belugas  in  Ka.segalnk  Lagoon 
for  subsistence  meat.  From  1 ‘183-1332 
the  aveirage  annual  harvest  w.is 
a|)|)roximately  40  whales  (Fuller  and 
Ceorge.  1337).  Point  H()))e  residents 
hunt  beluga  ju'imarily  in  the  lead  .system 
during  the  .sj)ring  (late  March  to  early 
Jnne)  bowhead  hunt  but  also  in  ()])en- 
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\vat(!r  along  the  coastline  in  )nly  and 
August.  Belugas  are  harvestcid  in  coastal 
waters  near  tlu!.se  villag(!s.  generallv 
within  a  lew  inihis  Iroin  shore. 

In  Wainwright  and  Barrow,  hunters 
nsnally  wait  until  after  the  spring 
howhead  whah;  hunt  is  finished  before 
turning  their  attention  to  hunting 
belugas.  The  average  annual  harv(!st  of 
ludiiga  whales  taken  hv  Barrow  for 
l‘)()2-1982  was  five  (MMS.  lt)9(i).  The 
Alaska  Beluga  Whale  (ionnnittee 
(ABWC;)  recorded  that  23  beluga  whales 
had  hiuMi  harvested  by  Barrow  hunters 
from  1?)87  to  2002.  ranging  from  0  in 
lt)87.  1988  and  1995  to  the  high  of  8  in 
1997  (Fuller  and  George.  1997;  ABWG. 
2002  cited  in  USDGl/BbM.  2005). 

Barrow  residents  ty])ically  hunt  for 
ludugas  between  Point  Barrow  and  Skull 
Cliffs  in  the  (ihnkchi  Sea  (j)rimarilv 
April-Jnne)  and  later  in  the  summer 
(July-August)  on  both  sides  of  the 
harrier  island  in  Elson  Lagoon/Beaufort 
Sea  (MMS.  2008).  Harvest  rates  indicate 
that  the  hunts  are  not  frecinent. 
Wainwright  residents  hunt  beluga  in 
April-June  in  the  sjning  lead  .system,  hut 
this  hunt  ty])ically  occurs  only  if  there 
ar(!  no  howheads  in  the  area.  Communal 
hunts  for  beluga  an;  conducted  along 
the  coastal  lagoon  .systimi  later  in  july- 
Augnst. 

(X)P’s  ])ropo.sed  exploration  drilling 
activities  take  place  well  offshore,  far 


hunting  by  the  (Xuikchi  .Sea 
communities.  For  vessel  movements  in 
n(!arshor(^  aixuis.  such  as  the  alternate 
drill  rig  staging  area  or  presence  of  oil 
spill  response  vessels.  COP  will  consult 
with  the  communities  on  measures  to 
mitigate  potential  im])acts  on 
subsistence  hunts. 

(3)  Ringed  .Seals 

Ringed  seals  are  hunted  mainly  in  the 
Chukchi  Sea  from  late  March  through 
July:  however,  they  can  he  hunted  year- 
round.  In  winter,  leads  and  cracks  in  the 
ice  off  i)oints  of  land  and  along  the 
harrier  islands  are  u.sed  for  hunting 
ringed  seals.  I’he  avcnagi;  annual  ringed 
.seal  harvest  was  49  seals  in  Point  Lay. 

8()  in  Wainwright.  and  394  in  Barrow 
(Brannd  e/  al..  1993;  DSDOl/BLM.  2003. 
2005).  Altlu)ugh  ringed  seals  are 
available  year-round,  the  planned 
activities  will  not  occur  during  the 
])rimarv  period  when  these  seals  an; 
typically  harvested  (March-Jnly).  Also, 
the  activities  will  he  largely  in  offshore 
waters  where  they  will  not  influence 
ringed  seals  in  the  nearshore  areas 
where  they  are  hunted. 

(4)  .Spotted  Seals 

Most  subsistence  harvest  of  the 
spotted  .seal  is  conducted  by  the 


conmmniti(;s  of  Wainwright  and  Point 
Lay  during  the  fall  (.September  and 
October),  when  s})otted  s(;als  migrate 
hack  to  tlu;ir  wintering  habitats  in  the 
Bering  .S(;a  (U.SDOl/BLM,  2003). 
Availahh;  ma]).s  of  recent  and  past 
suhsi.stence  use  ar(;as  for  spotted  s(;als 
indicate  harve.st  of  this  speci(;s  within 
30-40  mi  (48-04  km)  of  the  coa.stline. 
.Spotted  seals  are  akso  oc:casionallv 
hunted  in  tin;  area  off  Point  Barrow  and 
along  the  harrier  islands  of  Flson 
Lagoon  to  the  ea.st  (IISDOI/BLM,  2005). 
The  planned  activities  will  remain 
offshore  of  the  coastal  harvest  area  of 
these  .seals  and  should  not  conflict  with 
harvest  activities. 

(5)  Bearded  .Seals 

Bearded  seals,  althougli  generally  not 
favored  for  their  meat,  are  im])ortant  to 
suhsi.stence  activities  in  Barrow  and 
Wainwright  because  of  their  skins.  .Six 
to  nine  h(;arded  .seal  hides  are  u.sed  by 
whalers  to  cover  each  of  the  skin- 
covered  boats  traditionally  used  for 
spring  whaling.  Because  of  their 
valuable  hides  and  large  size,  bearded 
seals  an;  .sp(;cificallv  sought.  While 
bearded  s(;al.s  can  he  hunted  year-round 
in  the  (ihukchi  .Sea.  thev  are  primarilv 
harve.st(;d  in  spring  during  hreaku])  of 
the  ice  (Bacon  at  al..  2()()‘)).  'LIk;  animals 
inhabit  tin;  (;nvironment  around  the  ice 


so  hunting  usually  occurs  from  boats  in 
the  drift  ice.  Most  l)(;arded  .seals  are 
harv(;sted  in  coastal  areas  inshore  of  the 
proposed  exploration  drilling  area,  so 
no  conflicts  with  the  harve.st  of  bearded 
seals  are  expected. 

PotantidI  Impacts  to  Subsistence  L^ses 

NMF.S  has  defined  “unmitigahle 
adverse  im])act”  in  50  CFR  210.103  as 
an  imjjact  resulting  from  the  s])ecified 
activity  that  is  likely  to  reduce  the 
availability  of  the  species  to  a  level 
insufficient  for  a  harve.st  to  meet 
suhsi.stence  needs  by  causing  the  marim; 
mammals  to  abandon  or  avoid  hunting 
ar(;as;  directly  dis])lacing  subsistence 
users;  or  j)lacing  physical  harriers 
h(;tw{;en  the  marine  mammals  and  the 
subsistence  hunters;  and  that  cannot  h(; 
sufficiently  mitigated  by  other  measures 
to  increa.s(;  the  availability  of  marine 
mammals  to  allow  subsistence  needs  to 
he  met. 

Nois(;  and  general  activity  during 
(X)P’s  propo.sed  drilling  program  have 
the  potential  to  impact  marine  mammals 
hunted  by  Native  Alaskans.  In  the  ca.s(; 
of  cetaceans,  the  most  common  reaction 
to  anthropogenic  sounds  (as  noted 
previonslv  in  this  document)  is 
avoidance  of  the  ensonified  ar(;a.  In  the 
ca.se  of  howhead  whales,  this  often 
means  that  the  animals  divert  from  their 


normal  migratory  path  by  several 
kilometers.  Helicopter  activitv  akso  has 
tin;  potential  to  disturb  cetaceans  and 
])inni])(;ds  by  causing  them  to  vacate  tin; 
area.  Additionally,  general  ves.sel 
pr(;.sence  in  the  vicinity  of  traditional 
hunting  ar(;as  could  n(;gativelv  impact  a 
hunt.  Native  knowledge  indicates  that 
howhead  whales  become  incr(;a.singly 
“skittish”  in  the  presence  of  seismic 
noi.se.  Whales  are  more  warv  around  the 
hunters  and  tend  to  expose  a  much 
smaller  portion  of  their  back  when 
surfacing  (which  makes  harve.st ing  more 
difficult).  Additionally,  natives  report 
that  howheads  exhil)it  angry  behaviors 
in  the  pre.sence  of  seismic  activity,  such 
as  tail-slapping,  which  translate  to 
danger  for  nearhv  subsistence 
harvesters. 

Plan  of  Cooperation  (POC) 

Regulations  at  50  CFR  210.104(a)(12) 
recjinre  IHA  ap])licant.s  for  activities  that 
take  place  in  Arctic  waters  to  provide  a 
POC  or  information  that  identifies  what 
measures  have  been  taken  and/or  will 
he  taken  to  minimize  adverse  (;ffect.s  on 
the  availability  of  marine  mammals  for 
subsistence  pnrpo.ses.  (X)P  has 
develoi)ed  a  Draft  POC  for  its  2014 
(ihukchi  .Sea,  Alaska,  exploration 
drilling  jnogram  to  minimize  any 
adverse  imjiacts  on  the  availability  of 
marine  mammals  for  subsistence  n.ses.  A 
copy  of  the  POfi  was  i)rovided  to  NMF.S 
with  the  IHA  ap])lication  (see 
ADDRESSES  for  availability).  (X)P  began 
conducting  meetings  with  potentially 
affected  communities  in  2008.  Exhibit  1 
of  COP'S  POC  contains  a  list  of  all 
meetings  that  have  taken  place  through 
November  2012.  (X)mmimitie.s  contacted 
include:  Barrow.  Kivalina.  Kotzebue, 
Point  Hope.  Point  Lay.  and  Wainwright. 
COP  also  presented  this  program  at  the 
2012  Open  Water  Meeting  in 
Anchorage.  Alaska,  and  plans  to  jjre.sent 
at  the  2013  Open  Water  Meeting, 
scheduled  for  March  5-7.  2013.  in 
Anchorage,  Alaska. 

COP  intends  to  meet  with  the  North 
.Slope  Borough.  Northwest  Arctic 
Borough,  and  Alaska  Native  marine 
mammal  commi.ssions  before  and  after 
operations.  COP  will  also  communicate 
throughout  operations  as  n(;eded. 

In  order  to  reduce  iinjiacts  on 
subsistence  hunts.  (X)P  intends  to 
implement  a  Communication  Plan.  (iOP 
will  establish  a  central  communication 
station  ((X)m-.Station)  located  at 
Wainwright  and  communication 
out])ost.s  in  Point  Hoj)e.  Poing  I.ay.  and 
Barrow.  The  Wainwright  (X)m-Station 
will  coordinate  communication  between 
the  drilling  rig.  marine  vessels,  aircraft, 
and  the  communication  outpo.sts  in 
each  communitv  as  well  as  tin; 


away  from  areas  that  aix;  u.s(;d  for  l)t;luga 


floes  in  the  drifting  n(;ar,shore  ice  ])ack. 


Federal  Register/ Vol.  78,  No.  36 /Friday,  February  22,  2013 /Notices 


12581 


subsistence  hunters  in  Wainwriglit. 
Fin'.sonnel  on  the  drilling  rig  or  ice 
inanageinent  vessel  will  ])rovi(le 
inlorination  to  the  (',oin-(^enter  about  the 
timing  and  location  of  planned  vessel 
activity.  The  communication  outposts 
will  provide  information  to  the  (kmi- 
.Station  about  the  timing  and  location  of 
planned  hunts.  The  (]om-.Station  will 
relay  information  and  facilitate 
communication  so  that  ve.sscd  activities 
can  Ih‘  modified  as  necessary  to  prevent 
avoidable  coidlicts  with  subsistence 
hunting,  ('.onununication  outposts  may 
al.so  he  established  and  manned  in  other 
villages,  such  as  Kivalina  and  Kotzebue, 
if  subsistence  activities  as.sociated  with 
those  villages  are  occurring  near  the 
exploration  operations.  A 
communication  re|)re.sentative  may  also 
h(‘  present  in  Wales  and  Savoonga 
during  mobilization  and  demobilization 
activities  if  suhsi.stence  activities  are 
occurring. 

The  Corn-Station  and  outpo.sts  will  he 
.staffed  by  Inupiat  communicators,  if 
available.  'I'he  duty  of  the  Coin-Station 
operator  will  he  to  stav  in 
communication  with  outposts  and  with 
hunters  regarding  their  suhsi.stence 
hunting  activities,  and  to  relav 
information  about  subsistence  hunting 
locations  and  activities  to  the  drilling 
rig  and  marine  ves.sels.  The  Coin-Station 
o|)erator  will  al.so  provide  the  location 
of  the  drilling  rig  and  marine  ves.sels  to 
the  subsistence  hunters  and  outjKists. 

The  drill  rig.  ice  management  vessel, 
and  monitoring  ve.ssel  will  carrv  on¬ 
board  an  Inupiat  (Aimmunicator.  who 
will  also  .serve  as  a  FSO.  during  the 
operating  season.  If  a  vessel  that  is  part 
of  the  drilling  jnogram  is  in  the  vicinity 
of  a  hunting  area  and  the  hunters  have 
launched  their  boats,  the  Inujhat 
('.ommunicator's  primarv  dutv  will  he  to 
.stay  in  communication  with  the  hunters 
and  relay  information  to  the  ve.ssel 
captain  about  hunting  location, 
activities,  timing,  and  overall  plans.  At 
all  other  times,  the  Inupiat 
Communicator  will  he  .serving  as  a  FSO 
and  will  he  re.s])onsihle  for  monitoring 
for  howhead  wliahis  and  other  marine 
mammals. 

COP  will  plan  ve.ssel  routes  to 
minimize  potential  conflict  with  marine 
mammals  and  subsistence  activities 
related  to  marine  mammals.  Vessels  will 
avoid  areas  of  ai;tive  hunting  through 
communication  with  the  estahli.slKul 
Corn-Station  by  the  Inupiat 
(Communicator  statiomul  on  the  rig. 
Moreover,  many  of  the  mitigation 
measures  described  earlier  in  this 
document  (see  the  “Fro])osed 
Mitigation”  .section)  will  al.so  help 
reduce  im])acts  to  subsistence  hunts  and 
subsistence  uses  of  marine  mammals. 


The.se  incliule  vessel  o])erating 
imnisures  when  in  tin;  vicinity  of  marine 
mammals  and  hehcoj)ter  flight  altitude 
restrictions.  Additionally.  COP  will  not 
enter  the  C.hukchi  Sea  prior  to  Inly  1 
and  will  begin  dianohilization  by 
October  31  so  as  to  transit  out  of  the 
hering  Strait  no  later  than  Novimiber  l.'i. 

Vnniitigahia  Advarsa  Impact  Analysis 
and  Prcliinimny  Dctcnninalion 

(COP’s  drill  sites  are  located  mon;  than 
70  mi  (113  km)  from  shore,  and  some  of 
the  activities  will  not  begin  until  after 
the  close  of  spring  hunts.  .Seal  hunts 
tyi)ically  do  not  co-occur  with  (COP’s 
propo.sed  activities  and  those  that  do 
oi;cur  close  to  shore.  COP  will  utilize 
(Com-.Stations  to  avoid  coidlicts  with 
active  hunts.  After  the  close  of  the  )ulv 
beluga  whale  hunts  in  the  Chukchi  .Sea 
villages,  very  little  whaling  occurs  in 
Wainwrighl,  Point  Ho])e.  and  Point  bay. 
Although  the  fall  howhead  whale  hunt 
in  Harrow  will  occur  while  COP  is  still 
operating  (mid-  to  late  .Sej)tember  to 
October),  Harrow  is  located  200  mi  (322 
km)  east  of  the  propo.sed  drill  sites. 

Ha.sed  on  these  factors,  C01’’s  Chukchi 
.Sea  survey  is  not  exjiected  to  interfere 
with  the  fall  howhead  harvest  in 
Harrow.  In  receid  years,  howhead 
whales  have  occasional Iv  becm  taken  in 
the  fall  bv  coastal  villages  along  the 
Chukchi  coast,  but  the  total  number  of 
tluise  animals  has  been  small. 
Wainwright  landed  its  first  fall  whale  in 
more  than  00  years  in  October  2010  and 
again  landed  a  whale;  in  October  2011. 
Hunters  from  the  northwest  Arctic 
villages  prefer  to  harvest  whales  within 
.'>()  mi  (80  km)  so  as  to  avoid  long  tows 
ba(;k  to  shore. 

(X)P  will  also  .supi)ort  village  Com- 
.Stations  in  the  Arctic  t;onnnunitie.s  and 
employ  local  advisors  from  the  (3iukt:hi 
.Sea  villages  to  provide  consultation  and 
gindance  regarding  the  whale  migration 
and  subsistence  hunt.  They  will  provide 
advice  to  ('.OP  on  ways  to  minimize  and 
mitigate  potential  im])act.s  to 
suhsi.stence  resources  during  the  drilling 
season.  .Support  activities,  such  as 
hehco])ter  flights,  could  impact 
nearshore  sid).sistence  hunts.  However, 
(]OP  will  use  flight  j)aths  and  agreed 
upon  flight  altitudes  to  avoid  adv(;r.se 
impacts  to  hunts  and  will  communicate 
regularly  with  the  Com-.Station. 

In  the  unlikely  event  of  a  major  oil 
spill  in  the('.hukchi  .Sea,  there  could  l)e 
major  im])act.s  on  tin;  availability  of 
marine  mammals  for  suhsi.stence  uses. 
As  discussed  earlier  in  this  document, 
the  ])robabihty  of  a  major  oil  spill 
occurring  over  the  life  of  the  project  is 
low.  Additionally,  (X)P  d(;velo])ed  an 
O.SRP,  which  is  currently  under  review 
bv  DOl  and  will  also  be  reviewed  bv 


NOAA.  (X)P  has  al.so  incoiporated 
several  mitigation  measures  into  its 
operational  design  to  r(;duce  further  the 
risk  of  an  t)il  s])ill.  Ha.sed  on  the 
iidbrmation  available,  the  i)ropo,s(;d 
mitigation  measures  that  (X)P  will 
im|)iement.  and  the  extremelv  low 
likelihood  of  a  major  oil  .sj)ill  occurring. 
NMF.S  has  |)rehminarilv  det(;rmined 
that  (X)P'.s  activities  will  not  have  an 
unmitigabh;  adverse  impact  on  the 
availal)ility  of  marine  mammals  for 
subsistence  uses. 

Proposed  Incidental  Harassment 
Authorization 

This  section  contains  a  draft  of  the 
IHA  itself.  The  wording  contain(;d  in 
this  section  is  propo.sed  for  inclusion  in 
the  IHA  (if  issued). 

(1)  This  Authorization  is  valid  from 
)uly  1,  2014,  through  October  31,  2014. 

(2)  'I'liis  Authorization  is  valid  only 
for  activities  as.sociated  with  C-OP's  2014 
Devils  Paw,  (Chukchi  .Sea,  exploration 
drilling  program.  The  specific  areas 
where  (XlP's  exploration  drilling 
program  will  be  conducted  are  within 
(X)P  lease  holdings  in  the  Outer 
('.ontinental  .Shelf  Lease  .Sale  103  area  in 
the  Ohukchi  .Sea. 

(3) (a)  The  incidental  taking  of  marine 
mammals,  l)y  Level  H  harassment  only, 
is  limiti;d  to  tlu;  following  species: 
howhead  whale:  grav  whale;  b(;luga 
whale:  minke  whale;  fin  whale; 
humpback  whale;  killer  whale;  harbor 
])orpoi.se:  ringed  .seal;  bearded  seal; 
spotted  seal:  and  ribbon  .seal. 

(3) (b)  The  taking  by  injury  (L(;vel  A 
hara.ssm(;nt),  serious  injury,  or  death  of 
any  of  the  species  listed  in  (X)ndition 
3(a)  or  the  taking  of  any  kind  {)f  any 
other  species  of  marine  mammal  is 
prohibited  and  may  result  in  the 
modification,  suspension  or  revocation 
of  this  Authorization. 

(4)  The  authorization  for  taking  by 
harassment  is  limited  to  the  following 
acou.stic  sources  (or  sources  with 
com])arable  freciuency  and  intensity) 
and  from  the  following  activities: 

(a)  airgun  array  witli  a  total  di.sc:harge 
volume  of  760  in-h 

(b)  continuous  drill  rig  sounds  during 
active  drilling  o])eration.s  and  from 
su])])ort  vessels  in  dynamic  positioning 
imxle;  and 

(c)  vessel  sounds  generated  during 
active  ice  management. 

(.'ll  The  taking  of  any  marine  mammal 
in  a  manner  prohibited  under  this 
Authorization  must  be  reported 
immediately  to  the  (Ihief,  Permits  and 
('.onservation  Division.  Office  of 
Protected  Resources,  NMF.S  or  his 
designee. 

(6)  The  holder  of  this  Authorization 
mu.st  notify  the  Chief  of  the  Permits  and 
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Conservation  Division,  Office  of 
Frot(;(:te(l  Resources,  at  least  48  hours 
])rit)r  to  the  start  of  ex|)loration  drilling 
activities  (unless  constrained  by  the 
dal(!  of  i.ssiiaiKx;  of  this  Authorization  in 
which  case  notification  shall  be  made  as 
soon  as  possible). 

(7)  (ameral  Mitigation  ami  Monitoring 
Re(|nirements:  The  lloldcir  of  this 
Authorization  is  recjuinul  to  implement 
tlu!  following  mitigation  and  monitoring 
recpiirements  when  conducting  the 
specified  activities  to  achieve  the  least 
])racticahle  imj)act  on  affected  marine 
mammal  species  or  stocks: 

(a)  All  vessels  shall  reduce  speed  to 
at  least  5  knots  when  within  300  yards 
(274  m)  of  whales.  The  nuluction  in 
speed  will  vary  based  on  the  situation 
hut  must  be  sufficient  to  avoid 
interfering  with  the  whales.  Those 
ves.sels  capable  of  .steering  around  such 
groups  should  do  so.  Vessels  may  not  b(! 
o])erated  in  such  a  way  as  to  se])arate 
members  of  a  gronj)  of  whales  from 
other  members  of  the  grouj).  Iu)r 
pnrpo.ses  of  this  Authorization,  a  group 
is  defined  as  being  three  or  more  whales 
ol)serv(!d  within  a  547-yd  (500-m)  ar(!a 
and  disi)laying  behaviors  of  directed  or 
coordinated  activity  (e.g.,  groii]) 
feeding); 

(h)  Avoid  multi])le  changes  in 
dir(!ction  and  speed  when  within  300 
yards  (274  m)  of  whahis  and  al.so 
o])erate  the  vessel(s)  to  avoid  causing  a 
whale  to  make  multiple  changes  in 
direction; 

(c)  When  weather  conditions  recjuire, 
such  as  when  visibility  dro])s,  snp])ort 
vessels  mn.st  reduce  s])e(!d  and  change 
direc.tion,  as  necessary  (and  as 
operationally  practicable),  to  avoid  the 
likelihood  of  injury  to  whales; 

(d)  Ciheck  the  waters  immediately 
ailjacent  to  the  ves.sel(s)  to  ensure  that 
no  whales  will  be  injured  when  the 
jji'ojjellers  are  engaged; 

(e)  Vessels  should  remain  as  far 
offshore  as  weather  and  ice  c:onditions 
allow  and  at  least  .'i  mi  (8  km)  offshore 
during  transit; 

(f)  Aircraft  shall  not  flv  within  1,000 
ft  (30.'i  m)  of  marine  mammals  or  below 
T.'lOO  ft  (457  m)  altitude  (excejjt  during 
takeoffs,  landings,  or  in  emergencv 
situations)  while  over  land  or  sea; 

(g)  Utilize  NMFS-(iualified,  vessel- 
based  Protec.ted  Species  Observers 
(FSOs)  to  visually  watch  for  and 
monitor  marine  mammals  near  the  drill 
rig  or  ice  management  ves.sels  during 
active  drilling,  dynamic  ])ositioning,  or 
airgnn  operations  (from  nautical 
twilight-dawn  to  nautical  twilight-dusk) 
and  before  and  during  start-u])s  of 
airguns  day  or  night.  The  vessels'  crew 
.shall  also  assi.st  in  detecting  marine 
mammals,  when  j)racticable.  PSOs  shall 


have  acce.ss  to  reticle  binoculars  (7x.50 
Fujinon)  and  hig-eye  binoculars 
(25x1.50).  PSO  shifts  shall  la.st  no  longer 
than  4  hours  at  a  time  and  shall  not  be 
on  watch  more  than  12  hours  in  a  24- 
hour  i)eriod.  PSOs  shall  also  make 
oh.servations  during  daytime  piaiods 
when  activ(!  operations  are  not  being 
conducted  for  comparison  of  animal 
abundance  and  behavior,  when  feasible; 

(h)  When  a  mammal  sighting  is  made, 
the  following  information  about  the 
sighting  will  be  recorded: 

(i)  S])ecies,  groii])  size,  age/size/.sex 
categories  (if  determinable),  behavior 
when  fir.st  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  the  PSO,  ai)parent 
reaction  to  activities  (e.g.,  none, 
avoidance,  aj)j)roach,  j)aralleling.  etc.), 
closest  point  of  approach,  and 
behavioral  pace: 

(ii)  Time,  location,  speed,  activity  of 
the  vessel,  sea  stale,  ice  cover,  visibilitv, 
and  sun  glare;  and 

(iii)  The  positions  of  other  ve.ssel(s)  in 
the  vicinity  of  the  PSO  location. 

(iv)  The  ship's  position,  .sj)eed  of 
support  ves.sels,  and  water  de])th,  .sea 
state,  ice  cover,  visibility,  and  sun  glare 
will  also  h(!  recorded  at  the  start  and 
end  of  each  observation  watch,  everv  30 
minutes  during  a  watch,  and  whenever 
there  is  a  change  in  any  of  those 
variables. 

(v)  Altitude  and  position  of  the 
aircraft  if  sightings  are  made  during 
helicopter  crew  transfers. 

(i)  PSO  teams  shall  consist  of  lnui)iat 
oh.servers  and  ex])erienced  field 
biologists.  An  experienced  field  crew 
leader  will  supervi.se  the  PSO  team 
onboard  the  survey  vessel.  New 
oh.servers  shall  be  paired  with 
experienced  ohs(;rvers  to  avoid 
situations  where  lack  of  experience 
impairs  the  ciuality  of  observations; 

(j)  PSOs  will  com])lete  a  training 
session  on  marine  mammal  monitoring, 
to  he  conducted  shortly  before  the 
anticipated  start  of  the  2014  open-water 
.season. 

(k)  ff  there  are  Alaska  Native  PSOs. 
the  PSO  training  that  is  conducted  ])rior 
to  the  start  of  the  survey  activities  shall 
be  conducted  with  both  Alaska  Native; 
P.SOs  and  biologist  PSOs  bi;ing  trained 
at  the  same  time  in  the  same  room. 

There  shall  not  be;  separate;  tniining 
course;s  fe)r  the;  elifferent  P.SOs; 

(l)  P.SOs  shall  he;  traineel  using  visual 
aiels  (e;.g.,  vieleees,  |)he)te)s)  te;  hel])  them 
ielentifv  the;  spe;e;ie;s  that  the;y  are;  likelv 
to  e;ne;e)unter  in  the;  e:e)nditie)ns  under 
whie:h  the  animals  will  likely  be;  .se;e;n; 

(m)  Within  safe  limits,  the  PSOs 
shoulel  he  .stationeel  whe;re  they  have  the 
he.st  j)o.ssible  viewing.  Vie;wing  may  not 
always  be  be;.st  freem  the  ship  hrielge,  anel 


in  se)me  cases  may  be  he;st  from  higher 
positie)ns  with  le;.ss  visual  e)hstructie)ns 
(e.g.,  flying  bridge); 

(n)  P.SOs  she)uld  he  instrncteel  te; 
ielentifv  animals  as  nnkneewn  where; 
ap|)ropriate;  rather  than  strive;  te;  ielentifv 
a  spe;e:ii;.s  if  there;  is  significant 
une:e;rtaintv: 

(e;)  P.SOs  shenilel  maximize;  their  time 
with  e;ye;s  e)n  the  water.  This  imiy 
reejuire;  ne;w  means  e)f  ri;e:e)reling  elata 
(e.g..  aiulie;  re;e:oreie;r)  or  the  presence  e)f 
a  elata  re;e:orde;r  .se;  that  the;  eehservers  e:an 
simply  relay  infe)rmation  to  them;  emel 

(]))  P.SOs  shoulel  plot  marine  mammal 
sightings  in  ne;ar  re;al-time  fe)r  their 
x  essel  inte)  a  Cd.S  software  program  anel 
relay  informatiejn  re;garding  the 
animal(s)'  ]K)sition  hetwe;e;n  ])latforms 
anel  vessels  with  emphasis  plae:e;d  e)n 
relaying  sightings  with  the  gre;ate;.st 
lM)tential  to  involve  mitigatie)n  or 
r(;e;onside;ration  e)f  the  vessel's  course. 

(8)  VSP  Mitigation  and  Monitoring 
Moasnros:  The  Holder  e)f  this 
Authorization  is  reeiuireel  to  impleanent 
the;  folle)wing  mitigation  and  me)nite)ring 
reepurements  when  e:onelucting  the; 
spe;e:ifie;el  ae:tiviti(;s  to  ae:hie;ve;  the  l(;ast 
prae:tie;able;  impae:t  on  affe;e:te;el  marine; 
meunmal  spe;cie;s  e)r  ste)e:ks: 

(:i)  P.SOs  shidl  ce)nelne:t  meaiitoring 
while;  the  iiirgun  array  is  being  ele;ple)ye;el 
e)r  re;e:e)ve;re;el  fre)m  the;  water; 

(h)  P.SOs  shall  visually  e)b.se;rve;  the; 
entire  e;xtent  e)f  the;  e;xe;lusie)n  zeene  (FZ) 
(180  elH  re;  1  pPa  |rmsl  fe)r  e:et<ee:e;ans  emd 
1‘)0  elB  re  1  pPa  |rms|  for  jeinnipeels) 
using  NMF.S-eiualifieel  PSOs,  for  at  le;ast 
30  minute;s  (min)  prior  te;  starting  the 
.lirgun  array  (elay  e)r  night).  If  the;  PSO 
finds  a  marine;  mammal  within  the;  EZ. 
(X)P  must  delay  the;  sei.smic  survev  until 
the  marine  mammal(.s)  has  left  the  are;a. 

If  the  P.SO  see;s  a  marine  mammal  that 
surfae;e;s  then  dives  below  the  surfae:e. 
the  I’SO  shall  continue  the  watch  for  30 
min.  If  the  P.SO  .si;es  no  marine; 
mammals  eluring  that  time,  they  shoulel 
assume;  that  the;  animal  has  move;d 
beyond  the  EZ.  If  for  eenv  re;ason  the; 
entire;  raelius  cannot  be;  .se;en  for  the 
entire;  30  min  p(;rioel  (i.e;..  rough  .se;as, 
fe)g.  elarkness).  e)r  if  marine  mammals  are 
near.  iipi;re)ae:hing.  or  in  the  EZ,  the 
airguns  may  ne)t  be;  rampeel-np.  If  e)ne; 
airgnn  is  alre;aely  running  at  a  se)ure:e; 
level  of  at  le;ast  180  elB  re;  1  pPa  (rms), 
the;  He)lel(;r  e)f  this  Authe)rizatie)n  may 
.start  the  .se;e:e)nel  airgnn  without 
eibserving  the;  entire;  EZ  fe)r  30  min  prien', 
provieleel  ne;  marine  mammals  iire; 
kneewn  te;  be;  near  the  EZ; 

(e;)  Establish  anel  monitor  a  180  elli  re 
1  pPa  (rms)  and  a  100  elB  re  1  pPa  (rms) 
EZ  fe)r  marine  mammals  be;fe)re  the; 
airgnn  array  is  in  e)])e;ration:  anel  a  180 
elI3  re;  1  pl’a  (rms)  :mel  a  100  elB  re;  1  pPa 
(rms)  EZ  befem;  a  single  airgnn  is  in 
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oj)eration.  For  purposes  of  the  field 
verification  tests.  iie.scril)e(l  in  condition 
10(l))(i)  below,  the  180  (IH  radius  for  the 
aii'gnn  array  is  predicted  to  he  ().(>  mi 
(t»20  m)  and  the  190  dll  radius  for  the 
aii'gnn  array  is  predicted  to  h(!  ft 
(100  in).  New  radii  will  he  used  upon 
completion  of  the  field  verification  tests 
described  in  the  Monitoring  Measures 
.section  below  (condition  10(l))(i)): 

(d)  Implement  a  "ramp-n])''  procedure 
when  starting  up  at  the  beginning  of 
seismic  oiierations.  which  means  start 
the  smallest  gim  first  and  donhle  the 
nninher  of  operating  airgnns  at  one- 
minnte  intervals.  During  ramp-np.  the 
PSOs  shall  monitor  the  EZ.  and  if 
marine  mammals  are  sighted,  a  power¬ 
down.  or  .shut-down  shall  he 
implemented  as  though  the  full  array 
were  ojierational.  Therefore,  initiation 
of  ramp-np  jirocednres  from  shutdown 
recpiires  that  the  PSOs  he  able  to  view 
the  full  EZ: 

(e)  Power-down  or  shutdown  the 
aii’gnn(s)  if  a  marine  mammal  is 
detected  within,  approaches,  or  enters 
the  relevant  EZ.  A  shutdown  means  all 
operating  airgnns  are  shutdown  (i.e.. 
turned  oftl.  A  power-down  means 
reducing  the  nnmher  of  operating 
aii-gims  to  a  single  operating  airgnn. 
which  reduces  the  l']Z  to  the  degree  that 
the  animal(s)  is  no  longer  in  or  about  to 
enter  it: 

(f)  Following  a  power-down,  if  the 
marine  mammal  approaches  the  smaller 
designated  EZ.  the  airgnns  mu.st  then  he 
comj)letely  shutdown.  Airgnn  activity 
shall  not  resume  until  the  PSO  has 
visually  ohservtid  the  marine  mammal(s) 
exiting  the  EZ  and  is  not  likely  to 
return,  or  has  not  been  .seen  within  the 
EZ  for  l.'i  min  for  species  with  short(!r 
dive  durations  (small  odontocetes  and 
|)inniped.s)  or  80  min  for  species  with 
longer  dive  durations  (mv.sticetes): 

(g)  Following  a  power-down  or 
shutdown  and  snhsecjuent  animal 
departure,  airgnn  oi)erations  may 
resume  following  ramj)-np  |)rocednres 
de.scrihed  in  Cx)ndition  8(d)  above: 

(h)  V.SP  surveys  may  continue  into 
night  and  low-light  hours  if  such 
segment(.s)  of  the  survey  is  initiated 
when  the  entin*  rehivant  EZs  an;  visible 
and  can  lx;  (dfectively  monitored: 

(i)  No  initiation  t)f  airgnn  array 
operations  is  |)ermitted  from  a 
shutdown  i)o.sition  at  night  or  during 
low-light  hours  (such  as  in  dense  fog  or 
h(!avy  rain)  when  the  entire  relevant  EZ 
cannot  he  efiectivelv  monitored  hv  the 
P.S()(s)  on  duty:  and 

(j)  When  utilizing  the  mitigation 
airgnn.  use  a  reduced  dntv  cvcle  (e.g.,  1 
shot/min). 

(9)  Siibsist(WC(i  Mitigation  Maasuivs: 
'I'o  ensure  no  nnmitigahle  adver.se 


impact  on  snhsi.stence  uses  of  marine 
mammals,  the  Holder  of  this 
Authorization  shall: 

(a)  Not  (inter  the  (Mnikchi  S(!a  jirior  to 
)nly  1  to  minimize  efhicts  on  si)ring  and 
early  sninmer  whaling: 

(h)  lm|)lement  the  (ionmnmication 
Plan  hefon;  initiating  ex|)loration 
drilling  operations  to  coordinate 
activities  with  local  snhsislence  users 
and  Village  Whaling  As.sociations  in 
order  to  minimizi!  the  risk  of  int(!rf(!ring 
with  subsistence  hunting  activities: 

(c)  Establish  (iom-Stations  and  (iom- 
Station  outposts.  The  (iom  Centers  shall 
opmate  24  honr.s/day  during  the  2012 
howhead  whale  hunt: 

(d)  Employ  local  Innpiat 
communicators  from  the  Chukchi  Scxi 
villages  to  jjrovide  consultation  and 
guidance  ri^garding  the  whale  migration 
and  subsistence  hunt: 

(e)  Not  o])erate  aircraft  below  1.500  ft 
(457  Ill)  unless  engaged  in  marine 
mammal  monitoring,  approaching, 
landing  or  taking  off.  or  unless  engaged 
in  ]iroviding  assistance  to  a  whaler  or  in 
poor  weather  (low  ceilings)  or  any  other 
emergencv  situations:  and 

(0  1  lelicojiters  may  not  hover  or  circle 
above  areas  with  groups  of  whales  or 
within  0.5  mi  (800  in)  of  such  areas. 

(10)  Monitoring  Measures: 

(a)  Vessel-based  Monitoring:  The 
1  lolder  of  this  Authorization  shall 
designate  biologically-trained  PSOs  to 
he  aboard  the  drill  rig  and  ice 
management  vessels.  The  P.SOs  are 
recpiired  to  monitor  for  marine 
mammals  in  order  to  implement  the 
mitigation  measures  de.scrihed  in 
conditions  7  and  8  above: 

(h)  Acoustic  Monitoring: 

(i)  Field  .Source  Verification:  the 
Holder  of  this  Authorization  is  retjnired 
to  conduct  sound  source  verification 
tests  for  the  drill  rig,  support  ve.ssels  in 
DP  mode,  and  the  airgnn  array.  .Sound 
source  verification  shall  consist  of 
distances  where  broadside  and  endfire 
directions  at  which  broadband  received 
levels  reach  190,  180,  170,  100,  and  120 
(IB  re  1  pPa  (rins)  for  all  active  acoustic 
sources  that  mav  he  n.s(!(l  during  the 
activities.  For  the  airgnn  array,  the 
configurations  shall  inchuh!  at  least  the 
full  array  and  the  ojieratioii  of  a  single 
source  that  will  he  n.s(!(l  during  power 
downs.  Initial  results  mu.st  be  provided 
to  NMF.S  within  120  hours  of 
completing  the  analysis. 

(11)  The  1  lolder  of  this  Authorization 
shall  deploy  acoustic  nicorders  in  the 
II..S.  (;hnk(  hi  .S(!a  in  order  to  gain 
information  on  the  distribution  of 
marine  mammals  in  the  region.  To  the 
extent  practicable,  this  program  mu.st  he 
implemented  as  detailed  in  the  4MP. 


(11)  Re])()rting  R(!(]nirements:  The 
Hohhir  of  this  Authorization  is  nuinired 
to: 

(a)  .Submit  a  sound  .source  verification 
report  to  NMF.S  with  the  results  for  the 
drill  rig.  .su])|)()rt  vessels  (including  in 
DP  mode),  and  the  airgnns.  'I'he  reports 
should  re])ort  down  to  tin;  12()-dB 
radius  in  lO-dB  increments: 

(h)  Submit  daily  P.SO  logs  to  NMFS: 

(c)  .Submit  a  draft  re])ort  on  all 

adivities  and  monitoring  results  to  the 
Office  of  Protected  Resources.  NMF.S. 
within  90  days  of  the  comjiletion  of  the 
exploration  drilling  program.  This 
report  must  contain  and  .summarize  the 
loll  ow  ingin  format  ion: 

(i)  summaries  of  monitoring  effort 
(e.g..  total  hours,  total  distances,  and 
marine  mammal  distribution  through 
the  study  ])eriod,  accounting  for  sea 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals): 

(ii)  analyses  of  the  effects  of  various 
factors  inilnencing  detectability  of 
marine  mammals  (e.g..  s(!a  state,  number 
of  observers,  and  fog/glare): 

(iii)  sjxicies  composition,  occurrence, 
and  di.strihution  of  marine  mammal 
sightings,  including  dat(!,  water  depth, 
mnnhers,  age/size/gender  categories  (if 
determinable),  grou])  sizes,  and  ice 
cover: 

(iv)  sighting  rates  of  marine  mammals 
during  ])eri()ds  with  and  without 
exploration  drilling  activities  (and  other 
variables  that  could  affect  detectability), 
such  as:  (A)  Initial  sighting  distances 
versus  drilling  state:  (B)  clos(?.st  ])oint  of 
approach  versus  drilling  .stat(;:  ((') 
observed  behaviors  and  tyjjes  of 
movenumts  versus  drilling  state:  (D) 
mnnhers  of  sightings/individuals  seen 
versus  drilling  .state:  (E)  distribution 
around  the  snrvrw  vessel  versus  drilling 
state:  and  (F)  estimates  of  take  by 
harassment: 

(v)  Re])()rt(;(l  results  from  all 
hyi)()th(;.sis  t(;sts  should  include 
estimates  of  the  as.sociated  statistical 
power  when  jiracticahle: 

(vi)  Estimate  and  nijiort  uncertainty  in 
all  take  estimates.  Uncertainty  could  be 
express(!(l  by  the  pr(!S(!ntation  of 
confidence  limits,  a  minimum- 
maximum.  posterior  ])r()hahility 
di.strihution,  etc.:  the  exact  ajiproach 
would  he  selected  based  on  the 
sam])ling  method  and  data  available: 

(vii)  The  report  should  clearlv 
compare  authorized  takes  to  the  level  of 
actual  e.stimat(Hl  takes; 

(viii)  .Sam])liug  of  the  relative  near- 
field  around  ojierations  .should  he 
corrected  for  effort  to  provide  the  best 
])()s.sihle  estimates  of  marine  mammals 
in  EZs  and  (ixposure  zones;  and 
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(ix)  If,  after  the  in{le])en(lent 
monitoring  plan  pe(!r  nnlew  changes 
are  made  to  tlu;  monitoring  program, 
tho.se  changes  must  he  d(!laile(l  in  tlie 
report. 

(d)  Tlu!  draft  report  will  he  suhject  to 
nndew  and  conmumt  bv  NMFS.  Any 
r(K:ommendation.s  made  by  NMFS  must 
h(!  addressed  in  tlu;  final  r(!|)ort  prior  to 
accejjtance  by  NMFS.  The  draft  re])ort 
will  he  consi(h;red  the  final  r(;])ort  for 
this  activity  under  this  Authorization  if 
NMFS  has  not  ])rovided  comments  and 
recommendations  within  00  days  of 
receipt  of  the  draft  report. 

(12)(a)  In  tlie  unanticipated  event  that 
the  drilling  program  operation  clearly 
cau.ses  the  take  of  a  marine  mammal  in 
a  manner  pn)hil)ited  hv  this 
Authorization,  such  as  an  injury  (Level 
A  harassment],  serious  injury  or 
mortality  (e.g.,  .ship-strike,  gear 
interaction,  and/or  entanglement),  COF 
.shall  immediately  take  steps  to  c:ease 
operations  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Hivision,  Office  of 
Protected  Resources,  NMFS,  or  his 
designee  hy  ])hone  or  email,  the  Alaska 
Regional  Office,  and  the  Alaska 
Regional  Stranding  (Coordinators.  The 
r(!])ort  must  includ(!  the  following 
information:  (i)  Time.  date,  and  location 
(latitnde/longitude)  of  the  incident;  (ii) 
the  name  and  ty])e  of  vessel  involved: 
(iii)  the  ves.sel’s  speed  during  and 
leading  np  to  the  incident:  (iv) 
description  of  the  incident;  (v)  status  of 
all  sound  source  use  in  the  24  hours 
preceding  the  incident;  (vi)  water  depth; 
(vii)  environmental  conditions  (e.g., 
wind  speed  and  direction,  Heanfort  sea 
.state,  cloud  cover,  and  visibility);  (viii) 
description  of  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident;  (ix)  .sjjecies  identification 
or  descri])tion  of  the  animal(s)  involved; 
(x)  the  fate  of  the  animal(s);  (xi)  and 
])hotographs  or  video  footage  of  the 
animal  (if  equi])ment  is  available). 

Activities  shall  not  resume  until 
NMP’S  is  able  to  review  the 
circumstances  of  the  ju'ohibited  take. 
NMlvS  shall  work  with  COP  to 
determine  what  is  neces.sarv  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
c:ompliance.  COP  may  not  resume  their 
ac:tivities  until  notified  hy  NMFS  via 
letter,  email,  or  telephone. 

(h)  In  the  event  that  COP  di.scovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  cansi; 
of  tin;  injury  or  death  is  unknown  and 
the  death  is  relatively  recent  (i.e.,  in  less 
than  a  moderate  state  of  decomposition 


as  described  in  the  next  |)aragraph), 

CiOP  will  immediately  report  the 
incident  to  the  Cihief  of  the  Permits  and 
C.on.servation  Division,  Office  of 
Protected  Resources,  NMFS,  by  ])hone 
or  email,  the  Alaska  Regional  Office, 
and  the  NMFS  Alaska  Stranding  Hotline 
and/or  by  email  to  the  Alaska  Regional 
Stranding  (ioordinators.  'Phe  re])ort  must 
include  the  same  information  identified 
in  (Condition  12(a)  ahovt;.  Activities  may 
continue  while  NMFS  reviews  the 
circum.stances  of  the  incident.  NMFS 
will  work  with  COP  to  determine 
whether  modifications  in  the  activities 
are  ap|)ro])riate. 

(c)  In  the  event  that  (X)P  di.sc:over.s  an 
injiiRHl  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  as.soc:iated  with  or  related 
to  the  activities  authorized  in  Ciondition 
2  of  this  Authorization  (e.g.,  pniviously 
wounded  animal,  carca.ss  with  moderate 
to  advanced  decomjjosition,  or 
scavenger  damage),  C.OP  shall  report  the 
incident  to  the  (".hief  of  the  Permits  and 
Con.servation  Division,  Office  of 
Protected  Re.sources,  NMFS,  hv  phone 
or  email  and  the  NMFS  Alaska 
Stranding  Hotline  and/or  by  email  to  the 
Alaska  Regional  Stranding  (Coordinators, 
within  24  hours  of  the  discovery.  COP 
shall  i)rovide  |)hotographs  or  video 
footage  (if  available)  or  other 
documentation  of  the  .stranded  animal 
sighting  to  NMFS  and  the  Marine 
Mammal  Stranding  Network.  Activities 
may  continue  while  NMlvS  reviews  the 
circum.stanc(!s  of  the  incident. 

(13)  Activities  related  to  the 
monitoring  de.scribed  in  this 
Authorization  do  not  recpiire  a  separate 
scientific  research  permit  issued  under 
section  104  of  the  Marine  Mammal 
Protection  Act. 

(14)  The  Plan  of  Cooperation 
outlining  the  .ste}).s  that  will  he  taken  to 
coo])erate  and  communicate  with  the 
native  communities  to  ensure  the 
availability  of  marine  mammals  for 
subsistence  uses  mu.st  he  implemented. 

(1.^))  (COP  is  r(!(]uired  to  comply  with 
the  Terms  and  Conditions  of  the 
Incidental  Take  Statement  (ITS) 
corres])onding  to  NMFS’s  Biological 
()])inion  issued  to  NMFS’s  Office  of 
Protected  Re.sources. 

(18)  A  copy  of  this  Authorization  and 
the  ITS  must  he  in  tlu;  possession  of  all 
contractors  and  PSOs  o])erating  under 
the  authority  of  this  Incidental 
1  larassment  Authorization. 

(17)  Penalties  and  Permit  Sanctions; 
Any  ])erson  who  violates  any  provision 
of  this  Incidental  Harassment 
Authorization  is  subject  to  civil  and 


criminal  penalties,  permit  .sam:tions, 
and  forfeiture  as  authorized  under  the 
MMPA. 

(18)  This  Authorization  may  he 
modified,  siispcaided  or  withdrawn  if 
the  Holder  fails  to  abide  hv  the 
conditions  pre.scrih(;d  her(;in  or  if  the 
authorized  taking  is  having  more  than  a 
negligible  impact  on  the  species  or  stock 
of  affected  marine  mammals,  or  if  there 
is  an  nnmitigahle  adverse  impact  on  the 
availability  of  such  species  or  stocks  for 
sul).si.stenc:e  uses. 

Endangered  Species  Act  (ESA) 

Tlu;re  are  three  marine  mammal 
.s])ecies  listed  as  endangered  under  the 
ESA  with  confirmed  c)r  possible 
occurrence  in  the  ])roposeil  ])roject  area: 
the  howhead,  lunnphack,  and  fin 
whah;.s.  Tlu;re  are  two  marine  mammal 
s])ecies  li.sted  as  threatened  under  the 
ESA  with  confirmed  occurrence  in  the 
projjosed  project  area:  ringed  and 
h(;arded  seals.  NMFS’  Permits  and 
(Conservation  Division  will  initiate 
consultation  with  NMFS’  Endangered 
Species  Division  under  section  7  of  the 
ESA  on  the  i.ssnance  of  an  IHA  to  (X)P 
under  .section  1 01  (a)(.'j)(D)  of  the  MMPA 
for  this  activity.  (Consultation  will  he 
concluded  prior  to  a  determination  on 
the  issuance  of  an  IHA. 

National  Environmental  Policv  Act 
(NEPA) 

NMFS  is  currently  preparing  an 
Environmental  As.sessment  (EA). 
])nr.suant  to  NEPA.  to  determine 
whether  the  issuance  of  an  IHA  to  (COP 
for  its  2014  drilling  activities  mav  have 
a  significant  im])act  on  the  human 
environment.  NMFS  expects  to  release  a 
draft  of  tlu;  EA  for  public  comment  and 
will  inform  the  public  through  the 
Federal  Register  and  po.sting  on  our 
\V(;h  site  once  a  tiraft  is  available  (sei; 
ADDRESSES). 

Proposed  Authorization 

As  a  result  of  these  ])reliminarv 
determinations,  NMFS  proj)o.ses  to 
authorize  the  take  of  marine  mammals 
incidental  to  COP  for  its  2014  open- 
water  exploration  drilling  program, 
provided  the  ])reviou.sly  mentioned 
mitigation,  monitoring,  and  r(;])orting 
rt;(|nirenu;nts  an;  incorporated. 

Dat(!(l:  t’chriiarv  12.  201  :t. 

Helen  M.  (iolde. 

/tc/fli”  Diivctor.  Offict'  of  Prolactad  Hcfioiircas. 
X’dlional  Mcii  ina  Finlun  ias  Sm  icr. 
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Title  8 —  Presidential  Determination  No.  2011-05  of  February  8,  2011 

The  President  Waiver  of  Restriction  on  Providing  Funds  to  the  Palestinian 

Authority 

Memorandum  for  the  Secretary  of  State 

By  tin;  authority  vested  in  me  as  President  by  the  (Constitution  and  the 
laws  of  tlie  United  States  of  America,  including  section  7040(1))  of  the 
Department  of  State,  f’oreign  Operations,  and  Related  Programs  Appropria¬ 
tions  Act.  2012  (Division  1.  Public  Law  112-74)  (the  “Act”)  as  carried 
forward  by  the  (Continuing  y\ppropriations  Act,  2013  (l^iihlic  Law  112—175) 
(the  "(CR”),  1  hereby  certify  tliat  it  is  important  to  the  national  security 
interests  of  the  United  States  to  waive  the  provisions  of  section  7040(a) 
of  the  Act  as  carried  forward  by  the  (CR,  in  order  to  provide  funds  a))pro- 
priated  to  carry  out  chapter  4  of  part  II  of  the  Foreign  Assistance  Act, 
as  amended,  to  the  Palestinian  Authority. 

You  are  directed  to  transmit  this  determination  to  the  (Congress,  with  a 
r(!])ort  pursuant  to  section  7040(d)  of  the  Act  as  carried  forward  by  the 
(CR.  and  to  publish  this  determination  in  the  Federal  Register. 


THE  WHITE  HdUSE, 
Washington.  February  8.  2013. 

IFR  Doc.  211 12-04 317 
Filial  2-21-13;  11:1.")  iiiiil 
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Presidential  Documents 


Presidential  Determination  No.  2()13-()(i  of  F’ebruarv  11,  2013 


Drawdown  Under  Section  506(a)(1)  of  the  Foreign  Assistance 
Act  of  1961,  as  Amended,  for  Chad  and  France  To  Support 
Their  Efforts  in  Mali 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 


Pursuant  to  the  authority  vested  in  me  liy  section  506(a)(1)  of  tlie  Foreign 
/Xssistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  (the  “/Xct”),  I 
bereliy  determine  that  an  unforeseen  emergency  exists  that  requires  imme¬ 
diate  military  assistance  to  Cihad  and  France  in  their  efforts  to  secure  Mali 
from  terrorists  and  violent  extremists.  I  further  determine  that  these  require¬ 
ments  cannot  he  met  under  the  authority  of  the  Arms  Export  Control  Act 
or  any  other  provision  of  law. 

I.  therefore,  direct  the  drawdown  of  up  to  S50  million  in  defense  services 
of  the  Department  of  Defense  for  these  purposes  and  under  the  authorities 
of  section  5()6(a)(l)  of  the  Act. 


The  Secretary  of  State  is  authorized  and  directed  to  rejiort  this  determination 
to  the  Ciongress,  arrange  for  its  publication  in  the  Federal  and 

coordinate  the  implementation  of  this  flrawdown. 


THE  WHITE  HOUSE, 
Washiimton,  Febnmrv  11,  2013. 
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